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PREFACE. 


In  the  preparation  of  this  volume  more  than  foor  then- 
sand  five  hundred  cases  decided  since  those  contained  in  vol- 
ume eight  have  been  carefully  worked  in  accordance  with  the 
plan  adopted  and  adhered  to  in  the  preceding  volumes  and  to 
which  the  profession,  already  deluged  with  books,  has  ex- 
tended an  increased  approbation  as  the  series  has  prog^ressed. 
The  large  number  of  cases  given  special  prominence  in  this 
volume,  either  on  account  of  the  newness  of  the  questions 
presented  or  the  thoroughness  of  the  discussion  contained, 
serves  to  emphasize  the  need  of  the  legal  profession  for  some 
modem  serial  publication  specially  devoted  to  keeping  up  to 
date  the  numerous  important  subjects  embraced  in  the  law  of 
real  property,  under  the  comprehensive  analysis  given  it  in 
this  series.  We  have  earnestly  endeavored  to  make  this 
volume  an  improved  contribution  to  the  basic  ideal  of  this 
publication — that  it  shall  be  an  ever  ready,  reliable,  up  to 
date  hand  book  g^iving  all  the  light  there  is  in  modem  case 
law  on  every  conceivable  legal 'topic  appertaining  to   the 

rights  and  relations  affecting  land. 
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Bradshair  V.  Frsuier»  as  la.  579 155 

Delaware  &  H.  C.  Co.  v.  Von  Storch,  196  Pa.  St.  102 441 

Riyera  V.  White,  94  Tex.  588 2» 

Robert  V.  PowelU  168  N.  Y. 411 1..52T 
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Sec  I.  Liability  of  examiner  of  title — Abstracts  as 
evidence.  An  attorney  who  is  employed  to  examine  a'tlt^e 
preparatory  to  his  client's  making  a  loan  on  the  property -is 
not  liable  to  his  employer  for  loss  resulting  by  the  confession 
of  a  judgment  between  the  time  of  making  the  investigation 
and  the  execution  of  the  mortgage  to  secure  the  loan.  Watson 
V.  Calvert  Building  &  Loan  Assn.,  91  Md.  25  (45  Atl.  Rep. 
879).  Tex.  Rev.  Civ.  Stat.  art.  2313  concerning  the  use  of  ab- 
stracts as  evidence  is  amended  by  Laws  1901,  p.  44. 


ABUTTING   OWNERS 


EPITOME  OF  CASES. 

Sec.  2.  Right  to  swing  signs  over  sidewalk.  Neither 
the  general  power  of  a  city  to  clear  and  keep  clear  its  streets 
and  sidewalks  of  all  obstructions,  nor  a  stipulation  in  its 
charter  making  it  a  misdemeanor  to  keep,  use  or  maintain 
any  "projection  or  construction  upon  or  over  any  sidewalk  in 
the  city,  whereby  the  free  and  safe  passage  of  persons  may  be 
hindered,  delayed,  obstructed  or  in  any  way  endangered," 
authorizes  the  city  to  require  an  abutting  property  owner  to 
remove  a  sig^  suspended  over  the  sidewalk,  unless  it  interferes 
with  the  use  of  the  sidewalk  by  the  general  public,  or  endan- 
gers the  safety  of  pedestrians.  State  v.  Higgs,  126  N.  C.  1014 
(35  S.  E.  Rep.  473.) 

Sec.  3.  Railroads  in  streets — Power  of  municipalities 
— Contracts,  ordinances  and  statutes.  In  Massachusetts  it 
is  held  that  a  statute    (Pub.   Stat.,  ch.    112,   §§   223,   224) 
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authorizing  the  construction  of  a  IraUway  in  a  street,  with  the 
consent  of  tlie  selectment  of  the. town,  for  private  use  in  the 
transportation  of  freight, Js  not*  unconstitutional,  although  no 
provision  is  made  for  pajjfpent  of  damages  to  adjoining  owners. 
White  V.  Blanchard,  Rf o§v  Granite  Co.,  178  Mass.  363  (59  N. 
E.  Rep.  1025).  'A  grant  to  a  railroad  company  of  the  right  to 
construct  and'iorever  maintain  and  operate  its  road  in  a  street 
in  front  of.  grkrirtor's  property,  without  any  limitations  as  to  the 
number  6"f  tracks,  gives  to  the  railroad  company  the  right  to 
rnainjcfiri  Tiecessary  side  tracks,  and  such  a  grant  is  binding  on 
a/43itrchaser  of  such  property  from  such  grantor.  Hileman  v. 
Chicago  Ry.  Co.,  113  la.  591  (85  N.  W.  Rep.  800)  .Where  a 
company,  owning  land  which  it  has  platted  into  lots  on  both 
sides  of  a  strip  designated  thereon  as  "Wells  Street,"  and  with 
reference  to  which  plat  it  sold  lots,  granted  to  a  railroad  cor- 
poration "the  right  to  construct,  build  and  operate  a  railroad 
with  one  or  two  main  tracks  upon,  over  and  along  a  certain 
tract  of  land"  known  as  "Wells  Street"  in  said  plat,  it  is  held 
that  such  grant  did  not  operate  to  give  such  railroad  company 
the  exclusive  use  of  the  entire  street  for  railroad  purposes ; 
nor  as  a  revocation  of  the  incomplete  dedication.  Murray  Hill 
Land  Co.  v.  Milwaukee  Light,  Heat  &  Traction  Co.,  1 10  Wis. 
555  (86  N.  W.  Rep.  199).  For  construction  of  Illinois  stat- 
utes on  power  of  city  to  grant  use  of  streets  to  railroad,  and 
rights  of  abutting  owners,  see  McGann  v.  People,  194  111.  526 
(62  N.  E.  Rep.  941).  Under  Wis.  Rev.  Stat.  1898,  §  1852, 
abutting  owners  on  both  sides  of  the  street  may  institute  con- 
demnation proceedings  to  recover  their  damages.  Lenz  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  Ill  Wis.  198  (86  N.  W.  Rep.  607). 

Sec.  4*  Railroads  in  streets — Validity  of  contract  with 
abutting  owner.  The  fact  that  a  statute  (N.  J.  Laws  1894, 
p.  374;  3  Gen.  Stat.,  p.  3247)  requires  the  consent  of  the  own- 
.ers  of  one-half  of  the  land  fronting  on  the  street  as  a  prere- 
quisite to  the  municipality  authorizing  the  use  of  the  street 
for  that  purpose,  does  not  render  invalid  a  contract  by  a  street 
railway  company  with  an  abutting  owner,  whereby  such  owner, 
for  a  consideration,  grants  the  company  his  consent  for  the 
construction  of  the  road.  Montclair  Military  Academy  v. 
North  Jersey  St.  Ry.  Co.,  65  N.  J.  L.  328  (47  Atl.  Rep.  890). 
The  court,  in  an  elaborate  discussion  of  the  subject,  say:  "Pro- 
moters of  a  railway  not  yet  incorporated  may  enter  into  con- 
tracts to  purchase  land  for  the  use  of  its  railway,  if  it  became 
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an  incorporated  company,  although  the  contract  to  purchase  is 
entered  into  to  induce  the  owner  to  withdraw  his  opposition  to 
the  passage  of  the  act  of  incorporation.  Such  a  contract  has 
been  held  to  be  valid,  although  the  landowner  with  whom  the 
contract  was  made  was  a  peer,  and  as  such  was  capable  of  vot- 
ing for  or  against  the  proposed  incorporation;  it  not  being 
shown  on  the  record  that  the  money  was  promised  as  a  con- 
sideration for  his  vote  being  given  or  withheld,  or  that  the 
parties  to  the  agreement  intended  to  conceal  it  from  the  in- 
dividual landowners  on  the  line  or  from  the  legislature,  or  that 
any  fraud  was  intended  or  permitted  on  any  party.  Simpson  v. 
Howden,  9  Qark  &  F.  61  (10  Adol.  &  E.  793)  ;  Railway  Co.  v. 
Hawkes,  5  H.  L.  Cas.  331 ;  Edwards  v.  Railway  Co.,  7  Sim. 
337  ( I  Myline  &  C.  650)  ;  Bridge  Co.  v.  Earl  of  Spencer,  i  Jac. 
64 ;  Taylor  v.  Railway  Co.,  L.  R.  4  H.  L.  628,  637 ;  Storer  v. 
Railway  Co.,  2  Younge  &  Co.,  Ch.  48,  49 ;  Attorney  General  v. 
Mid-Kent  Ry.  Co.,  3  Ch.  App.  100 ;  Wilson  v.  Railway  Co.,  9 
Eq.  Cas.  28;  Greene  v.  Railway  Co.,  13  Eq.  Cas.  44." 

Sec.  5.  Railroads  in  streets — ^Recovery  of  damages  by 
abutting  owners.  The  "assumption"  by  one  railroad  com- 
pany of  the  obligations,  debts  and  Hbilities  of  another,  makes 
the  former  liable  to  a  property  owner  injured  by  the  construc- 
tion of  tracks^  in  a  street  opposite  his  property  by  the  original 
company.  Lenz  v.  Chicago  &  N.  W.  Ry.  Co.,  11 1  Wis.  198  (86 
N.  W.  Rep.  607).  Where  the  owners  of  land  platted  into  town 
lots  reserve  the  title  to  the  fee  of  all  streets  and  alleys,  both  in 
the  plat  and  their  conveyances  of  lots  to  purchasers,  the  pur- 
chaser of  a  lot  abutting  on  a  street  can  only  recover  damages 
to  his  easement  of  ingress  and  egress,  on  account  of  the  con- 
struction of  a  railroad  in  the  street  under  grant  from  the  owners 
of  the  fee.  Brumit  v.  Virginia  &  S.  W.  R.  Co.,  106  Tenn.  124 
(60  S.  W.  Rep.  505).  A  railroad  company  having  the  right 
to  operate  its  road  in  a  city  avenue  as  against  an  abutting 
owner  having  no  title  in  such  avenue,  is  not  liable  for  damages 
resulting  to  his  property  by  the  elevation  of  its  road  out  of  a 
cut  to  an  elevated  viaduct  where  such  change  was  made  in 
precise  conformity  to  the  mandate  of  an  express  statute,  and 
without  negligence  or  trespass  on  its  part.  Fries  v.  New  York 
&  H.  R.  Co.,  169  N.  Y.  270  (62  N.  E.  Rep.  358).  The  owner 
of  a  lot  60  feet  from  a  street  crossed  by  a  railroad  may  recover 
damages  where  the  railroad,  by  being  built  on  an  embankment 
9  or  10  feet  high,  obstructs  the  street  and  diverts  travel  there- 
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from,  and  interferes  with  access  to  such  lot.  Dairy  v.  Iowa  Cent. 
Ry.  Co.,  113  la.  716  (84  N.  W.  Rep.  688).  In  an  action  for 
damages  for  constructing  a  railroad  switch  in  the  public  high- 
way in  front  of  plaintiff's  property,  the  measure  of  damages  is 
the  amount  such  property  has  been  depreciated  in  value  by  the 
means  of  access  thereto  being  impaired;  the  action  being  in 
trespass,  probable  future  damages  cannot  be  included.  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Noftsker,  26  Ind.  App.  614  (60  N.  E. 
Rep.  372). 

Sec.  6.  Street  railroads.  There  is  nothing  in  the 
statutes  of  Massachusetts  prohibiting  the  construction  of  a 
street  railway  in  part  over  lands  acquired  by  purchase  which 
are  outside  the  limits  of  streets  and  highways.  Famum  v. 
Haverhill  &  A.  St.  Ry.  Co.,  178  Mass.  300  (59  N.  E.  Rep.  755). 
Several  abutting  owners  may  join  in  an  action  to  abate  as  a 
nuisance  a  street  railway  constructed  in  a  street,  but  they 
cannot  jointly  recover  a  gross  sum  as  damages,  their  lots 
being  of  various  widths  and  locations  and  affected  in  different 
degrees.  Younkin  v.  Milwaukee  Light,  Heat  &  Traction  Co., 
112  Wis.  IS  (87  N.  W.  Rep.  861).  It  is  the  duty  of  a  street 
railway  company  to  keep  its  tracks  from  becoming  an  obstruc- 
tion to  public  travel,  and  it  is  liable  for  an  accident  caused  by  a 
rail  projecting  several  inches  above  the  level  of  the  street, 
although  the  track  was  originally  constructed  in  a  proper 
manner  and  the  defect  was  caused  by  the  natural  wearing  away 
or  sinking  of  the  street  from  the  rails.  Groves  v.  Louisville 
Ry.  Co.  Ky.  (  58  S.  W.  Rep.  508 ;  52  L.  R.  A.  448 ;  22  Ky. 
Law  Rep.  590).  In  an  action  by  an  abutting  owner  for  dam- 
ages resulting  to  his  property  from  the  construction  of  a  viaduct 
on  which  street  cars  could  cross  over  railway  tracks,  instead  of 
stopping  on  each  side  thereof  and  allowing  passengers  to  cross 
over  on  foot,  he  cannot  recover  damages  resulting  to  his  prop- 
erty on  account  of  the  fact  that  the  increased  facilities  for 
travel  caused  fewer  people  to  pass  along  or  congregate  on  his 
street.  City  of  Chicago  v.  Spoor,  190  111.  340  (60  N.  E.  Rep. 
540).  Mo.  Laws  1887,  p.  39;  Rev.  Stat.  1899  §  1616,  con- 
strued and  applied — grant  of  street  railway  franchises — 
abutter's  right  to  damages.  Ruckert  v.  Grand  Ave.  Ry.  Co., 
163  Mo.  260  (63  S.  W.  Rep.  814). 

N.  J.  Laws  1884,  p.  374 ;  3  Gen.  Stat.  p.  3247 ;  Laws  1896, 
p.  329,  construed  and  applied— construction  of  street  railroads 
—consent  of  abutting  owners.    Montclair  Military  Academy  v. 
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North  Jersey  St.  Ry.  Co.,  65  N.  J.  L.  328  (47  Atl.  Rep.  890)  ; 
State  V.  Atlantic  City,  66  N.  J.  L.  140  (48  Atl.  Rep.  615).  Wis. 
Rev.  Stat.  1898,  §  1863,  as  amended  by  Laws  1899,  ch.  306, 
construed  and  applied — ^power  of  street  railway  to  condemn 
right  of  way  in  street — ^rights  of  abutting  owners.  Younkin  v. 
Milwaukee  Light,  Heat  &  Traction  Co.,  112  Wis.  15  (87  N.  W. 
Rep.  861). 

Sec,  7.  Elevated  raUroads.  The  damages  to  adjoining 
property  by  the  operation  of  an  elevated  railroad  may  be  shown 
by  proving  the  actual  depreciation  of  value  because  of  such 
operation  or  by  showing  its  failure,  because. of  such  operation, 
to  share  equally  in  the  general  appreciation  of  values  in  the 
vicinity.  Levin  v.  New  York  El.  R.  Co.,  165  N.  Y.  572  (59  N. 
E.  Rep.  261).  See  opinion  for  title  held  sufficient  to  maintain 
action  for  damages.  In  an  action  to  recover  for  damages  to 
property  by  an  elevated  railroad,  an  expert  can  testify  as  to  the 
general  current  of  values  for  two  or  three  adjacent  blocks  dis- 
tant from  the  line  of  the  road,  and  when  he  has  testified  as  to 
the  use  of  the  property  in  the  immediate  neighborhood  of  the 
road,  he  may  be  asked  how  such  use  compares  with  that  on 
the  next  streets,  where  there  is  no  elevated  road.  Shepard  v. 
Manhattan  Ry.  Co.,  169  N.  Y.  160  (62  N.  E.  Rep.  151).  A 
railroad  company  operating  an  elevated  railroad  in  a  street  is 
not  liable  to  an  abutting  property  owner  for  damages  caused  by 
extending  its  structure  beyond  the  line  of  its  right  of  way, 
where  the  extension  is  ordered  by  the  state,  and  erected  by  a 
commission  under  a  statute.  Welde  v.  New  York,  etc.  R.  Co., 
168  N.  Y.  597  (61  N.  E.  Rep.  554). 

Sec.  8. — Shade  trees — Cutting  and  removal.  In  Missis- 
sippi it  is  held  that  a  telephone  company  is  liable  to  a  lot-owner 
for  cutting  out  the  tops  of  shade  trees  situated  between  the 
sidewalk  and  street  in  front  of  his  lot,  without  his  permission, 
although  the  city  council  and  marshal  had  authorized  the  com- 
pany to  do  so;  and  where  the  owner  refuses  permission,  and 
the  servants  of  the  company  return  in  his  absence,  and  commit 
the  injury  forbidden,  punitive  damages  may  be  imposed.  Cum- 
berland Telephone  Co.  v.  Cassedy,  78  Miss.  666  (29  So.  Rep. 
762).  In  an  action  against  a  telegraph  company  by  the  owner 
of  a  farm  for  the  wrongful  cutting  of  shade  trees  growing 
along  a  highway  which  passes  through  it,  an  oral  license  from 
a  tenant  not  authorized  to  give  it,  if  acted  upon  in  good  faith, 
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and  the  instructions  of  the  company  to  its  servants  with  respect 
to  the  manner  of  trimming  trees  along  its  line,  if  given  in  good 
faith,  are  competent  to  defeat  or  mitigate  the  recovery  of  ex- 
emplary damages,  though  not  competent  to  prevent  the  recov- 
ery of  full  compensation.  Western  Union  Tel.  Co.  v.  Smith, 
64  O.  St.  106  (59  N.  E.  Rep.  890).  In  Michigan  it  is  held  that 
a  street  railway  company  constructing  its  road  in  a  public  high- 
way under  authority  from  the  proper  municipal  authorities  and 
on  a  location  fixed  by  them  may  remove  shade  trees  standing 
in  the  highway  which  belong  to  an  abutting  owner  without 
compensation  to  him,  but  it  first  must  give  him  notice  and  an 
opportunity  to  remove  the  trees  as  he  may  see  fit.  Miller  v. 
Detroit  &  A.  A.  Ry.  Co.,  125  Mich.  171  (84  N.  W.  Rep.  49; 
51  L.  R.  A.  955 ;  84  Am.  St.  Rep.  569).  Mich.  Comp.  Laws, 
ch.  87,  authorizing  municipal  authorities  to  remove  shade 
trees  in  a  public  highway,  belonging  to  abutting  owners,  when 
public  necessity  requires  it,  does  not  authorize  such  removal 
without  giving  previous  notice  to  such  owners  that  public 
necessity  require  the  trees  to  be  removed,  and  giving  him  an  op- 
portunity to  transplant  or  remove  them.  Stretch  v.  Village  of 
Cassopolis,  125  Mich.  167  (84  N.  W.  Rep.  51 ;  51  L.  R.  A.  345 ; 
84  Am.  St.  Rep.  567). 

Sec.  g.  Change  of  'grade^Municipal  liability — Stat- 
utes con^rued.  A  municipal  corporation  which,  in  the 
exercise  of  its  power  to  grade  and  improve  streets,  destroys  or 
impairs  an  abutting  owner's  right  of  access,  is  liable  to  such 
owner  for  damages.  Mayor,  etc.,  of  City  of  Macon  v.  Wing, 
113  Ga.  90  (38  S.  E.  Rep.  392).  Under  Cal.  Const.,  art.  i,  §  14, 
providing  that  "private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  having  been  first  made 
or  paid  into  court  for  the  owner,"  it  is  held  that  a  municipality 
is  liable  for  damage  caused  to  the  owner  of  an  abutting  lot  by 
excavating  a  street  in  front  thereof.  Such  liability  exists 
against  the  municipality  and  not  against  a  contractor  making 
the  excavation  in  conformity  to  the  official  grade.  Eachus  v. 
City  of  Los  Angeles,  130  Cal.  492  (62  Pac.  Rep.  829 ;  80  Am. 
St.  Rep.  147).  Where,  without  any  proceedings  for  the  fixing 
of  damages  by  appraisement  under  la.  Code  1873  §  4^9,  a  city, 
acting  under  an  ordinance,  does  w^ork  in  raising  the  surface  of 
a  street  and  brings  it  to  a  level  much  within  the  limits  pre- 
scribed by  the  ordinance,  pays  the  abutting  owners  damages 
accordingly  and  then  ceases  operations,  it  is  liable  for  additional 
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damages  to  them  caused  by  its  raising  the  grade  to  the  limit 
fixed  by  the  ordinance,  ten  years  afterward.  Buser  v.  City  of^ 
Cedar  Rapids,  115  la.  683  (87  N.  W.  Rep.  404).  An  abutting 
owner  damaged  by  a  change  in  the  grade  of  a  sidewalk  is  en- 
titled to  compensation,  under  N.  H.  Pub.  Stat.,  ch,  73  §  24, 
although  the  grade  of  the  street  outside  the  sidewalk  has  not 
been  altered.  Hinckley  v.  City  of  Franklin,  69  N.  H.  614  (45 
AtL  Rep.  643).  N.  Y.  Grade  Crossing  Act,  §  12  construed  and 
applied.  In  re  Grade  Crossing  Com'rs.  of  City  of  Buffalo,  166 
N.  Y.  69  (59  N.  E.  Rep.  706).  Shannon's  Tenn.  Code,  §  1988, 
which  gives  one  whose  property  is  damaged  by  a  change  in  the 
grade  of  a  street  the  right  to  recover  such  damages  from  the 
city,  applies  to  a  case  where  the  officers  in  charge  of  the 
streets  permitted  a  contractor  in  need  of  dirt  elsewhere  to 
change  the  grade  of  a  street  not  then  under  improvement  by 
removing  dirt  therefrom.  Mayor,  etc.,  of  City  of  Knoxville  v. 
Harth,  105  Tenn.  436  (58  S.  W.  Rep.  650;  80  Am.  St.  Rep. 
901).  Applying  Wis.  Laws  1891,  ch,  124  §§  113,  119,  it  is 
held  that  an  abutter's  right  to  assessment  of  damages  for  a 
change  of  grade  may  be  lost  by  laches.  State  v.  City  of  Su- 
perior, 108  Wis.  16  (83  N.  W.  Rep.  iioo). 

Sec.  ID.    Change  of  grade^Measure  of  damages.    The 

measure  of  damages  is  the  diminution  in  the  value  of  the  prop- 
erty ;  and  there  can  be  no  additional  recovery  in  the  action  on 
account  of  the  street  not  being  kept  in  repair.  City  of  Hender- 
son v  Winstead,  Ky.  (  58  S.  W.  Rep.  JJJ ;  22  Ky.  Law  Rep. 
828).  In  an  action  to  recover  damages  for  changing  the  grade 
of  a  street,  evidence  of  what  it  would  cost  to  fill  the  lot  or  tract 
to  the  level  of  the  changed  grade  is  not  admissible  where  the 
lot  or  tract  was  below  the  original  grade.  Mead  v.  City  of 
Pittsburg,  194  Pa.  St.  392  (45  Atl.  Rep.  59).  A  property 
owner  who  has  recovered  full  damages  for  a  change  of  the 
grade  of  a  street,  is  not  thereby  prevented  from  recovering  from 
the  city  damages  caused  by  water  accumulating  in  holes  in  the 
street  and  percolating  into  his  cellar  after  the  grade  has  been 
changed.  Kehoe  v.  Qty  of  Philadelphia,  199  Pa.  St.  45  (48 
Atl.  Rep.  679) . 

Sec.  II.  Alteration  or  vacation  of  street.  In  Penn- 
sylvania, the  liquidation  or  payment  of  damages  is  not  a  pre- 
requisite to  the  vacation  or  narrowing  of  a  street.  A  deed  con- 
veying land  for  a  street  to  a  city  "to  have  and  to  hold  to  the 
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same  extent  and  width  as  if  the  said  street  had  been  opened  by 
,  a  decree  on  proceedings  had  for  that  purpose"  gives  the  city 
the  same  power  over  the  street  as  though  it  had  been  opened  by 
adverse  legal  proceedings,  and  this  includes  widening  or  va- 
cating it.  Morris  v.  City  of  Philadelphia,  199  Pa.  St.  357  (49 
Atl.  Rep.  70).  An  alteration  in  the  location  of  a  road  does  not 
operate  as  a  discontinuance-  of  a  portion  of  the  way  which  does 
not  come  within  the  newly  assigned  limits,  it  appearing  that 
such  portion  was  not  rendered  unnecessary  by  the  alteration. 
Rector  v.  Christy,  114  la.  471  (87  N.  W.  Rep.  489).  The  pro- 
vision in  Ohio  Rev.  Stat.,  §  2654  that,  when  a  street  or  alley 
is  vacated  by  a  city  council,  "the  right  of  any  lot  owner  shall 
not  be  impaired  thereby,"  simply  preserves  such  rights  as  the 
lot  owner  had  in  the  street  or  alley  by  existing  law.  It  creates 
no  new  rights.  Kinnear  Mfg.  Co.  v.  Beatty,  65  O.  St.  264  (62 
N.  E.  Rep.  341 ;  87  Am.  St.  Rep.  600).  Shannon's  Tenn.  Code, 
§  1915,  subd.  8,  authorizing  a  city  to  sell  and  dispose  of  streets 
and  alleys,  applies  only  to  streets  in  which  it  owns  the  fee,  and 
a  conveyance  by  it  of  the  fee  in  lands  occupied  by  a  street  in 
which  it  has  only  an  easement  passes  no  title,  but  operates  as 
an  abandonment  of  the  street.  State  v.  Taylor,  107  Tenn.  455 
(64  S.  W.  Rep.  766). 

Sec.  12.  Alteration  or  vacation  of  street — ^Abutter's 
rights  on  vacation  of  part  of  street  not  in  front  of  his  prop- 
erty. An  abutting  owner  cannot  complain  of  the  vacation 
of  a  part  of  the  street  other  than  the  part  on  which  he  abuts, 
where  he  has  reasonable  access  to  his  property  by  other  streets 
and  alleys,  although  the  distance  he  may  have  to  travel  in  some 
directions  may  be  greater  than  before  the  vacation.  Kinnear 
Mfg.  Co.  V.  Beatty,  65  O.  St.  264  (62  N.  E.  Rep.  341 ;  87  Am. 
St.  Rep.  600).  The  court  say:  "But  where  the  party  complain- 
ing is  not  an  abutter  upon  the  obstructed  or  vacated  portion  of 
the  street  or  way,  and  has  ample  means  of  access  to  his  property 
by  other  streets  and  public  ways,  a  very  different  case  is  pre- 
sented. In  such  case  he  is  simply  one  of  the  general  public, 
suffering  an  inconvenience  common  to  all.  Though  he  may,  by 
reason  of  proximity,  suffer  a  greater  inconvenience  than  others, 
he  is  in  no  way  distinguished  from  them  except  in  degree.  To 
give  the  individual  a  right  in  such  cases  to  be  heard  either  in 
a  suit  for  damages  or  by  injunction,  he  must  aver  and  show 
that  the  injury  he  suffers  is  different  in  kind  from  that  of  the 
general  public.    This  he  may  do  by  showing  that  his  easement 
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in  the  street,  as  a  means  of  access  to  his  property,  is  impaired 
or  destroyed.  His  easement,  however,  is  limited  to  the  portion 
of  the  street  on  which  he  abuts,  or  a  street  which  affords  him 
the  only  means  of  access  to  his  property.  Where  his  property  is 
not  in  physical  contact  with  the  vacated  portion  of  the  street, 
and  he  has  other  reasonable  means  of  access,  the  individual  has 
no  right  of  action  by  which  he  can  enjoin  the  obstruction  or 
recover  damages.  The  authorities  are  numerous  in  support  of 
this  proposition.  Jones,  Easem.  §§  546,  550.  Smith  v.  City  of 
Boston,  7  Cush.  254 ;  Littler  v.  City  of  Lincoln,  106 :  111.  353 ; 
Kimball  v.  Homan,  74  Mich.  699  (42  N.  W.  Rep.  167)  ;  Bailey 
V.  Culver,  84  Mo.  531;  Jackson  v.  Jackson,  16  O.  St.  163; 
Elliott  R,  R.  §  1086;  Buhl  V.  Depot  Co.,  98  Mich.  596  (57  N. 
W.  Rep.  829;  23  L.  R.  A.  392)." 

Sec.  13.  Assessments  against  abutting  owners  for 
municipal  improvement — Constitutionality  of  statutes — 
"Frontage  system."  111.  Laws  1875,  p.  63,  providing  for 
the  construction  of  sidewalks  along  a  city  street  by  special  tax- 
ation against  the  abutting  property,  the  same  to  be  apportioned 
among  the  owners  of  such  lots  in  accordance  with  their  front- 
age, does  not  contravene  the  constitutional  provision  that  no 
man's  property  shall  be  taken  without  due  process  of  law, 
though  the  statute  makes  no  provision  that  the  tax  or  cost  shall 
not  exceed  the  benefits  to  the  property;  the  property  owners 
in  such  a  case  will  be  protected  by  the  enforcement  of  the 
rule  that  an  unreasonable,  unjust  or  oppressive  ordinance  will 
be  held  void  by  the  courts.  Job  v.  City  of  Alton,  189  111.  256 
(59  N.  E.  Rep.  622;  82  Am.  St.  Rep.  448).  See  opinion  for 
review  of  authorities.  One  who  petitions  for  the  making  of  a 
street  improvement  under  an  existing  statute  waives  his  right 
to  question  the  constitutionality  of  the  statute.  Conde  v.  City 
of  Schenectady,  164  N.  Y.  258  (58  N.  E.  Rep.  130).  A  statu- 
tory provision  (Kurd's  111.  Rev.  Stat.  1897,  p.  367,  §  47)  mak- 
ing the  decision  of  a  lower  court  final,  as  to  the  correctness  and 
distribution  of  the  cost  of  municipal  improvements,  is  constitu- 
tional. Graham  v.  City  of  Chicago,  187  111.  411  (58  N.  E. 
Rep.  393).  The  constitutionality  of  the  "frontage"  system  is 
upheld  in  Indiana,  Taylor  v.  City  of  Crawfordsville,  155  Ind. 
403  (58  N.  E.  Rep.  490)  ;  in  Pennsylvania,  City  of  Harrisburg 
V.  McPherron.  200  Pa.  343  (49  Atl.  Rep.  988)  ;  in  Missouri, 
Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  534  (58  S.  W. 
Rep.  934 ;  54  L.  R.  A.  492)  ;  and  in  New  York,  People  v.  Pitt, 


g  13,  14  ABUTTING  OWNERS.  10 

169  N.  Y.  521  (62  N.  E.  Rep.  662)  ;  Conde  v.  City  of  Schenec- 
tady, 164  N.  Y.  258  (58  N.  E.  Rep.  130).  See  last  case  cited  and 
Missouri  case  for  an  exhaustive  discussion  of  this  subject,  and 
distinguishment  of  the  case  of  Norwood  v.  Baker,  172  U.  S. 
269  ( 19  Sup.  Ct  Rep.  187 ;  43  L.  Ed.  443). 

Sec.  14.  Assessknents  against  abutting  owners  for 
municipal  improvements — Property  subject  to — Railroad 
right  of  way.  Only  «the  property  abutting  on  the  part  of  the 
street  opened  can  be  assessed  to  pay  therefor.  In  re  Orkney 
St.,  194  Pa.  St.  425  (45  Atl.  Rep.  314;  48  L.  R.  A.  274).  A 
board  of  town  trustees  have  no  power  to  assess  school  property 
for  the  construction  of  a  street  in  front  thereof,  nor  can  they 
assume  payment  for  such  work  after  its  completion.  Sutton  v. 
School  City  of  Montpelier,  28  Ind.  App.  315  (62  N.  E.  Rep. 
710). 

A  majority  of  the  supreme  court  of  Iowa  hold  §  466,  Code 
1873,  authorizing  cities  to  pave  and  curb  any  highway  or  alley 
therein,  and  to  levy  a  special  tax  on  the  "lots  and  parcels  of  land 
fronting  on  the  highway"  to  pay  the  expense  of  such  improve- 
•  ment,  does  not  authorize  the  levy  of  a  special  assessment  on  a 
railroad  right  of  way,  acquired  by  condemnation,  for  the  ex- 
pense of  paving  a  street  on  which  it  abuts.  Chicago,  R.  I.  & 
Fac.  Ry.  Co.  V.  City  of  Ottumwa,  1 12  la.  300  (83  N.  W.  Rep. 
1074;  51  L.  R.  A.  763).  In  the  majority  opinion  it  is  said: 
"Authorities   from  other  states  are  conflicting.     Wisconsin,  ;^ 

Michigan,  Pennsylvania,  Missouri  and  Connecticut  seem  to 
hold  that  a  railroad  right  of  way  cannot  be  assessed  for  local 
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improvements.    Various  reasons  are  given  for  these  holdings,  -^t 

and  the  leading  case  in  support  of  the  conclusion  is  City  of  ;&., 

Philadelphia  v.  Philadelphia  R.  Co.,  33  Pa.  St.  41.    See,  also. 
City  of  Bridgeport  v.  New  Haven  R.  Co.,  36  Conn.  255  (4  Am.        -'^^  ] 
Rep.  63) .    On  the  other  hand,  the  supreme  courts  of  Kentucky,         <c  the 
New  Jersey,  Illinois,  Ohio,  California  and  Indiana  hold  that 
under  the  statutes  of  their  respective  states  such  right  of  way  is 
assessable  for  local  improvements.    Railroad  Co.  v.  Connolly, 
10  O.  St.  159,  seems  to  be  the  leading  case  on  this  side  of  the 
proposition.    See,  also,  Illinois  Cent.  R.  Co.  v.  City  of  Decatur, 
126  111.  92  (18  N.  E.  Rep.  315 ;  I  L.  R.  A.  613).    We  will  not        iStates 
take  the  time  nor  space  needed  to  review  these  authorities.  Some      ;K}iicp 
of  them  are  based  on  the  peculiar  language  of  the  statutes  con- 
strued, while  others  proceed  on  the  broad  ground  that  such 
rights  are  subject  to  special  assessments.    Reconciliation  of  the 


11  EPITOME  OF  CASES.  §  14 

cases  is  utterly  impossible,  and  we  content  ourselves  with  ar- 
ra}'ing  the  states  on  either  side  of  the  question.  There  is  a 
valuable  note  to  Chicago,  M.  &  St.  P.  R.  Co.  v.  City  of  Mil- 
waukee, 89  Wis.  506  (62  N.  W.  Rep.  417 ;  28  L.  R.  A.  249),  to 
which  reference  is  made.  It  ought  to  be  said  generally,  how- 
ever, that  in  New  Jersey  a  showing  of  special  benefits  must  be 
made,  even  under  a  statute  authorizing  the  assessment — see 
State  V.  City  of  Elizabeth,  37  N:  J.  L.  330 ; — and  in  Indiana  the 
question  is  left  somewhat  in  doubt  by  Louisville  Ry.  Co.  v. 
State,  122  Ind.  443  (24  N.  E.  Rep.  350).  Nearly  all  the  cases 
hold  that  property  of  a  railroad  company  used  for  warehouses, 
depots  and  other  like  purposes  is  assessable  for  local  improve- 
ments ;  the  reason  for  tfiis  being  that  such  property  is  benefitted 
by  the  improvement,  while  the  right  of  way  occupied  simply  by 
the  tracks  of  the  company  can  receive  no  benefit  from  the  im- 
provement. It  need  only  be  added  that  the  evidence  in  this  case 
indisputably  shows  that  the  right  of  way  received  no  benefit 
from  the  paving  and  curbing  of  the  street.  The  question  of  the 
right  to  sell  a  fragment  of  the  right  of  way,  with  its  ties  and 
tracks,  is  one  of  much  difficulty,  and  it  is  differently  answered 
by  the  courts  of  the  country.  A  majority  in  point  of  numbers 
hold  that  it  cannot  be  done,  and  for  that  reason  that  the  lien 
of  an  assessment  thereon  is  invalid.  See  Railroad  Co.  v.  Doe, 
114  U.  S.  350  (5  Sup.  Ct.  Rep.  869;  29  L.  Ed.  136) ;  Gue  v. 
Water  Co.,  24  How.  257  (16  L.  Ed.  635)  ;  Chicago,  M.  &  St. 
P.  Ry.  V.  City  of  Milwaukee,  89  Wis.  506  (62  N.  W.  Rep.  417 ; 
28  L.  R.  A.  249)  ;  People  v.  Gilon,  126  N.  Y.  147  {2^  N.  E. 
Rep.  409).  But  see,  also.  City  of  Ludlow  v.  Trustees  of  Cin- 
cinnati S.  R.  Co.,  78  Ky.  357,  and  Railroad  Co.  v.  Connolly,  10 
0.  St.  159." 

Waterman,  J.,  in  the  dissenting  opinion,  says:  "Outside 
our  own  state  there  is  ample  authority  for  holding  that  a  rail- 
road right  of  way  is  assessable  for  improvements  of  this  kind. 
Chicago  &  N.  W.  Ry.  Co.  v.  Village  of  Elmhurst,  165  111.  148 
'46  N.  E.  Rep.  437)  ;  Elliott,  R.  R.  §  786 ;  Illinois  Cent.  R.  Co. 
V.  City  of  Decatur,  126  111.  92  (18  N.  E.  Rep.  315 ;  i  L.  R.  A. 
^13) — ^this  case  was  affirmed  on  appeal  to  the  supreme  court  of 
•be  United  States,  147  U.  S.  190  (13  Sup.  Ct.  Rep.  293 ;  37  L. 
Ed.  132)  : — Chicago  &  A.  R.  Co.  v.  City  of  Joliet,  153  111.  649 
(39  N.  E.  Rep.  1077)  ;  Railway  Co.  v.  Connolly  10  O.  St.  164 ; 
New  York,  L.  E.  &  W.  R.  Co.  v.  Marion  Co.  Com'rs.,  48  O. 
St.  249  i^TTj  N.  E.  Rep.  548)  ;  Railway  Co.  v.  Hanna,  68  Ind. 
:62;  Paterson  &  H.  R.  Co.  v.  City  of  Passaic,  54  N.  J.  L.  340 
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(23  Atl.  Rep.  945 ;  New  Haven  v.  Fair  Haven  &  W.  R.  Co., 
38  Conn.  422  (9  Am.  Rep.  399)  ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Peterson,  58  Kan.  818  (51  Pac.  Rep.  290)  ;  Appeal  of  North 
Branch  Ry.  Co.,  32  Cal.  499;  City  of  Ludlow  v.  Trustees  of 
Cincinanti  S.  R.  Co.,  78  Ky.  357 ;  London  &  N.  W.  Ry.  Co.  v. 
Vestry  of  Parish  of  St.  Pancras,  17  Law  T.  (N.  S.)  654.  These 
cases  perhaps  sufficiently  answer  the  argument  of  the  majority 
that  a  right  of  way  is  not  land,  within  the  meaning  of  the 
statute,  and  that  the  railway  company  derived  no  benefit  from 
the  improvement.  In  the  case  of  Railroad  Co.  v.  Connolly,  10 
O.  St.  159,  it  is  said:  The  company,  to  advance  its  own  inter- 
ests, has  seen  fit  to  appropriate  to  its  own  use  grounds  within 
the  corporate  limits  of  the  city  of  Toledo,  and  over  which  the 
city  had  the  power  of  making  assessments  to  defray  the  expense 
of  local  improvements;  and  why  should  not  the  company  be 
held  to  have  taken  it  cum  onere?  A  citizen  would  hardly  claim 
exemption  because  he  has  devoted  his  lot  to  uses  which  the  im- 
provements could  not  in  any  way  advance,  and  we  see  no  good 
reason  why  a  railroad  company  should  be  permitted  to  do  so.' 
To  escape  the  result  of  this  reasoning,  the  majority  holds  that 
the  fee  owner,  who  has  been  deprived  of  possession,  control, 
and  all  beneficial  interest,  is  liable  to  defray  the  expense  of  the 
improvment ;  and  it  may  well  be  asked,  how  is  he,  or  how  can 
he  be,  benefited  ?  Furthermore,  I  may  say  the  question  of  ben- 
efits was  in  issue  in  the  trial  court,  and  the  fact  was  found 
against  plaintiff.  There  is  no  ground  shown  for  our  interfer- 
ence with  that  finding.  So,  too,  I  may  add  that  the  authorities 
generally  hold  that  the  land  upon  which  a  railway  depot  is 
located  is  benefited  by  the  improvement  of  an  adjacent  street. 
See,  for  instance,  Elliott,  R.  R.  §  785 ;  City  of  Muscatine  v. 
Chicago,  R.  L  &  P.  Ry.  Co.,  88  la.  291  (55  N.  W.  Rep.  100). 
Now,  a  depot  is  only  useful  because  of  the  right  of  way.  Any 
benefit  to  defendants*  property  necessarily  would  affect  the 
value  of  the  right  of  way." 

Sec.  15.  Assessments  against  abutting  owners  for 
municipal  improvements — MisK:ellaneous  notes.  No  lien 
can  arise  against  abutting  property  for  the  cost  of  improving 
a  part  of  a  street  not  dedicated  to  public  use.  Bodley  v.  Fin- 
ley's  E'xr.,  Ky.  (64  S.  W.  Rep.  439 ;  23  Ky.  Law  Rep. 
851).  An  appearance  by  property  owners  before  the  board  of 
assessment,  and  making  objections  on  the  merits  to  a  municipal 
special  assessment,  is  a  waiver  of  any  irregularity  in  the  service 
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of  the  notice  to  appear.  Gregory  v.  City  of  Ann  Arbor,  127 
Mich.  454  (86  N.  W.  Rep.  1013).  In  Kentucky  it  is  held  that 
a  set-off  or  counterclaim  may  be  pleaded  against  an  action  by  a 
contractor  to  enforce  a  street  assessment,  notwithstanding  the 
fact  that  it  is  in  the  nature  of  a  tax.  Bodley  v.  Finley's  Ex'r., 
Ky.  {64  ^.  W.  Rep.  439 ;  23  Ky.  Law  Rep.  85 1 ) .  For 
exhaustive  discussion  of  the  construction  and  constitutionality 
of  the  Kentucky  system  of  street  assessments,  see  Brafield  v. 
Gleason,  Ky.  (63  S.  W.  Rep.  964;  23  Ky.  Law  Rep. 
128)  ;  Richardson  v.  Mehler  Ky.  (63  S.  W.  Rep.  957 ; 
23  Ky.  Law  Rep.  917)  ;  Fidelity  Trust  &  Safety- Vault  Co.  v. 
Voris'  Ex'rs.,  Ky.  (61  S.  W.  Rep.  474;  22  Ky.  Law 
Rep.  1873).  Burns'  Ind.  Rev.  Stat.,  §§  4294,  4298  construed 
and  applied — lien  of  assessments — mortgages.  O'Brien  v. 
Bradley,  28  Ind.  App.  487  (61  N.  E.  Rep.  942).  For  construc- 
tio  of  St.  Louis  City  Charter  concerning  assessments  for  im- 
provements, see  Hill  v.  Swingley,  159  Mo.  45  (60  S.  W.  Rep. 
114)  ;  Hill  V.  City  of  St.  Louis,  159  ^lo.  159  (60  S.  W.  Rep. 
116)  ;  State  v.  City  of  St.  Louis,  161  Mo.  371  (61  S.  W.  Rep. 
658).  Ohio  Rev.  Stat.  §  2380,  construed  and  applied— exemp- 
tion— "local  drainage"  defined.  Ford  v.  City  of  Toledo,  64  O. 
St.  92  (59  N.  E.  Rep.  779).  Wash.  Laws  1885-86,  pp.  238-243, 
construed  and  applied — foreclosure  of  assessment  liens — rights 
of  mortgagees.  Krutz  v.  Gardner,  25  Wash.  396  (65  Pac.  Rep 
771).  For  exhaustive  collation  of  authorities  on  "Defects  in 
work  as  a  defense  to  an  assessment  for  local  improvement,"  see 
note  in  56  L.  R.  A.  905-923. 

Sec.  16.  Miscellaneous  notes.  The  adjoining  land- 
owners are  the  owners  of  the  soil  in  a  highway,  even  when  laid 
out  by  a  city,  the  city  acquiring  an  easement  only,  "and  their 
possession  continues  throughout  its  use  by  the  city ;  so  that,  on 
its  abandonment,  they  or  their  grantees  need  not  take  actual 
possession  to  establish  their  rights  in  ejectment.  Deering  v. 
Reilly,  167  N.  Y.  184  (60  N.  E.  Rep.  447).  One  performing 
work  in  a  street  under  a  municipal  contract  which  contemplates 
tlie  use  of  blasting  is  not  liable  for  injury  to  an  abutting  build- 
ing alleged  to  have  resulted  from  such  blasting,  where  it  is  not 
shown  that  the  injury  resulted  from  his  negligence  rather  than 
as  a  natural  result  from  the  blasting  in  connection  with  some 
weakness  in  the  construction  of  the  building.  Holland  House 
V.  Baird,  169  N.  Y.  136  (62  N.  E.  Rep.  149).  Statutes  giving 
telegraph  companies  certain  rights  in  public  highways  will  be 
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held  to  include  telephone  companies.  People's  Telephone  & 
Telegraph  Co.  v.  President,  etc.,  of  Berks  &  D.  Turnpike  Road, 
199  Pa.  St.  411  (49  Atl.  Rep.  284).  The  owner  of  a  city  lot  is 
liable  for  the  expense  of  removing  dirt  which  he  filled  in  upon 
his  lot  and  which  had  slipped  down  upon  an  adjoining  lot 
McKnight  v.  Denny,  198  Pa.  St.  323  (47  AthRep.  970). 
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Sec.  17.  Necessity  of  acknowledgment.  The  absence 
of  an  acknowledgment  does  not  affect  the  validity  of  a  deed  as 
against  parties  who  do  not  claim  under  the  grantor  named  in 
the  deed.  Roberts  v.  Rice,  69  N.  H.  472  (45  Atl.  Rep.  237). 
Equity  will  not  compel  the  acknowledgment  of  a  conveyance 
by  the  party  executing  it,  where  it  has  a  subscribing  witness  by 
whom  proof  of  its  execution  may  be  made.  Velie  v."  Breen, 
Miss.  (28  So.  Rep.  25).  A  deed  otherwise  good  is  valid  as 
between  the  parties  to  it  and  against  the  grantor's  devisee, 
though  the  officer  did  not  sign  the  grantor's  certificate  of  ac- 
knowledgment until  after  his  death.  Taft.  v.  Simpson,  125 
Mich.  206  (84  N.  W.  Rep.  jy^.  A  deed,  otherwise  regular,  ex- 
ecuted by  a  corporation  to  secure  a  loan,  not  acknowledged  ac- 
cording to  statute  (Utah  Rev.  Stat.  1898,  §  1989),  is  good 
against  its  subsequent  assignee  in  bankruptcy.  Murray  v.  Beal, 
23  Utah,  548  (65  Pac.  Rep.  726).  A  deed  executed  by  a 
husband  and  wife  to  his  lands,  but  acknowledged  by  her  only, 
is  not  good  as  against  a  subsequent  purchaser  for  value  without 
notice.  Lancaster  v.  Flowers,  198  Pa.  St.  614  (48  Atl.  Rep. 
896). 

Sec.    18.    Who    may    take    acknowledgements.    An 

officer  cannot  rightfully  certify  that  an  instrument  was  ac- 
knowledged by  the  maker  thereof,  when  at  the  time  of  taking 
the  acknowledgment  he  did  not  disclose  his  official  character 
and  the  maker,  while  admitting  the  signing  of  the  instrument, 
denied  in  his  presence  the  binding  force  of  the  contract  on  her. 
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Riddle  v.  Keller,  6i  N.  J.  Eq.  513  (48  Atl.  Rep.  8i8).  A  mar- 
ried woman  cannot  annul  a  deed  of  trust  solely  on  the  ground 
that  her  acknowledgment  thereto  was  taken  by  the  trustee 
named  in  the  deed.  Weidman  v.  Templeton,  Tenn.  Ch. 
{61  S.  W,  Rep.  102).  Citing,  Cooper  v.  Association,  97  Tenn. 
285  (37  S.  W.  Rep.  12 ;  33  L.  R.  A.  338 ;  56  Am.  St.  Rep.  795). 
A  trust  deed  which  is  acknowledged  before  one  of  the  parties 
for  whose  benefit  it  was  made,  if  his  name  does  not  appear 
therein,  conveys  a  good  title  to  one  who  takes  without  notice 
of  such  defect,  but  if  the  payee  of  such  note  and  his  assignee 
knew  of  such  acknowledgment,  the  registration  of  the  deed  will 
not  make  the  lien  of  the  assignee  superior  to  the  right  of  a  sub- 
sequent bona  fide  purchaser.  Blanton  v.  Bostic,  126  N.  C.  418 
(35  S.  E.  Rep.  1035).  In  determining  the  authority  of  an 
officer  in  a  foreign  country  to  take  acknowledgments,  under 
Neb.  Comp.  Stat.  ch.  73  §  6,  it  is  held  that  the  word  "consul" 
is  imderstood  to  mean  any  person  invested  by  the  national  gov- 
ernment with  the  functions  of  consul  general,  vice  consul  gen- 
eral, consul  or  vice  consul.  Morris  v.  Linton,  61  Neb.  537  (85 
N.  W.  Rep.  565.  Citing,  In  re  Baiz,  135  U.  S.  403  (10  Sup. 
Ct.  Rep.  854;  34  L.  Ed.  222)  ;  Mott  v.  Smith,  16  Cal.  552; 
Evans  v.  Lee,  11  Nev.  194;  Moore  v.  Miller,  147  Pa.  St  378 
(23  Atl.  Rep.  601). 

Sec«  19.  Who  may  take  acknowledgment  of  instru- 
ments executed  to  corporations.  Though  the  acknowledg- 
ment of  a  deed  before  a  notary  who  is  an  officer  in  the  grantee 
corporation  renders  the  instrument  voidable  in  a  proceeding  for 
that  purpose,  such  question  cannot  be  raised  in  an  action  for  the 
recovery  of  the  land,  based  on  the  deed.  Monroe  v.  Arthur,  126 
Ala.  362  (28  So.  Rep.  476;  85  Am.  St.  Rep.  36).  Where 
the  cashier  of  a  bank  took  the  acknowledgment  to  a  mortgage 
made  by  his  debtor  to  the  bank,  the  fact  that  part  of  the  pro- 
ceeds went  to  pay  off  the  cashier's  debt  did  not  give  him  such 
an  interest  therein,  as  to  invalidate  the  acknowledgment,  since 
the  bank  had  the  sole  interest  in  the  loan  and  mortgage.  Bards- 
ley  V.  Bank,  113  la.  216  (84  N.  W.  Rep.  1041). 

Sec.  2o*  Form  and  skufficiency  of  certificate^Curative 
statutes.  A  mere  irregularity  in  taking  an  acknowledg- 
ment does  not  invalidate  it.  Morris  v.  Linton,  61  Neb.  537  (85 
N.  W.  Rep.  565).  A  certificate  of  acknowledgment  of  a  mort- 
gage of  their  homestead  by  a  husband  and  wife,  reciting  that 
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they  (naming  them)  personally  appeared  before  the  notary,  and 
were  known  by  him  to  be  the  "person"  who  "are"  described  in 
the  foregoing  instrument,  and  who  executed  the  same,  and  ac- 
knowledged that  "he"  executed  the  same,  was  held  sufficient ; 
the  use  of  the  words  "he"  and  "person"  being  regarded  as  a 
clerical  error.  McCardia  v.  Billings,  lo  N.  Dak.  373  (87  N.  W. 
Rep.  1008;  88  Am.  St.  Rep.  729).  Ark  Laws  1891,  p.  y2y 
validating  previous  defective  acknowledgment  of  recorded  con- 
veyances, construed  and  applied.  Steers  v.  Kinsey,  68  Ark.  360 
(58  S.  W.  Rep.  1050).  N.  Dak.  Rev.  Codes,  §  3585  construed 
and  applied — legalizing  defective  acknowledgments  of  certifi- 
cates of  sale  made  by  deputy  sheriffs.  McCardia  v.  Billings,  10 
N.  Dak.  373  (87  N.  W.  Rep.  1008 ;  88  Am.  St.  Rep.  729). 

Sec.  21.  Conclusiveness  of  certificate.  A  certificate  of 
acknowledgment  in  proper  form  may  be  impeached  only  by 
clear  and  convincing  evidence  of  its  falsity.  Davis  v.  Kelly,  62 
Neb.  642  (87  N.  W.  Rep.  347).  The  certificate  cannot  be  im- 
peached by  the  unsupported  testimony  of  the  person  purporting 
to  have  made  the  acknowledgment.  McCardie  v.  Billings,  10  N. 
Dak.  373  (87  N.  W.  Rep.  1008 ;  88  Am.  St.  Rep.  729)  :  Goulet 
V.  Dubreuille,  84  Minn.  72  (86  N.  W.  Rep.  779)  ;  Linde  v.  Gud- 
den,  109  Wis.  326  (85  N.  W.  Rep.  323).  In  the  last  case  the 
court,  after  citing  numerous  Wisconsin  cases,  say :  "It  has  been 
held  in  many  cases,  and  is  strongly  intimated  by  some  of  those 
above  cited,  that  in  no  case  can  the  testimony  of  the  party  who 
would  overturn  a  deed  alone  overcome  the  force  of  apparent 
execution  and  of  the  official  certificate.  Rowland  v.  Blake,  97 
U.  S.  624,  627  (24  L.  Ed.  1027)  ;  Johnson  v.  Van  Velsor,  43 
Mich.  208,  219  (5  N.  W.  Rep.  265)  ;  Smith  v.  McGuire,  67  Ala. 
34 ;  Blackman  v.  Hawks,  89  111.  512,  514 ;  Warrick  v.  Hull,  102 
111.  280,  283 ;  Sassenberg  v.  Huseman,  182,  111.  341,  349  (55  N. 
E.  Rep.  346)." 

Sec.  22.  Married  woman's  certificate.  An  officer  tak- 
ing a  married  woman's  acknowledgment  to  a  mortgage  is  re- 
quired to  explain  it  to  her,  but  his  failure  to  do  so  does  not 
invalidate  the  instrument  where  she  read  and  understood  it. 
]\IcCormick  v.  Yeiser,  Ky.  (63  S.  W.  Rep.  38 ;  23  Ky. 
Law  Rep.  400).  The  certificate  of  the  privy  examination  of  a 
married  woman  can  onlv  be  corrected  under  Shannon's  Tenn. 
Code,  §  3759  (Mill  &  V.  Code,  g  2896)  on  the  application  of  a 
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party  interested,  and  the  officer  taking  the  examination  "mak- 
ing oath  in  open  court  to  the  truth  of  such  correction."  Madden 
V.  Mason,  io6  Tenn,  194  (61  S.  W.  Rep.  54). 


ADVERSE  POSSESSION 


EPITOME  OF  CASES. 

Sec  23.  As  to  what  constitutes  adverse  possession — 
General  principles.  Possession  of  real  estate  for  a  period 
long  enough  to  ripen  into  a  title,  among  other  essential  ele- 
ments, must  be  characterized  by  opposition  to  and  inconsistency 
with  the  constructive  possession  of  the  legal  proprietor,  as  well 
as  all  others  asserting  or  claiming  title  to  such  property.  The 
word  "hostile,"  when  applied  to  the  possession  by  an  occupant 
of  real  estate  holding  adversely,  is  not  to  be  construed  as  show- 
ing ill  will,  or  that  he  is  the  enemy  of  the  person  holding  the 
legal  title,  but  is  applied  to  an  occupant  'who  holds  and  is  in 
possession  as  owner,  and  therefore  holds  such  possession 
against  all  other  claimants  of  the  land.  Hoffine  v.  Ewing,  60 
Xeb.  729  (84  N.  W.  Rep.  93).  In  Wisconsin  it  is  held  that  a 
title  by  adverse  possession  is  not  established  by  showing  actual 
and  continuous  occupancy  of  the  land  for  more  than  forty 
years  accompanied  by  the  erection  of  valuable  buildings  thereon, 
without  a  finding  that  such  possession  was  under  claim  of  ex- 
clusive right.  Davis  v.  City  of  Appleton,  109  Wis.  580  (85  N. 
W.  Rep.  515).  Title  by  adverse  possession  cannot  arise  out  of 
a  permissive  possession  consistent  with  and  in  recognition  of  a 
superior  title.  G;ll  v.  Candler,  114  la.  332  (86  N.  W..Rep. 
300)  ;  Pugh  V.  SchUndler,  127  Mich.  191  (86  N.  W.  Rep.  515)  ; 
Bond  V.  O'Gara,  177  Mass.  139  (58  N.  E.  Rep.  275)  ;  Huntley 
V.  San  Francisco  Sav.  Union,  130  Cal.  46  (62  Pac.  Rep.  255). 
But  actual  notice  of  an  intention  to  change  a  permissive  oc- 
cupancy of  lands  into  adverse  possession  is  not  necessary  where 
a  grantee  of  the  permissive  occupant  enters  into  possession 
without  knowledge  of  the  character  of  his  grantor's  possession, 
and  with  the  belief  that  he  is  the  owner  of  the  land,  takes  pos- 
session and  exercises  acts  of  ownership  which  indicate  the  in- 
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tention  to  occupy  it  as  such.  Pugh  v.  Schindler,  127  Mich.  191 
(86  N.  W.  Rep.  515).  One  who  by  mistake  sets  his  fences  so 
as  to  inclose  lands  not  within  his  boundaries  acquires  title 
thereto  by  adverse  possession  where  he  holds  the  same  for  the 
prescriptive  period  in  such  a  manner  as  clearly  to  indicate  that 
he  is  claiming  the  same  as  owner.  Bowers  v.  Ledgerwood,  25 
Wash.  14  (64  Pac.  Rep.  936).  Title  to  land  by  adverse  pos- 
session may  be  shown  by  payment  of  taxes  thereon,  and  notor- 
ious and  continued  assertion  of  claim  thereto,  by  the  claimant, 
in  connection  with  the  best  and  most  practicable  use  of  the  soil 
for  which  it  is  adapted,  uninterruptedly,  for  the  limitation 
period  provided  by  statute,  Wheeler  v.  Gorman,  80  Minn.  462 
(83  N.  W.  Rep.  442)  ;  but  pasturing  land  and  the  payment  of 
taxes  thereon  are  not  sufficient.  McVey  v.  Carr  (159  Mo.  648 
(60  S.  W.  Rep.  1034).  In  Alabama  it  is  held  that  title  through 
adverse  possession  having  its  inception  in  a  trespass  cannot  be 
established  without  proof  that  the  true  owner  had  knowledge  of 
the  possession.  Croft  v.  Thornton,  125  Ala.  391  (28  So.  Rep. 
84).  The  constructive  possession  which  attaches  to  the  legal 
title  can  only  be  taken  away  by  such  an  actual  possession  as 
creates  an  ouster.  Mere  temporary  acts  upon  the  land  without 
an  intention  to  hold  and  "occupy  it  for  residence  or  cultivation, 
or  for  some  other  permanent  use  consistent  with  the  nature  of 
the  property,"  does  not  constitute  such  possession.  Thornton  v. 
St.  Louis  Refrigerator  &  W-G.  Co.,  69  Ark.  424  (65  S.  W. 
Rep.  113).  Citing,  Young  v.  Herdic,  55  Pa.  172;  Halleck  v. 
Mixer,  16  Cal.  579;  McKinnon  v.  Meston,  104  Mich.  642  (62 
N.  W.  Rep.  1014).  One  who  has  been  ousted  from  possession 
of  his  real  estate  by  an  open,  visible,  and  exclusive  possession 
in  another,  which  has  continued  uninterruptedly  for  the  limita- 
tion period,  will  be  presumed  to  have  knowledge  of  it.  Carney 
V.  Hennessey,  74  Conn.  107  (49  Atl.  Rep.  910;  53  L.  R.  A. 
699). 

Sec.  24.  As  to  what  constitutes  adverse  possession — 
Necessity  of  residence  or  enclosure — Lands  covered  by 
water.  In  order  to  constitute  adverse  possession,  when 
there  is  no  actual  occupancy,  the  acts  of  ownership  must  be 
such  as  necessary  to  the  enjoyment  of  the  use  and  such 
as  to  acquire  the  profits  the  land  may  3deld  in  its  present 
condition.  Stern  v.  Fountain,  112  la.  96  (83  N.  W.  Rep.  826). 
The  building  of  a  temporary,  makeshift,  inadequate  fence,  not 
calculated  or  intended  to  inclose  the  land  in  question  so  as  to 
exclude  its  free,  unlimited  use  by  the  owner  or  others,  nor  so  as 
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to  Utilize  the  land  encompassed  by  it  for  any  practical  purpose, 
is  not  such  an  "inclosure"  as  is  contemplated  by  the  law.  Helton 
V.  Strubee,        Ky.         (62  S.  W.  Rep.  12;  22  Ky.  Law  Rep. 
1919).    Adverse  possession  of  land  covered  by  water,  which  is 
the  subject  of  private  ownership,  may  be  acquired  by  any  means 
which  actually  and  notoriously  exclude  the  true  owner  there- 
from, effectually  disseising  him  thereof ;  and  other  means  than 
physical  exclusion  by  residence  thereon  or  by  inclosing  the  same 
will  accomplish  it.    Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418  (84 
N.  W.  Rep.  855 ;  83  Am.  St.  Rep.  905).    In  denying  a  petition 
for  a  rehearing  in  this  case  ( 109  Wis.  418 ;  85  N.  W.  Rep.  402 ; 
83  Am.  St.  Rep.  905),  the  court  say:  "Occupancy  of  land 
necessary  to  adverse  possession  under  §  4213,  Rev.  Stat.  1898, 
need  only  be  such  actual  possession  as  the  subject  of  it  is 
adapted  to  under  the  circumstances  of  the  particular  case  and 
such  as  is  reasonably  sufficient  to  attract  the  attention  of  the  true 
owner  and  put  him  on  inquiry  as  to  the  nature  and  extent  of 
the  invasion  of  his  rights.    If  an  inclosure  of  itself  is  relied 
upon  to  establish  occupancy  it  must  be  of  a  substantial  char- 
acter in  the  sense  of  being  appropriate  and  effective  to  reason- 
ably fit  the  premises  for  some  use  to  which  they  are  adapted. 
If  an  improvement  of  the  premises  is  relied  upon,  any  actual 
visible  use  to  which  similar  premises  are  usually  devoted  may 
be  sufficient,  whether  the  result  be  to  increase  or  decrease  the 
same  in  value,  or  destroy  the  natural  value  entirely.    Occupancy 
for  a  burial  lot  is  as  effective  as  occupancy  for  the  purposes'  of 
a  costly  structure.    An  inclosure  having  no  purpose  of  physical 
exclusion  of  outside  interferences — ^a  mere  furrow  turned  with 
a  plow  around  the  land — Sage  v.  Morosick,  69  Minn.  167  (71 
N.  W.  Rep.  930) ,— or  a  line  marked  by  cutting  away  the  brush 
— Worthley  v.  Burbanks,  146  Ind.  534  (45  N.  E.  Rep.  779), — 
or  a  fence  opened  so  as  to  admit  outside  disturbers — Sauers  v. 
Giddings,  90  Mich.  50  (51  N.  W.  Rep.  265), — may  be  sufficient 
under  the  circumstances  to  indicate  as  a  matter  of  fact,  the 
boundaries  of  the  adverse  claim ;  and  such  boundaries  may  be 
evidenced  satisfactorily  to  a  jury,  by  any  means  reasonably  cal- 
culated to  clearly  suggest  the  same,  or  suggest  inquiry  in  regard 
thereto  that  would  probably  readily  and  clearly  lead  to   a 
discovery  of  the  truth.     It  is  not  necessary  that  such  indica- 
tions be  sufficient  to  evidence  constantly,  by  mere  observation, 
and  without  inquiry,  the  precise  extent  of  an  apparent  hostile 
occupancy.    If  the  claimant  'raises  his  flag  and  keeps  it  up,' 
so  to  speak,  sufficiently  to  attract  the  attention  of  the  true  owner 
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to  the  situation,  in  view  of  the  circumstances  of  the  invasion, 
as  a  hostile  claim  of  title,  knowledge  of  such  owner  may  be 
presumed  as  a  fact,  on  the  general  principle  that  what  a  person 
ought  to  know  under  the  circumstances  may  be  held  to  be 
within  his  knowledge  regardless  of  the  actual  fact.  Sedg.  &  W. 
Tr.  Title  Land  §  578;  Lampman  v.  Van  Alstyne,  94  Wis.  417 
(69  N.  W.  Rep.  171).  In  discussing  this  subject  in  0)bb  v. 
Davenport,  32  N.  J.  L.  369,  it  was  in  effect  said  that  the  title 
to  premises  may  be  obtained  by  continuous,  exclusive,  notor- 
ious, hostile  appropriation  thereof  for  the  mere  purpose  of 
hunting,  hawking  or  fishing." 

Sec.  25.  As  to  what  constitutes  adverse  possession — 
Particular  cases.  The  mere  cutting  and  removing  timber 
or  wood  from  wild  land  from  time  to  time  for  sale  or  manu- 
facture, without  any  purpose  of  clearing  the  land,  do  not  consti- 
tute an  occupation  sufficient  to  bar  the  record  owner,  though 
it  be  carried  on  for  more  than  twenty  years.  Millett  v.  Mullen, 
95  Me.  400  (49  Atl.  Rep.  871).  Adverse  possession  of  a  strip 
of  land  adjoining  a  lot  is  sufficiently  shown,  where  the  plaintiff 
and  her  grantors  for  twenty-five  years  treated  the  fence  inclos- 
ing the  strip  as  the  true  boundry  line  of  the  lot,  and  built  with 
reference  thereto.  Pittsburg,  etc.,  Ry.  Co.  v.  Stickley,  155  Ind. 
312  (58  N.  E.  Rep.  192).  The  cultivation  by  the  owner  of  a 
lot  of  a  strip  of  land  lying  between  the  true  line  of  the  lot  and  a 
fen'ce  which  is  supposed  to  mark  the  boundary,  the  erection  of  a 
barn  and  outhouses  thereon,  the  construction  of  a  lattice  so  that 
the  strip  could  only  be  entered  through  a  private  door  therein, 
the  building  of  walks  across  it,  and  the  payment  by  such  lot 
owner  of  half  the  cost  of  rebuilding  such  fence,  constitute  a 
hostile  holding  of  such  strip,  so  as  to  sustain  his  claim  of 
adverse  holding.  Webb  v.  Rhodes,  28  Ind.  App.  393  (61  N.  E. 
Rep.  735).  Surveying  and  staking  a  tract  of  land  by  a  rail- 
road company  as  a  part  of  its  right  of  way  and  depot  grounds, 
and  platting  the  same  as  such  in  its  private  plat-book,  does  not 
constitute  a  claim  of  right  upon  which  adverse  possession  can 
be  based ;  nor  does  the  occupation  of  land  adjoining  a  railroad 
by  the  employees  of  the  company  by  erecting  temporary  houses 
and  living  thereon,  by  permission  of  the  supervisor  of  the  rail- 
road, which  houses  are  removed  after  notice  from  the  owner  to 
the  company  requiring  it.  Mead  v.  Illinois  Cent.  R.  Co.,  113 
la.  291  (83  N.  W.  Rep.  979).  Particular  possession  of  lands 
by  a  tenant  of  one  claiming  lands  under  a  junior  grant  from  the 


21  EPITOME  OF  CASES.  §  25-27 

State,  held  to  extinguish  the  title  of  the  senior  claimant.  Cowan 
V.  Hatcher,  Tenn.  Ch.  (59  S.  W.  Rep.  689).  Partic- 
ular facts  held  sufficient  to  establish  title  by  adverse  possession. 
Wood  V.  Ripley,  27  Ind.  App.  356  (61  N.  E.  Rep.  608). 

Sec.  26.  Proof  of  adverse  possession  Less  proof  of  a 
general  character  is  required  when  it  appears  that  the  posses- 
sion and  claim  were  in  fact  brought  home  to  the  knowledge  of 
the  true  owner.  Batchelder  v.  Robbins,  95  Me.  59  (49  Atl.  Rep. 
210).  In  an  action  against  a  city  involving  its  title  to  a  piece 
of  land,  it  cannot  show  to  establish  its  adverse  possession  of 
the  land,  that  for  years  it  has  levied  taxes  and  assessments  on 
the  same.  Consolidated  Ice  Co.  v.  Mayor,  etc.,  of  City  of  New 
York,  166  N.  Y.  92  (59  N.  E.  Rep.  713).  When  the  adverse 
possession  requisite  to  confer  title  is  not  conclusively  estab- 
lished, the  conduct  and  admissions  of  person  claiming  such 
title  after  the  expiration  of  the  prescriptive  period  are  ad- 
missible to  show  the  character  of  his  possession.  Todd  v.  Weed, 
84  Minn.  4  (86  N.  W.  Rep.  756).  Citing,  Baldwin  v.  Temple, 
loi  Cal.  396  (35  Pac.  Rep.  1008)  ;  Meier  v.  Meier,  105  Mo.  411 
(16  S.  W.  Rep.  223)  ;  Church  v.  Burghardt,  8  Pick.  327.  The 
failure  of  a  person  claiming  title  to  land  by  adverse  possession 
to  pay  the  taxes  thereon  during  his  possession,  where  the  land 
is  taxed  separately  from  other  lands,  is  strong  and  forcible  evi- 
dence, though  not  conclusive,  that  his  possession  was  not  under 
claim  of  title,  not  with  an  intent  to  claim  adversely  to  the  true' 
owner.    Todd  v.  Weed,  84  Minn.  4  (86  N.  W.  Rep.  756). 

Sec.  27.  Color  of  title^Necessity  of  and  what  con- 
stitutes. In  Indiana  adverse  possession  need  not  be  under 
color  of  title  in  order  to  confer  title.  Wood  v.  Ripley,  2y  Ind. 
App.  356  (61  N.  E.  Rep.  608).  An  instrument  relied  on  as 
color  of  title  should  describe  the  property  with  the  same  degree 
of  certainty  as  is'  required  in  a  deed  relied  on  as  an  absolute 
conveyance.  AUmendinger  v.  McHie,  189  111.  308  (59  N.  E. 
Rep.  517).  It  is  not  necessary  that  an  instrument  be  recorded 
to  constitute  color  of  title,  where  the  land  claimed  is  generally 
known  as  the  land  of  the  adverse  claimant  and  the  true  owner 
has  knowledge  of  the  character  of  his  possession.  Plaster  v. 
Grabeel,  160  Mo.  669  (61  S.  W.  Rep.  589).  A  deed  void  on  ac- 
count of  uncertainty  in  the  description  does  not  constitute  color 
of  title,  under  111.  Rev.  Stat.,  ch.  83  §  6.  Hanna  v.  Palmer  194 
HI.  41  (61  N.  E.  Rep.  1051 ;  56  L.  R.  A.  93).    A  conveyance  oif 
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a  homstead  void  because  not  executed  in  accordance  with  Tex. 
Const.,  art.,  i6,  §  50,  does  not  constitute  color  of  title.  Gamer 
V.  Black,  Tex.  (65  S.  W.  Rep.  876).  A  decree  con- 
firming a  chancery  sale  and  vesting  title  in  the  purchaser  is 
color  of  title,  under  Shannon's  Tenn.  Code,  §  4456.  Patton  v. 
Dixon,  105  Tenn.  97  (58  S.  W.  Rep.  299).  Possession  of  land 
held  under  partition  proceedings  is  held  under  color  of  title, 
within  the  meaning  of  N.  C.  Code,  §  141.  Smith  v.  Tew,  127 
N.  C.  299  (37  S.  E.  Rep.  330)  ;  Lindsay  v.  Beaman,  128  iJ.  C. 
^89  (38  S.  E.  Rep.  811).  A  certificate  of  purchase  at  a  tax 
sale  constitutes  color  of  title.  Winters  v.  Hainer,  107  Tenn. 
337  (64  S.  W.  Rep.  44).  A  letter  may  constitute  color  of  title 
in  favor  of  the  person  to  whom  it  is  addressed.  Wooding  v. 
Blanton,  112  Ga.  509  (37  S.  E.  Rep.  720).  For  exhaustive  col- 
lation of  authorities  on  "What  constitutes  color  of  title  within 
the  meaning  of  the  law  of  adverse  possession,"  see  note  in  88 
Am.  St.  Rep.  701-729. 

Sec.  28.  Extent  of  possession.  The  possession  of  one 
entering  under  a  deed  conveying  two  adjoining  tracts  of  land 
extends  over  both,  although  title  to  each  is  traceable  to  a  dif- 
ferent source.  Allen  v.  Boggess,  94  Tex.  83  (58  S.  W.  Rep. 
833).  The  possession  of  one  entering  upon  and  acquiring 
seisin  of  lands  under  an  instrument  constituting  color  of  title 
extends  to  all  the  lands  embraced  in  the  instrument,  there  being 
no  actual  adverse  possession  in  the  way.  Barber  v.  Robinson, 
82  Minn.  112  (84  N.  W.  Rep.  732).  The  actual  occupancy  of 
a  small  portion  of  an  entire  tract  of  land,  which  entire  tract 
has  been  marked  by  locating  the  comers  and  plowing  around 
the  outside  lines,  must  be 'deemed  to  be  an  occupancy  of  the 
entire  tract  so  marked,  for  the  purpose  of  starting  and  contin- 
uing the  running  of  the  statute  of  limitations.  Pratt  v.  Ard» 
63  Kan.  182  (65  Pac.  Rep.  255). 

Sec.  29.  Title  by — ^Who  may  acquire.  A  minor  may 
acquire  title  to  land  by  claiming  to  hold  it  adversely  under  a 
deed,  although  he  occupied  it  with  his  father  who  was  the  head 
of  the  household.  Woodruff  v.  Roysden,  105  Tenn.  491  (58 
S.  W.  Rep.  1066;  80  Am.  St.  Rep.  905).  The  use  and  occupa- 
tion for  the  prescriptive  period  by  a  railroad  company  of  a  strip 
of  land  adjacent  to  its  tracks  and  claimed  by  it  as  a  part  of  its 
right  of  way,  to  the  same  extent  as  other  imfenced  portions  of 
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its  road,  confers  title.    Sproule  v.  Alabama  &  V.  Ry.  Co.,  78 
Miss.  88  (29  So.  Rep.  163). 

Sec.  30.  Title  by — Character  of  title  acquired.  A  title 
acquired  by  adverse  possession  will  support  an  action  to  re- 
move a  cloud  from  the  title.  Mickey  v.  Barton,  194,  111.  446 
(62  N.  E.  Rep.  802).  Title  to  riparian  lands  acquired  by  ad- 
verse possession  passes  all  private  riparian  rights  incident  to 
the  land.  Illinois  Steeh  Co.  v.  Bilot,  109  Wis.  418  (84  N.  W. 
Rep.  855;  83  Am.  St.  Rep.  905).  In  Georgia,  there  is  no 
superiority  in  a  title  derived  from  a  grant  to  that  acquired  by 
possession  under  color  of  title  for  seven  years,  although  the 
latter  is  derived  by  force  of  statute.  Ellis  v.  Smith,  112  Ga.  48a 
(37  S.'  E.  Rep.  739).  One  acquiring  title  by  adverse  posses- 
sion, under  Shannon's  Tenn.  Code,  §  4456,  holds  under  his 
own  assurance  of  title  and  not  that  of  the  original  owner.  He 
acquires  title,  not  by  drawing  the  paper  title  to  himself,  but  by 
extinguishing  such  paper  title,  and  establishing  another  title 
on  his  assurance  or  color,  coupled  with  his  adverse  possession. 
Coal  Creek  Cbnsol.  Coal  Co.  v.  East  Tennessee  Iron  &  Coal  Co., 
105  Tenn.  563  (59  S.  W.  Rep.  634).  For  discussion  of  the 
subject  of  this  section,  see  Sutton  v.  Clark,  59  S.  C.  440  (38 
S.  E.  Rep.  150;  82  Am.  St.  Rep.  848). 

Sec.  31.  Title  by — Payment  of  taxes — Statutes  con- 
structed. Ark.  Laws  1899,  p.  117,  construed  and  applied — > 
title  by  seven  years  adverse  possession  and  payment  of  taxes. 
Driver  v.  Martin,  68  Ark.  551  (60  S.  W.  Rep.  651).  The 
amendment  to  Cal.  Code  Civ.  Proc,  §  325,  making  the  payment 
of  taxes  an  element  of  adverse  possession,  has  no  application  to 
a  title  by  adverse  possession  which  was  completed  prior  to  the 
passage  of  the  amendment.  Lucas  v.  Provines,  130  Cal.  270 
(62  Pac  Rep.  509).  Continuous  possession  of  real  estate 
under  a  deed  thereto  and  payment  of  taxes  thereon  for 
seven  years  confers  a  good  title,  under  111.  Rev.  Stat.,  ch.  83, 
§  6,  although  the  claimant  took  his  deed  with  knowledge  of  an 
adverse  claim.  Keppel  v.  Dreier,  187  111.  298  (58  N.  E.  Rep. 
386).  One  does  not  establish  title  under  this  section  where, 
during  the  time,  the  taxes  on  the  land  are  paid  by  another  who 
pays  them  first,  with  the  exception  of  three  years.  Clayton  v. 
Feig,  188  111.  603  (59  N.  E.  Rep.  245).  The  color  of  title 
required  by  this  section  must  be  a  "paper  title"  purporting  on  its 
face  to  transfer  title,  and  it  cannot  be  aided  by  parol  evidence. 
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Converse  v.  Calumet  River  Ry.  Co.,  195  111.  36  (62  N.  E.  Rep. 
887).  The  other  essentials  of  a  title  under  this  statute  being 
established  by  evidence,  good  faith  of  the  claimant  will  be 
presumed.  Dawson  v.  Edwards,  189  111.  60  (59  N.  E.  Rep. 
590).  A  certificate  of  purchase  issued  to  one  purchasing  at  a 
foreclosure  sale  under  a  deed  of  trust  cannot  be  made  the  basis 
of  title,  either  under  §  4  or  §  6  of  111.  Rev.  Stat.,  ch.  83.  Light- 
cap  V.  Bradley,  186  111.  510  (58  N.  E.  Rep.  221 ) .  A  title  cannot 
be  established  under  either  of  these  sections  where  it  rests  upon 
possession  and  payment  of  taxes  made  by  the  grantee  of  a 
mortgagor  in  possession  of  mortgaged  premises.  Alsup  v. 
Stewart,  194  111.  595  (62  N.  E.  Rep.  795 ;  38  Am.  St.  Rep. 
169).  The  rights  of  one  claiming  title,  under  111.  Rev.  Stat., 
ch.  83  §  7,  on  account  of  seven  years  adverse  possession  and 
payment  of  taxes  under  color  of  title,  pass  to  a  purchaser  from 
him.  Mickey  v.  Barton  194  111.  446  (62  N.  E.  Rep.  802). 
Where  there  is  other  evidence  tending  to  show  possession,  the 
fact  that  taxes  are  assessed  to  and  paid  by  a  person  claiming 
title  to  land  may  be  shown  to  establish  his  claim.  Blanchard  v. 
Lowell,  177  ]^Iass.  501  (59  N.  E.  Rep.  114). 

Sec.  32.  Title  by — ^Time  necessary  to  confer.  Adverse 
possession  to  constitute  title  in  Alabama  must  be  continuous 
for  at  least  the  statutory  period  of  10  years.  Robinson  v.  Alli- 
son, 124  Ala.  325  (27  So.  Rep.  461).  In  Michigan,  in  order 
to  give  title  by  adverse  possession,  the  possession  must  be 
actual,  continuous,  visible,  notorious,  distinct,  and  hostile,  for 
15  years.  Dawson  v.  Falls  City  Boat  Club,  125  Mich.  433  (84 
K.  W.  Rep.  618).  Under  R.  I.  Gen.  Laws,  ch.  205,  §  2,  twenty 
years  adverse  possession  of  real  estate  under  claim  of  owner- 
iship  in  fee  confers  title  on  the  claimant  which  he  affirmatively 
may  assert.    Radican  v.  Radican,  22  R.  I.  405  (48  Atl.  Rep. 

J43). 

Sec.  33.  Interruption  of  adverse  holding.  The  contin- 
uity must  be  absolutely  unbroken.    Free  v.  Fine,        Tenn.  Ch. 

(59  S.  W.  Rep.  384).  Taking  a  quit-claim  deed  from  the 
heirs  of  a  former  owner  of  land  does  not  make  an  acknowledg- 
ment of  their  title  so  as  to  interrupt  an  adverse  possession 
already  begun.  Richardson  v.  Watts,  94  Me.  476  (48  Atl.  Rep. 
180).  Where  a  widow,  while  in  the  adverse  possession  of  land 
with  her  child  remarries  before  acquiring  title  to  such  land, 
and   they    with   her   husband   continue   to   occupy   the  land. 
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the  running  of  the  statute  of  limitations  in  favor  of  the  wife 
and  child  is  suspended  by  a  subsequent  agreement  by  tlie 
husband  with  the  true  owner  to  purchase  the  land  from  him. 
Texas  &  N.  O.  R.  Co.  v  Speights,  94  Tex.  350  (60  S.  W.  Rep. 
659).  An  entry  upon  land  in  the  possession  of  another,  in 
order  to  work  a  legal  interruption  of  such  possession,  must  be 
made  under  such  circumstances  as  to  enable  the  party  in  posses- 
sion, by  the  use  of  reasonable  diligence,  to  ascertain  the  right 
and  claim  of  the  party  making  the  entry,  but  it  is  not  essential 
that  the  party  in  possession  should  have  actual  knowledge  at 
the  time  that  the  acts  of  occupation  were  authorized  by  the 
actual  or  record  owner.  Batchelder  v.  Robbins,  93  Me.  579 
(45  Atl.  Rep.837). 

The  court  of  chancery  appeals  of  Tennessee,  in  the  case  of 
G)wan  V.  Hatcher,  Tenn.  Ch.  (59  S.  W.  Rep.  689),  in 
discussing  what  entry  will  break  the  continuity  of  an  adverse 
claimant's  possession,  say:  "As  a  general  rule,  it  may  be  said 
that  an  entry  upon  or  possession  of  the  lands  claimed  by  an- 
other, which,  in  the  first  instance,  would  suffice  to  effect  a  dis- 
seisin or  ouster  of  the  real  owner,  will  break  the  continuity  of 
the  holder  claiming  by  adverse  possession.  Such  an  entry  upon 
or  occupation  of  the  land  by  the  true  owner  for  any  portion  of 
the  period  of  adverse  possession  by  the  claimant  will,  as  a 
general  rule,  break  the  continuity,  and  destroy  the  adverse 
possession.  It  is  not  every  entry,  however,  by  the  owner  that 
will  destroy  the  adverse  possession,  but  to  effect  this,  he  must 
assert  his  claim  to  the  land  by  acts  of  ownership.  An  entry  by 
stealth,  or  for  other  purposes  than  those  connected  with  the 
right  to  enter,  will  not  break  the  continuity  of  adverse  posses- 
sion in  another.  The  mere  instrusion  of  a  trespasser  not 
brought  to  the  knowledge  of  the  party  in  possession,  or  contin- 
ued long  enough  to  raise  a  presumption  that  it  was  known  to 
him,  is  not  an  interruption,  i  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
835-837.  To  the  same  effect  is  Norvell  v.  Gray's  Lessee,  i 
Swan,  96,  103.  Such  an  entry  would  not  arrest  the  effect  of 
the  statute  of  limitations.  Id.,  104.  Nor  does  the  intrusion  of 
a  wrongdoer  work  a  disseisin.  Taylor  v.  Horde,  i  Burrows, 
60 ;  Doe  V.  Hull,  2  Dowl.  &  R.  38 ;  Proprietors  v.  McFarland, 
12  Mass.  327;  Munroe  v.  Ward,  4  Allen,  150;  Burns  v.  Lynde, 
6  Allen,  312,  cited  in  note  to  Erck  v.  Church,  87  Tenn.  575  (ll 
S.  W.  Rep.  794 ;  4  L.  R.  A.  644) .  Nor  does  the  fact  that  the 
land  is  in  actual  occupation  only  at  certain  seasons  of  the  year 
produce  a  break  in  the  continuity  of  possession.     Swan  v. 
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Munch,  65  Minn.  500  (67  N.  W.  Rep.  1022 ;  35  L.  R.  A.  743 ; 
60  Am.  St.  kep.  491).    There  is  also  an  interesting  discussion 
on  the  subject  of  a  break  in  the  continuity  of  possession  to  be 
found  in  the  opinion  of  Judge  Barton  in  Homsby  v.  Davis, 
Tenn.  Ch.        (36  S.  W.  Rep.  159,  163,  164)." 

Sec.  34.  Tacking  of  adverse  holdings.  Successive 
possessions  of  a  strip  of  land,  transferred  in  pais,  the  aggregate 
of  which  equal  the  prescriptive  period,  will  bar  the  owner  of 
the  record  title.  Wishart  v.  Mcknight,  178  Mass.  356  (59  N. 
E.  Rep.  1028 ;  86  Am.  St.  Rep.  486) .  To  create  a  presumption 
of  a  grant  from  the  state,  under  N.  C.  Code,  §  139,  by  4:wenty- 
one  years  adverse  possession,  it  is  not  necessary  that  the 
possession  be  continuous  or  by  the  same  parties.  It  is  sufficient 
if,  by  counting  the  time  the  different  parties  held  possession,  it 
amounts  to  twenty-one  years.  Lewis  v.  Overby,  126  N.  C. 
347  (35  S.  E.  Rep.  623).  The  successive  holdings  of  two 
tenants  in  common  may  be  tacked  so  as  to  inure  to  the  benefit  of 
the  other  tenants  in  common.  Woodruff 'V.  Roysden,  105  Tenn. 
491  (58  S.  W.  Rep.  1066;  80  Am.  St.  Rep.  905).  One  who 
enters  as  a  trespassei"  may  have  such  adverse  possession  as  may 
be  tacked  to  a  succeeding  possession  in  privity  and  ripen  into 
title.  Pearson  v.  Adams  129  Ala.  157  (29  So.  Rep.  977). 
Possession  cannot  be  tacked  to  make  out  title  by  prescription, 
where  the  adverse  occupant  did  not  come  in  under  another,  and 
the  deed  under  which  the  last  occupant  claims  title  does  not 
include  the  land  in  dispute,  or  show  any  privity  between  him 
and  his  grantor  in  regard  thereto.  Pohlman  v.  Lohmeyer,  60 
Neb.  364  (83  N.  W.  Rep.  201).  The  possession  of  the  widow 
under  her  dower  right  cannot  be  tacked  to  the  possession  of 
her  husband  so  as  to  make  an  otherwise  incomplete  adverse 
possession  sufficient,  since  her  right  of  quarantine  is  not  an 
estate  in  land,  but  is  a  mere  temporary  privilege  to  occupy  it, 
and  have  its  rents  and  profits.  Robinson  v.  Allison,  124  Ala. 
325  (27  So.  Rep.  461). 

Sec.  35.  Railroad  right  of  way.  Occupation  and  use 
of  lands  in  which  a  railroad  company  has  an  easement  of  a 
right  of  way,  by  the  owner  of  the  servient  estate,  when  not 
required  for  the  company's  use,  will  be  regarded  as  permissive. 
Mobile  &  O.  R.  Co.  v.  Donovan,  104  Tenn.  465  (58  S.  W.  Rep. 
309)  ;  Virginia  &  S.  W.  Ry.  Co.  v.  Crow,  108  Tenn.  17  (64  S. 
W.  Rep.  485) ;  Graham  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  69' 
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Ark.  562  (65  S.  W.  Rep.  1048)  ;  Southern  Ry.  Co.  v.  Cowan, 
129  Ala.  577  (29  So.  Rep.  985)  ;  Northern  Counties  Inv.  Trust 
V.  Enyard,  24  Wash.  366  (64  Pac.  Rep.  516).  In  California  it 
is  held  tliat  a  railroad  right  of  way  is  of  such  a  public  nature 
that  title  thereto  cannot  be  acquired  by  adverse  possession. 
Southern  Pac.  Co.  v.  Hyatt,  132  Cal.  240  (64  Pac.  Rep.  272; 

54  L.  R.  A.  522).  But  this  doctrine  is  repudiated  by  the 
supreme  courts  of  Indiana  and  Washington.  Pittsburgh,  C. 
C.  &  St.  L.  Ry.  Co.  V.  Stickley,  155  Ind.  312  (58  N.  E.  Rep, 
192) ;  Northern  Pac.  Ry.  Co.  v.  Ely,  25  Wash.  384  (65  Pac. 
Rep.  555 ;  54  L.  R.  A.  526;  87  Am.  St.  Rep.  766).  See  both 
opinions  for  collation  of  authorities. 

The  title  to  lands  claimed  by  a  railroad  company  as  a 
part  of  its  right  of  way  acquired  by  it  under  the  congressional 
land  grant  act  of  July  2,  1864,  may  be  acquired  by  one  by 
adverse  possession  by  entering  upon  and  claiming  the  same 
under  the  United  States  homestead  laws.  Northern  Pac.  Rv. 
Co.  V.  Townsend,  84  Minn.  152  (86  N.  W.  Rep.  1007),  The 
court  say :  "That  a  railway  company  may  be  deprived  of  a  part 
of  its  right  of  way  by  adverse  occupation  for  the  statutory 
period  of  time,  and  that  such  an  occupation  will  bar  its  right 
to  eject  its  adversary,  has  often  been  determined  by  the  courts 
of  this  country.  Railway  Co.  v.  Stickley,  155  Ind.  312  (58  N, 
E.  Rep.  192)  ;  Matthews  v.  Railway  Co.,  no  Mich.  170  (67  N. 
W.  Rep.  nil ;  64  Am.  St.  Rep.  336)  ;  Littlefield  v.  Railroad 
Co.,  146  Mass.  268  (15  N.  E.  Rep.  648);  Railroad  Co.  v. 
Wakefield,  173  111.  564  (50  N.  E.  Rep.  1002),  and  cases  cited. 
See,  also,  upon  this  subject,  15  Harv.  Law  Rev.  146.  It  has 
also  been  decided  that  it  is  immaterial  whether  title  is  held  by 
the  company  in  fee  simple,  or  is  a  mere  easement,  or  a  qualified 
fee,  or  an  absolute  fee ;  for,  whichever  it  is,  the  right  conferred 
is  a  possessory  one,  and  sufficient  to  sustain  an  action  of  eject- 
ment. Nor  is  it  material  whether  the  statute  under  which  the 
defendant's  claim  is  regarded  as  one  indulging  in  the  presump- 
tion of  a  grant  by  the  true  owner  or  is  simply  a  statute  of 
repose.    We  have  held  that  it  is  the  latter  in  Dean  v.  Goddard, 

55  Minn.  290  (56  N.  W.  Rep.  1060).  We  have  also  decided 
that  real  property  belonging  to  municipal  corporations  and 
quasi  public  corporations  can  be  lost  under  the  statute  by 
adverse  possession.  City  of  St.  Paul  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  45  Minn.  387  (48  N.  W.  Rep.  17) ;  St.  Paul,  M.  &  M. 
Ry.  Co.  V.  City  of  Minneapolis,  45  Minn.  400  (48  N.  W.  Rep. 
22)  ;  Villege  of  Wayzata  v.  Great  Northern  Ry.  Co.,  50  Minn. 
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438  (52  N.  W.  Rep.  913).  Municipal  corporations  hold  real 
property  for  public  use  and  for  public  purposes  in  a  greater 
sense  than  do  railway  companies  hold  their  right  of  way.  There 
is  no  reason  whatever  for  determining  that  the  former  are  sub- 
ject to  the  operation  of  the  statute,  and  at  the  same  time  hold 
that  the  latter  are  exempt  from  the  operation  of  the  same  law." 

Sec.  36.  Public  property.  Title  to  a  oity  street  cannot 
be  acquired  by  adverse  possession,  City  of  Dekalb  v.  Luney, 
193  111.  185  (61  N,  E.  Rep.  1036)  ;  and  the  same  rule  applies 
to  a  culvert  under  a  public  highway.  Terre  Haute  &  I.  R.  Co. 
V.  Zehner,  28  App.  229  (62  N.  E.  Rep.  508).  Title  to  a  public 
street  cannot  be  established  by  occupancy  of  it  under  an  un- 
authorized lease  by  the  municipality  having  control  of  it.  W. 
H.  Eisendrath  &  Co.  v.  City  of  Chicago,  192  111.  320  (61  N.  E. 
Rep.  419).  In  Iowa  it  is  held  that  a  land  owner  who  incloses 
by  a  fence  and  holds  possession  for  more  than  thirty  years  of 
lands  under  a  belief  that  they  are  his  own,  acquires  title  against 
the  public  claiming  them  as  part  of  a  highway,  Axmear  v. 
Richards,  112  la.  657  (84  N.  W.  Rep.  686)  ;  and  where,  upon 
the  abandonment  of  the  use  of  a  portion  of  a  highway  by  the 
public,  the  adjacent  owner  takes  possession  and  occupies  ad- 
versely for  a  period  of  ten  years  the  land  embraced  in  such 
way,  the  public  is  barred  from  afterward  asserting  any  claim 
thereto.  Rector  v.  Christy,  114  la.  471  (87  N.  W.  Rep.  489). 
Forty  years  adverse  use  by  the  owner  of  one  of  two  lots,  of  an 
alley  on  which  they  abut,  bars  the  right  of  the  city  and  of  the 
owner  of  the  other  lot.  Hegan  v.  Pendennis  Club,  Ky. 
(64  S.  W.  Rep.  464;  23  K.  Law  Rep.  861).  Particular  en- 
croachment upon  and  possession  of  a  street  held  not  to  be 
adverse.  Village  of  Red  Jacket  v.  Pinton,  126  Mich.  194  (85 
N.  W.  Rep.  567).  In  North  Carolina  it  is  held  that  title  to 
lands  held  by  a  town  as  a  public  commons^  which  it  has  been 
authorized  by  statute  to  sell  and  convey,  may  be  acquired  by 
adverse  possession  for  the  prescriptive  period  after  the  passage 
of  such  statute.  Turner  v.  Commissioners  of  Hillsboro,  127  N. 
C.  153  (37  S.  E.  Rep.  191).  For  exhaustive  collation  of 
authorities  on  "The  right  to  acquire  title  by  adverse  possession 
to  lands  devoted  to  a  public  use,"  see  note  in  87  Am.  St.  Rep.  * 
775-782. 

Sec  37.  Adverse  possession  as  between  parties  in 
privity.  Possession  by  a  remainderman  does  not  become 
adverse  until  after  the  death  of  the  life  tenant.    Sleight  v.  Roe, 


29  EPITOME  OF  CASES,  §  87, 88 

125  Mich.  585  (85  N.  W.  Rep.  lo) .  A  widow's  possession  of 
husband's  lands  under  her  right  of  quarantine  is  not  adverse  to 
the  heirs.  Johnson  v.  Oldham,  126  Ala.  309  (28  So.  Rep.  487 ; 
85  Am.  St.  Rep,  30).  Particular  possession  of  land  by  a  widow 
in  which  she  had  a  dower  right,  held  not  to  be  adverse  to  her 
husband's  children.  Carpenter  v.  Carpenter,  126  Mich.  217 
(85  N.  W.  Rep.  576).  A  husband  and  wife  holding  adverse 
possession  of  land  do  not  hold  adversely  to  each  other,  but 
evidence  as  to  which  one  of  them  furnished  the  consideration 
by  which  they  acquired  their  claim  to  the  land  and  other  acts 
of  ownership  are  admissible  to  show  in  whose  favor,  the  adverse 
claim  of  title  was  held.  Stiff  v.  Cobb,  126  Ala.  381  (28  So. 
Rep.  402 ;  85  Am.  St.  Rep.  38) . 

Sec.  38.  Vendor  and  vendee.  So  long  as  a  contract  of 
sale  of  lands  is  executory,  the  possession  of  the  vendee  under 
the  contract  is  the  possession  of  the  vendor,  and  he  cannot  set 
up  adverse  occupancy.  Morgan  v.  Mueller,  107  Wis.  241  (83 
N.  W.  Rep.  313).  In  Missouri  it  is  held  that  a  vendee  in 
possession  under  an  executed  contract  holds  adversely  to  his 
vendor ;  and  a  vendee  who  has  paid  the  full  consideration  and 
taken  possession  under  a  parol  contract  with  a  minor  does  not 
hold  under  an  executory  contract  merely  because  the  vendor 
promised  to  execute  a  deed  when  he  became  of  age.  Ogle  v. 
Hignet,  161  Mo.  47  (61  S.  W.  Rep.  596).  One  taking  posses- 
sion of  land  under  a  title  bond  purporting  on  its  face  to  be  the 
obligation  of  several  joint  owners  of  the  land,  but  which  is  not 
signed  by  part  of  such  owners,  as  to  those  not  signing,  occupies 
the  same  relation  as  if  he  were  holding  a  verbal  contract,  and 
he  acquires  title  where  he  holds  possession  of  the  land  for  the 
prescriptive  period,  claiming  it  as  his  own.    Pope  v.  Brassfield, 

Ky.  (61  S.  W.  Rep.  5 ;  22  Ky.  Law  Rep.  1613).  The 
retention  of  the  premises  by  the  vendor,  paying  taxes  upon 
them  and  using  and  enjoying  them  continuously  for  more  than 
21  years,  after  a  demand  by  the  vendee  and  refusal  to  deliver 
possession,  constitutes  such  an  adverse  possession  as  will  pre- 
vent the  vendee  from  recovering  the  premises.  Milnes  v.  Van 
Gilder,  197  Pa.  347  (47  Atl.  Rep.  197;  80  Am.  St.  Rep.  828). 
The  title  to  the  land  included  in  a  platted  but  unopened  street 
remains  in  the  original  owner,  and  his  grantees  of  abutting  lots 
take  an  easement- only  in  the  street,  and  go  into  possession  in 
subservience  to,  and,  in  privity  with,  his  title  so  that  adverse 
possession  cannot  commence  till  the  privity  is  broken  by  some 
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unequivocal  act.    Cole  v.  City  of  Philadelphia,  199  Pa.  St.  464 
(49  Atl.  Rep.  308). 

Sec.  39.  Landlord  and  tenant.  Before  a  tenant  can 
initiate  an  adverse  holding,  and  set  the  statute  of  limitations 
running  in  his  favor,  he  must  either  yield  up  possession,  or  else 
distinctly  repudiate  the  relation  created  by  the  lease,  and  bring 
home  to  the  lessor  knowledge  of  the  fact  that  the  tenancy  has 
been  terminated.  Ross  v.  McManigal,  61  Neb.  90  (84  N.  W. 
Rep.  610).  A  tenant  who  has  openly  disavowed  the  title  of 
the  landlord,  and  notoriously  "held  adversely  to  him  by  clear 
and  positive  claim  on  the  part  of  the  tenant,  with  the  knowledge 
of  the  landlord,  will  be  protected  by  the  statute  of  limitation 
after  the  lapse  of  the  statutory  period.  South's  Heirs  v.  Mar- 
cum,        Ky.        (58  S.  W.  Rep.  527;  22  Ky.  Law  Rep.  641). 

Sec.  40.  Tenants  in  common — ^Adverse  holding  of  part 
of  cemetery  lot.  It  is  presumed  that  the  possession  of  a  co- 
tenant  is  for  the  benefit  of  all  the  joint  owners  and  is  not 
adverse,  and  in  order  to  rebut  this  presumption  it  is  necessary 
to  show  such  possession  and  user  of  the  land  as  amounts  to  an 
ouster  of  his  co-tenants.  Stull  v.  Stull,  197  Pa.  St.  243  (47  Atl. 
Rep.  240).  For  application  of  this  principle  to  a  water  right, 
see  Mattis  v.  Hosmer,  37  Or.  523  (62  Pac.  Rep.  17).  Entering 
into  possession  of  a  portion  of  a  cemetery  lot  which  is  inclosed 
by  a  fence,  by  one  claiming  to  be  the  owner  of  such  portion, 
and  erecting  a  substantial  iron  fence,  so  as  to  divide  the  part  so 
claimed  from  the  remaining  part  of  the  lot,  is,  as  to  that  peculiar 
character  of  property,  an  act  showing  adverse  possession,  of  a 
public  nature,  totally  inreconcilable  with  contenancy,  and 
amounts  to  an  actual  ouster  of  others  claiming  to  be  tenants  in 
common  with  the  possessor.  Roumillot  v.  Gardner,  113  Ga. 
60  (38  S.  E.  Rep.  362;  53  L.  R.  A.  729).  The  court  reviews 
numerous  authorities  on  the  general  principles  of  adverse  pos- 
session and  ouster  between  co-tenants,  and  .concludes  its  opinion 
by  sa>'ing :  "The  facts  relied  on  by  the  defendant  to  show  actual 
ouster  of  the  plaintiffs  are  the  burial  of  his  child,  fencing  off  a 
•  part  to  which  he  claims  title,  and  the  placing  of  a  stone  at  the 
gate  of  the  section,  with  his  family  name  engraved  thereon. 
The  burial  of  his  child  in  the  portion  of  the  lot  claimed  by  him 
would  not  amount  to  an  actual  ouster,  for  the  reason  that  such 
an  act  is  not  at  all  inconsistent  with  co-tenancy  in  a  cemetery 
lot.    The  placing  of  the  stone  at  the  gate  of  the  section,  with  the 
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name  of  the  defendant  thereon,  would  not  amount  to  an  actual 
ouster ;  for  it  appears  that  this  stone  was  placed  at  the  gate  to 
the  section,  and  was  not  placed  in  any  such  peculiar  position  as 
to  indicate  a  claim  of  ownership  to  any  .designated  portion  of 
the  section.  The  case  is,  therefore,  in  narrow  limits.  The  ques- 
tion is  whether,  when  one,  the  tenant  in  common  with  two 
others  in  a  cemetery  lot,  makes  claim  to  a  certain  designated 
part  of  the  lot,  suid  asserts  his  claim  by  erecting  a  substantial 
iron  fence  on  the  dividing  line  between  the  portion  claimed 
and  the  remainder  of  the  lot,  he  does  such  an  act  as  would 
amount  to  an  actual  ouster  of  his  co-tenants.  Ordinarily  the 
erection  of  a  division  fence  separating  two  parts  of  a  lot  will 
not  amount  to  an  actual  ouster.  Especially  is  this  true  as  to 
farm  and  residence  lots.  But  on  account  of  the  peculiar  char- 
acter of  a  cemetery  lot,  we  are  of  opinion  that  the  erection  of  a 
substantial  division  fence  cannot  be  other  than  an  actual  ouster 
of  those  claiming  an  interest  in  the  part  so  fenced  off.  The 
erection  and  maintenance  of  such  a  fence  in  a  cemetery  lot 
cannot  make  any  other  impression  upon  the  passer-by  than  that 
the  lot  is  owned  by  two  persons  or  sets  of  persoas,  and  the 
fence  marks  the  dividing  line.  This  is  what  we  understand  the 
law  to  mean  when  ft  says  that  the  acts  relied  upon  to  constitute 
an  actual  ouster  jnust  be  such  as  to  indicate  unequivocally  an 
intention  to  hold  adversely  against  all  other  claimants.*' 

Sec.  41.  Conveyance  of  land  in  the  adverse  possession 
of  another.  To  avoid  a  deed  on  account  of  the  lands  con- 
veyed being  in  the  possession  of  one  other  than  the  grantor,  the 
possession  must  be  actual,  not  constructive.  Croft  v.  Thornton, 
125  Ala.  391  (28  So.  Rep.  84).  Ky.  Stat.,  §  210,  providing  that 
"all  sales  or  conveyances,  including  those  made  under  execu- 
tions, of  any  lands,  or  the  pretended  right  or  title  to  the  same, 
of  which  any  other  person,  at  the  time  of  such  sale,  contract  or 
conveyance,  has  adverse  possession,  shall  be  null  and  void," 
does  not  apply  to  conveyances  of  private  passways  and  ease- 
ments, Hegan  v.  Pendennis  Club,  Ky.  (64  S.  W.  Rep. 
464;  23  Ky.  Law  Rep.  861)  ;  nor  to  title  acquired  under  judicial 
proceedings  other  than  an  execution  sale.  Kidd  v.  Central 
Trust  &  Safe  Dep.  Co.,  Ky.  (65  S.  W.  Rep.  355 ;  23 
Ky.  Law  Rep.  1402).  A  conveyance  by  one  of  two  tenants  in 
common  to  his  co-tenant  of  an  undivided  interest  in  land  held 
adversely  is  not  champertous.  Speer  v.  Duff,  Ky.  (65 
S.  W.  Rep.  126;  23  Ky.  Law  Rep.  1323).     The  possession 
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required  to  defeat  a  conveyance  under  this  statute  is  such  actual 
adverse  occupancy,  contemporaneous  with  the  deed  sought  to 
be  evaded  by  it,  as  would  have  brought  to  the  notice  of  an 
inquirer  or  intending  purchaser  the  fact  of  the  occupier's  hos- 
tile claim.  Mayes  v.  Kenton,  Ky.  (64  S.  W.  Rep.  728 ; 
23  Ky.  Law  Rep.  1052)  ;  Krauth  v.  Hahn,  Ky.  (65  S. 
W.  Rep.  18;  23  Ky.  Law  Rep.  1261).  For  application  of  the 
statute  to  particular  cases,  see  Higgins  v.  Miller  Ky 

(58  S.  W.  Rep.  580;  22  Ky.  Law  Rep.  702)  ;  Fain  v.  Miles, 
Ky.  (60  S.  W.  Rep.  939;  22  Ky.  Law  Rep.  1584)  ; 

Meek  v.  Catlettsburg  &  P.  Packet  Co.,  Ky.  (60  S.  W. 
Rep.  484;  22  Ky.  Law  Rep.  1318).  Under  2  N.  Y.  Rev.  Stat. 
(9th  Ed.),  p.  1813,  §  147,  a  conveyance  of  land  by  the  owner  to 
a  third  party  is  void  as  against  one  at  the  time  in  possession 
under  an  adverse  title,  and  the  common-law  right  of  entry  given 
to  the  grantee  in  such  a  conveyance  is  dependent  upon  the 
continuance  of  title  in  his  grantor  and  is  extinguished  by  the 
latter's  subsequent  conveyance  of  the  land  to  the  adverse 
claimant.  Dever  v.  Hagerty,  169  N.  Y.  481  (62  N.  E.  Rep. 
586).  S.  Dak.  Comp.  Laws,  §^3303  applies — conveyance  of 
land  in  the  adverse  possession  of  another.  Frum  v.  Weaver,  13 
S.  Dak.  457  (83  N.  W.  Rep.  579). 

Sec.  42.  Miscellaneous  notes.  A  statute  (Ala.  Laws 
1892-93)  requiring  persons  claiming  adverse  possession  of  land 
to  give  notice  to  the  holder  of  the  legal  title  is  constitutional ; 
and  the  notice  must  be  given  as  required  by  the  statute,  although 
the  holder  of  the  legal  title  has  actual  notice  of  the  adverse 
possession.  Scales  v.  Otts,  127  Ala.  582  (29  So.  Rep.  63). 
A  claim  is  no  less  adverse  because  it  is  founded  upon  a  deed, 
although  it  will  be  considered  in  doubtful  cases  with  reference 
to  the  deed.  O'Brien  v.  Goodrich,  177  Mass.  32  (58  N.  E, 
Rep.  151).  Lapse  of  time  does  not  aid  color  of  title,  without 
possession  thereunder ;  without  possession,  it  is  no  better  at  the 
end  of  50  years  than  it  was  when  it  was  made.  Brown  v.  Mor- 
isey,  128  N.  C.  138  (38  S.  E.  Rep.  471). 
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Sec.  43.  Title  of  assignee— Unexpired  lease.  An  assig- 
nee in  insolvency  cannot  question  the  validity  of  a  mortgage 
executed  by  his  assignor  on  the  ground  that  the  mortgage  was 
not  entitled  to  record  because  the  acknowledgment  was  taken 
by  an  agent  of  the  mortgagee,  since  the  mortgage  is  valid 
without  recording  as  to  all  but  subsequent  purchasers  or  mort- 
gagors for  value,  and  the  assigfnee  is  not  such.  Farmers'  Bank 
V.  Purdy,  130  Cal.  455  (62  Pac.  Rep.  738).  An  assignee  for 
the  benefit  of  creditors,  by  accepting  the  trust,  does  not  become 
the  assignee  of  a  lease  belonging  to  his  assignor,  nor  personally 
liable  on  the  covenants  of  the  lessee ;  nor  is  he  bound  to  accept 
the  assignment  of  the  lease,  if  in  his  opinion  it  will  be  unprofit- 
able to  the  creditors  to  do  so,  and  he  is  entitled  to  a  reasonable 
time  to  elect  whether  to  adopt  or  reject  the  lease.  The  assign- 
ment, however,  does  not  terminate  the  lease,  nor  discharge  the 
obligations  of  the  lessee.  The  lessor  is  entitled  to  have  his 
claim  for  rent  allowed  by  the  assignee,  so  that  it  may  partici- 
pate, in  its  proper  order  in  the  trust  fund ;  and  it  is  not  a  valid 
objection  to  such  allowance  or  participation  that  the  rent,  or 
any  part  of  it,  is  not  then  due.  Wilder  v.  McDonald,  63  O.  St. 
383  (59  N.  E.  Rep.  106). 

Sec.  44  Federal  bankruptcy — Conveyance  within  four 
months  of  assignment — Effect  of  discharge.  A  deed  exe- 
cuted more  than  four  months  before  the  filing  of  a  petition  in 
bankruptcy  under  the  Federal  Bankruptcy  Act  of  1898  is  not 
void  as  a  preference,  although  not  recorded  until  within  one 
month  of  the  time  of  the  filing  of  the  petition.  Miller  v. 
Schriver,  197  Pa.  St.  191  (46  Atl.  Rep.  926).  Where  the  rati- 
fication of  the  deed  of  a  corporation  essential  to  its  validity  is 
not  made  until  within  the  four  months,  although  the  deed  be 
executed  previously,  it  comes  under  the  ban  of  the  statute. 
Murray  v.  Beal,  23  Utah,  548  (65  Pac.  Rep.  726).  Sec.  67 
subd.  f,  invalidating  judgments  obtained  against  a  bankrupt 
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within  four  months,  is  held  not  to  invalidate  an  equitable  lien 
arising  out  of  a  creditor's  bill  and  which  dates  from  the  filing 
of  the  bill,  where  it  was  filed  more  than  four  months  before 
the  petition  in  bankruptcy.  Doyle  y.  Heath,  22  R.  I.  213  (47 
Atl.  Rep.  213).  For  further  construction  of  this  statute  in  the 
matter  of  attachments  see  Wallace  v.  Camp,  200  Pa.  St.  220 
(49  Atl.  Rep.  942).  An  attachment  of  real  estate,  made  more 
than  four  months  prior  to  the  time  of  the  filing  of  a  petition  in 
bankruptcy,  by  or  against  the  defendant,  is  not  dissolved  by  the 
filing  of  such  petition  and  the  subsequent  proceedings  in 
bankruptcy.  Stickney  Coal  Co.  v.  Goodwin  95  Me.  246 
(49  Atl.  Rep.  1039;  85  Am.  St.  Rep.  408).  The  right 
of  a  landlord  to  recover  from  a  tenant  unlawfully  withholding 
possession,  "double  rent"  during  the  period  of  unlawful  deten- 
tion, given  by  Ga.  Civ.  Code,  §  4817,  is  not  a  debt  springing  out 
of  the  original  contractual  relation,  nor  is  such  a  demand  prov- 
able in  bankruptcy;  and  therefore  the  right  of  a  landlord  to 
proceed  with  a  dispossessory  warrant,  and,  as  an  incident 
thereto,  to  obtain  a  judgment,  for  double  rent,  is  not  affected 
by  the  tenant's  discharge  in  bankruptcy,  obtained  during  the 
pendency  of  the  dispossessory  proceedings.  Hamilton  v.  Mc- 
Croskey,  112  Ga.  651  (37  S.  E.  Rep.  859). 

Sec.  45.  Miscellaneous  notes — Construction  of  stat- 
utes. The  courts  of  a  state  where  land  is  situated  will  not 
give  eflfect  to  an  assignment  for  the  benefit  of  creditors,  made 
by  a  debtor  living  in  another  state,  so  as  to  defeat  the  claims  of 
resident  creditors  who  have  attached  the  land.  Happy  v. 
Prickett,  24  Wash.  290  (64  Pac.  Rep.  528).  The  fact  that  the 
judgment  creditor's  judgment  is  audited  in  proceedings  under 
a  trust  deed  by  his  debtor,  amounting  to  an  assignment,  and  he 
lias  received  some  payments  thereon,  was  held  not  to  bar  his 
-right  to  enforce  the  lien  of  the  judgment  against  property  after- 
ward acquired  by  the  debtor.  Miller  v.  Byers,  99  Va.  163  (37 
S.  E.  Rep.  782).  Section  59  of  the  California  insolvent  act  of 
1895,  providing  that  certain  mortgages  of  real  estate  shall  be 
deemed  to  have  been  made  at  the  time  the  instrument  is  filed 
for  record,  applies  only  to  the  mortgages  therein  referred  to, 
viz :  mortgages  made  within  a  month  prior  to  insolvency,  with 
the  intention  of  preferring  the  mortgagee  as  a  creditor,  and  thus 
prevent  the  property  from  coming  to  the  assignee  in  insol- 
vency, and  does  not  apply  to  mortgages  not  given  in  contempla- 
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tion  of  insolvency,  nor  as  a  preference  to  the  mortgagee,  who 
had  no  reason  to  believe  the  mortgagor  insolvent.  Farmers' 
Bank  v.  Purdy,  130  Cal.  455  (62  Pac.  Rep.  738).  Pa.  Laws, 
1818,  p.  287,  §  5,  construed  and  applied — recording  assignment. 
Colvin  V.  White,  200  Pa.  St.  2'jj  (49  Atl.  Rep.  765).  For 
particular  transaction  held  to  be  a  voluntary  assignment  for  the 
benefit  of  creditors  and  void  because  not  executed  as  required 
by  the  statute,  see  Kickbusch  v.  Corwith,  108  Wis.  634  (85  N. 
W.Rep.  148). 


BONA  FIDE  PURCHASERS 
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Sec.  46.  As  to  what  constitutes  a  bona  fide  purchaser 
— General  principles  and  particular  cases.  A  purchaser 
with  notice  from  a  bona  fide  purchaser  gets  a  good  title.  Equit- 
able Sureties  Co.  v.  Sheppard,  78  Miss.  217  (28  So.  Rep.  842). 
A  purchaser  of  real  estate  at  an  execution  sale,  who  buys  in 
good  faith  and  without  notice,  is  protected,  as  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  against  prior  equities  and 
unrecorded  deeds.  Dodds  v.  Winslow,  26  Ind.  App.  652  (60 
N.  E.  Rep.  458).  One  without  notice  that  a  deed  had  been  pro- 
cured by  coercion,  who  takes  a  mortgage  on  the  land  conveyed, 
is  protected  by  the  record  of  such  deed  against  ejectment  by 
the  former  owner.  Elder  v.  Hamilton,  195  Pa.  St.  559  (46  Atl. 
Rep.  109).  A  purchaser  takes  subject  to  judgment  liens. 
Gates  V.  Munday,  127  N.  C.  439  (37  S.  E.  Rep.  457).  A  pur- 
chaser who  obtains  noticp  of  an  outstanding  equity  before  he 
has  made  complete  payment  of  his  purchase  price  will  be 
charged  with  the  equity,  at  least  to  the  extent  of  the  unpaid 
purchase  money.  Lain  v.  Morton,  Ky.  (63  S.  W.  Rep, 
286 ;  23  Ky.  Law  Rep.  438) .  One  taking  a  mortgage  to  secure 
a  pre-existing  debt  without  giving  any  additional  consideration 
is  not  a  bona  fide  purchaser.  Smith  v.  Moore,  112  la.  60  (83 
X.  W.  Rep.  813)  ;  Maynard  v.  Davis,  127  Mich.  571  (86  N.  W. 
Rep.  1051)  ;  Marsh  v.  Ramsey,  57  S.  C.  121  (35  S.  E.  Rep. 
433).  In  Alabama  it  is  held  that  a  mortgagee  whose  debt  se- 
cured by  the  mortgage  is  usurious  cannot  be  a  bona  fide  pur- 
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chaser  for  value.  Southern  Home  Bldg.  &  L.  Ass'n.  v.  Riddle, 
129  Ala.  562  (29  So.  Rep.  667).  An  attaching  creditor  of  one 
holding  the  record  title  to  lands  is  not  a  purchaser  so  as  to  take 
free  from  the  equitable  rights  of  the  beneficial  owner.  Bush  v. 
Herring,  113  la.  158  (84  N.  W.  Rep.  1036). 

The  holder  of  a  purchase  money  mortgage  who  volun- 
tarily releases  the  mortgage  and  takes  a  deed  to  the  mortgaged 
premises,  knowing  that  the  mortgagor  has  executed  a  bond  for 
a  deed  to  the  mortgaged  premises,  takes  the  property  subject 
to  the  equity  so  created.  Scott  v.  Lewis,  40  Or.  37  (66  Pac. 
Rep.  299).  One  who,  while  the  purchaser  of  land  at  a  fore- 
closure sale  is  in  possession,  takes  a  deed  from  an  adverse 
claimant,  cannot  claim  title  as  an  innocent  purchaser,  even 
though  his  grantor  conveys  to  him  by  warranty  deed.  Banks  v. 
Allen,  127  Mich.  80  (86  N.  W.  Rep.  383).  A  purchaser  of 
property  on  which  there  is  an  unsatisfied  recorded  mortgage 
which  has  been  assigned  by  an  unrecorded  assignment,  and  the 
existence  of  which  is  recognized  by  recitals  in  subsequent 
recorded  conveyances  of  part  of  the  mortgaged  property,  is  not 
justified  in  relying  upon  the  statement  of  the  original  mortgagee 
that  the  mortgage  had  been  paid.  Flowers  v.  Reilly,  125 
Mich.  562  (84  N.  W.  Rep.  1091).  One  who  purchases 
land  knowing  that  the  public  use  a  strip  across  it  for 
a  road,  and  when  fencing  the  tract  puts  up  gates,  across 
said  strip  through  which  persons  using  said  road  can 
pass,  is  not  a  purchaser  without  notice  of  the  existence 
of  the  road,  even  though  the  gates  are  placed  at  points  where  an 
old  road  entered,  the  two  roads  practically  coinciding.  Ban- 
nister v.  O'Connor,  113  la.  541  (85  N.  W.  Rep.  767).  One 
who  purchases  land  worth  $4000  for  $440,  without  seeing  it  or 
obtaining  an  abstract  of  title,  and  whose  grantor  held  under  a 
quit-claim  deed,  which  stated  that  it  was  given  in  consideration 
of  $1  "and  other  valuable  consideration,"  cannot  claim  to  be  an 
innocent  purchaser  as  against  an  unrecorded  sheriff's  deed  on 
foreclosure  of  a  mortgage  executed  by  the  grantors  in  the  quit- 
claim deed.  Hannan  v.  Seidentopf,  113  la.  658  (86  N.  W. 
Rep.  44).  Where  two  lots  numbered  8  and  9,  lying  side  by  side 
in  an  addition,  have  bv  mistake  been  sold  and  conveved  as  lots 
9  and  10,  and  the  purchasers  of  both  are  living  on  them,  one 
who  takes  a  mortgage  on  lot  8,  erroneously  described  in  the 
mortgage  as  lot  9,  is  not  an  innocent  purchaser  of  No.  9,  and 
cannot  enforce  his  mortgage  thereon,  although  the  records  show 
the  title  to  lot  9  to  be  in  his  mortgagor.  Schafer  v.  Wilson,  113. 
la.  475  (85  N.  W.  Rep.  789). 
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Sec.  47.    Agreements  fixing.    An  agreement  between 
two  adjoining  land  owners  that  a  certain  line  shall  be  the  divid- 
ing line  between  them,  and  possession  under  such  agreement 
by  one  of  them  up  to  such  line  uninterruptedly  and  exclusively 
under  a  claim  of  ownership  for  10  years,  gives  such  party  a 
good  title  up  to  such  dividing  line.    Pittman  v.  Pittman,  124 
Ala.  306  {2y  So.  Rep.  242).     An  agreement  between  two 
parties  Exchanging  lands  fixes  the  boundaries  with  sufficient 
certainty  where  they  own  adjoining  lands  lying  on  both  sides 
of  a  stream  and  it  is  agreed  that  one  shall  own  all  the  land  on 
one  side  of  the  stream,  and  the  other  the  land  on  the  other  side. 
Jermyn  v.  Elliott,  195  Pa.  St.  245  (45  Atl.  Rep.  938).    Where 
owners  of  adjoining  lands  not  accurately  surveyed  make  meas- 
urements and  agree  upon  the  boundary  line  between  them, 
planting  a  hedge  thereon,  they  are  bound  by  the  agreemnt. 
Lemmons  v.  McKinney,  162  Mo.  525   (63  S.  W.  Rep.  92). 
When  the  owners  of  adjoining  land  procure  a  survey  of  the 
line  between  them  to  be  made,  and  agree  upon  the  same  as  the 
dividing  line  between  them,  and  possession  is  taken  and  held 
and  improvements  made  thereon  by  each  of  them  in  accord- 
ance with  such  survey,  and  the  same  has  been  recognized  and 
treated  as  the  true  line,  each  is  estopped  from  asserting  that  the 
line  so  agreed  upon  is  not  the  true  line  between  their  respec- 
tive tracts  of  land.  LaMont  v.  Dickinson,  189  111.  628  (60  N.  E. 
Rq).  40).    The  fact  that  a  fence  erected  on  a  boundary  line 
between  adjoining  owners,  established  by  a  survey  made  in 
pursuance  of  an  agreement  between  them,  departed  at  one  end 
from  the  line  established,  to  accommodate  itself  to  a  creek,  did 
not  show  disregard  of  the  agreed  line,  nor  that  the  fence,  and 
not  the  line,  was  regarded  as  the  boundary.    Barnes  v.  Allison, 
166  Mo.  96  (65  S.  W.  Rep.  781).    A  parol  agreement  acted 
upon  is  sufficient.    Hitchcock  v.  Libby,  70  N.  H.  399  (47  Atl. 
Rep.  269)  ;  Duff  v.  Cornett,        Ky.        (62  S.  W.  Rep.  895 ; 
23  Ky.  Law  Rep.  297)  ;  Campbell  v.  Campbell,  Ky. 

(64  S.  W.  Rep,  458 ;  23  Ky.  Law  Rep.  869) . 
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Sec.  48.  Agreement  fixing — ^Effect  of  subsequently  ig- 
noring the  agreement.  If  adjoining  owners  who  have  de- 
termined an  unknown  boundary  between  them  by  agreement 
afterward  ignore  the  agreed  boundary  line  the  true  line  accord- 
ing to  the  survey  will  be  enforced  in  a  subsequent  action  be- 
tween them.  Brummell  v.  Harris,  162  Mo.  397  (63  S.  W.  Rep. 
497).  The  court  say:  "Where  the  true  dividing  line  between 
adjacent  proprietors  is  unknown,  and  such  owners  agree  upon 
a  fixed  line  as  and  for  the  true  line,  such  agreement  will  be 
binding  upon  the  parties  and  their  privies.  But  it  is  just  as 
essential  that  each  should  take  and  retain  possession  up  to  the 
agreed  line  as  it  is  that  such  line  should  be  established  by 
agreement.  If  either  invades  the  part  allotted  to  the  other,  or 
encroaches  upon  the  other's  possession,  the  fact  that  a  dividing 
line  was  agreed  upon  will  be  no  defense  to  an  action  to  recover 
the  possession  of  the  land  so  encroached  upon.  Likewise,  if 
after  so  agreeing  upon  such  dividing  line  the  parties  ignore  it, 
and  by  long  course  of  conduct  disregard  it,  they  lose  the  right 
to  ask  the  court  to  enforce  a  dividing  line  which  they  them- 
selves have  ignored.  In  such  event  the  court  can  only  enforce 
the  true  dividing  line.  Jenkins  v.  Trager,  C.  C.  40  Fed.  Rep. 
726;  Archer  v.  Helm,  69  Miss.  730  (11  So.  Rep.  3)  ;  Meyers 
V.  Johnson,  15  Ind.  261 ;  Robinson  v.  Com,  5  Ky.  125 ;  Smith 
V.  Stewart,  7  Ky.  Law  Rep.  287 ;  Gwynn  v.  Schwartz,  32  W. 
Va.  487  (9  S.  E.  Rep.  880)  ;  Teass  v.  City  of  St.  Albans,  38  W. 
Va.  I  (17  S.  E.  Rep.  400;  19  L.  R.  A.  802)  ;  Allen  v.  Reed,  51 
Cal.  362 ;  Williams  v.  Montgomery,  16  Hun,  50 ;  Atchison  v. 
Pease,  96  Mo.  566  (10  S.  W.  Rep.  159) ;  Smith  v.  McCorkle, 
105  Mo.  135  (16  S.  W.  Rep.  602) ;  Blair  v.  Sri^iith,  16  Mo.  273 ; 
Major's  Heirs  v.  Rice,  57  Mo.  384 ;  Jacobs  v.  Moseley,  91  Mo. 
457  (4  S.  W.  Rep.  135)  ;  Schad  v.  Sharp,  95  Mo.  573  (8  S.  W. 
Rep.  549)  ;  Turner  v.  Baker,  64  Mo.  218  (28  Am.  Rep.  226)  ; 
Goltermann  v.  Schiermeyer,  125  Mo.  291  (28  S.  W.  Rep.  616)  ; 
Hedges  v.  Pollard,  149  Mo.  216  (50  S.  W.  Rep.  889)  ;  4  Am. 
&  Eng.  Enc.  Law  (2nd  Ed.)  p.  860.  In  other  words,  where  the 
adjoining  owners  agree  upon  a  dividing  line  they  must  conform 
to  that  agreement.  If  they  do  not,  they  cannot  ask  the  court  to 
enforce  it ;  for  the  courts  will  not  enforce  any  agreement  which 
the  parties  themselves  have  expressly  abrogated,  or  which  they 
have  abandoned  or  disregarded  by  their  subsequent  conduct." 

Sec.  49.  Establishing  boundaries  by  acquiescense  or 
adverse  possession.     Owners  of  adjoining  lands  who  have 
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recognized  a  given  line  as  the  boundary  between  their  lands, 
and  held  possession  accordingly  for  the  prescriptive  period, 
cannot  afterward  question  such  boundary.  Grider  v.  Davenport, 
Ky.  (6o  S.  W.  Rep.  866;  22  Ky.  Law  Rep.  1455).  In 
such  a  case  an  agreement  to  make  the  recognized  line  the  true 
boundary  will  be  implied.  Kulas  v.  McHugh,  114  la.  188  (86 
N.  W.  Rep.  288).  The  possession  of  both  adjoining  land 
owners  is  a  permissive  possession,  where  a  division  fence  is 
erected  under  an  agreement  that,  in  case  it  should  be  found,  on 
acttial  survey,  not  to  be  the  true  line,  it  is  to  be  changed  to  the 
true  line,  and  such  possession,  however  long  continued,  will 
not  ripen  into  a  title  by  adverse  possession.  Pugh  v.  Schlindler, 
127  Mich.  191  (86  N.  W.  Rep.  515).  A  boundary  will  not  be 
held  to  be  established  on  the  ground  of  acquiescence  as  against 
a  non-resident  owner  of  an  unoccupied  lot  on  account  of  the 
erection  of  a  fence,  of  the  existence  of  which  he  is  not  shown 
to  have  any  knowledge,  by  the  owner  of  the  adjoining  lot. 
Palmer  v.  Osborne,  115  la.  714  (87  N.  W.  Rep.  712).  Where 
owners  of  adjacent  lands  have  a  resurvey  of  their  dividing  line 
made,  readjust  their  fences,  cultivation,  and  occupancy  of  their 
respective  premises  to  the  line  thus  established,  and  they  and 
their  grantees  acquiesce  in  the  correctness  of  the  lines  as  estab- 
lished by  such  survey  for  more  than  fifteen  years,  such  occu- 
pancy is  sufficient  to  start  and  uphold  the  statute  of  limitations 
to  the  lands  thus  occupied.  Zimmerman  v.  Ginther,  10  Kan. 
App.  331  (63  Pac.  Rep.  657).  The  construction  of  buildings 
by  two  adjoining  lot-owners  with  reference  to  a  line  regarded 
by  them  as  the  boundary  between  their  lots  will  be  held  to  be  a 
claim  on  the  one  hand,  and  an  acquiescence  therein  on  the 
other,  that  such  was  the  boundary  so  that  possession  beyond  the 
true  line  is  adverse.  Klinkner  v.  Schmidt,  114  la.  695  (87  N. 
W.  Rep.  661). 

Sec.  go.  Proceedings^  to  establish  boundaries — 
Evidence — ^Proof  of  general  repute — Statutes  construed. 
Declarations  of  former  owners  in  possession,  whether  dead  or 
alive,  and  of  the  surveyor,  are  admissible  to  show  corners  of  a 
grant.  Montgomery  v.  Lipscomb,  105  Tenn.  144  (58  S.  W. 
Rep.  306).  A  decedent's  declarations  as  to  boundaries  are 
admissible  where  he  is  shown  to  have  had  actual  knowledge  on 
the  subject,  and  there  was  no  inducement  for  him  to  misrepre- 
sent, and  there  is  no  reasonable  probability,  because  of  the 
lapse  of  time,  that  testimony  could  be  obtained  from  persons 
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having  actual  knowledge  thereof.  Turner  Falls  Lumber  Co.  v. 
Burns,  71  Vt.  354  (45  Atl.  Rep.  896).  Unless  the  grantor  be 
dead,  his  declarations  made  to  his  grantee  when  on  the  land, 
several  days  after  his  deed  had  been  delivered  elsewhere  than 
on  the  land,  pointing  out  its  boundaries,  are  incompetent  to 
prove  a  disputed  boundary  in  an  action  between  the  grantee 
and  a  third  person.  O'Connell  v.  Cox,  179  Mass.  250  (60  N. 
E.  Rep.  580) .  In  an  action  to  establish  a  boundary  line  between 
adjoining  mining  claims,  if  the  parties  agree  in  their  pleadings 
and  proof  as  to  the  location  of  a  common  corner,  their  agree- 
ment should  be  regarded  and  the  common  corner  established 
according  to  their  agreement.  Lilly  Mining  Co.  v  Kellogg,  24 
•Utah,  195  (66  Pac.  Rep.  875). 

General  repute  as  to  the  location  of  the  boundaries  of  the 
adjacent  streets  which  have  been  laid  out  for  60  years,  is  ad- 
missible in  a  controversy  between  the  owners  of  two  adjoining 
lots  as  to  the  correct  division  line  between  them,  when  one  of 
such  lots  borders  on  a  street.  Klinckner  v.  Schmidt,  114  la.  695 
(87  N.  W.  Rep.  661).  On  the  subject  of  proof  of  boundary 
lines  by  reputation,  the  supreme  court  of  Iowa,  in  the  case  of 
Mclninch  v.  Hulse,  113  la.  58  (85  N.  W.  Rep.  914),  say: 
**Many  American  cases  allow  reputation  to  be  proven,  even 
with  reference  to  private  boundaries,  going  further  in  this 
respect  than  the  English  cases ;  but  all  agree  that  when  a  private 
boundary  line  is  conceded  to  coincide  with  the  line  recognized 
"by  the  public,  as  for  instance  in  the  case  of  a  highway,  reputa- 
tion is  admissible.  A  few  cases  onlv  need  be  cited.  See  Clem- 
€nt  V.  Packer,  125  U.  S.  309,  321  (8  Sup.  Ct.  Rep.  907;  31  L. 
Ed.  721)  ;  Nys  v.  Biemert,  44  Wis.  104;  Mullaney  v.  Duffy, 
145  111.  559  (33  N.  E.  Rep.  750)  ;  Ralston  v.  Miller,  3  Rand.  44 
(15  Am.  Dec.  704)  ;  Tate  v.  Southard,  8  N.  C.  45  ;  2  Jones,  Ev. 

§  308.'^ 

Iowa  Code,  §  4237 — proceedings  to  establish — appeal 
Oster  V.  Devereaux,  115  la.  724  (87  N.  W.  Rep.  512).  Kan. 
Laws  189 1,  ch.  89,  construed  and  applied — ^proceedings  by 
county  surveyor  to  establish  boundary  lines.  Swarz  v.  Ramala, 
63  Kan.  633  (66  Pac.  Rep.  649).  N.  C.  Code,  §  1929;  Laws 
1893 ;  ch.  22 ;  construed  and  applied — processioning  proceed- 
ings. Vandyke  v.  Farris,  126  N.  C.  744  (36  S.  E.  Rep.  171). 
For  cases  determining  particular  questions  as  to  the  admissi- 
bility of  evidence  in  settling  a  disputed  boundary,  see  O'Banion 
V.  Goodrich,  Ky.  (62  S.  W.  Rep.  1015 ;  23  Ky.  Law 
Kep.  313) ;  Coanor  v.  Johnson,  59  S.  C.  115  (37  S.  E.  Rep. 
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240).  Particular  evidence  held  insufficient  to  establish  one's 
claim  of  boundar\'.  Clay  v.  Sloan,  104  Tenn.  401  (58  S.  W. 
Rep.  229)  ;  Williams  v.  Shoemaker,  127  N.  C.  182  (37  S.  E. 
Rep.  203). 

Sec.  51.  Locating  lost  comers.  The  primary  object 
of  all  investigations  of  boundaries  is  to  ascertain  the  original 
comers  as  established  by  the  government  survey,  and,  when 
those  comers  and  monuments  can  be  found  and  identified  as 
the  original  government  comers,  they  must  govern ;  but,  when 
these  original  government  mounds  have  been  obliterated  or  lost, 
it  becomes  necessary  to  establish  the  comers  by  the  best  evi- 
dence attainable.  In  the  absence  of  the  mounds  themselves,  the 
field  notes,  giving  the  courses  and  distances  of  the  original 
survey,  may  be  used  for  the  purpose  of  locating  the  lost  comers. 
White  V.  Amrhien,  14  S.  Dak.  270  (85  N.  W.  Rep.  191). 

Sec.  52.  Highways  as  boundaries.  A  deed  to  a  lot, 
which  describes  it  as  extending  to  a  gangway,  conveys  title  to 
the  center  of  the  way.  Baker  v.  Barry,  22  R.  I.  471  (48  Atl. 
Rep.  795).  The  legal  line  of  a  street  must  be  determined  by 
the  record  laying  out  the  street,  and  not  by  the  line  of  the 
street  as  actually  used.  Walsh  v.  Hopkins,  22  R.  I.  418  (48  Atl. 
Rep.  390),  A  deed  describing  land  abutting  on  a  public  high- 
way as  being  bounded  by  the  side  of  the  road  does  not  convey 
the  grantor's  fee  in  the  half  of  the  road  next  to  his  land.  Deer- 
ing  v.  Reilly,  167  N.  Y.  184  (60  N.  E.  Rep.  447).  The  pre- 
sumption that  a  conveyance  of  land  bounded  on  a  street  carries 
the  fee  to  the  middle  of  the  street  does  not  apply  to  a  convey- 
ance by  a  city  of  lands  abutting  on  a  street  platted  on  a  map  of 
common  lands  title  to  which  is  vested  in  the  city.  Graham  v. 
Stern,  168  N.  Y.  517  (61  N.  E.  Rep.  891 ;  85  Am.  St.  Rep. 
694). 

Sec.  53. — Streams  and  waters  as  boundaries — Mean- 
dered lines.  A  street  bounded  on  one  side  by  a  river  ex- 
tends to  the  middle  of  the  river.  Davenport  &  R.  I.  Bridge  Ry. 
&  Terminal  Co.  v.  Johnson,  188  111.  472  (59  N.  E.  Rep. 
497).  The  title  of  a  grantee,  the  calls  of  whose  deed  are  to 
points  on  the  margin  or  Jjanks  of  the  swamp  and  thence  with  the 
s^'amp,  extends  only  to  the  banks  of  the  swamp ;  the  rule  that 
a  call  in  a  deed  for  the  banks  of  a  stream  takes  title  to  the 
middle  of  the  stream  does  not  apply  in  such  cases.  Rowe  v. 
Cape  Fear  Lumber  Co.,  128  N.  C.  301  (38  S.  E.  Rep.  896). 


§   53,  54  BOUNDARIES.  42 

A  deed  to  lanc^  adjoining  a  bay  on  the  east  which,  after  de- 
scribing the  east  boundary,  continues  "thence  west  to  D.  Bay, 
thence  northerly,  following  the  meandering  of  said  bay,"  where 
the  other  boundaries  included  all  of  the  tract  owned  by  the 
grantor,  conveys  the  land  lying  between  high  and  low  water 
mark  in  front  of  the  tract  conveyed.  Maynard  v.  Bank  of 
Seattle,  24  Wash.  455  (64  Pac.  Rep.  754).  "Low  water  mark'' 
does  not  mean  the  lowest  stage  of  the  water  in  seasons  of  great 
drouth.  It  is  to  be  determined  from  the  height  of  the  water  at 
ordinary  stages  of  low  water.    Kentucky  Lumber  Co.  v.  King, 

Ky.  (65  S.  W.  Rep.  156;  23  Ky.  Law  Rep.  1422). 
Citing,  Stover  v.  Jack  60  Pa.  339  ( 100  Am.  Dec.  566)  ;  McBur- 
ney  v.  Young,  67  Vt.  574  (32  Atl.  Rep.  492 ;  29  L.  R.  A.  539)  • 

Meandered  lines  along  the  shore  of  a  navigable  river  rep- 
resent the  border  line  of  the  stream,  and  show  that  the  water 
course,  and  not  the  meander  line  as  actually  run  on  the  land,  is 
the  boundary.  Peuker  v.Canter,  62  Kan.  363  (63  Pac.  Rep. 
617).  Meander  lines  established  by  a  government  survey  of 
swampy  lands  on  one  of  the  great  lakes  mark  the  boundary  of 
a  private  owner  claiming  under  a  grant  from  the  government 
and  conclusively  gives  him  domain  over  the  land  up  to  such 
lines.  Brown  v.  Parker,  127  Mich.  390  (86  N.  W.  Rep.  989). 
When  a  meander  line  is  fixed  as  a  boundary,  and  is  not  used 
simply  to  define  the  courses,  -distance  and  sinuosities  of  the 
stream,  it  is  held  conrolling,  and  nothing  will  accrete  thereto. 
Dashiel  v.  Harshman,  113  la.  283  (85  N.  W.  Rep.  85).  The 
general  rule  that  where  the  meanders  of  a  stream  are  designated 
as  a  line,  the  line  extends  to  the  thread  of  the  stream,  does  not 
apply  where  the  bed  of  the  stream  has  been  previously  con- 
veyed by  the  grantor  by  a  deed  of  record  to  another.  Penrod  v. 
Bruce,  Ky.        (61  S.  W.  Rep.  i;  22  S.  W.  Rep.  1697). 

Sec.  54.  Monuments,  courses  and  distances.  Monu- 
ments control  courses  and  distances.  Albert  v.  City  of  Salem, 
39  Or.  446  (65  Pac.  Rep.  1068)  ;  Asher  Lumber  Co.  v.  Duff, 

Ky.  (59  S.  W.  Rep.  489 ;  22  Ky.  Law  Rep.  956).  The 
margin  of  a  lake,  the  location  of  which  is  shown  to  vary,  is  not 
such  a  natural  monument  as  will  control  courses  and  distances. 
Smith  V.  Hutchinson,  104  Tenn.  394  (58  S.  W.  Rep.  226).  A 
stake  is  not  recognized  as  a  monument  of  title  and  boundary  in 
the  calls  of  a  deed  because  of  the  ease  with  which  it  may  be 
removed.  Clark  v.  Moore,  126  N.  C.  i  (35  S.  E.  Rep.  125). 
Where  a  description  starts  from  a  known  point  and  runs  by 
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courses  and  distances  to  natural  objects,  they  will  control  if 
they  can  be  located,  and  parol  evidence  is  admissible  to  aid  in 
their  location ;  but  if  they  cannot  be  located  the  courses  and  dis- 
tances will  be  followed.  Echerd  v.  Johnson,  126  N.  C  409  (35 
S.  E.  Rep.  1036) .  Where  the  boundary  line  of  a  lot  bordering 
on  a  street  marked  on  a  plat  is  in  issue,  and  the  plat  itself  is  im- 
perfect and  contradictory,  in  the  absence  of  natural  boundaries 
or  monuments,  and  of  monuments  or  stakes  set  in  the  course  of 
the  original  survey,  the  lines  of  ancient  fences  and  long-con- 
tinued occupation  of  adjacent  lots  and  blocks  in  the  same  plat,  if 
evidently  intended  to  mark  the  true  lines  of  such  lots  and  blocks, 
have  greater  probative  force  than  mere  courses  and  distances. 
Villege  of  Galesvile  v.  Parker,  107  Wis.  363  (83  N.  W.  Rep. 
646). 
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Sec.  55.    Rights  of  one  having  an  undivided  interest  in 
a  cemetery  lot — Cemetery  as  a  nuisance — Municipal  control. 

One  inheriting  an  undivided  interest  in  a  cemetery  lot  has  a 
right  of  sepulture  which  may  be  enforced  by  persons  upon 
whom  the  law  casts  the  duty  of  his  burial ;  and  they  may  have 
an  action  for  any  wrongful  interference  with  the  exercise  of 
such  right.  Wright  v.  Hollywood  Cemetery  Corp.,  112  Ga. 
884  f38  S.  E.  Rep.  94;  52  L.  R.  A.  621).  The  maintenance  of 
a  cemetery  which  is  located  outside  of  a  town,  in  a  sparsely 
populated  district,  there  being  no  other  suitable  place  for  it, 
except  at  a  distance  of  several  miles  from  town,  there  being 
but  few  bodies  buried  there,  and  it  appearing  that  it  will  be 
many  years  before  it  will  be  occupied  by  many  bodies,  will  not 
be  enjoined  on  the  ground  of  contamination  of  adjacent  wells, 
when  no  actual  contamination  is  proved,  and  there  is  ample 
remedy  by  an  action  at  law  for  damages.  Wahl  v.  Cemetery 
Ass'n.,  197  Pa.  St.  197  (46  Atl.  Rep.  913).  For  exhaustive  col- 
lation of  authorities  on  "Power  of  municipalities  to  regulate, 
prohibit  or  discontinue  cemeteries,"  see  note  in  87  Am.  St.  Rep. 
678-684. 
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Sec.  56.  Writing  sufficient  to  confer  license  to  bury  in 
cemetery  lot — Nature  of  licence — Revocability.  The  writ- 
ing of  the  name  of  a  person  to  whom  a  lot  in  a  town  cemetery 
has  been  assigned,  in  the  space  designated  as  such  lot  on  a , 
plan  of  the  cemetery,  is  sufficient  evidence  of  license,  when  such 
method  of  perpetuating  title  has  been  adopted  by  the  town,  or 
by  its  selectmen,  to  whom  the  town  has  committed  the  assign- 
ment of  lots ;  and  where  a  license  is  thus  acquired  by  a  resident 
of  the  town,  his  removal  from  the  town  does  not  operate  as  a 
revocation  of  the  license  or  an  abandonment  of  the  lot ;  nor  can 
such  a  license  be  revoked  so  long  as  the  cemetery  is  used  as  a 
place  of  sepulture.  Gowen  v.  Bessey,  94  Me.  114  (46  Atl.  Rep. 
792).  The  court  say:  "The  holder  of  a  lot  in  a  cemetery  be- 
longing to  a  municipality  or  religious  society  for  burial  pur- 
poses,' whether  his  evidence  of  title  be  by  deed  or  certificate  or 
other  means,  does  not  acquire  an  absolute  title  to  the  land,  but 
has  the  right  or  license,  exclusive  of  any  and  every  other  person, 
to  bury  the  dead  upon  the  subdivided  plot  assigned  to  him,  and 
a  license  once  acquired  cannot  be  revoked  so  long  as  the  ground 
continues  to  be  used  as  a  place  of  sepulture.  I  Kerr,  Real  Prop. 
§  44;  Kincaid's  Appeal,  66  Pa.  St.  411  (5  Am.  Rep.  377); 
Windt  V.  Reformed  Church,  4  Sandf.  Ch.  471 ;  Sohier  v.  Trin- 
ity Church,  109  Mass.  i — 22;  Price  v.  Methodist  Church,  4 
Ohio,  515-539;  Craig  v.  Presbyterian  Church,  88  Pa.  St.  42- 
51  (32  Am.  Rep.  417)  ;  Smith  v.  Thompson,  55  Md.  5  (5  Ani. 
Rep.  409)  ;  Beatty  v.  Kurtz,  2  Pet.  566  (7  L.  Ed.  521)." 

Sec.  57. — Right  and  duty  of  husband  as  to  burial  of  wife 
— Removal  of  body  from  burial  lot  of  another.  In  the  case 
of  Pulsifer  v.  Douglass,  94  Me.  556  (48  Atl.  Rep.  118;  53  L. 
R.  A.  238),  the  supreme  court  of  Maine  say :  "It  is  not  only  the 
duty  of  a  husband  to  provide  a  suitable  place  for  the  burial 
of  the  body  of  his  deceased  wife,  but  he  unquestionably  has 
the  paramount  right  to  determine  upon  the  place  of  her  burial. 
Durell  V.  Hayward,  9  Gray,  248  (69  Am.  Dec.  284).  But  when 
that  duty  has  been  performed,  and  the  body  has  been  buried  in 
the  lot  of  another  with  the  consent  both  of  the  husband  and  of 
the  owner  of  the  lot, 'the  husband  does  not  have  the  right, 
without  the  consent  of  the  lot  owner,  to  enter  thereon  and 
remove  the  body.  A  dead  body,  after  burial,  becomes  a  part  of 
the  ground  to  which  it  has  been  committed ;  and  an  action  of 
trespass  may  be  maintained  by  the  owner  of  the  lot,  in  posses- 
sion, against  one  who  disturbs  the  grave  and  removes  the  body. 
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so  long,  at  least,  as  the  cemetery  continues  to  be  used  as  a  place 
of  burial.  Meagher  v.  Driscoll,  99  Mass.  281  (96  Am.  Dec. 
759)  ;  Weld  V.  Walker,  130  Mass.  422  (39  Am.  Rep.  465) ; 
Improvement  Co.  v.  Jenkins,  ill  Ala.  135  (18  So.  Rep.  565; 
56  Am.  St.  Rep.  26).  But  under  some  circumstances  a  court  of 
equity,  which  in  this  country,  where  there  are  no  ecclesiastical 
courts,  has  jurisdiction  of  controversies  relative  to  the  place 
of  burial  of  a  dead  body,  may  permit  a  husband  to  remove  the 
body  of  his  deceased  wife  from  the  lot  of  land  of  another,  as 
where  the  burial  was  not  with  the  intention  or  understanding 
that  it  should  be  her  final  resting  place.  Weld  v.  Walker,  139 
Mass.  422  (39  Am.  Rep.  465).  See,  also,  a  discussion  of  the 
law  upon  this  subject  in  Pierce  v.  Proprietors  of  Swan  Point 
Cemetery,  10  R.  I.  227  (14  Am.  Rep.  667)." 
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Sec.  58.  Definition  of  public  charity.  The  supreme 
court  of  Kansas,  in  discussing  what  constitutes  a  public  charity, 
in  the  case  of  Troutman  v.  De  Boissiere  Odd  Fellows'  Orphans* 
Home  &  Industrial  School  Ass'n.  Kan.  (64  Pac.  Rep. 
33),  say:  "Many  definitions  or  attempted  definitions  of  a  legal 
devise  or  grant  to  a  public  charity  may  be  found  in  the  books. 
Mr.  Binney,  in  his  argument  before  the  supreme  court  of  the 
United  States  in  the  Girard  Will  Case,  2.  How.  127  (11  L.  Ed. 
205),  defined  a  charitable  gift  to  be :  Whatever  is  given  for  the 
love  of  God,  or  for  the  love  of  your  neighbor,  in  the  catholic 
and  universal  sense, — given  from  these  motives,  and  to  these 
ends,  free  from  the  stain  or  taint  of  every  consideration  that  is 
personal,  private  or  selfish.  The  love  of  God  is  the  base  of  all 
that  is  bestowed  for  His  honor.  The  building  of  His  church, 
the  support  of  His  neighbor,  is  the  principle  that  prompts  and 
consecrates  all  the  rest.'  In  Webster  v.  Wiggin,  19  R.  I.  73 
(31  Atl.  Rep.  824;  28  L.  R.  A.  510),  the  supreme  court  of 
Rhode  Island,  defines  a  charity  as  follows :  'A  charitable  trust, 
in  a  legal  sense,  is  one  which  originates  from  a  gift,  and  which 
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limits  its  property  to  any  public  use  to  which  it  is  lawful  to 
devote  property  forever.'  Mr.  Justice  Swayne,  in  the  opinion 
of  Ould  V.  Washington  Hospital,  95  U.  S.  311  (24  L.  Ed.  451), 
said:  'A  charitable  use,  where  neither  law  nor  public  policy 
forbids,  may  be  applied  to  almost  anything  that  tends  to  pro- 
mote the  well-doing  and  well-being  of  social  man.'  Justice 
Paxson,  in  Insurance  Patrol  v.  Boyd,  120  Pa.  St.  624  (15  Atl. 
Rep.  553  ;  i  L.  R.  A.  417 ;  6  Am.  St.  Rep.  745),  says :  The  true 
test  of  a  legal  public  charity  is  the  character  of  the  object 
sought  to  be  attained  and  the  purpose  to  which  the  gift  is  to  be 
applied,  not  the  motive  of  the  donors  of  the  funds.'  Judge  San- 
born, in  Railway  Co.  v.  Artist,  9  C.  C.  A.  18  (60  Fed.  Rep. 
368;  23  L.  R.  A.  583),  lays  down  the  test  of  a  public  charity 
as  follows :  The  test  which  determines  whether  such  an  enter- 
prise is  charitable  or  otherwise  is  its  purpose.  If  its  purpose  is 
to. make  profit,  it  is  not  a  charitable  enterprise.  If  it  is  to  heal 
the  sick  and  relieve  the  suffering,  without  hope  or  purpose  of 
getting  gain  from  its  operation,  it  is  charitable.*  In  the  case 
of  Bullard  v.  Chandler,  149  Mass.  532  (21  N.  E.  Rep.  951; 
5  L.  R.  A.  104),  Mr.  Justice  Devens,  speaking  for  the  supreme 
court  of  Massachusetts,  says :  *A  gift  is  charitable  where  a  fund 
is  to  be  permanently  maintained,  and  its  income  devoted  to  the 
•  relief  of  the  poor  and  unfortunate,  although  its  distribution  is 
private  and  to  private  persons.'  The  definition,  however,  most 
complete  in  itself,  to  which  nothing  can  be  added,  and  which  in 
all  jurisdictions  has  stood  the  test  of  time,  is  that  of  Mr.  Justice 
Gray,  in  Jackson  v.  Phillips,  14  Allen,  556:  *A  charity,  in  the 
legal  sense,  may  be  more  fully  defined  as  a  gift,  to  be  applied 
consistently  with  existing  laws,  for  the  benefit  of  an  indefinite 
number  of  persons,  either  by  bringing  their  minds  or  hearts 
under  the  influence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint,  by  assisting  them 
to  establish  themselves  in  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  lessening  the  burden  of 
government.  It  is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described  as  to  show  that 
it  is  charitable  in  its  nature.'  " 

Sec.  59.  Conveyances  for — Validity — Definiteness  re- 
quired. A  bequest  in  trust  for  the  saying  of  masses  for  the 
testator  and  other  designated  persons  may  be  upheld  as  a  "char- 
itable use."  Webster  v.  Sughrow,  69  N.  H.  380  (45  Atl.  Rep. 
139;  48  L.  R,  A.  100).    A  devise  of  the  residue  of  one's  estate 
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to  "be  divided  among  the  poor  colored  people  of  the  city  of 
Lynn"  is  a  good  charity,  which  a  court  of  equity  will  not  allow 
to  fail  for  the  want  of  a  trustee  or  a  scheme  for  its  administra- 
tion.   Attorney  General  v.  Goodell,  i8o  Mass.  538  (62  N.  E. 
Rep.  962).    An  absolute  conveyance  of  property  to  trustees 
**in  trust  to  provide  a  home  upon  said  premises  for  the  orphan 
children  of  deceased  Odd  Fellows  of  the  state  of  Kansas,"  cre- 
ates a  legal  public  trust  of  charity.    Troutman  v.  De  Boissiere 
Odd  Fellows'  Orphans'  Home  &  Industrial  School  Ass'n. 
Kan.         (64  Pac.  Rep.  33).  A  valid  charitable  trust  is  created 
by  a  devise  of  the  residue  of  a  testator's  estate  to  his  executors 
and  trustees  "to  expend,  in  their  discretion,  in  such  sums,  at 
such  times,  and  in  such  manner  as  may  seem  to  them  advisable, 
the  income  of  my  said  estate,    *    *     *    for  the  benefit  of  the 
poor  and  destitute  in  New  Hampshire,  and  for  charitable  and 
educational  purposes  therein ;"  and  such  a  devise  does  not  give 
the  trustees  power  to  expend  the  income  or  not,  as  they  might 
choose,  but  their  discretion  extends  only  to  the  details  of  exe- 
cuting the  trust.    Haynes  v.  Carr,  70  N.  H.  463  (49  Atl.  Rep. 
638).    See  opinion  for  exhaustive  collation  of  authorities.    In 
a  devise  where  a  certain  and  ascertainable  trustee  or  trustees 
are  appointed,  with  full  power  to  select  the  beneficiaries  or  des- 
ignate the  objects  of  the  charity,  and  devise  a  plan  for  the  appli- 
cation of  the  funds  bestowed,  the  court  will,  through  the  trus- 
tee, execute  the  charity.     In  re  Creighton's  Estate,  60  Neb. 
796  (84  N.  W.  Rep.  273 ;  83  Am.  St.  Rep.  553).    Collating  and 
reviewing  numerous  authorities.  A  bequest  of  a  testator's  estate 
to  his  executor  as  trustee  to  be  used  by  him  for  the  erection  of 
a  church  in  a  certain  described  territory  for  the  benefit  of  either 
of  four  religious  denominations  named  in  the  will  is  valid,  the 
trustee  being  invested  with  power  to  determine  the  particular 
place  for  the  location  of  the  church,  and  for  what  denomination 
it  shall  be  erected,  within  the  terms  of  the  will.     Trafton  v. 
Black;  187  111.  36  (58  N.  E.  Rep.  292).    Where  a  bequest  of 
funds  for  the  erection  of  a  church  and  school  building  specifies 
the  size  and  character  of  the  building,  the  fact  that  the  funds 
available  under  the  devise  are  insufficient  for  the  erection  of 
such  a  building  will  not  render  the  bequest  inoperative,  where 
the  funds  are  sufficient  to  erect  a  smaller  building  out  of  dif- 
ferent material  sufficient  to  the  intended  needs.    Paine  v.  For- 
ney, 128  N.  C.  237  (38  S.  E.  Rep.  885).    A  deed  of  property  to 
individuals  composing  a  voluntary  association  of  a  charitable 
nature  containing  a  stipulation  that  the  property  or  proceeds 
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thereof  should  be  transferred  to  the  proper  officers  of  such  asso- 
ciation upon  its  becoming  incorporated,  is  valid.  Kahle  v. 
Evangelical  Lutheran  Joint  Synod,  8i  Minn.  7  (83  N.  W. 
Rep.  460). 

A  bequest  in  a  will  for  the  erection  of  a  memorial  window 
to  another  in  a  church,  left  in  trust  to  trustees  who  are  them- 
selves to  fix  the  amount  to  be  so  expended, — ^the  will  naming  no 
amount  to  be  thus  disbursed, — is  not  a  valid  testamentary  dis- 
position ;  nor  is  a  bequest  of  the  residue  of  the  testator's  estate 
to  trustees,  in  trust  for  such  charitable  uses  and  purposes  in 
Ireland  as  they  in  their  discretion  might  think  proper  to  apply 
it  to.  Succession  of  McCloskey,  52  La.  Ann.  1122  (27  So. 
Rep.  705).  A  bequest  of  property  to  an  incorporated  Masonic 
lodge,  and  its  successors  forever,  in  trust,  the  income  to  be  ap- 
plied annually  "for  the  relief  of  needy  members  of  such  lodge, 
or  preferably  for  the  general  purposes  of  the  lodge,  including 
now  and  then,  if  desired,  an  appropriation  for  proper  forms  of 
entertainment  for  the  members,"  was  held  void  as  a  charitable 
bequest ;  the  second  object  of  the  charity  for  which  the  testa- 
tor expressed  a  preference  not  being  charitable.  Mason  v. 
Perry,  22  R.  I.  475  (48  Atl.  Rep.  671).  See  opinion  for  ex- 
haustive review  of  authorities  on  Masonic  Lodges  as  charitable 
institutions. 

Sec.  60.  Statutory  limitations  on  charitable  bequests. 
Cal.  Civ.  Code,  §  13 13,  rendering  void  a  devise  for  a  charitable 
purpose  unless  the  will  be  executed  at  least  30  days  before  the 
death  of  the  testator,  has  no  application  to  a  devise  of  property 
in  another  state.  Pritchett  v.  Edwards,  26  Wash.  32  (66  Pac. 
Rep.  148).  A  devise  directing  the  sale  of  real  estate  and  the 
appropriation  of  the  proceeds  to  the  building  of  a  church  for  a 
religious  denomination  is  a  bequest  to  a  religious  institution, 
within  the  meaning  of  Ga.  Civ.  Code,  §  3277,  declarng  such 
bequests  void  in  certain  instances.  Kelley  v.  Welbom,  1 10  Ga. 
540  (35  S.  E.  Rep.  636). 

Sec.  61.  Power  of  courts — Doctrine  of  cy  pres.  Char- 
itable trusts  are  enforced  and  administered  in  this  country  by 
courts  of  equity  through  their  inherent  original  jurisdiction  of 
all  trusts,  independent  of  statute,  43  Eliz.  Haynes  v.  Carr,  70 
N.  H.  463  (49  Atl.  Rep.  638)  ;  Pritchett  v.  Edwards,  26  Wash. 
32  (66  Pac.  Rep.  148)  ;  In  re  Creighton's  Estate,  60  Neb.  796 
(84  N.  W.  Rep.  273;  83  Am.  St.  Rep.  553).    Where  the  title 
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to  property  vests  in  trustees  for  a  legal  charitable  use,  and  the 
particular  plan  or  scheme  of  executing  the  trust,  as  indicated 
by  the  donor  fn  the  instrument  creating  the  charity,  becomes 
impracticable,  or  even  impossible  of  performance,  the  trust 
property  does  not  revert  to  the  heir  of  the  donor,  in  the  absence 
of  an  express  provision  to  that  effect  in  the  creation  of  the 
trust ;  but,  so  long  as  the  beneficiaries  of  the  trust  may  be  ascer- 
tainable, a  court  of  equity  will  compel  the  execution  of  the 
trust  along  lines  as  nearly  consonant  as  possible  with  the  gen- 
eral plan  of  the  donor.  Troutman  v.  De  Boissiere  Odd  Fel- 
lows' Orphans'  Home  &  Industrial  School  Ass'n  Kan. 
(64  Pac.  Rep.  33).  To  the  same  effect  is  the  case  of  Ford  v» 
Thomas,  in  Ga.  493  (36  S.  E.  Rep.  841).  A  condition  in  a 
will  that  the  trustees  of  a  charitable  trust  shall  not  alienate  the 
land  devised  will  not  prevent  a  court  of  chancery  from  per~ 
mitting  the  sale  of  the  land  and  the  application  of  the  proceeds 
to  the  purposes  of  the  trust,  in  case  of  necessity  arising  front 
unforseen  circumstances.  Rolfe  &  Rumford  Asylum  v.  Le- 
febre,  69  N.  H.  238  (45  Atl.  Rep.  1087).  The  principle  of  this 
case  is  supported  by  Amory  v.  Attorney  General,  179  Mass« 
89  (60  N.  E.  Rep.  391).  A  legacy  to  the  "Sisters  of  St.  Jo- 
seph's Church"  is  void  where  there  is  no  incorporated  society 
of  that  name,  and  it  not  being  given  for  any  designated  charity^ 
it  can  not  be  directed  by  the  court  to  an  incorporated  society 
with  a  name  somewhat  similar  connected  with  the  church^ 
Kerrigan  v.  Conelly,        N.  J.         (46  Atl.  Rep.  227). 

Sec.  62.  Church  property — ^Title  to  and  control  of — 
Change  of  creed  or  church  government.  A  deed  donating^ 
property  to  a  religious  society  in  a  certain  town  executed  to  its 
trustees  to  be  held  in  trust  for  "The  Christian  Church,"  the 
corporate  name  of  the  church  being  in  fact  "The  Church  of 
Christ,"  vests  the  equitable  title  in  such  corporation  as  against 
a  society  subsequently  formed  and  incorporated  as  "The 
Christian  Church."  Church  of  Christ  v.  Christian  Church,  195 
111.  144  (61  N.  E.  Rep.  1 1 19).  As  between  two  opposing  fac- 
tions of  a  religious  association,  land  acquired  by  the  associa- 
tion before  any  schism  arose  will  remain  the  property  of  that 
faction  which  abides  by  the  doctrine,  principles,  and  rules  of 
the  church  government  which  the  united  body  professed  when 
the  land  was  acquired.  True  Reformed  Dutch  Church  v.  Iser- 
man,  64  N.  J.  L.  506  (45  Atl.  Rep.  771 ) .  A  deed  of  church 
property  to  certain  persons  as  trustees  for  the  use  and  benefit 
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of  the  "Greek  Catholic  Church  of  W,"  gives  title  to  the  church 
body  that  is  then  worshipping  there,  and  where  it  is  then  being 
conducted  as  a  church  of  the  "United  Greek  Catholic  Church/* 
the  property  can  not  afterwards  be  surrendered  by  a  part  of  its 
members  to  the  "Orthodox  Greek  Catholic  Russian  Church." 
Greek  Catholic  Church  v.  Orthodox  Greek  Church,  195  Pa. 
St.  425  (46  Atl.  Rep.  72).  Under  a  clause  in  a  deed  conveying 
land  to  a  church,  reciting  that  it  was  executed  "For  and  in  con- 
sideration of  the  love  of  the  gospel  and  other  causes,  convey 
unto  the  elders  of  Zion's  Church  and  their  successors  in  office 
forever,  for  the  only  use  as  a  church,  and  controlled  by  the 
Evangelical  Lutheran  Church  of  the  Holston  Synod,"  it  is 
held  that  the  church  loses  the  right  to  claim  and  manage  the 
property  upon  its  voluntarily  attaching  itself  to  a  different 
synod,  it  appearing  that  each  of  the  several  synods  of  that  de- 
nomination renders  its  own  decisions  on  doctrinal  questions. 
Rodgers  v.  Burnett,  108  Tenn.  173  (65  S.  W.  Rep.  408).  The 
court  say :  "In  McBride  v.  Porter,  17  la.  203,  it  was  held  that 
where  property  is  procured  not  only  for  a  particular  congrega- 
tion, but  it  is  also  stated  that  it  is  subject  to  certain  particular 
and  general  synods,  the  majority  of  the  congregation  withdraw- 
ing from,  or  refusing  to  recognize  the  authority  of,  the  synod, 
cannot  retain  control  of  the  property.  So  it  has  been  held  that 
if  a  particular  congregation  is  by  the  terms  of  its  charter  in  full 
connection  with  a  synodical  body,  and  not  independent  of  it, 
and  a  portion  of  the  congregation  should  secede  from  the  syn- 
od, it  will  forfeit  its  right  to  the  church  property.  Harmon  v. 
Dreher,  Spear,  Eq.  87.  The  majority  of  the  members  of  a 
Baptist  church,  although  it  is  independent  in  government,  have 
no  power  to  divert  the  church  property  to  the  propagation  of 
doctrines  contrary  to  the  Baptist  articles  of  faith,  and,  in  at- 
tempting to  do  so,  they  may  be  enjoined  from  interfering  with 
the  proper  use  and  control  of  the  property  by  the  minority. 
Mt.  Zion  Baptist  Church  v.  Whitmore,  83  la.  138  (49  N.  W. 
Rep.  81 ;  13  L.  R.  A.  198).  *It  is  not  in  the  power  of  a  majority 
of  a  religious  so<iiety,  by  reason  of  a  change  of  religious  views, 
to  carry  a  property  which  has  been  dedicated  to  a  church  to 
the  support  of  a  new  and  different  doctrine.  And  the  title  to 
church  property  of  a  divided  congregation  is  in  that  part  of  it, 
whether  in  the  minority  or  majority,  which  is  acting  in  har- 
mony with  its  own  law ;  and  the  ecclesiastical  laws,  usages,  cus- 
toms and  principles  which  were  accepted  among  them  before 
the  dispute  began  are  the  standard  for  determining  which  party 
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is  right.'  Smith  v.  Pedigo,  145  Ind.  361  (33  N.  E.  Rep.  ^^^ ; 
19  L,  R.  A.  433)  ;  Fuchs  v.  Meisel,  102  Mich.  357  (60  N.  W. 
Rq>.  773 ;  32  L.  R.  A.  95,  note).  *If  the  trust  is  confined  to  a 
religious  congregation  of  an  independent  or  congregational 
form  of  church  government,  it  is  not  in  the  power  of  the  major- 
ity of  that  congregation,  however  preponderant,  by  reason  of 
change  of  religious  views,  to  carry  the  property  thus  confided  to 
them  to  the  support  of  a  new  and  conflicting  doctrine.'  Watson 
V.  Jones,  13  Wall.  723  (20  L.  Ed.  666)."  As  to  power  of  ma- 
jority of  the  members  of  a  church  to  close  a  church  building, 
see  Canadian  Religious  Ass'n  v.  Parmenter,  180  Mass.  415 
(62  N.  E.  Rep.  740).  111.  Laws  1894,  p.  78,  as  amended  by 
Laws  1861,  p.  82,  construed  and  applied — right  of  Protestant 
Episcopal  Church  to  hold  and  convey  property.  Kennedy  v. 
Le  Moyne,  188  111.  255  (58  N.  E.  Rep.  903). 

Sec.  63.  Church  property — ^Force  and  effect  of  de- 
cision of  ecclesiastical  authorities.  The  decision  of  the 
properly  constituted  ecclesiastical  authorities  in  the  matter  of 
consolidating  several  churches  into  one  is  binding  on  the  courts, 
and  the  duly  authorized  officers  of  the  new  church  created  by 
such  consolidation  are  entitled  to  the  control  and  management 
of  the  property  of  the  original  churches  out  of  which  it  was 
created.  Trustees  of  Trinity  M.  E.  Church  v.  Harris,  73  Conn. 
216  (47  Atl.  Rep.  116;  50  L.  R.  A.  636).  The  court  say: 
"The  consolidation  of  the  three  churches  into  one  was  a  mat- 
ter of  ecclesiastical  law  and  practice,  and  the  decision  of  the 
ecclesiastical  tribunal  on  that  matter  is  binding  on  the  superior 
court  and  on  this  court.  In  all  ecclesiastical  matters  the  courts 
are  bound  by  the  decision  of  the  ecclesiastical  tribunal.  It  is 
so  laid  down  by  this  court  in  Whitney  v.  Society,  5  Conn.  406, 
and  in  Gibbs  v.  Society,  38  Conn.  153.  'In  this  class  of  cases 
we  think  the  rule  of  action  which  should  govern  the  civil  courts, 
founded  in  a  broad  *  *  *  view  of  the  relations  of  the  church 
and  state  under  our  systems  of  laws,  and  supported  by  a  pre- 
ponderating weight  of  judicial  authority,  is  that,  whenever  the 
questions  of  discipline,  or  of  faith,  or  ecclesiastical  rule,  cus- 
tom, or  law,  have  been  decided  by  the  highest  of  these  church 
judicatories  to  which  the  matter  has  been  carried,  the  legal  tri- 
bunals must  accept  such  decisions  as  final  and  as  binding  on 
them  in  their  application  to  the  case  before  them.'  Watson  v. 
Jones,  13  Wall.  727  (20  L.  Ed.  666)  ;  Bouldin  v.  Alexander, 
15  Wall.  131  (21  L.  Ed.  69).    The  case  of  Gaff  v.  Greer,  88 
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Ind.  122  (45  Am.  Rep.  449),  is  in  principle  precisely  identical 
with'  the  one  at  bar.  That  was  an  action  demanding  the  title 
to,  and  the  possession  of,  lands,  and  the  case  depended  upon 
the  application  of  ecclesiastical  law.  Land  had  been  conveyed 
to  certain  persons  named  in  the  deed,  and  described  as  trus- 
tees for  the  Presbyterian  Church  in  Aurora,  Ind.,  and  to  their 
successors  in  office.  The  church  edifice  was  erected  on  this 
land.  A  disagreement  had  arisen  between  the  members  of  the 
church  in  respect  to  the  employment  of  a  pastor.  The  matter 
was  taken  before  the  presbytery.  The  presbytery  decided  that 
the  further  employment  of  this  pastor  was  unwise,  and  directed 
the  church  to  secure  the  services  of  sorhe  other  minister.  With 
this  decision  the  majority  were  dissatisfied,  and,  the  presb>tery 
refusing  upon  application  to  recede  from  its  position,  they  pre- 
sented to  the  presbytery  a  paper  reciting  their  grievances,  and 
asking  for  certain  relief,  which  concluded  by  saying:  Tail- 
ing in  this,  we  have  no  other  alternative  but  to  withdraw  from 
your  ecclesiastical  jurisdiction.'  The  presbytery  considered  the 
paper,  and  determined  that  when  any  portion  of  the  members 
of  a  church  withdrew  the  remaining  members  constitute  the 
church.  This'decision  had  been  approved  by  the  synod,  and  by 
the  general  assembly  of  the  Presbyterian  Church.  The  major- 
ity had  possession  of  the  church  building,  and  continuously  had 
regular  preaching  and  services  in  conformity  with  the  rites  and 
ceremonies  of  the  Presbyterian  Church.  The  minority,  under 
the  direction  of  the  presbytery,  thereafter  selected  elders, 
elected  trustees,  employed  another  ^ninister,  demanded  the  pos- 
session of  the  church  property,  and,  that  being  refused,  brought 
the  suit  for  its  recovery.  The  court  held  and  decided  that  the 
determination  of  the  presbytery  'that  where  any  portion  of  the 
members  of  a  church  withdrew  the  remaining  members  consti- 
tute the  church'  was  binding  upon  it  (the  court),  and  that  the 
minority  was  entitled  to  recover.  The  decision  may  be  ex- 
pressed in  this  way:  'Where  a  presbytery  has  decided  that 
certain  members  of  a  Presbyterian  Church  have  seceded,  the 
decision  bindfe  the  civil  courts,  and  the  seceders,  although  a 
majority,  lose  their  rights  to  the  church  property.' 

There  are  many  other  cases  to  the  same  effect,  among 
which  we  have  examined  the  following  ones :  State  v.  Farris, 
45  Mo.  183;  Robertson  v.  Bulions,  9  Barb.  64,  134;  McKinney 
V.  Griggs,  5  Bush,  401  (96  Am.  Dec.  360)  ;  Henderson  v.  Hun- 
ter, 59  Pa.  St.  335 ;  Krecker  v.  Shirey,  163  Pa.  St.  534  (30 
Atl.  Rep.  440 ;  29  L.  R.  A.  476)  ;  College  v.  Wyatt,  2j  Or. 
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390  (31  Pac.  Rep.  206;  37  Pac.  Rep.  1022;  26  L.  R.  A.  68) ; 
Shannon  v.  Frost,  3  B.  Mon.  253;  Smith  v.  Swormstedt,  16 
How.  288  (14  L.  Ed.  942)  ;  Hennessey  v.  Walsh,  55  N.  H. 
515,  530;  Baxter  v.  McDonnell,  155  N.  Y.  83  (49  N.  E.  Rep. 
667;  40  L.  R.  A.  670).  In  Wheelock  v.  Presbyterian  Church, 
119  Cal.  477  (51  Pac.  Rep.  841),  the  court  said.  'But  the  ec- 
clesiastical court  known  as  the  "presbytery"  had  the  power  to 
deal  with  the  First  Presbyterian  Qiurch  in  all  matters  eccle- 
siastical. The  church,  as  an  ecclesiastical  body,  was  under  the 
absolute  control  and  dominion  of  the  presbytery,  and  the  de- 
cisions and  decrees  of  that  body  were  binding  upon  it,  as  the 
decisions  of  this  court  are  binding  upon  inferior  judicial  tri- 
bunals. These  decisions  are  not  only  binding  upon  the  church 
as  an  ecclesiastical  body,  but  they  are  binding  and  conclusive 
upon  the  courts  wherever  and  whenever  material  to  pending 
litigation.' " 

Sec.  64.  Church  property — ^"Church**  not  a  "public 
building."  A  "church"  is  not  a  "public  building,"  within  the 
meaning  of  Ga.  Penal  Code,  §  725,  making  it  a  misdemeanor 
to  "destroy,  injure  or  deface  any  public  building."  Collum  v. 
State,  109  Ga.  531  35  S.  E.  Rep.  121).  The  court  say:  "We 
have  no  doubt  at  all  that  the  words  'public  building'  as  used 
in  this  Code  section,  relate  exclusively  to  buildings  owned  by 
the  public  as  such;  as,  for  instance,  the  state  capitol,  court 
houses,  city  halls,  and  the  like.  These  words  cannot  possibly 
refer  to  a  'church'  building,  for,  under  our  constitution,  which 
forbids  any  union  of  church  and  state,  neither  the  state  nor  any 
political  division  thereof,  such  as  a  county,  militia  district,  or 
municipality,  can  own  or  control  a  'church' ;  and,  if  a  church 
building  should  become  the  property  of  the  public,  it  would 
instantly  cease  to  be  in  any  sense  a  'church.'  It  makes  not  a 
particle  of  difference  from  what  source  or  sources  the  means 
for  erecting  a  church  edifice  are  derived,  or  whether,  after  it  is 
erected,  it  belongs  to  a  church  corporation  or  to  an  aggregation 
of  individuals  holding  as  tenants  in  common.  It  is,  at  last, 
in  any  view  of  the  matter,  only  private,  and  not  public,  prop- 
erty, and  therefore  not  a  building  which  the  language  used  in 
§  725  of  our  Penal  Code  was  designed  to  protect  from  injury, 
destruction  or  defacement." 


COMMUNITY  PROPERTY. 


[In  Vol.  Ill,  li  70-87;  Vol.  IV.  {{  68-71;  Vol.  V.  {{  65-69;  Vol  VI, 
U  109-116;  Vol.  VII.  a  60-64;  VoL  VIII.  U  65-71.  will  be  found  a  compila- 
tion of  the  statutes  and  decisions  of  the  several  states  and  territories  on  the 
subject  of  Community  Real  Estate.  Below  we  give  such  amendments, 
changes  and  additional  constructions  as  have  been  made.] 

Sec.  65.     California. 

(See  Vol.  Ill,  2  80;  Vol.  IV,  J  68;  Vol.  V,  {  65;  Vol.  VI.  J  110;  Vol. 
VII,  2  60;  Vol.  VIII,  i  66.)  The  provisions  of  Civ.  Code,  J  575,  empower- 
ing married  women  to  deposit  money  in  bank  in  their  own  right,  do  not  abro- 
gate the  presumption  created  by  {  164  that  property  acquired  after  mar- 
riage is  community  property.  Rowe  v.  Hibemia  Sav.  &  Loan  Soc.,  134 
Cal.  403  (66  Pac.  Rep.  569).  Civ.  Code,  H  146,  148  construed  and 
applied — disposition  of  community  property  on  divorce.  Gorman  v.  Gorman, 
134  Cal.  878  (66  Pac.  Rep.  313). 

Sec.  66    Idaho. 

(See  Vol.  Ill,  ;  81;  Vol.  VI.  i  111;  Vol.  VIII.  J  67.)  Real  estate 
conveyed  to  the  wife  during  coverture  is  presumed  to  be  community  prop- 
erty, in  the  absence  of  a  showing  to  the  contrary.  Community  real  estate 
occupied  as  a  residence  by  husband  and  wife  cannot  be  alienated  by  the 
sole  act  of  the  husband,  nor  can  he  by  his  disclaimer  in  an  action  concern* 
ing  a  water  right  appurtenant  to  the  land,  afiect  their  community  rights. 
Rev.  Stat..  {{  2921.  4094  applied.  Stowell  ▼.  Tucker.  Ida.  (62  Pac. 
Rep.  1038). 

Sec.  67.    Louisiana. 

(See  Vol.  III.  i  82;  Vol.  IV,  {  69;  Vol.  V,  J  66;  Vol.  VI.  i  112;  Vol. 
VII.  i  61;  VoL  VIII,  2  68.)  Where  property,  which  must  be  held  to  have 
been  the  separate  property  of  the  husband,  was  carried  by  him  into  the  com- 
munity formed  by  the  marriage,  became  merged  info  it,  and  inured  to  its 
benefit,  its  value  becomes  an  indebtedness  due  the  husband  by  the  commun- 
ity. Succession  of  Cormier.  52  La.  Ann.  876  (27  So.  Rep.  293).  The  fact 
that  title  to  property  is  taken  in  the  wife's  name,  and  that  it  is  paid  for  out 
of  her  personal  earnings  after  marriage,  does  not  take  it  out  of  the  category 
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of  commanity  property.  Where  the  wife  enjoins  the  sale  of  property  stand- 
ing in  her  name,  she  must  show  by  ondabitable  proof  that  it  ^-as  acquired 
by  means  of  separate,  paraphernal  funds  onder  her  administration,  and  it 
is  always  better  to  have  the  act  of  conveyance  so  declare.  Knight  v.  Kauf' 
man,  105  La.  35  (29  So.  Rep.  711).  A  claim  for  damages  ex  delicto  arising 
from  a  tort  upon  the  person  of  a  married  woman  while  temporarily  sojourn' 
ing  in  the  state  of  Louisiana,  whose  matrimonial  domicile  and  residence 
were  in  the  state  of  Mississippi;  cannot  be  considered  as  property  acquired 
in  the  former  state,  in  the  sense  of  its  conunonity  statute.  Williams  v. 
Pope  Mfg.  Co..  52  La.  Ann.  1417  (27  So.  Rep.  851;  50  L.  R.  A.  816;  78 
Am.  St.  Rep.  390).  The  fee  of  the  attorney  of  the  wife,  who  has  success- 
fully prosecuted  to  judgment  a  suit  for  seperation  from  bed  and  board  and' 
separation  of  property  against  her  husband,  is  a  just  and  valid  charge 
against  the  conmiunity,  and  may  be  recovered  on  a  quantum  meruit. 
Benedict  v.  Holmes,  104  La.  528  (29  So.  Rep.  256).  As  to  when  costs  in  a 
judicial  proceeding  are  a  community  debt,  see  Succession  of  Bothick,  52  La. 
Ann.  1853  (28  So.  Rep.  458).  Sale  of  community  property  to  pay  debts, 
upon  the  death  of  husband.  Messick  v.  Mayer,  52  La.  Ann.  1161  (27  So- 
Rep.  815).  As  to  rights  of  widow,  see  Succession  of  Fatjo,  52  La.  Ann.  1561 
(28  So.  Rep.  135);  Barber  v.  Watson,  105  La.  326  (29  So.  Rep.  889). 


Sec.  68.    New  Mexico. 

(See  VoL  III,  2  85;  Vol.  VI,  {  114;  Vol.  VII.  §  62;  Vol.  VIII,  §  69.) 
The  Spanish-Mexican  law  as  to  community  or  acquest  property  became  the 
law  of  this  territory  from  the  time  of  the  cession,  and  is  still  in  force  in  so  far 
as  the  same  has  not  been  abrogated  or  modified  by  statute.  This  law  creates 
1  presumption  that  all  property  acquired  and  held  by  husband  and  wife 
during  coverture  is  community  property,  and  is  subject  to  the  payment  of 
the  husband  and  community  debts,  and  this  presumption  casts  the  onus 
npon  the  claimant  of  a  separate  estate.  The  presumption  of  law  is  that 
every  debt  contracted  during  the  existence  of  the  marriage  is  the  debt  of  the 
community.  In  the  absence  of  any  evidence  of  a  separate  estate,  the  above 
presumptions  are  conclusive,  and  will  warrant  a  recovery,  but  they  may  be 
overcome  by  a  proof  of  a  separate  estate  sufficient  to  constitute  a  preponder- 
ance.    Strong  v.  Eakin,        N.  Mex.  (66  Pac.  Rep.  539).     A  surviving 

husband  has  power,  exclusive  of  statute  for  administration  of  estates  of  de- 
ceased persons,  to  sell  community  property  to  pay  community  debts.  GiUett 
v.  Warren.  10  N.  Mex.  523  (62  Pac.  Rep.  975). 

Sec.  69.    Texas. 

(See  VoL  III.  2  86;  Vol.  IV,  J  70;  Vol.  V.  {  68;  Vol.  VI,  J  115;  Vol. 
VII;  i  63;  Vol.  VIII,  {  70.)  Where  a  husband  has  paid  for  land  and  taken 
a  bond  for  title  thereto  several  months  before  his  marriage,  it  will  not  be 
treated  as  community  property,  although  the  deed  conveying  it  to  him  was 
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executed  after  his  marriage.     Riddle  v.  Riddle,         Tex.  Civ.  App.  (62 

S.  W.  Rep.  970).  A  purchase  of  school  land  on  which  a  husband  and  wife 
Teside,  made  by  the  wife,  is  valid;  and  an  obligation  for  the  purchase  money 
^iven  either  by  the  husband  in  the  name  of  the  wife,  or  by  the  wife  in  her 
Own  name  with  his  consent,  is  a  valid  community  debt  Neighbors  v. 
Anderson,  94  Tex.  487  (62  S.  W.  Rep.  417).  Though  a  surviving  husband 
cannot  be  compelled  to  yield  up  his  homestead  to  pay  community  debts,  he 
may  sell  such  homestead  to  reimburse  himself  for  the  payment  of  community 
debts  out  of  his  separate  funds.  Martin  v.  McAllister,  -94  Tex.  577  (63  S.  W. 
Rep.  624).  A  sale  of  community  property  by  a  surviving  widow  to  pay 
community  debts,  made  in  good  faith  and  without  fraud,  passes  a  good  title 
to  the  purchaser,  although  the  sale  was  not  necessary.  Cage  v.  Tucker's 
Heirs,  Tex.  Civ.  App.  (60  S.  W.  Rep.  579).  A  sale  of  a  community 
homestead  under  a  mortgage  thereof  given  by  a  surviving  wife  appointed  to 
^minister  community  property,  divests  her  of  the  right  to  occupy  it.  A  trust 
deed  of  community  property  given  by  such  an  administratrix  in  payment  of 
her  individual  debt  creates  a  lien  superior  to  the  claims  of  the  heirs  of  the 
deceased  parent.  Ostrom  v.  Arnold,  24  Tex.  Civ.  App.  192  (58  S.  W.  Rep. 
630).  Authority  given  an  executor  by  his  testator' s  will  to  manage  the  estate 
to  the  best  advantage  for  the  benefit  of  ^creditors,  extends  to  community 
property.  Carleton  v.  Goebler.  94  Tex.  93  (58  S.  W.  Rep.  829).  Possession 
of  community  real  estate  by  the  heirs  of  a  deceased  wife  is  notice  of  their 
rights  as  against  the  holder  of  a  vendor's  lien  note  given  on  account  of  a  bona 
fide  but  unauthorized  sale  made  by  the  surviving  husband.  Davidson  v. 
Green,  Tex.  Civ.  App.  (65  S,  \V.  Rep.  1110).  As  to  descent  of  com- 
munity property  upon  death  of  either  spouse,  see  Oaks  v.  West,  Tex.  Civ. 
App.  (64  S.  W.  Rep.  1033);  Simmsv.  Hixon,       Tex.  Civ.  App.  (65 

S.  W.  Rep.  36);  Myrack  v.  Volentine,  Tex.  Civ.  App.  (65  S.  W.  Rep. 
674).  For  a  discussion  of  numerous  points  as  to  the  partition  of  community 
property,  see  Moor  v.  Moor,         Tex.  Civ,  App.  (63  S.  W.  Rep.  347); 

Griffin  v.  McKinney,  Tex.  Civ.  App.  (62  S.  W.  Rep.  78).  As  to 
exchange  of  property  upon  surviving  spouse  giving  community  bond — rights 
of  heirs.     Graham  v.  Miller.         Tex.  Civ.  App.         (62  S.  W.  Rep.  113). 


Sec.  70.    Washington. 

(See  Vol.  Ill,  i  87;  Vol.  IV.  {  71;  Vol.  V,  §  69;  Vol.  VI.  {  116;  Vol. 
VII,  2  64;  Vol.  VIII,  i  71.)  Land  acquired  after  marriage  by  deed  of  pur- 
chase is  presumed  to  be  community  property;  and  the  wife  is  a  necessary 
party  to  a  suit  for  the  specific  performance  of  a  contract  for  its  sale.  Arm- 
strong V.  Oakley,  23  Wash.  122  (62  Pac.  Rep.  499).  Title  to  community 
real  estate  will  not  pass  except  by  deed  in  which  the  husband  and  wife  join; 
hence  a  deed  by  a  husband  alone  is  not  a  compliance  with  a  contract  to  con- 
vey land  by  a  "good  and  sufficient  deed."  Gunderson  v.  Gunderson,  25 
Wash.  459  (65  Pac.  Rep.  791).  Ballinger's  Ann.  Codes  &  Stat.  §  4545, 
providing  that  a  husband  or  wife  having  a  community  interest  in  real 
estate  may  give  notice  of  such  interest  by  filing  a  claim  in  the  auditor's 


.^ 
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office  of  the  conntj  in  which  the  realty  is  sitaated,  is  intended  to  protect 
only  actual  bona  fide  purchasers  of  such  property,  and  the  failure  to  file 
such  notice  does  not  estop  a  wife  from  asserting  her  interest  in  community 
property  which  has  been  sold  under  mortgage  foreclosure  without  making 
her  a  party,  where  the  plaintiff  in  the  foreclosure  could  have  obtained 
knowledge  of  the  existence  of  the  marital  relation  by  reasonable  diligence. 
Dane  v.  Daniel,  23  Wash.  379  (63  Pac.  Rep.  268). 


CONTRACTS 
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Sec.  71.  As  to  what  constitutes  a  contract — ^Validity — 
Public  policy.  An  offer  does  not  constitute  a  contract  until 
it  has  been  accepted.  Davis  v;  Thomas,  28  Colo.  303  (64  Pac. 
Rep.  187).  A  lease  executed  on  Sunday  is  void.  Ainsworth  v. 
Williams,  ill  Wis.  17  (86  N.  W.  Rep.  551).  A  covenant 
in  a  deed  for  the  exchange  of  hotel  properties,  by  which  the 
grantee  in  one  deed  agrees  that  for  a  period  named  he  will  not 
use  the  property  acquired  by  him  for  hotel  purposes,  is  not 
void,  as  being  contrary  to  public  policy.  Wittenberg  v.  Molly- 
neaux,  60  Neb.  583  (83  N.  W.  Rep.  842). 

Sec.  72.  Time  as  the  essence  of  a  contract.  The  time 
of  the  payment  of  the  purchase  price  of  real  estate  may  be,  by 
express  stipulation  in  the  contract  of  sale,  made  of  the  very 
essence  of  the  contract,  and  when  so  made  is  to  be  respected  and 
enforced  by  the  courts  like  any  other  stipulation  between  the 
parties.  Peterson  v.  Davis,  63  Kan.  672  (66  Pac.  Rep.  623). 
The  mere  insertion  of  a  stipulation  in  a  contract  for  the  ex- 
change of  lands  that  deeds  are  to  be  executed  and  delivered 
not  later  than  a  certain  day  will  not  make  time  of  the  essence 
of  the  contract,  the  situation  of  the  parties  presenting  no  equita- 
ble reason  for  such  a  construction.  Scannell  v.  American  Soda- 
Fountain  Co.,  161  Mo.  606  (61  S.  W.  Rep.  889). 
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Sec.  73.  Breach  of  contract.  No  action  for  damages 
will  lie  on  account  of  the  breach  of  a  parol  contract  for  the  sale 
of  real  estate  invalid  on  account  of  the  statute  of  frauds.  Fox 
V.  Easter,  lo  Okla.  527  (62  Pac.  Rep.  283).  An  action  for 
damages  for  the  non-performance  of  an  executory  parol  con- 
*  tract  by  a  grantor,  on  a  sale  of  lands,  to  open  a  street  in  front 
of  the  lot  conveyed,  to  the  opening  of  which  the  consent  of  the 
city  authorities  would  have  to  be  obtained,  can  not  be  main- 
tained, since  it  is  not  within  the  power  of  the  vendor  to  per- 
form. Hall  v.  Fisher,  126  N.  C.  205  (35  S.  E.  Rep.  425). 
Where,  in  consideration  of  the  conveyance  by  a  board  of  edu- 
cation of  a  lot  on  which  was  situated  a  school  house,  the  vendee 
agreed  to  convey  to  the  board  another  lot,  then  vacant,  and  to 
remove,  reconstruct,  and  rebuild  thereon  the  school  house,  so 
that  it  would  be  in  a  suitable  and  proper  condition  for  school 
purposes,  it  is  not  a  defense  to  an  action  for  damages  for  failure 
to  perform  the  contract  with  respect  to  the  school  house  that  it 
was  blown  down  by  a  storm,  and  could  not,  on  that  account, 
be  removed  as  a  standing  building,  the  vendee  having  retained 
the  full  consideration  for  his  unfulfiUled  promise.  Board  of 
Education  of  Bath  Tp.  v.  Townsend,  63  O.  St.  514  (59  N.  E. 
Rep.  223 ;  52  L.  R.  A.  868). 

Sec.  74.  Breach  of  contract — ^Measure  of  damages. 
In  contracts  for  the  purchase  and  sale  of  real  estate,  where  the 
vendee  refuses  to  receive  the  deed  and  pay  for  the  land,  the 
measure  of  damages  which  the  vendor  may  recover  is  the  differ- 
ence between  the  price  agreed  to  be  paid  for  the  land  and  its 
real  value  at  the  time  the  contract  is  broken.  Stewart  v.  Mc- 
Laughlin's Estate,  126  Mich,  i  (87  N.  W.  Rep.  218).  In 
an  action  by  mortgagors  to  recover  damages  because  of  the 
mortgagee's  refusal  to  loan  them  the  full  amount  agreed  upon, 
if  there  is  no  other  damage  shown  than  that  the  mortgagors 
were  compelled  to  pay  a  higher  rate  of  interest,  the  damages 
should  be  limited  to  the  excess  of  interest.  McGee  v.  Wineholt, 
23  Wash.  748  (63  Pac.  Rep.  571).  When  one  commits  a  total 
breach  of  contract  to  cultivate  lands  of  another  in  a  workman- 
like manner  to  a  specific  crop,  the  measure  of  damages  is  the 
injury  to  the  lands,  if  any,  from  allowing  them  to  lie  idle,  and 
become  foul  with*  weeds,  and  the  probable  value  of  the  land- 
owner's share  of  the  crop  had  the  contract  been  fulfilled.  Cully 
V.  Taylor,  62  Neb.  651  (87  N.  W.  Rep.  334).  The  measure  of 
damages  for  failure  of  a  vendor  to  convey  a  farm  and  stock  and 
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tools  belonging  thereto,  as  he  agreed  to  do,  is  the  difference  be- 
tween the  value  of  the  farm,  stock  and  tools  when  the  convey- 
ance should  have  been  made  and  the  price  agreed  to  be  paid. 
Hallett  v.  Taylor,  177  Mass.  6  (58  N.  E.  Rep.  154). 

Sec  75.  Fraud.  An  action  for  deceit  brought  by  a 
purchaser  of  land  under  a  parol  contract  against  his  vendor  for 
procuring  the  paN-ment  of  the  purchase  price  by  false  and  fraud- 
ulent representations  is  not  an  action  on  the  contract,  and  the 
statute  of  frauds  is  no  defense.  Schneider  v.  Schleutker, 
Ky.  (64  S.  W.  Rep.  505;  23  Ky.  Law  Rep.  951).  A  ven- 
*dee's  measure  of  damages  for  fraudulent  representations  as  to 
the  mineral  character  of  land  sold  to  him,  is  the  difference  be- 
tween the  value  of  the  land  as  it  was  represented  to  be  and 
what  it  was  actually  worth  at  the  time  of  the  purchase.  Lin- 
erode  v.  Rasmussen,  63  O.  St.  545  (59  N.  E.  Rep.  220).  The 
fact  that  a  real  estate  broker  who  effects  a  sale  of  land  to  a 
corporation,  organized  for  its  purchase,  platting  and  resale,  is  a 
promoter  of  the  corporation  and  one  of  its  officers,  will  not  in- 
validate a  mortgage  given  by  it  for  a  part  of  the  purchase 
money  and  justify  it  in  setting  aside  the  sale  for  fraud,  where 
the  vendor  had  no  knowledge  of  the  broker's  plans,  or  of  the 
intention  to  form  such  corporation,  when  he  placed  the  land 
in  the  broker's  hands  and  fixed  the  price  he  was  to  receive,  he 
having  shared  in  no  way  in  the  broker's  profits.  Forest  Land 
Co.  V.  Bjorkquist,  no  Wis.  547  (86  N.  W.  Rep.  183). 

Sec.  76.  Fraud — Representations  as  to  title,  quality^ 
cost  or  value.  A  representation  that  the  defendant  is  the 
owner  of  certain  land  makes  him  liable  for  deceit  to  one  who 
acts  upon  such  representation,  although  the  records  would  have 
shown  the  title  to  have  been  in  his  wife.  Hunt  v.  Barker,  22 
R.  L  18  (46  Atl.  Rep.  46;  84  Am.  St.  Rep.  812).  Mere  ex- 
pressions of  opinion  as  to  sufficiency  of  the  title,  when  the 
means  of  information  are  equally  accessible  to  both  parties,  or 
the  same  facts  are  within  the  knowledge  of  both  parties,  and 
when  no  confidential  relation  exists  between  them,  do  not  con- 
stitute fraud  or  deceit  upon  the  part  of  the  vendor.  Choate  v. 
Hyde,  129  Cal.  580  (62  Pac.  Rep.  118).  Representing  to  a 
purchaser  that  the  interest  on  a  mortgage  on  the  premises  had 
been  paid  to  date,  and  exhibiting  a  false  and  forged  receipt 
therefor,  when  the  interest  is  long  delinquent,  and  thus  induc- 
ing the  purchaser  to  buy,  is  sufficient  upon  which  to  base  an 
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action  of  deceit.  Steip  v.  Seguine,  66  N.  J.  L.  370  (49  Atl. 
Rep.  715).  Boundaries  are  not  supposed  to  be  known  to  per- 
sons examining  land,  and  can  only  be  ascertained  by  them, 
ordinarily,  by  a  survey,  pr  by  taking  the  statement  of  other 
parties,  and  one  who  has  been  induced  to  purchase  land  by  mis- 
representations as  to  the  boundaries,  is  entitled  to  rescind  the 
contract  on  discovery  of  the  fraud.  Rasmussen  v.  Reedy,  14 
S.  Dak.  15  (84  N.  W.  Rep.  205).  One  who  purchases  real 
estate  on  joint  account  with  another,  taking  title  in  his  own 
name,  and  later  conveys  to  his  co-tenant  the  latter's  share  in  sev- 
eralty, at  a  price  double  what  the  land  actually  cost,  he  having 
represented  to  his  co-tenant  that  the  land  cost  the  larger 
amount,  is  guilty  of  fraud,  and  is  liable  for  the  difference  be- 
tween the  price  paid  and  that  represented,  though  the  one  de- 
frauded afterward  realized  upon  his  part  more  than  it  cost  him ; 
this  is  especially  true  where  there  is  a  relation  of  trust  and  con- 
fidence between  the  parties.  Johnson  v.  Gavitt,  114  la.  183  (86 
N.  W.  Rep.  256).  Where  a  purchaser  of  land  acquainted  with 
the  fact  that  its  chief  value  consists  of  the  timber  thereon,  repre- 
sents to  his  vendor  who  is  a  non-resident  and  ignorant  of  the 
condition  of  the  land,  that  there  is  no  timber  on  it  of  value,  the 
vendor  may  recover  damages  for  the  deceit ;  and  a  third  per- 
son when  the  representations  were  made  who  furnished  the 
purchaser  one-half  of  the  purchase  money  and  who  is  to  have 
one-half  the  benefit  of  the  purchase  is  liable  to  the  purchaser  for 
one-half  the  damages  recovered  from  him.  Akers  v.  Martin, 
Ky.        (61  S.  W.  Rep.465). 

Sec.  77.  Rescission  of  contracts.  A  grantee  who  has 
been  induced  to  purchase  real  estate  by  the  vendor's  fraudulent 
representations  respecting  his  title  to  water  rights  appurtenant 
to  the  land  may  maintain  an  action  to  rescind  the  contract,  al- 
though he  has  not  been  disturbed  in  his  possession.  Perry  v. 
Boyd,  126  Ala.  162  (28  So.  Rep.  711;  85  Am.  St.  Rep.  17). 
A  contract  for  the  purchase  of  land  supposed  to  contain  valua- 
ble minerals  will  not  be  rescinded  by  a  court  of  equity  because 
the  mineral  deposit  subsequently  proves  to  be  much  less  valu- 
able than  the  vendee  anticipated,  where  neither  party  had  any 
knowledge  of  the  nature  or  extent  of  the  mineral  deposit,  and 
if  it  had  been  known  to  contain  what  the  vendee  anticipated  it 
would  have  cost  him  double  the  price.  Hood  v.  Todd  Ky. 
(58  S.  W.  Rep.  783;  22  Ky.  Law  Rep.  837).  A  rescission 
of  a  deed  made  in  consideration  of  the  extension  of  a  railroad 
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to  a  certain  point  will  not  be  decreed,  to  the  prejudice  of  a  sub- 
sequent purchaser,  on  account  of  the  abandonment  of  the  road 
after  its  construction,  there  being  no  stipulation  in  the  deed 
for  its  continued  operation.  McWhorter  v.  Green  River  Lum- 
ber Co.,  Ky.  (62  S.  W.  Rep.  loii;  23  Ky.  Law  Rep. 
450).  One  seeking  to  rescind  a  mutual  contract,  of  which 
time  is  not  the  essence,  on  the  ground  of  delay  by  the  other 
party  in  complying  with  its  terms,  must  show  either  such  will- 
ful and  intentional  delay  as  will  evince  the  mtention  of  the 
party  delaying  to  treat  the  contract  at  an  end,  or  that  the  de- 
lay has  caused  such  damages  as  will  render  a  decree  of  specific 
performance  inequitable  and  unjust.  Reid  v.  Mix,  63  Kan. 
745  (66  Pac.  Rep.  1021 ;  55  L.  R.  A.  706).  Cal.  Civ.  Code,  §§ 
1689,  1691,  3406  construed  and  applied — ^rescission  of  con- 
tract for  failure  of  consideration — return  of  consideration — 
suflSciency  of  complaint.  Smith  v.  Blandin,  133  Cal.  441  (65 
Pac.  Rep.  894). 

Sec.  78.  Rescission  of  contract — ^Placing  parties  in 
statu  quo.  A  court  of  equity  will  only  rescind  a  contract 
where  the  clearest  and  strongest  equity  imperatively  demands 
it,  if  the  parties  can  not  be  put  back  in  statu  quo.  Thompson 
V.  Currier,  70  N.  H.  259  (47  Atl.  Rep.  76).  A  tender  of  a 
deed  of  reconveyance,  or  a  restoration  or  abandonment  of  the 
possession,  is  not  a  prerequisite  to  the  maintenance  of  an  action 
to  compel  a  rescission  of  a  contract  to  convey  real  estate  where 
the  vendor  has  been  guilty  of  misrepresentations  as  to  the  title 
and  right  of  possession.  Perry  v.  Boyd,  126  Ala.  162  (28  So. 
Rep.  711 ;  85  Am.  St.  Rep.  17).  The  rigid  rule  as  to  rescission 
of  contracts  by  the  acts  of  the  parties  requiring  the  injured 
party  to  return  the  consideration  received,  does  not  control  ,a 
court  of  equity  in  ordering  a  rescission  of  contracts  procured 
by  fraud,  and  where  a  deed  is  procured  by  fraud  from  a  grantor 
who  is  incompetent  and  a  spendthrift,  the  court  should  not 
refuse  to  decree  a  rescission  until  the  money  is  repaid,  since 
the  inability  of  such  grantor  to  pay  back  the  money  is  the 
natural  result  of  defendant's  act  in  advancing  money  to  one 
so  irresponsible.  More  v.  More,  133  Cal.  489  (65  Pac.  Rep. 
1044). 
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Sec.  79.  Foreign  corporations.  In  a  suit  by  a  foreign 
corporation  to  foreclose  a  mortgage  given  to  it  as  part  payment 
for  land,  the  defendant  will  not  be  allowed  to  maintain  that  the 
mortgage  is  void  because  the  plaintiff  could  not  hold  land  under 
the  laws  of  the  state,  since  the  state  only  can  question  that  right. 
McKinley  Trust  Co.  v.  Gordon,  1 13  ia.  481  (85  N.  W.  Rep. 
816).  The  failure  of  a  foreign  corporation  to  file  in  the  clerk's 
office  the  certificate,  required  by  Burns'  Ind.  Rev.  Stat.,  § 
3453,  authorizing  it  to  do  business,  does  not  invalidate  con- 
tracts of  such  corporation  made  in  the  state;  and  to  render 
evidence  of  such  failure  available  in  an  action  brought  by  such 
a  corporation,  it  must  be  shown  by  plea  in  abatement.  North 
Mercer  Natural  Gas.  Co.  v.  Smith,  27  Ind.  App.  472  (61  N.  E. 
Rep.  10).  A  corporation  doing  business  in  a  state  other  than 
that  in  which  it  was  created  cannot  exercise  powers  with  which 
it  was  not  endowed  in  the  state  where  created.  Rio  Grande 
W.  Ry.  Co.  V.  Telluride  Power  Transmission  Co.,  23  Utah,  22 
(63  Pac.  Rep.  995). 

Sec.  80.  Ownership  of  land  by  corporations — Statu- 
tory limitations.  The  right  of  a  corporation  to  hold  real 
estate  can  be  assailed  only  by  the  state.  First  English  Evan- 
gelical Lutheran  Church  v.  Arkle,  49  W.  Va.  92  (38  S.  E. 
Rep.  486)  ;  Gilbert  v.  City  of  Berlin,  70  N.  H.  396  (48  Atl. 
Efep.  279)  ;  Hagerstown  Mfg.,  Min.  &  Imp.  Co.  v.  Keedy,  91 
Md.  430  (46  Atl.  Rep.  965)  ;  McKinley- Lanning  Loan  & 
Trust  Co.  v.  Gordon,  113  la.  481  (85  N.  W.  Rep.  816)  ;  Hicks 
V.  Smith,  109  Wis.  532  (85  N.  W.  Rep.  512)  ;  Hafner  v.  City 
of  St.  Louis,  161  Mo.  34  (61  S.  W.  Rep.  632)  ;  Coal  Creek 
Min.  &  Mfg.  Co.  V.  Tennessee  Coal,  Iron  &  R.  Co.,  106  Tenn. 
651  (62  S.  W.  Rep.  162).  Real  estate  acquired  by  a  corpora- 
tion not  necessary  for  carrying  on  its  business  and  not  .sold 
within  five  years,  as  required  by  Cal.  Const.,  art.  12,  §  9,  and 
Civ..  Code,  §  574,  does  not  escheat  to  the  state.  People  v. 
Stockton  Sav.  &  Loan  Soc,  133  Cal.  611  (65  Pac.  Rep.  1078; 
85  Am.  St.  Rep.  225).    Citing,  Com.  v.  New  York,  L.  E.  & 
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\V.  R.  Co.,  132  Pa.  St.  605  (19  Atl.  Rep.  291).  A  statute 
(Ky.  Stat.,  §  4712)  restricting  the  power  of  a  turnpike  com- 
pany to  sell  lands  acquired  by  it  for  toll  house  purposes,  to  a 
sale  to  the  owner  of  the  adjoining  land  is  void,  where  the 
charter  under  which  it  acquired  the  property  gave  it  power  to 
sell  the  same  to  whomsoever  would  buy.  Foster  v.  Frankfort, 
L.  &  V.  Turnpike  Road  Co.,  Ky.  (65  S.  W.  Rep.  840 : 
23  Ky.  Law  Rep.  1690).  In  Kentucky  it  is  held  that  where  a 
toll  road  corporation,  not  expressly  authorteed  to  hold  the  title 
to  real  estate  except  to  the  extent  it  is  necessary  to  effectuate 
the  purposes  of  its  creation,  took  possession  of  land  on  which 
it  erected  a  toll  house,  without  any  conveyance  from  the  owner, 
whether  under  or  without  condemnation  proceedings,  it  ac- 
quired merely  an  easement  which  terminated  when  it  ceased  to 
use  the  land  for  such  purpose,  and  it  did  not  take  title  although 
its  possession  had  been  for  the  prescriptive  period.  Cynthiana 
&  R.  C.  Turnpike  Co.  v.  Hutchinson,  Ky.  (60  S.  W.  Rep. 
378 ;  22  Ky.  Law  Rep.  1233).  Under  Ohio  Rev.  Stat.,  §  3542, 
a  company  organized  to  construct  a  bridge  over  the  Ohio  river 
is  authorized  to  purchase,  appropriate  and  hold  any  interest  in 
real  estate,  whether  an  estate  in  fee  simple  or  a  less  estate, 
w'hich,  in  the  opinion  of  the  directors,  will  be  required  for  the 
site  of  the  bridge  and  of  suitable  avenues  or  approaches  lead- 
ing thereto.  Covington  &  C.  Bridge  Co.  v.  Magruder,  63  O. 
St.  455  (59  N.  E.  Rep.  216).  The  fact  that  a  bank  purchased 
a  portion  of  a  tract  of  land  subject  to  a  vendor's  lien  in  viola- 
tion of  Va.  Code,  §  1163,  prohibiting  banks  from  purchasing 
real  estate  except  for  certain  purposes,  can  only  be  taken  ad- 
vantage of  by  the  state,  and  can  not  be  used  by  the  purchaser 
of  the  remaining  part  to  subject  the  bank's  portion  to  the  satis- 
faction of  the  lien,  when  the  deed  to  the  part  first  sold  author- 
ized the  vendee  to  retain  sufficient  of  the  purchase  price  to  sat- 
isfy the  lien.  Litchfield  v.  Preston,  98  Va.  530  (37  S.  E. 
Rep.  6). 

Sec.  81.  Deed  to  individuals  "as  incorporators"  of  a 
designated  company — Passing  title  to  corporation  subse- 
quently created.  A  deed  to  designated  persons  "as  incor- 
porators" of  a  named  "company,"  which  had  not  in  fact  been  in- 
corporated, did  not,  upon  the  granting  by  a  Superior  court  of  a 
charter  to  a  company  of  like  name,  and  composed  of  these  same 
persons,  ipso  facto  operate  to  pass  to  such  company  the  legal 
title  to  the  property  in  the  deed  described.     McCandless  v. 
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Inland  Acid  Co.,  112  Ga.  291  (37  S.  E.  Rep.  419).  The 
court  say :  "It  will,  of  course,  be  conceded  that  the  plaintiff  was 
not  entitled  to  recover  unless  it  showed  title  in  itself,  and 
certainly  this  was  not  done  by  exhibiting  its  chatter  in  connec- 
tion with  the  Singleton  deed.  Unquestionably,  it  must  stand  or 
fall  on  that  deed;  and,  even  if  the  above-quoted  recital  of  its 
contents  is  to  be  regarded  as  meaning  that  the  four  grantees 
were  in  the  instrument  designated  'as  incorporators'  of  the 
Inland  Acid  Company,  the  instrument  fell  far  short  of  passing 
the  title  to  a  company  not  in  existence  at  the  time  of  its  execu- 
tion. The  company  could  not,  as  such,  obtain  title  to  property 
until  after  it  came  into  being  as  a  legal  entity ;  in  other  words, 
not  until  it  became  a  'person'  capable  in  law  of  exercising 
the  rights  of  acquisition  and  ownership.  In  principle,  the 
decision  of  this  court  in  Rau  v.  Mill  Co.,  95  Ga.  208  (22  S:  E. 
Rep.  146) ,  is  controling  upon  the  question  in  hand.  On  pages 
212  and  213,  95  Ga.,  and  page  148,  22  S.  E.  Rep.,  Mr.  Justice 
Atkinson  said :  In  the  second  place,  a  corporate  existence  was 
essential  to  the  acquirement  of  real  estate.  No  title  could  by 
possibility  pass  to  this  corporation  until  by  organization  it  had 
attained  an  actual  entity.  As  it  stood,  upon  the  moment  of  the 
grant  of  its  charter  it  was  a  species  of  legal  fetus, — z  corporate 
body  in  embryo.  Organization  was  essential  to  its  endowment 
with  the  vital  principle.  Without  this  it  could  do  no  corporate 
act,  could  receive  no  corporate  property,-  could  incur  no  cor- 
porate liability,  and  against  it  no  corporate  judgment  could  be 
legally  rendered.'  The  doctrine  thus  announced  is  well  sup- 
ported by  the  fgllowing  from  Thompson  on  Corporations :  *It 
is  obviously  a  sound  conclusion  that  a  transfer  of  property 
from  an  unincorporated  association  to  a  corporation  composed 
of  the  same  members  may  be  worked  by  a  legislative  enactment 
accepted,  sanctioned,  and  given  effect  to  by  the  parties  between 
whom  the  transfer  is  made.  But  if  the  legislature,  in  an  action 
of  incorporation,  intends  that  the  property  of  the  co-adven- 
turers who  are  incorporated  shall  be  vested  in  the  corporation 
without  a  deed  of  conveyance,  it  will,  of  course,  say  30  in 
direct  language.  Thus,  an  act  incorporating  tenants  in  com- 
mon, to  enable  them  to  carry  on  more  conveniently  a  common 
purpose,  does  not  of  itself  vest  in  the  corporation  a  title  to  the 
land  previously  owned  by  the  individuals,  and  used  by  them 
for  the  same  purpose.  *  *  *  So,  the  organization  of  a 
voluntary  loan  association,  under  a  statute,  does  not  transfer 
the  property  of  the  associates  to  the  corporation,  without  a 


65  EPITOME  OP  CASES.  §  81,  82 

formal  conveyance,  because  the  statute  does  not  say  so.  And, 
in  general,  a  clause  in  a  charter  declaring  that  the  corporators 
are  constituted  a  body  corporate  for  a  specified  purpose  does 
not  give  them  any  right  of  property  with  respect  to  such  pur- 
'pose.  It  only  confers  corporate  existence,  and  limits  the 
purpose  for  which  such  existence  is  given.  If  lands  are  neces- 
sar>'  for  carrying  the  purpose  into  effect,  they  must  be  acquired 
under  some  other  authority,  grant,  or  conveyance.'  See  Vol- 
^^"^c  5»  §  5794>  ^od  cases  cited." 

Sec.  82.  Contracts  and  conveyances — Formal  re- 
quisites. The  corporation  seal  to  a  deed  of  the  corporation 
executed  by  its  president  creates  the  presumption  that  he  had 
authoritv  to  execute  the  deed :  but  the  contrarv  is  true  where 
the  corporation  seal  is  not  affixed.  American  Savings  Ass'n. 
\.  Smith,  122  Ala.  502  (27  So.  Rep.  919).  Under  Utah  Rev. 
Stat.  1898,  §  1976,  the  absence  of  a  seal  from  a  deed  of  a  cor- 
poration does  not  invalidate  the  instrument;  and  such  a  d^ed 
is  binding  on  a  subsequent  assignee  in  bankruptcy  of  the  cor- 
poration, although  not  acknowledged  according  to  the  pro~ 
visions  of  §  1989,  it  being  otherwise  regular.  Alurray  v.  Beal, 
23  Utah,  548  (65  Pac.  Rep.  726). 

A  deed  of  trust  to  secure  a  loan,  purporting  on  its  face  to 
be  executed  by  a  company,  signed  by  "M.  L.  B.  President'*  of 
such   company,   is   binding  on  the   company;  and   where  it 
received  the  money  loaned  on  such  deed  it  is  not  essential  to  the 
validity  of  the  deed  that  it  show  on  its  face  that  the  officials  'of 
the  company  were  authorized  to  borrow  the  money.    Turner  v* 
Kingston  Lum.  &  Mfg.  Co.,        Tenn.  Ch.         (59  S.  W.  Rep. 
410).    In  support  of  the  last  proposition,  the  court  cite :    Jones 
V.  Indemnity  Co.,  loi  U.  S.  622  (25  L.  Ed.  1030)  ;  Warfield 
V.  Canning  Co.,  72  la.  666  (34  N.  W.  Rep.  467 ;  2  Am.  St.  Rep. 
263)  ;  Wright  V.  Hughes,  119  Ind.  324  (21  N.  E.  Rep.  907 ;  12 
Am-  St.  Rep.  412)  ;  Swift  v.  Smith,  65  Md.  428  (5  Atl.  Rep* 
534;  57  Am.  Rep.  336)  ;  Burrill  v.  Bank,  2  Mete.  163  (35  Am. 
Dec.  395)  ;  Leggett  v.  Banking  Co.,  i  Saxt.  Ch.  541  (23  Am. 
Dec.  728) ;  Benbow  v.  Cook,  115  N.  C.  324  (20  S.  E.  Rep.  453 ; 
44  Am.  St.  Rep.  454)  ;  Gordon  v.  Preston,  i  Watts,  385  (26 
Am.  Dec.  75) ;  Hunt  v.  Gaslight  Co.,  95  Tenn.  236  (31  S. 
W.    Rep.    1006).     A    statute    (Burns'    Ind.    Rev.    Stat.,    § 
4829),  which  merely  provides  that  certain  contracts  of  a  corpor- 
ation signed  by  its  president  shall  be  binding  upon  it,  does  not 
invalidate  its  oral  contract  for  a  lease  within  the  line  of  its 
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business  operations-.    St.  Joseph  Hydraulic  Co.  v.  Globe  Tissue- 
Paper  Co.,  156  Ind.  665  (59  N.  E.'Rep.  995). 

Sec,  83,    Contracts  and  conveyances — ^Presumption  of 
authority  from  stockholders — Wisconsin  statute  construed. 
In  construing  Wis.  Rev.  Stat,  §  1775,  providing  that  a  corpor- 
ation may,  "by  a  majority  vote  of  the  stock  given  at  any  regular 
meeting  or  at  any  special  meeting  duly  called  for  that  purpose, 
sell  and  convey  or  authorize  to  be  conveyed  all  or  any  portion 
of  the  property  owned  by  it,  whether  real,  personal,  or  mixed," 
the  supreme  court  of  that  state,  in  the  case  of  Marvin  v. 
Anderson,  iii  Wis.  387  (87  N.  W.  Rep.  226),  say :  'This  court 
has  never  held,  as  counsel  seem  to  think,  that  a  majority  vote 
of  stockholders  of  a  corporation  is  necessary  to  every  transfer 
of  real  estate  made  by  it  in  the  regular  course  of  its  authorized 
business.    Galloway  v.  Hamilton,  68  Wis.  651  (32  N.  W.  Rep. 
636),  cited  by  counsel  to  sustain  their  view,  merely  holds  that 
a  corporate  deed,  to  be  valid,  must  be  executed  in  the  manner 
required  by  statute,  that  is,  must  be  signed  by  the  president  or 
other  authorized  officer  of  the  corporation,  sealed  with  the 
corporate  seal  and  countersigned  by  the  secretary  or  clerk. 
That  was  done  in  this  case.    Whether  the  acknowledgment  was 
defective  is  immaterial.    That  has  nothing  to  do  with  the  effec- 
tiveness of  the  instrument  between  the  parties  to  convey  title. 
True,  as  a  general  rule  and  by  statute  it  is  necessary  that  cor- 
porate officers  should  have  authority  from  the  corporation  to 
execute  deeds,  but  one  executed  in  the  manner  above  indicated 
raises  a  strong  presumption  that  they  were  so  authorized. 
Herm.  Estop.  §  1176;  Elliott,  Corp.  §  495;  Ford  v.  Hill,  92 
Wis.  188  (66  N.  W.  Rep.  115;  S3  Am.  St.  Rep.  902)  ;  New 
England  Wiring  &  Construction  Co.  v.  Farmington  Electric 
Light  &  Power  Co.,  84  Me.  284  (24  Atl.  Rep.  848)  ;  National 
State  Bank  of  Terre  Haute  v.  Vigo  County  Nat.  Bank,  141  Ind. 
352  (40  N.  E.  Rep.  799;  50  Am.  St.  Rep.  330)  ;  Patterson  v. 
Robinson,  116  N.  Y.  193  (22  N.  E.  Rep.  372)  ;  Steel  Works  v. 
Bresnahan,  60  Mich.  332  {ttj  N.  W.  Rep.  524)  ;  Blackshire  v. 
Homstead  Co.,  39  la.  624;  Murphy  v.  Welch,  128  Mass.  489; 
National  Loan  &  Investment  Co.  v.  Rockland  Co.,  36  C.  C.  A. 
370  (94  Fed.  Rep.  335)  ;  Gorder  v.  Canning  Co.,  36  Neb.  548 
(54  N.  W.  Rep.  830)  ;  4  Thomp.  Corp.  §  5029.    We  should 
hesitate  in  any  case  to  give  to  section  1775,  Rev.  Stat.,  the 
meaning  contended  for  by  appellant's  counsel.    To  say  that  the 
legislature  intended  to  require  corporate  action  by  a  majority 
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vote  of  stockholders  at  some  general  meeting,  or  special  meet- 
ing called  for  the  specific  purpose,  as  a  condition  precedent  to 
every  sale  of  corporate  property,  real  or  personal,  so  that  every 
dealer  with  a  corporation  would  be  bound  to  inform  himself  as 
to  whether  such  condition  had  been  fulfilled,  would  convict  the 
legislature  of  such  an  absurd  piece  of  lawmaking  that  no  court 
would  venture  to  do  it  without  first  seeking  diligently  for  some 
construction  of  the  law  within  the  reasonable  scope  of  the 
language  used  that  would  avoid  such  meaning.  Corporations, 
in  the  very  nature  of  things,  as  to  their  ordinary  affairs,  must 
be  permitted  to  conduct  business  the  same  substantially,  as  indi- 
viduals. The  confusion  that  would  result  from  a  law  would 
invalidate  every  transfer  of  corporate  property,  real  or 
personal,  unless  the  act  or  the  corporate  officers  in  the  trans- 
action could  be  referred  for  authority  to  some  specific  vote  of  a 
majority  of  the  stockholders  formally  authorizing  it,  would  be 
incalculable.  The  whole  trend  of  modern  decisions  is  against 
impeachment  of  executed  corporate  transactions  except  by 
punishment  of  the  corporation  at  the  suit  of  the  state." 

Sec.  84.  Contracts  and  conveyances — ^Effect  of  want  of 
notice  of  directors  or  stockholders  meeting  authorizing. 
Under  Cal.  Civ.  Code,  §  320,  a  mortgage  executed  in  behalf 
of  a  corporation  is  void  if  made  at  a  special  meeting  of  the 
directors  and  notice  of  the  meeting  has  not  been  given,  and 
statements  made  by  the  president  and  manager  of  such  corpor- 
ation as  to  the  regularity  of  the  execution  of  the  mortgage  will 
not  validate  it,  unless  it  can  be  shown  that  such  manager  owns 
all  the  stock  of  the  corporation  and  that,  in  fact,  he  and  the 
corporation  are  one.  Relley  v.  Campbell,  134  Cal.  175  (66  Pac. 
Rep.  220)-  Under  S.  Dak.  Comp.  Laws,  §  2930,  requiring 
the  meetings  of  stockholders  and  the  board  of  directors  of  a 
corporation  to  be  held  at  its  principal  office,  a  deed  of  the 
corporation,  conveying  all  its  corporate  property,  executed  at  a 
special  meeting  at  a  branch  office,  of  which  no  notice  was  given, 
is  void ;  this  is  especially  true  where  three  of  the  four  directors 
executing  it  were  also  directors  of  the  grantee  corporation,  and 
the  by-laws  of  the  grantor  corporation  required  two  days  notice 
of  all  special  meetings  of  the  board  of  directors.  Summers  v. 
Glenwood  Mining  Co.,  15  S.  Dak.  20  (86  N.  W.  Rep.  749). 

A  deed  of  trust  executed  by  a  corporation  to  secure  its 
bonds  constituting  an  increase  in  its  bonded  indebtedness  is 
valid,  although  no  notice  of  the  meeting  of  its  stockholders 
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authorizing  such  increase  in  its  indebtedness  was  given,  as 
required  by  Mo.  Const.,  art.  12,  §  8 ;  Rev.  Stat.  1889,  §  2499, 
where  all  the  stockholders  signed  an  agreement  that  such 
increase  in  the  bonded  indebtedness  might  be  made  at  a  meeting 
called  for  that  purpose  without  the  giving  of  the  statutory 
notice.  Riesterer  v.  Horton  Land  &  Lumber  Co.,  160  Mo.  141 
(61  S.  W.  Rep.  238).  The  court  say:  "The  constitutions  and 
laws  of  many  of  our  sister  states  contain  provisions  similar  to 
the  provisions  of  our  constitution  and  statutes  requiring  a 
pliblic  notice  to  be  given  a  specified  number  of  days  before  the 
meeting  of  the  stockholders  is  held  to  increase  the  capital  stock 
or  bonded  indebtedness,  and  in  every  instance  in  which  the 
question  has  come  before  the  courts  it  has  been  held  that  the 
notice  required  is  for  the  benefit  of  Jhe  stockholders ;  that  the 
public  has  no  interest  in  the  matter ;  and  that,  if  all  the  stock- 
holders get  together,  even  without  any  previous  notice,  and 
unanimously  (or  the  requisite  majority  of  the  whole  number 
so  assembled)  vote  to  increase  the  stock  or  bonded  indebted- 
ness, the  act  is  legal,  for  those  for  whose  benefit  a  protection  is 
promised  may,  if  sui  juris,  waive  the  benefit  of  the  protection, 
and  bind  themselves  by  contract.  For  these  reasons  mortgages 
executed  to  secure  a  bonded  indebtedness,  pursuant  to  the  order 
of  the  stockholders  when  they  were  all  assembled  in  a  meeting, 
although  the  meeting  was  not  called  by  giving  the  public  notice 
required  by  the  constitution,  have  been  held  to  be  valid.  Camp- 
bell v.  Mining  Co.,  (C.  C.)  51  Fed.  Rep.  i;  Ice  Co.  v. 
Meader,  C.  C.  A.  (72  Fed.  Rep.  115);  Trust  Co.  v. 
Condon,  C.  C.  A,  (67  Fed.  Rep.  84)  ;  Wood  v.  Water- 
works Co.,  (C.  C.)  44  Fed.  Rep.  146;  Nelson  v.  Hub- 
bard, 96  Ala.  238  (II  So.  Rep.  428;  17  L.  R.  A.  375).  In 
other  instances  the  provision  for  notice  was  by  statute,  but  not 
in  the  constitution,  and  the  same  rule  was  adopted.  Beecher  v. 
Mill  Co.,  45  Mich.  103  (7  N.  W.  Rep.  695)  ;  Thomas  v.  Rail- 
road Co.,  104  111.  462 ;  Farmers'  Loan  &  Trust  Co.  v.  Toledo, 
A.  A.  &  N.  M.  R.  Co.,  (C.  C.)  67  Fed.  Rep.  49;  Com- 
missioners v.  Aspinwall,  62  U.  S.  539  (16  L.  Ed.  208).  The 
same  doctrine  is  maintained  by  the  standard  text  writers.  5 
Thomp.  Corp.  §  §  6060,  6069 ;  2  Cook,  Corp.  599 ;  2  Mor.  Priv. 
Corp.  §  675.  The  rule  thus  adopted  as  to  private  corporations 
is  very  different  from  the  rule  applicable  to  public  corporations. 
In  the  latter  case  the  public  officers  must  act  strictly  and  liter- 
ally within  the  letter  of  the  law  giving  the  power  to  act,  and,  if 
a  specific  mode  or  method  for  contracting  is  prescribed,  it  must 
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be  rigidly  followed,  or  the  act  will  be  void.  Ruggles  v.  Collier, 
43  Mo.  353 ;  City  of  St.  Louis  v.  Russell,  9  Mo.  507 ;  Keating 
V.  Kansas  City,  84  Mo.  401,  loc.  Cit.  419.  The  reason  for  the 
difference  is  plain.  Public  officers  are  trustees  for  the  people, 
who  have  to  pay  whatever  liability  is  incurred,  and  are  vested 
with  only  the  powers  conferred,  to  be  exercised  in  the  modes 
prescribed ;  whereas  the  stockholders  of  a  private  corporation 
act  for  themselves,  bind  themselves,  and  must  pay  whatever 
liability  is  incurred.  The  rest  of  mankind  are  not  liable  for 
their  acts,  incur  no  responsibility  from  their  contracts,  have  no 
voice  in  their  meetings,  and  no  standing  in  court  to  call  their 
acts  in  question.  The  state  creates  the  corporation,  can  place 
limitations  upon  their  power,  and  can  call  their  acts  into  ques- 
tion. But  the  people  composing  the  state,  as  individuals,  have 
no  interest  in  or  power  over  them.  It  has  been  pointed  out  in 
State  V.  !McGrath,  86  Mo.  239,  that  the  60-days  notice  was 
held  to  be  for  the  benefit  of  the  public,  and  not  for  the  benefit  of 
the  stockholders.  A  similar  contention  was  made  as  to  the 
statute  of  Michigan  which  required  a  public  notice  of  a  meeting 
for  such  purpose  to  be  given,  and  in  Beecher  v.  Mill  Co.,  45 
Mich.  103  (7  N.  W.  Rep.  695),  Cooley,  J.,  answered  it  in  his 
usual  clear  style,  and  said:  These  are  strong,  and  seem  very 
imperative  words,  and,  if  full  effect  is  given  to  them,  it  may  be 
difficult  to  support  this  mortgage.  But  we  are  not  hastily  to 
conclude  that  words  thus  apparently  imperative  are  to  be  given 
a  literal  interpretation,  and  enforced  accordingly.  Courts  often 
speak  of  acts  and  contracts  as  void  when  they  mean  no  more 
than  that  some  party  concerned  has  a  right  to  void  them. 
*  *  *  If  it  is  apparent  that  an  act  is  prohibitory,  and  de- 
clared void  on  grounds  of  general  policy,  we  must  suppose  the 
legislative  intent  to  be  that  it  shall  be  void  to  all  intents ;  while, 
if  the  manifest  intent  is  to  give  protection  to  determinate  things 
who  are  sui  juris,  the  purpose  is  sufficiently  accomplished  if 
they  are  given  the  liberty  of  voiding.  *  *  *  The  statute 
now  under  consideration  was  passed  to  protect  the  interests  of 
stockholders  in  mining  companies.  It  intends  that  their  mining 
property  shall  not  be  conveyed  away  or  mortgaged  except  by 
their  deliberate  action,  after  they  have  been  notified  of  the 
proposal  to  do  so,  and  have  had  time  to  deliberate  upon  and 
fully  consider  it,  but  the  matter  does  not  concern  the  public  at 
large.  No  principle  of  public  policy  is  at  stake.  No  wrong, 
direct  or  indirect,  is  done  to  any  human  being  if  conveyance 
is  made  or  mortgage  given  without  the  exact  notice  required, 
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unless  It  be  wrong  to  the  stockholders  themselves;  and,  as 
others  are  not  concerned,  why  should  the  statute  give  them  the 
right  to  raise  questions  of  irregularity  which  the  stockholders 
elect  to  waive  ?   We  are  satisfied  such  was  not  the  purpose.' 


9  » 


Sec.  85.  Contracts  and  conveyances — Mortgage  to  di- 
rector constituting  a  part  of  a  necessary  quorum.  Consrtru- 
ing  and  applying  Cal.  Civ.  Code,  §  308,  declaring  that  a  ma- 
jority of  the  board  of  directors  of  a  corporation  "is  a  sufficient 
number  to  form  a  board  for  the  transaction  of  business,"  and  § 
305,  providing  that  "unless  a  quorum  is  present  and  acting,  no 
business  performed  or  act  done  is  valid  as  against  the  corpora- 
tion," it  is  held  that  a  mortgage  executed  by  a  corporation  on 
its  property  to  one  of  its  directors  authorized  by  a  directors' 
meeting  at  which  barely  a  quorum  was  present  is  invalid,  the 
mortgagee's  presence  being  necessary  to  constitute  such 
quorum ;  and  such  a  mortgage  cannot  afterward  be  ratified  by 
the  owners  of  two-thirds  of  the  capital  stock  of  said  corpora- 
tion, under  Cal.  Stat.  1880,  p.  131.  Curtin  v.  Salmon  River 
Hydraulic  Gold-Min.  &  D.  Co.,  130  Cal.  345  (62  Pac.  Rep.  552 ; 
80  Am.  St.  Rep.  132).  The  court  say:  "In  Jones  v.  Morrison, 
31  Minn.  140  (16  N.  W.  Rep.  854),  it  was  held  that  a  director 
of  a  corporation  'cannot  properly  act  on  or  form  a  part  of  a 
quorum  to  act'  on  a  proposition  to  increase  his  compensation. 
In  Van  Hook  v.  Manufacturing  Co.,  5  N.  J.  Eq.  169,  the  chan- 
cellor said  that  a  member  of  a  corporation  contracting  with  it 
is  regarded,  as  to  that  contract,  as  a  stranger,  and  held  that, 
as  the  corporation  was  managed  by  five  directors,  one  director 
could  not,  with  two  others,  constitute  a  board  to  vote  a  mort- 
gage from  the  company  to  himself.  This  case  was  afterwards 
reversed  upon  other  grounds,  but  no  dissent  from  this  rule  was 
expressed.  In  Copeland  v.  Manufacturing  Co.,  47  Hun,  235, 
where  the  corporation  was  governed  by  a  board  of  five  trustees, 
it  was  held  that  an  agreement  made  by  it  in  favor  of  its  presi- 
dent, under  the  authority  of  a  vote  of  himself  and  two  other 
trustees,  was  invalid.  Under  a  similar  state  of  facts  in  Butts 
v.  Wood,  37  N.  Y.  317,  the  court  held  that  the  board  as  thus 
constituted  had  no  authority  to  entertain  a  bill  in  favor  of  one 
of  its  members,  or  to  do  anything  in  relation  to  it;  that  the 
claimant  was  disqualified  from  acting  because  he  could  not  deal 
with  himself,  'and  without  him  there  was  no  quorum  of  the 
directors,  and  they  had  no  authority  to  transact  business.*  In 
Ice  Co.  V.  Reed,  2  How.  Prac.  (N.  S.)  253,  the  court  said:  *A 
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trustee  whose  attendance  is  necessary  to  make  a  quorum  cannot 
act  upon  a  claim  in  his  own  favor  to  bind  the  corporation,  and 
by  his  presence  he  thus  acted/  The  reasoning  of  the  court  in 
its  opinion  in  Buell  v.  Buckingham,  i6  la.  284,  cited  on  behalf 
of  the  respondent,  does  not  commend  itself  to  our  judgment. 
In  New  York  it  has  been  held  that,  where  an  interested  director 
takes  part  in  the  passage  of  the  resolution,  the  corporate  act  is 
vitiated,  whether  his  vote  was  essential  to  its  adoption  or  not. 
Anderton  v.  Aronson,  3  How.  Prac.  (N.  S.)  216;  Ashley  v. 
Kinnan,  N.  Y.  Sup.  (2  N.  Y.  Supp.  574)  ;  Metropolitan 
Eelevated  Ry.  Co.  v.  Manhattan  Ry.  Co.,  14  Abb.  N.  C.  103.  A 
contrary  rule  seems  to  prevail  in  Missouri.  Foster  v.  Planing^ 
Mill  Co.  92  Mo.  79  (4  S.  W.  Rep.  264) ." 

Sec.  86.  Ultra  vires  contracts.  A  deed  whereby  one 
corporation  transfers  all  its  property  to  another  in  exchange 
for  the  shares  of  the  latter,  made  not  as  a  temporary  arrange- 
ment but  as  a  permanent  investment,  is  ultra  vires  and  may  be 
set  aside  at  the  suit  of  a  dissenting  stockholder.  Summers  v. 
Glenwood  Mining  Co.,  15  S.  Dak.  20  (86  N.  W,  Rep.  749).  A 
corporation  which  has  leased  its  property  to  another  corpor- 
ation and  derived  a  benefit  from  the  lease  will  not  be  allowed  to 
maintain  the  defense  that  the  execution  of  the  lease  was  ultra 
vires,  when  an  action  is  brought  to  restrain  it  from  cancelling- 
the  lease  and  taking  possession  of  the  property.  Pittsburgh  etc. 
R.  Co.  V.  Altoona  etc.  R.  Co.,  196  Pa.  St.  452  (46  Atl.  Rep. 
431).  The  defense  that  a  mortgage  issued  by  a  corporation  is 
ultra  vires,  because  larger  than  allowed  by  its  charter,  can  only 
be  made  by  the  state,  the  corporation  or  its  stockholders,  or  a 
third  person  whose  rights  are  infringed  by  the  illegal  agree-- 
ment,  and  where  the  corporation  has  received  and  retains  the 
proceeds  of  the  mortgage,  it  is  estopped  to  maintain  such  de- 
fense. International  Trust  Co.  v.  Davis,  etc.  Co.,  70  N.  H. 
118  (46  Atl.  Rep.  1054).  The  question  whether  a  corporation, 
empowered  by  its  charter  to  "erect  and  operate  safety-deposit 
vaults,"  and  to  possess  so  much  real  estate  "as  shall  be  neces- 
sarv  for  the  transaction  of  its  business,"  had  acted  ultra  vires  in 
the  erection  of  a  14  story  building,  containing  8  store-rooms  and 
100  suites  of  offices,  and  only  one  small  safety-deposit  vault, 
cannot  be  raised  by  a  lessee  of  a  room  in  the  building  in  a  suit 
against  him  for  rent,  since  that  plea  can  be  interposed  in  a 
collateral  proceeding  only  when  the  corporation  is  alleged  tc^ 
have  performed  an  act  which  it  was  not,  under  any  circum- 
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stances,  authorized  to  perform.    Rector  v.  Hartford  Deposit 
Co.,  190  111.  380  (60  N.  E.  Rep.  528). 

Sec.  87.  Ultra  vires  contracts — Foreclosure  of  mort- 
gage by  a  municipal  corporation  taken  by  it  to  secure  an 
illegal  loan  of  its  funds.  A  municipal  corporation  may  in- 
voke the  powers  of  the  courts  to  foreclose  a  mortgage  taken  by 
it  to  secure  an  illegal  loan  of  its  funds ;  and  purchasers  of  the 
mortgaged  property  subsequent  to  the  execution  of  the  mort- 
gage lien,  cannot  take  advantage  of  the  fact  that  the  act  of  the 
city  officials  was  ultra  vires.  City  of  Fergus  Falls  v. 
Fergus  Falls  Hotel  Co.,  80  Minn.  165  (83  N.  W.  Rep. 
54;  50  L.  R.  A.  170;  81  Am.  St.  Rep.  249).  The  court 
say:  "Again,  it  is  urged  that  the  city,  having  no  power 
to  make  the  loan,  cannot  evoke  the  powers  of  the  courts 
in  collecting  it.  The  City  certainly  had  no  authority  to 
loan  this  money.  The  act  was  not  within  its  charter  powers ; 
but  it  does  not  follow  that  the  city  cannot  recover  it.  It  is  true 
that  the  doctrine  of  ultra  vires  is,  and  ought  to  be,  rigidly  en- 
forced in  favor  of  a  municipal  corporation  in  order  to  protect 
its  taxpayers  from  being  plundered  by  the  unlawful  acts  of 
its  officers.  But  when,  as  in  this  case,  a  municipal  corporation 
is  seeking  to  have  restored  to  its  treasury  money  taken  there- 
from under  color  of  an  ultra  vires  contract,  :t  does  not  lie  in 
the  mouth  of  the  beneficiary  of  the  wrongful  act,  or  of  his 
assignee  with  notice,  to  say  that  a  lien  securing  the  payment  or 
return  of  the  money  is  void  because  the  money  was  obtained  by 
virtue  of  a  void  contract ;  otherwise  the  wrong-doer  would  be 
•permitted  to  take  advantage  of  his  own  wrong  to  the  injury  of 
innocent  taxpayers.  There  can  be  no  question  about  the  city's 
power  to  collect  from  Bell  if  he  were  alive  and  solvent,  under 
the  decisipn  in  City  of  Chaska  v.  Hedman,  53  Minn.  525  (55  N. 
W.  Rep.  737),  and  there  is  no  distinction  in  principle  between 
that  case  and  this.  That  decision  rests  upon  the  theory  that 
the  contract  on  the  part  of  the  city  by  which  it  paid  $500  for  the 
establishment  of  a  shoe  factory  was  void,  being  beyond  its 
powers.  The  corporation,  as  such,  had  no  power  to  make  it, 
and  its  officers  had  no  power  to  bind  it.  The  money  having 
been  paid  without  authority,  its  payment  was  not  a  corporate 
act,  and  the  corporation  could  recover  the  money.  The  prin- 
ciple applied  in  that  case  is  not  changed  by  the  effect  of  Cr.. 
Code,  §§  136,  369,  370.  Those  sections  apply  to  public  officers, 
but  can  have  no  application  to  the  city  as  such.  The  general 
rule  that  the  law  leaves  the  parties  to  an  illegal  transaction 
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where  it  finds  them  has  no  application.  The  officers  of  the  city 
are  not  the  city.  The  city  cannot  be  bound  by  the  unlawful 
acts  of  its  officers  in  paying  out  its  money.  And,  if  the  city  may 
recover  the  money  from  those  who  received  it,  why  may  it  not 
foreclose  the  mortgage,  it  being  impossible  to  secure  the  money, 
or  any  part  of  it,  in  any  other  way  ?  There  is  no  difference  in 
principle  between  the  two  remedies.  The  city  is  only  recovering 
what  it  can  of  the  funds  illegally  taken  from  its  treasury.  The 
defendant  cannot  complain.  It  bought  the  property  with  notice 
of  the  city's  claim  and  lien.  It  is  in  no  worse  position  than  if 
the  loan  had  been  made  by  a  private  party.  And  k  would  be 
inequitable  to  permit  it  to  benefit  by  the  illegal  act  of  the  city 
officials  under  such  circumstances.  This  right  of  a  municipal 
corporation  to  enforce  its  claims  under  such  circumstances  has 
been  recognized  or  applied  in  the  following  cases :  Deering  v. 
Peterson,  75  Minn.  118  {jy  N.  W.  Rep.  568)  ;  Bank  Matthews, 
98  U.  S.  621  (25  L.  Ed.  188)  ;  City  of  Buffalo  v.  Balcom,  134 
X.  Y.  532  (32  N.  E.  Rep.  7)  ;  Hay  v.  Railroad  Co.,  (C.  C.) 
20  Fed.  Rep.  15."  See  dissenting  opinion  by  Brown,  J., 
in  the  principal  case  for  review  of  contrary  authorities. 

Sec.  88.  Municipal  corporations — Purchase  of  lands — 
Incurring  debt  by  in  excess  of  statutory  limit.  Under  the 
general  powers  given  a  city  by  Mo.  Rev.  Stat.  1845,  ch.  34, 
"to  hold,  purchase  and  convey  such  real  and  personal  estate  as 
the  purposes  of  the  corporation  shall  require,  not  exceeding  the 
amount  limited  by  its  charter,"  it  may  acquire  land  outside  of 
its  limits  for  the  purpose  of  a  wharf,  though  the  express  grant 
of  power  to  it  to  acquire  land  outside  of  its  limits  does  not 
mention  wharf  purposes.  Hafner  v.  City  of  St.  Louis,  161  Mo. 
34  (61  S.  W.  Rep.  632).  Where  a  city  desiring  to  purchase 
lands,  the  cost  of  which  exceeds  its  debt  incurring  power,  under 
Mass.  Stat.  1885,  ch.  178  §  3,  entered  into  an  arrangement  with 
the  owners  of  the  land  to  execute  mortgages  on  the  land  and 
for  its  purchase  subject  to  them,  the  purchase  may  be  enjoined, 
although  the  deed  expressed  stipulates  that  the  city  should  not 
be  liable  for  the  mortgages.  Browne  v.  City  of  Boston,  179 
Mass.  321  (60  N.  E.  Rep.  934).  The  court  say:  "It  is  true 
that  no  action  could  be  maintained  against  the  city  for  the 
balance  of  the  purchase  price,  land  that  in  that  sense  the  city 
would  not  be  indebted  for  such  balance.  But  the  property, 
when  conveyed,  will  be  subject  to  the  mortgages  that  have  been 
placed  upon  it  pursuant  to  the  arrangement  that  has  been  made, 
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and  the  city  either  will  have  to  pay  them,  or  submit  to  have  the 
property  taken  from  it  by  foreclosure  proceedings.  It  will  thus 
become  indirectly  liable  for  the  amount  secured  by  the  mort- 
gages, and  the  taxpayers  will  ultimately  be  obliged  to  pay  it  as 
contemplated.  In  a  sense,  therefore,  it  might  be  said,  if  this 
arrangement  were  carried  out,  that  the  city  would  be  indebted 
for  the  sums  secured  by  the  mortgages.  Certainly,  no  account 
of  its  assets  and  liabilities  would  be  correct  which  omitted  this 
property  from  the  one  and  the  amount  for  which  it  was  mort- 
gaged from  the  other.  Moreover,  there  is  authority  for  the 
proposition  that,  if  the  city  had  itself  mortgaged  the  property, 
and  had  stipulated  in  the  mortgages  that  it  should  not  be  liable, 
but  that  the  mortgagees  should  look  to  the  land  alone,  such  a 
transaction  would  be  within  the  prohibition  of  the  statute,  and 
would  not  be  upheld.  Mayor,  etc.,  v.  Gill,  31  Md.  375 ;  Earles 
V.  Wells,  94  Wis.  285  (68  N.  W.  Rep.  964;  59  Am.  St.  Rep. 

885). 

The  object  of  the  statute  is  to  protect  the  taxpayer  by  confin- 
ing the  indebtedness  of  the  city  within  a  prescribed  limit.  The 
manner  in  which  the  indebtedness  is  created  is  immaterial,  if 
the  result  is  to  subject  the  city  to  a  present  liability,  direct  or 
indirect,  which  the  taxpayers  eventually  will  be  called  on  to 
meet.  It  seems  to  us  that  such  will  be  the  result  of  the  ingen- 
ious scheme  that  has  been  devised  in  the  present  case.  We 
think  that  the  statute  cannot  be  evaded  in  the  manner  proposed. 
See  Ironwood  Waterworks  Co.  v.  City  of  Ironwood,  gig  Mich. 
454  (58  N.  W.  Rep.  371)  ;  Mayor,  etc.,  v.  Gill,  31  Md.  375; 
Newel  V.  People,  7  N.  Y.  9 ;  Reynolds  v.  City  of  Waterville, 
92  Me.  292  (42  Atl.  Rep.  553)  ;  Earles  v.  Wells,  94  Wis.  285 
(68  N,  W.  Rep.  964 ;  59  Am.  St.  Rep.  885) ." 
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Sec.  89*  Covenants  by  implication — Statutes  con- 
strued. Where  a  general  scheme  of  land  improvement  is 
announced  to  invited  purchasers  of  lots,  and  part  of  the  pro- 
mulgated scheme  is  declared  through  advertisements  embrac- 
ing a  plat  of  the  lands  to  be,  that  a  certain  named  portion  of  the 
land  designated  on  the  plat  as  "Park,"  "Grove,"  and  "Camp 
Ground"  shall  be  devoted  to  special  purposes,  which  are  held 
out  to  be  advantageous  to  all  the  lots  to  be  sold,  an  implied  cov- 
enant is  thereby  entered  into  by  the  owner  with  the  lot  pur- 
chasers that  the  named  portion  shall  be  devoted  to  the  an- 
nounced uses.  Each  purchaser  of  a  lot,  and  his  grantees,  may 
enforce  this  covenant  against  the  grantor,  or  his  grantees  who 
purchased  with  notice  of  this  implied  covenant.  He  may  also 
enforce  it  against  the  donee  of  the  covenantor,  who  accepts  as 
a  gift  a  conveyance  of  part  of  the  lands  charged  by  the  cov- 
enant. Such  a  grantee  simply  stands  in  the  place  of  the  donor. 
All  the  notice  which  the  donor  had  at  the  date  of  the  gift  is  im- 
puted to  his  grantee,  who  paid  nothing  for  his  deed.  Bridge- 
water  V.  Ocean  City  R.  Co.,  62  N.  J.  Eq.  276  (49  Atl.  Rep. 
801). 

Under  CaL  Civ.  Code,  §  11 13,  providing  that  all  con- 
veyances of  realty  shall  contain  an  implied  covenant  against 
inciunbrances  unless  the  contrary  is  stipulated  therein,  and  that 
such  covenant  may  be  sued  on  the  same  as  if  expressed  in  the 
deed,  a  mortgagee  joining  in  a  conveyance  with  the  owner  is 
liable  on  such  implied  covenant.  Holzheier  v.  Hayes,  133  Cal. 
456  (65  Pac.  Rep.  968).  S.  Dak.  Comp.  Laws,  §  3249,  provid- 
ing that  the  use  of  the  word  "grant"  in  a  conveyance  shall  imply 
certain  covenants  which  will  pass  an  after-acquired  title  under 
§  3254,  does  not  apply  to  the  use  of  that  word  in  a  conveyance 
unless  it  purports  to  convey  an  estate  in  fee  simple.  State  v. 
Kemmerer,  14  S.  Dak.  169  (84  N.  W.  Rep.  771). 

Construing  and  applying  Wis.  Rev.  Stat.,  §  2204,  provid- 
ing that  "no  covenant  shall  be  implied  in  any  conveyance  of 
real  estate  whether  such  conveyance  contain  special  covenants 
or  not,"  it  is  held  that  a  condition  in  a  deed  conveying  a  mill 
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lot  lying  along  side  a  canal  or  race,  that  the  grantee  make  one- 
third  of  all  necessary  repairs  on  the  dam  or  race,  does  not  create 
by  implication  a  covenant  on  the  part  of  the  grantors  to  make 
the  other  two-thirds  of  such  repairs.  Koch  v.  Hustis,  113  Wis. 
599  (87  N.  W.  Rep.  834).  The  court  say:  "It  seems  certain, 
therefore,  that  under  Qur  statute  no  covenant  to  repair  can  be 
implied  from  the  terms  of  the  deed  in  question,  and  we  do  not 
understand  that  the  plaintiff's  counsel  so  contended,  but  their 
contention,  as  before  stated,  is  that  the  deed  actually  contains 
sudi  a  covenant  by  necessary  construction  of  its  provisions. 
This  theory  of  a  covenant  *by  construction'  certainly  comes 
perilously  near  to  a  covenant  'by  implication.*  To  say  that 
there,  is  such  a  covenant  in  a  deed  in  the  absence  of  express 
words,  we  must  be  able  to  say  that  the  language  of  the  deed 
necessarily  means  such  an  agreement.  It  is  not  sufficient  to 
say  that  there  are  certain  agreements  in  the  deed  which  would 
be  unreasonable  or  unlikely  to  be  made  in  the  absence  of  some 
counter  agreement,  and  hence  that  the  counter  agreement  must 
be  supplied  by  construction,  because  this  would  amount  to  noth- 
ing more  nor  less  than  the  creation  of  the  supposed  counter 
agreement  by  implication.  In  our  judgment,  this  is  what  the 
plaintiff's  contention  amounts  to  in  the  final  analysis." 

Sec.  90.  Transfer  of  covenant — Seisin  or  possession 
necessary.  In  discussing  what  seisin  or  possession  by  suc- 
cessive grantees  is  necessary  to  transmit  a  covenant  of  war- 
ranty, the  supreme  court  of  Wisconsin,  in  the  case  of  Wallace 
V.  Pereles,  109  Wis.  316  (85  N.  W.  Rep.  371 ;  53  L.  R.  A.  644; 
83  Am.  St.  Rep.  898),  say:  "The  rule  is  universal  that,  in 
order  to  carry  the  covenants  in  a  deed  to  subsequent  grantees, 
there  must  be  actual  or  constructive  seisin.  In  absence  of  both 
right  and  possession,  all  the  elements  which  constitute  an 
estate  are  necessarily  wanting,  and  the  covenants  contained  in 
the  grant  must  remain  in  the  grantee,  from  the  absence  of  every 
thing  which  can  carry  them  further,  i  Smith,  Lead.  Cas.  (8th 
Ed.)  p.  205,  and  cases  cited.  In  New  York  the  rule  is  thus 
stated :  'Privity  of  estate  is  essential  to  carry  covenants  of  war- 
ranty and  quiet  enjoyment  to  subsequent  grantees,  in  order  to 
support  a  right  of  action  by  them  against  the  original  coven- 
antor when  there  has  been  an  eviction  by  paramount  title.* 
Mygatt  V.  Coe,  147  N.  Y.  456  (42  N.  E.  Rep.  17)  ;  152  N.  Y. 
457  (46  N.  E.  Rep.  949;  57  Am.  St.  Rep.  521).  In  a  note  to 
Spencer's  Case,  i  Smith,  Lead.  Cas.  (9th  Ed.)  p.  234,  it  is  said: 


77  EPITOME  OF  CASES.  §  90,  91 

*If  any  estate  passes  from  the  grantor  to  the  grantee  in  a  con- 
veyance, it  is  enough  to  carry  covenants.     But  if  the  title  of 
the  grantor  wholly  fails,  so  that  no  title  to  the  land  passes  to 
the  grantee,  with  which  the  covenants  can  run,  the  grantee  can 
take  no  advantage  of  them.'    The  following  cases  are  cited  to 
support  the  text:  Slater  v.  Rawson,  i  Mete.  (Mass.)  450;  6 
Mete.  (Mass.)  439;  Beardsley  v.  Knight,  4  Vt.  471 ;  Devore  v. 
Sunderland,    17   Ohio,   52    (49   Am.  Dec.  442) ;   Martin  v. 
Gordon,  24  Ga.  533 ;  Burtners  v.  Keran,  24  Grat.  42 ;  Allen  v. 
Green,  19  Ala.  34.    The  general  rule  is  that  the  covenant  of  a 
stranger  to  the  title  is  personal  to  the  covenantee,  and  is  incap- 
able of  transmission  by  a  mere  conveyance  of  the  land«  Mygatt 
v.  Coe,  152  N.  Y.  457,  466  (46  N.  E.  Rep.  949 ;  57  Am.  St.  Rep. 
521).     In  Nichol  v.  Alexander,  28  Wis.  118,  this  court  held 
that  if  a  grantor,  by  full-covenant  deed  of  warranty,  assumes  to 
convey  unoccupied  land  to  which  he  had  no  title,  there  is  at 
once  a  constructive  eviction  of  the  grantee,  which  entitles  him 
to  the  same  remedies  that  he  would  be  entitled  to  had  he  been 
turned  out  of  the  actual  possession  of  the  land  by  legal  process. 
The  rule  has  been  re-asserted  and  approved  in  subsequent  cases. 
Mclnnis  v.  Lyman,  62  Wis.  191  (22  N.  W.  Rep.  405)  ;  McLen- 
nan V.  Prentice,  ^j  Wis.  124  (45  N.  W.  Rep.  943).    We  do  not 
see  how  the  rule  would  be  different  if  the  grantor  conveyed 
lands  to  which  he  had  no  title,  if  they  were  in  the  possession  of 
the  actual  owner.    The  cause  of  action  arises  as  soon  as  the 
deed  was  delivered,  and  was  not  assigned  or  transmitted  to 
subsequent  grantees  by  a  mere  conveyance  of  the  land.    We 
.  therefore  hold  that  where  the  record  shows  that  the  grantor 
had  no  title  and  no  possession,  and  there  is  no  proof  that  the 
^antee  took  possession,  the  covenants  of  the  grantor  are  per- 
sonal to  the  grantee,  and  are  not  transmitted  to  subsequent 
grantees  by  a  mere  conveyance  of  the  land.    Whether,  if  the 
defendant's  grantee  entered  into  the  immediate  possession  of 
the  land  after  delivery  of  the  deed,  that  fact  would  be  sufficient 
to  carry  the  covenants,  is  a  matter  of  some  doubt.    There  are 
respectable  authorities  upon  both  sides  of  the  question,  but,  it 
not  being  fairly  in  this  case,  we  leave  it  for  future  considera- 
tion." 

Sec.  91.  Transfer  of  covenant — ^Conveyance  of  equit- 
able title.  A  deed  which  conveys  only  an  equitable  title 
will  not  pass  a  prior  grantor's  covenant  of  warranty.  Wallace 
v.  Pereless,  109  Wis.  316  (85  N.  W.  Rep.  371 ;  53  L.  R.  A.  644; 
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83  Am.  St.  Rep.  898).  The  court  say:  "In  Wright  v.  Sperry, 
21  Wis.  331,  this  court  said:  It  is  a  general  principle  that  cov- 
enants run  only  with  the  legal  title  to  lands  and  tenements. 
Beardsley  v.  Knight,  4  Vt.  471 ;  Randolph's  Adm'r  v.  Kinney, 
3  Rand.  (Va.)  396;  Watson  v.  Blaine,  12  Serg.  &  R.  131  (14 
Am.  Dec.  669)  ;  Alen  v.  Wooley,  i  Blackf .  149 ;  i  Smith,  Lead. 
Cas.  (8th  Ed.)  121.'  This  case  was  decided  at  a  time  when  a 
mortgage  in  this  state  carried  the  fee,  and  it  w^s  held  that,  as 
the  assignment  of  the  several  mortgages  was  informal,  the 
legal  title  to  the  land  did  not  pass  to  the  assignee  so  that  he 
could  have  the  benefit  of  the  covenants  of  warranty.  The  rule 
is  somewhat  ancient  and  technical,  but  it  passed  into  the  juris- 
prudence of  this  state  at  an  early  day,  and  has  stood  unchal- 
lenged ever  since.  The  weight  of  authority  against  it  is  not  so 
great  that  we  feel  impelled  to  depart  therefrom.  See  McGood- 
win  V.  Stephenson,  ii  B.  Mon.  21 ;  Mayor,  etc.,  v.  Blamire,  8 
East,  487." 

Sec.  92.  t  Personal  covenants  and  covenants  running 
with  the  land.  The  covenant  of  seisin  does  not  run  with 
the  land,  and  is  broken,  if  at  all,  as  soon  as  it  is  made,  and  not 
by  the  occurrence  of  any  future  event ;  it  can  be  taken  advan- 
tage of  only  by  the  covenantee  or  his  personal  representatives, 
and  can  neither  pass  to  an  heir,  a  devisee,  nor  a  subsequent  pur- 
chaser. Prestwood  v.  McGowin,  128  Ala.  267  (29  So.  Rep. 
386).  A  covenant  in  a  deed  against  incumbrances  does  not  run 
with  the  land,  or  pass  to  the  covenantee's  assignee;  hence  a 
purchaser  of  the  land  from  the  covenantee  cannot  recover  from 
the  covenantor  taxes  paid  by  him  which  were  an  incumbrance 
upon  the  land  at  the  time  of  the  execution  of  the  deed.  McPike 
V.  Heaton,  131  Cal.  109  (63  Pac.  Rep.  179;  82  Am.  St.  Rep. 
335).  But  when  such  deed  contains  a  stated  consideration,  and 
the  covenantee  conveys  the  premises  to  one  having  no  notice  of 
the  real  consideration,  such  grantee  may,  upon  paying  off  the 
incumbrance,  maintain  an  action  for  the  damages  sustained 
against  the  covenantor,  and  such  action  is  not  subject  to  set-off 
or  defense  by  the  covenantor.  Randall  v.  Macbeth,  81  Minn. 
376  (84  N.  W.  Rep.  1 19 ;  83  Am.  St.  Rep.  387) .  In  New  York 
'  it  is  held  that  the  covenant  against  incumbrances  attaches  to 
and  runs  with  the  land,  and  passes  to  a  remote  grantee  through 
the  line  of  conveyances,  whether  there  is  a  nominal  breach  or 
not  when  the  deed  is  delivered ;  but  a  grantee  in  a  deed  con- 
taining a  covenant  against  incumbrances  cannot  sue  a  remote 
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grantor  on  his  covenant  against  incumbrances  on  account  of  an 
incumbrance  which  his  grantor  expressly  assumed  and  agreed 
to  pay.  Geiszler  v.  De  Graaf,  i66  N.  Y.  339  (59  N.  E.  Rep.  993 ; 
82  Am.  St.  Rep.  659 ;  see  pp.  664-690  for  an  exhaustive  collation 
of  authorities  on  "What  covenants  run  with  the  land"). 

Sec.  93.  Covenants  of  seisin  and  warranty.  The  dedi- 
cation of  land  to  the  public  is  a  breach  of  a  covenant  of  seisin 
in  a  subsequent  deed  to  the  same  land,  since  the  legislature 
alone  has  power  to  relieve  the  dedicated  lands  and  discharge  the 
public  servitude.  DeLong  v.  Spring  Lake  Co.,  65  N.  J.  L.  i 
(47  Atl.  Rep.  491).  A  covenant  to  warrant  and  defend  against 
"all  persons  whatsoever"  indudes  a  warranty  against  the  state. 
West  Coast  Mfg.  Co.  v.  West  Coast  Imp.  Co.,  25  Wash.  627 
(66  Pac.  Rep.  97).  A  covenant  of  warranty  does  not  make  the 
covenantor  liable  for  costs  and  expenses  incurred  by  his  coven- 
antee in  an  action  brought  by  him  to  quiet  his  title  against  a 
claim  which  is  adjudged  to  be  groundless,  although  the  coven- 
antor was  notified  of  the  action.  Thorne  v.  Chrk,  112  la.  548 
(84  N.  W.  Rep.  701 ;  84  Am.  St.  Rep.  356).  If  the  warrantor  of 
a  title  executes  at  the  request  of  the  warrantee  an  instrument 
which  may  injure  the  title,  the  warrantor  is  not  thereby  made 
liable  upon  his  covenant  of  warranty,  and  hence  cannot  main- 
tain a  bill  in  equity  to  clear  the  title  from  such  instrument, 
without  allegation  and  proof  that  such  warrantee  has,  upon 
request,  refused  to  move  in  the  matter.  Cobb  v.  Baker,  95  Me 
89  (49  Atl.  Rep.  425).  A  wife  who  joins  her  husband  in  a 
conveyance  of  his  land  merely  for  the  purpose  of  relinquishing 
her  dower  interest  is  not  bound  by  a  covenant  of  warranty 
therein.  Pyle  v.  Gross,  92  Md.  132  (48  Atl.  Rep.  713)  ;  Miller 
V.  Morris,  123  Ala.  164  {t.j  So.  Rep.  401),  applying  Code, 
1896,  §  1514. 

Sec.  94.  Covenants  against  incumbrances.  The  ex- 
istence  of  an  easement  for  a  railroad  right  of  way  over  land  is 
not  a  breach  of  covenant  against  incumbrances,  but  a  breach 
of  warranty.  Haran  v.  Stratton,  120  Ala.  145  (27  So.  Rep. 
648).  Under  S.  Dak.  Comp.  Laws,  §  4585,  a  covenant  in 
a  deed  against  incumbrances  cannot  be  enforced  where  the 
grantee  has  not  extinguished  the  incumbrance  or  expended  any- 
thing towards  it.  Loiseau  v.  Threlstad,  14  S.  Dak.  257  (85 
N.  W.  Rep.  189).  A  covenant  in  a  deed  that  the  land  con- 
veyed is  free  from  all  incumbrances  except  a  certain  mortgage, 
and  that  the  g^ntor  will  "keep  all  interest  on  said  mortgage 
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paid  when  due,  also  all  taxes  on  said  property  as  they  mature, 
and  save  the  grantee  harmless  from  all  incumbrances  to  date," 
binds  the  grantor  to  save  the  grantee  harmless  not  only  from 
the  interest  but  from  the  principal  of  the  mortgage.  Hall  v. 
Allis,  73  Conn.  238  (47  Atl.  Rep.  114).  In  an  action  to  recover 
damages  for  breach  of  a  covenant  against  incumbrances,  a 
statement  in  the  answer  to  the  effect  that  the  plaintiff  had  re- 
tained out  of  the  money  due  to  the  defendant  a  certain  sum  in 
settlement  and  full  payment  of  the  incumbrance  discharged  by 
the  plaintiff  is  an  implied  admission  of  the  existence  and  validity 
of  the  incumbrance.  Johnson  v.  Hesser,  61  Neb.  631  (85  N. 
W.  Rep.  894).  In  an  action  for  breach  of  implied  covenant 
against  incumbrances,  the  fact  that  the  plaintiff  had  failed  to 
release  a  judgment  as  he  had  agreed  to  do,  which  agreement 
was  a  part  of  the  consideration  for  making  the  deed,  is  no 
defense  where  the  judgment  has  been  barred  by  the  statute  of 
limitations.  Holzheier  v.  Haynes,  133  Cal.  456  (65  Pac.  Rep. 
968).  When  an  incumbrance  existing  at  the  time  of  a  convey- 
ance has  ripened  into  an  indefeasible  title,  under  which  the 
covenantee  has  been  evicted  from  a  part  of  the  premises  con- 
veyed, he  is  entitled  to  recover  such  part  of  the  price  paid  for 
the  premises  as  is  proportionate  to  the  relative  value  of  the 
portions  of  the  property  at  the  time  he  obtained  his  deed,  but 
this  is  not  shown  by  a  finding  that  $150  was  paid  for  the  whole 
property,  and  that  the  value  of  the  portion  retained  is  $50. 
Loiseau  v.  Threlstad,  14  S.  Dak.  257  (85  N.  W.  Rep.  189). 

Sec.  95.  Breach  of  covenants.  A  tax  certificate  is 
simply  a  lien  upon  property,  and  its  existence  therefore,  at  the 
time  of  the  execution  of  a  deed  to  such  property,  is  not  a  breach 
of  a  covenant  of  seisin  contained  in  such  deed,  although  it 
might  be  a  breach  of  a  covenant  of  warranty.  Zerfing  v.  Seelig, 
14  S.  Dak.  303  (85  N.  W.  Rep.  585).  A  grantor's  covenant  of 
warranty  is  not  broken  by  the  fact  that  he  claims  under  a 
deed  from  a  minor  until  such  deed  is  disaffirmed.  Pritchett  v. 
Redick,  62  Neb.  296  (86  N.  W.  Rep.  1091).  A  mortgage 
which  the  habendum  clause  in  a  deed  declares  the  property  ta 
be  subject  to,  is  not  a  breach  of  a  covenant  of  general  war- 
ranty in  the  deed.  Hopper  v.  Smyser,  90  Md.  363  (45  Atl.  Rep. 
206)  ;  nor  is  a  mortgage  on  the  premises,  which  the  grantee 
assumed  and  agreed  to  pay  as  a  part  of  the  purchase  nioney, 
Laderoute  v  Challe,  9  N.  Dak.  331  (83  N.  W.  Rep.  218).  A 
right  of  way  over  real  estate  constitutes  such  an  encumbrance 
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as  will  support  an  action  for  breach  of  covenant  of  warranty  in 
a  conveyance  of  the  property,  even  though  the  grantee  knew  of 
Its  existence  at  the  time  he  purchased  the  property,  Sherwood 
V.  Johnson,  28  Ind.  App.  2^7  (62  N.  E.  Rep.  645)  ;  but  the  use 
of  a  part  of  a  parcel  of  land  as  a  public  street  does  not  constitute 
a  breach  of  a  covenant  of  warranty  in  a  deed  conveying  the 
land,  where  the  use  was  open  and  visible  and  the  grantee  was 
acquainted  with  all  the  facts,  Weller  v.  Fidelity  Trust  &  S-V. 
Co.,  Ky.  (64  S.  W.  Rep.  843 ;  23  Ky.  Law  Rep.  1136). 
A  covenant  of  warranty  in  a  deed  conveying  a  tract  of  land 
consisting  of  a  narrow  strip  along  the  shore  together  with 
lands  overflowed  by  the  tide,  the  latter  constituting  the  larger 
part  of  the  tract,  applies  to  the  tide  lands  the  same  as  to  the 
upland,  and  a  seizure  by  the  state  of  such  lands  is  a  breach  of 
the  covenant,  although  the  condition  of  such  tide  lands  was 
apparent  at  the  making  of  the  deed,  and  the  fact  that  the  title 
to  such  lands  was  in  the  state  was  known  to  the  grantee. 
West  Coast  Mfg.  Co.  v.  West  Coast  Imp.  Co.,  25  Wash.  627 
(66  Pac.  Rep.  97). 

Sec.  96.  Breach  of  covenants — Eviction.  An  eviction, 
either  actual  or  constructive,  is  essential  to  a  breach  of  coven- 
ants of  seisin  and  warranty.  Oliver  v.  Bush,  125  Ala.  534  {2.7 
So.  Rep.  923)  ;  Prestwood  v.  McGowin,  128  Ala.  267  (29  So. 
Rep.  386)  ;  Griffin  v.  Thomas,  128  N.  C.  310  (38  S.  E.  Rep. 
903).  The  statute  of  limitations  does  not  begin  to  run  until  the 
eviction  occurs.  West  Coast  Mfg.  Co.  v.  West  Coast  Imp.  Co., 
25  Wash.  627  (66  Pac.  Rep.  97).  To  constitute  a  breach  of 
covenant  of  warranty  the  eviction  of  the  covenantee  must  have 
been  under  a  lawful  and  paramount  title,  which  existed  and 
was  outstanding  when  the  conveyance  by  the  convenantor  was 
made.  Bedell  v.  Christy,  62  Kan.  760  (64  Pac.  Rep.  629).  An 
outstanding  title  in  remainder  does  not  constitute  such  an  evic- 
tion, where  the  grantee  has  gone  into  and  remains  in  possession. 
Oliver  v.  Bush,  125  Ala.  534  (27  So.  Rep.  923).  A  judgment 
of  ejectment  in  favor  of  a  third  person  rendered  against  a  cov- 
enantee in  a  covenant  of  warranty,  under  an  agreement  between 
them,  will  not  support  an  action  by  him  on  such  covenant 
against  his  grantor.  Vincent  v.  Hicks,  Ky.  (64  S.  W. 
Rep.  456 ;  23  Ky.  Law.  Rep.  859).  In  Wisconsin  it  is  held  that 
a  judgment  of  eviction  against  a  covenantor's  grantee  of  which 
such  covenantor  had  no  notice  until  after  its  rendition,  is  not 
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even  prima  facie  evidence  of  an  eviction  in  a  subsequent  action 
on  his  covenant  Wallace  v.  Pereles,  109  Wis.  316  (85  N.  W. 
Rep.  371 ;  S3  L.  R.  A.  644 ;  83  Am.  St.  Rep.  898). 

An  eviction  to  constitute  a  breach  of  warranty  need  not  be 
with  force ;  if  the  convenantee  has  yielded  to  a  paramount  title, 
and  given  up  possession ;  or  he  becomes  the  tenant  of  him  of 
superior  title,  or  has  purchased  his  title ;  or  if  the  covenantee 
has  been  denied  or  held  out  of  possession,  by  one  in  actual  pos- 
session under  a  paramount  title,  at  the  time  of  the  conveyance, 
this  would  be  a  breach  of  the  covenant.  Prestwood  v. 
McGowin,  128  Ala.  267  (29  So.  Rep.  386) ;  Lowery  v.  Yawn, 
III  Ga.  61  (36  S.  E.  Rep.  294).  Where  the  state  holds  an  un- 
assailable paramount  title  to  the  land  conveyed  by  a  deed  of 
general  warranty,  and  gives  the  covenantee  the  option  of  pur- 
chasing the  title  at  a  certain  price  or  vacating  and  relinquish- 
ing the  premises,  a  purchase  under  such  circumstances  is  such 
an  eviction  as  is  a  breach  of  the  covenant  of  warranty  or  for 
quiet  enjoyment.  West  Coast  Mfg.  Co.  v.  West  Coast  Imp. 
Co.,  25  Wash.  627  (66  Pac.  Rep.  97).  The  purchase  by  a 
grantee  in  a  warranty  deed  of  a  prior  outstanding  invalid  tax 
title  on  which  the  holder  thereof  could  not  have  maintained  anv 
action  to  recover  the  land  or  taxes  paid,  does  not  entitle  him  to 
recover  from  his  warrantor  the  amount  paid  for  such  title. 
Bruington  v.  Barber,  63  Kan.  28  (64  Pac.  Rep.  963).  Citing  2 
Devi,  Deeds,  §  928 ;  Cummings  v.  Holt,  56  Vt.  384 ;  Mclnnis 
v.  Lyman,  62  Wis.  191  (22  N.  W.  Rep.  405)  ;  Balfour  v.  Whit- 
man, 89  Mich.  202  (50  N.  W,  Rep.  744)  ;  Gleason  v.  Smith,  41 
Vt.  293,  Snyder  v.  Jennings,  15  Neb.  372  (19  N.  W.  Rep.  501)  ; 
Robinson  v.  Bierce,  102  Tenn.  428  (52  S.  W.  Rep.  992 ;  47  L. 
R.  A.  275)  ;  Luther  v.  Brown,  66  Mo.  App.  227. 

Sec.  97.  Breach  of  covcnants^Who  may  sue  for — 
Pleading  and  practice.  Only  the  party  holding  title  at  the 
time  of  a  breach  of  warranty,  or  his  personal  representatives 
can  sue  thereon,  and  when  the  warranty  is  broken  at  the  time 
of  the  execution  of  the  conveyance,  the  grantee  alone  is  entitled 
to  sue  thereon.  Prestwood  v.  McGowin,  128  Ala.  267  (29  So. 
Rep.  386).  A  reconveyance  will  not  operate  as  an  assignment 
of  a  cause  of  action  for  breach  of  warranty  in  the  original  deed ; 
but  where  the  reconveyance  is  by  warranty  deed,  the  covenants 
of  the  parties,  being  mutual,  cancel  each  other,  so  that  neither 
party  can  maintain  an  action  on  the  covenants.  Carroll  v. 
Carroll,  113  la.  419  (85  N.  W.  Rep.  639).    The  grantee  in  a 
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deed,  which  contains  a  warranty  that  an  existing  contract  for 
the  purchase  of  the  same  land  will  be  paid  according  to  its 
terms,  may  recover  on  the  warranty  although  the  vendee  under 
such  contract  has  made  a  parol  surrender  to  him  of  all  his 
interest  under  the  contract,  as  such  an  estate  cannot  be  sur- 
rendered by  parol.  Stewart  v.  McLaughlin's  Estate,  126  Mich. 
I  (85  N.  Vv.  Rep.266). 

A  complaint  for  breach  of  covenant  of  seisin,  alleging  that 
at  the  time  of  the  execution  of  the  deed  the  grantor  had  no 
title  to  the  land,  and  was  not  lawfully  seised  of  the  same,  but 
that  another  had  title  to  and  was  in  adverse  possession  of  the 
land,  and  that  the  grantee  had  since  brought  action  in  eject- 
ment against  the  party  in  possession,  in  which  he  had  failed  by 
reason  of  the  adverse  possession  and  superior  title  of  the  other, 
sufficiently  avers  that  the  grantee  has  been  held  out  of  posses- 
sion by  a  paramount  title  and  an  adverse  possession  existing  at 
the  time  the  covenants  were  made.     Prestwood  v.  McGowin, 
128  Ala.  267  (29  So.  Rep.  386).    A  covenantee  having  a  claim 
for  damages  against  his  deceased  covenantor  for  a  breach  of 
the  covenant  during  his  lifetime,  must  present  his  claim  against 
the  estate  of  the  deceased  covenantor,  instead  of  proceeding 
against  lands  which  have  descended  to  his  heirs,  where  a  statute 
(X.  H.  Pub.  Laws,  ch.   196,  §    15;  ch.  201,  §    i)    makes 
the  real  estate  of  a  decedent  chargeable  with  the  payment 
of  his  debts  and  authorizes  a  sale  thereof  for  that  purpose' 
Sawyer  v.  Jefts,  70  N.  H.  393  (47  Atl.  Rep.  416).    A  judg- 
ment for  damages  for  breach  of  a  covenant  of  warranty  in  the 
conveyance  of  property  will  be  allowed  in  reduction  of  the 
mortgage  debt  for  such  c§nveyance,  although  such  judgment 
was  not  recovered  until  after  judgment  in  a  suit  for  foreclosure 
of  the  mortgage,  but  before  the  foreclosure  was   complete. 
Harrington  v.  Bean,  94  Me.  208  (47  Atl.  Rep.  147).    In  an 
action  upon  a  covenant  of  title,  a  prima  facie  case  is  made  when 
the  covenantee  has  shown  by  the  records  the  title  to  be  in  a 
third  person,  and,  as  far  as  the  record  shows,  no  chain  of  title 
connecting  the  covenantor  with  such  title.     Zerfing  v.  Seelig, 
14  S.  Dak,  303  (85  X.  W.  Rep.  585).    A  deed  containing  cov- 
enants of  seisin  and  warranty  is  not  admissible  in  an  action  for 
the  breach  of  such  covenants  when  the  covenants  do  not  run  to 
all  the  plaintiffs,  they  all  not  being  grantees  in  the  deed.    Prest- 
wood V.  McGowin,  128  Ala.  267  (29  So,  Rep.  386). 
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Sec.  98.  Breach  of  covenants — Measure  of  damages. 
The  measure  of  damages  in  an  action  on  a  covenant  of  war- 
ranty is  the  value  of  the  land,  at  the  time  of  the  conveyance, 
from  which  the  covenantee  has  been  evicted.  Sherwood  v. 
Johnson,  28  Ind.  App.  T.'jy  (62  N.  E.  Rep.  645).  The  purchase 
money  paid,  together  with  interest  and  costs,  is  the  measure  of 
damages  for  breach  of  covenants  of  seisin,  and  of  warranty, 
when  the  purchaser  never  got  possession,  and  not  the  value  of 
the  land,  Prestwood  v.  McGowin,  128  Ala.  267  (29  So.  Rep. 
386)  ;  and  the  same  rule  applies  in  an  action  for  breach  of  cov- 
enant of  warranty  by  one  having  no  title,  although  the  plain- 
tiff's possession  has  not  been  disturbed,  Parkinson  v.  Woulds, 
125  Mich.  325  (84  N.  W.  Rep.  292)  ;  De  Long  v.  Spring  Lake 
&  Sea  Girt  Co.,  65  N.  J.  L.  i  (47  Atl.  Rep.  491).  The  measure  of 
damages  for  a  breach  of  warranty  in  a  conveyance  of  a  city  lot 
resulting  from  the  city  having  a  superior  right  to  appropriate 
a  part  of  it  for  street  purposes,  is  not  only  the  value  of  the  land 
taken,  but  the  diminution  in  value  of  the  entire  lot  by  the  tak- 
ing, and  by  the  grading  of  the  street  in  a  reasonable  manner, 
disregarding  all  enhancement  in  the  value  of  the  property  by 
the  improvement.    James  v.  Louisville  Public  Warehouse  Co., 

Ky.  (64  S.  W.  Rep.  966;  23  Ky.  Law.  Rep.  1216).  S. 
Dak.  Comp.  Laws,  §  4584,  providing  that  the  detriment  for 
breach  of  covenants  of  seisin,  of  right  to  convey,  of  warranty, 
or  of  quiet  enjoyment,  in  a  grant  of  real  estate,  shall  be  the 
price  paid,  has  no  application  to  a  covenant  against  incum- 
brances. Loiseau  v.  Threlstad,  14  S.  Dak.  257  (85  N.  W.  Rep. 
189).  In  an  action  to  recover  damages  for  failure  to  give  pos- 
session of  leased  property,  the  measure  of  damages  in  general 
is  the  difference  between  the  actual  rental  value  and  the  rent 
reserved.  However,  if  the  premises  were  necessary  to  the 
plaintiff  for  carrying  on  an  established  business,  and  that  fact 
was  known  to  the  defendant  at  the  time  the  lease  was  made, 
the  plaintiff  could  then  recover  the  difference  between  the  rent 
and  the  value  for  the  plaintiff's  business,  but  this  involves  an 
allowance  of  profits,  and  when  the  business  is  a  new  one  this 
cannot  be  done,  since  there  is  no  basis  on  which  to  estimate 
profits.  Engstrom  v.  Merriam,  25  Wash.  73  (64  Pac.  Rep. 
914). 
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Sec  99.  Title  and  right  to  growing  crops— Measure  of 
damages  for  destruction.  Where  there  has  been  a  recovery 
of  the  possession  of  lands  held  adversely,  the  successful  plain- 
tiff is  entitled  to  the  growing  crops,  as  against  the  evicted  de- 
fendant who  planted  them,  on  a  final  decision  of  ouster,  unless 
such  growing  crops  have  matured  and  been  separated  from  the 
realty.  Kirtley  v.  Dykes,  10  Okla.  16  (62  Pac.  Rep.  808).  A 
vendee  in  possession  of  real  estate  under  a  contract  of  purchase 
with  permission  of  his  vendor  is  entitled  to  crops  harvested  by 
him  while  his  possession  is  permitted  to  continue.  Look  v. 
Norton,  94  Me.  547  (48  Atl.  Rep.  117).  Final  delivery  of  a 
deed  placed  in  escrow  relates  back  to  the  date  of  its  execution 
to  sustain  the  right  of  the  grantee  who  took  possession  at  the 
time  to  the  proceeds  of  a  crop,  the  expense  of  raising  which  he 
has  defrayed.  Marr  v.  Rhodes,  131  Cal.  267  (63  Pac.  Rfep. 
364).  Construing  and  applying  N.  Dak.  Rev.  Codes,  §  5549, 
giving  a  purchaser  at  a  foreclosure  sale  the  right  to  receive 
from  the  tenant  in  possession  the  rents  of  the  property  sold,  or 
the  value  of  the  use  and  occupation  thereof,  from  the  date  of  his 
purchase  until  redemption  is  made,  it  is  held  that  where  in  such 
a  case  the  tenant  is  holding  under  a  lease  by  which  the  owner 
reserves  the  title  and  possession  of  a  fixed  portion  of  the  grain 
grown  thereon  in  the  owner,  as  compensation  for  its  use,  the 
purchaser  is  entitled  to  such  share  as  falls  due  during  such 
redemption  period,  and  has  the  same  rights  thereto  as  the  owner 
of  the  land  had,  and  may  invoke  the  same  remedies  to  enforce 
them.  Wallin,  J.,  dissenting.  Whithed  v.  St.  Anthony  &  D. 
Elevator  Co.,  9  N.  Dak.  224  (83  N.  W.  Rep.  238 ;  50  L.  R.  A. 
254;  81  Am.  St.  Rep.  562).  Collating  and  reviewing  numer- 
ous California  cases  construing  a  similar  statute.  The  measure 
of  damages  for  the  destruction  of  immature  growing  crops  is 
the  rental  value  of  the  land  and  the  cost  of  labor  and  materials 
expended  thereon.  Horres  v.  Berkley  Chemical  Co.,  57  S.  C. 
189  (35  S.  E.  Rep.  500;  52  L.  R.  A.  36). 
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Sec.  100.  Replevin  by  part  owner  of  cropa  Where  a 
tenant  owning  two-thirds  of  a  crop  of  wheat  in  stacks,  the 
possession  of  which  he  was  entitled  to  until  threshed,  transfers 
his  interest  to  another  the  latter  may  maintain  replevin  against 
a  subsequent  attaching  creditor  of  the  tenant.  Pitman  v. 
Baumstark,  63  Kan.  69  (64  Pac.  Rep.  968) .  The  court  say : 
"It  is  a  general  rule  that  a  part  owner  of  property  cannot  main- 
tain replevin  against  his  co-owner  for  his  undivided  interest, 
for  the  reason  that  one  part  owner  has  as  much  right  to  the 
possession  of  the  common  property  as  the  other.  An  exception 
to  this  rule  is  made  where  the  shares  of  the  party  constitute  a 
mass  of  uniform  quality  and  value,  susceptible  of  a  fair  and 
equal  division  by  count  or  measurement.  This  rule  is  pecu- 
liarly applicable  in  cases  like  the  present,  as  it  was  held  in  Piaz- 
zek  v.  White,  23  Kan.  621  (33  Am.  Rep.  211).  There  it  was 
ruled  that :  *When  a  mixture  of  cereal  grain  occurs  by  consent 
of  the  owners,  or  under  circumstances  in  which  tlie  mixture 
would  be  reasonably  expected  by  the  parties,  and  the  property 
mixed  is  of  the  same  nature  and  value,  although  not  capable  of 
an  actual  separation  by  identifying  each  particle,  yet,  if  a  di- 
vision can  be  made  of  equal  value,  as  in  the  case  of  corn,  oats, 
and  wheat,  the  law  will  give  to  each  owner  his  just  proportion, 
and  such  owner  may  recover  his  share  by  replevin.'  See,  also. 
Young  v.  Miles,  20  Wis.  615;  Kimberly  v.  Patchin,  19  N.  Y. 
330  (75  A"^«  Dec.  334) ;  Kaufman  v.  Schilling,  58  Mo.  218; 
Grimes  v.  Cannell,  23  Neb.  187  (36  N.  W.  Rep.  479)  ;  Wells, 
Repl.  §  209 ;  Shinn,  Repl.  §  247.  It  is  to  be  observed  that  this 
is  not  a  controversy  between  landlord  and  tenant,  or  any  one 
standing  in  the  relation  of  landlord.  Both  parties  claim 
through  the  tenant,  and  the  mortgage  which  he  gave  to  the 
plaintiff  was  unquestionably  valid.  Under  it  the  plaintiff  ac- 
quired the  right  and  ownership  of  Reeve,  the  tenant,  who  had 
an  undoubted  right  of  possession  to  the  whole  crop,  even  as 
against  the  landlord,  until  the  grain  was  threshed.  The  plain- 
tiff, therefore,  had  a  superior  right  to  the  defendant;  and  it 
has  been  held  that  a  part  owner  of  personal  property  may  main- 
tain replevin  in  his  own  name  against  one  whose  right  to  it  is 
not  superior  to  his.  Chaffee  v.  Harrington,  60  Vt.  718  (15  Atl. 
Rep.  350)." 

Sec.  loi.  Mortgaging  crops.  A  chattel  mortgage  of 
340  acres  of  com  which  form  a  part  of  a  growing  crop  of  425 
acres  is  void  for  uncertainty  of  description,  the  mortgaged 
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property  being  neither  uniform  in  quality  nor  capable  of  identi- 
fication. Wattles  V.  Cobb.  60  Neb  403  (83  N.  W.  Rep.  195 ; 
83  Am.  St.  Rep.  537).  A  chattel  mortgage  on  growing  wheat, 
w^hich  described  the  land  as  340  acres  of  wheat  now  in  posses- 
sion of  the  mortgagor,  in  M.  County,  without  specifying  the 
township,  range  or  section,  is  not  sufficient  to  impart  notice  to 
a  bona  fide  purchaser  of  the  grain ;  and  the  insufficiency  of  such 
a  description  is  not  cured  by  a  particular  description  of  the 
mortgagor's  place  of  residence  by  section,  township  and  range. 
Commercial  Bank  v.  Elevator  Co.,  14  S.  Dak.  276  (85  N.  W. 
Rep.  219;  86  Am.  St.  Rep.  760).  No  lien  attached  by  virtue 
of  a  lessee's  mortgage  to  a  third  person  of  crops  which  he  ex- 
pected to  raise  upon  the  leased  premises,  where  the  lease  stip- 
ulated that  the  entire  title  and  right  of  possession  of  said  crop 
should  remain  in  the  landlord,  and  the  tenant  could  acquire  no 
right,  title  or  interest  until  the  crop  was  divided  by  the  landlord 
and  the  portion  to  which  the  tenant  was  entitled  under  the  lease 
delivered  to  him,  and  the  crops  never  were  divided,  but  stored 
in  an  elevator  and  storage  receipts  given  to  the  lessor  and  lessee 
for  amounts  representing  the  share  of  each.  Bidgood  v.  Mon- 
arch Elevator  Co.,  9  N.  Dak.  627  (84  N.  W.  Rep.  561 ;  81  Am» 
St.  Rep.  604) 
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Sec.  102.  Curtesy  of  husband.  Curtesy  may  be 
claimed  in  a  wife's  equitable  separate  estate.  Miller  v.  Quick, 
158  Mo.  495  (59  S.  W.  Rep.  955) .  A  decree  of  divorce  obtained 
by  a  husband  for  the  fault  of  his  wife  will  defeat  his  right  of 
custesy  in  lands  which  she  held  at  the  time  of  the  decree  and  of 
which  she  afterward  dies  seized.  Doyle  v.  Rolwing,  165  Mo. 
231  (65  S.  W.  Rep.  315 ;  55  L.  R.  A.  332 ;  88Am.  St.  Rep  416). 
See  opinion  for  exhaustive  discussion  of  this  subject.  In  Mis- 
souri a  husband  cannot  be  deprived  of  his  estate  by  curtesy  in  his 
wife's  land  by  her  will ;  nor  is  his  right  to  such  estate  in  lands 
sold  to  pay  her  debts  affected  by  the  fact  that  one  of  the  debts 
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proved  and  allowed  against  her  estate  and  satisfied  by  the 
proceeds  of  the  sale,  was  secured  by  a  deed  of  trust  on  the 
property.  Casler  v.  Gray,  159  Mo.  588  (60  S.  W.  Rep.  1032). 
Construing  together  N.  H.  Pub.  Stat.,  ch.  176  §§  8,  g  and  ch. 
195,  §  9,  it  is  held  that  an  alien,  husband  subsequently  becoming 
a  resident  of  that  state  cannot  claim  an  estate  by  curtesy  in  the 
lands  acquired  and  conveyed  by  the  wife  during  her  separate 
prior  residence  in  the  state.  Riel  v.  Press,  70  N.  H.  334  (47 
Atl.  Rep.  608).  Under  N.  C.  Const.,  art.  10,  §  6,  a  husband 
cannot  claim  curtesy  in  lands  devised  by  his  wife.  Tiddy  v. 
Graves,  126  N.  C.  620  (36  S.  E.  Rep.  127). 

Sec.  103.  Right  of  dower — Nature  of  estate.  The 
Tight  to  have  dower  in  land  may  be  established  by  an  action  in 
■ejectment.  Boardsman  v.  Saunders,  126  Mich.  293  (85  N.  W. 
Rep.  737).  A  widow  entitled  to  dower  may  recover  damages 
for  its  detention  from  her.  Brown  v.  Morisey,  126  N.  C.  772 
(36  S.  E.  Rep.  284).  A  marriage  made  in  violation  of  a  crim- 
inal statute  making  it  a  felony  is  void  and  does  not  give  the 
wife  any  right  to  dower.  Mcllvain  v.  Scheibley,  Ky. 
(59  S.  W.  Rep.  498;  22  Ky.  Law  Rep.  942),  In  Arkansas  a 
widow's  right  to  dower  in  lands  is  subject  to  incumbrances 
thereon,  and  she  cannot  claim  the  benefit  of  the  appropriation 
of  the  personal  estate  to  the  removal  of  such  incumbrances. 
Salinger  v.  Black,  68  Ark.  251  (60  S.  W.  Rep.  229).  A  mort- 
gagor's widow  entitled  to  dower  in  the  mortgaged  premises  is 
an  incumbrancer,  within  the  meaning  of  R.  I.  Gen.  Laws,  ch. 
207,  §  7,  declaring  that  each  incumbrancer  of  mortgaged  land 
may  require  the  mortgagee  to  assign  the  mortgage  to  such  third 
person  as  the  incumbrancer  may  direct.  Harvey  v.  Chapman, 
22  R.  I.  316  (47  Atl.  Rep.  888).  The  widow's  right  to  dower 
becomes  complete  upon  her  husband's  death  and  is  a  "thing  in 
action"  applicable  to  the  payment  of  her  debts  which  her  cred- 
itors may  enforce ;  but  a  judgment  against  her  is  not  a  lien  on 
Tier  dower  interest  until  it  has  been  assigned  and  set  oflf  to  her. 
Tenbrook  v.  Jessup,  60  N.  J.  Eq.  234  (46  Atl.  Rep.  516).  In 
West  Virginia  it  is  held  that  inchoate  dower  is  not  a  vested 
estate  or  property  of  a  wife  until  the  death  of  her  husband,  and 
in  a  suit  to  sell  the  husband's  land  in  his  lifetime  to  pay  liens 
no  provision  need  be  made  out  of  its  proceeds  to  meet  the 
wife's  dower  when  consummate;  and  the  only  object  of  the 
statute  providing  for  her  joining  her  husband  In  conveyance 
of  his  land  is  to  bar  her  claiming  dower  against  a  purchaser, 
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if  and  when  it  becomes  consummate.  George  v.  Hess.  48  W. 
Va.  534  (37  S.  E.  Rep.  564).  See  opinion  for  exhaustive  colla- 
tion of  authorities. 

Sec.  104.  Lands  subject  to  dower — Statutes  construed. 
Dower  cannot  be  claimed  in  a  reversion  or  remainder  expectant 
upon  an  intermediate  freehold  estate  unless  that  freehold  is  de- 
termined or  ended  during  the  coverture.  Von  Arb  v.  Thoipas, 
163  Mo.  33  (63  S-  W.  Rep.  94).  Dower  rights  exist  in  mines 
already  opened  during  the  husband's  lifetime,  but  a  widow 
whose  dower  has  not  been  admeasured  has  no  interest  in  the 
lands  of  her  husband  so  as  to  entitle  her  to  make  a  mining  lease 
thereof.  Hook  v.  Garfield  Coal  Co.,  112  la.  210  (83  N.  W. 
Rep.  963).  A  widow  cannot  claim  dower  in  lands  held  under 
a  tax  deed  which  has  been  cancelled,  Gles.  v.  Gerrity,  190  111. 
545  (60  N.  E.  Rep.  833)  ;  nor  in  lands  adversely  held  by  her 
husband  but  not  for  a  sufficient  time  to  give  him  title,  Brown 
V.  Morisey,  128  N.  C.  138  (38  S.  E.  Rep.  471)  ;  nor  in  lands 
paid  for  by  another  and  conveyed  to  him  by  mistake,  Gardner 
V.  Gardner,  98  Va.  525  (36  S.  E.  Rep.  985).  The  fact  that  a 
husband  holds  land  in  trust  so  that  the  estate  is  not  dowable 
may  be  shown  by  one  who  holds  possession  under  a  deed  from 
the  husband,  but  it  cannot  be  shown  by  the  declarations  of  the 
husband,  made  after  legal  seisin,  so  as  to  affect  the  wife's 
dower.    Pruitt  v.  Pruitt,  57  S.  C.  155  (35  S.  E.  Rep.  485). 

Under  Conn.  Gen.  Stat.,  §  618,  giving  a  widow  dower  in 
lands  of  which  her  husband  "died  possessed  in  his  own  right," 
it  is  held  that  she  may  have  dower  in  an  equitable  remainder 
in  fee  owned  by  her  husband,  although  a  trustee  has  the  pos- 
session, her  dower  interest  being  subject  to  the  trustee's  title 
for  the  purposes  of  the  trust.  Greene  v.  Huntington,  73  Conn. 
106  (46  Atl.  Rep.  883).  In  Illinois  it  is  held,  applying  2  Starr 
&  C.  Ann.  Stat.  1896,  p.  1463,  ch.  41,  §  5,  that  upon  a  sale  of 
the  lands  of  a  deceased  mortgagor,  made  by  his  administrator 
to  pay  a  mortgage  executed  before  his  marriage  or  a  mortgage 
executed  afterward  in  which  his  wife  joined,  she  is  entitled  to 
dower  only  in  the  surplus.  Virgin  v.  Virgin,  189  111.  144  (59 
N.  E.  Rep.  586).  A  wife's  right  of  dower  in  her  husbafid's 
lands,  under  Mo.  Rev.  Stat.  1899,  §  2933,  cannot  be  defeated  by 
his  secret  voluntary  conveya"tice  of  the  lands  to  others  made  on 
the  eve  of  his  marriage  for  the  purpose  of  defeating  his  future 
wife's  dower.  Hach  v.  Rollins,  158  Mo.  182  (59  S.  W.  Rep. 
^32).    Applying  N.  H.  Pub.  Stat.,  ch.  139,  §§  i,  2,  providing 
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that  no  conveyance  of  lands  in  writing  shall  be  defeated,  or 
estate  incumbered,  by  an  agreement,  unless  inserted  in  the  con- 
veyance, it  is  held  that  a  man  who,  before  his  marriage,  con- 
veyed real  estate  as  security  for  a  debt  and  took  a  bond  for  its 
reconveyance  upon  payment  of  the  debt,  has  not  such  an  estate 
in  the  land  as  entitles  his  wife  to  dower  in  it,  although  after 
the  husband's  death  his  administrator  paid  the  debt  and  had 
the  land  conveyed  to  him  for  the  estate.  Hall  v.  Hall,  70  N. 
H.  47  (47  Atl.  Rep.  79).  Under  R.  I.  Pub.  St.  ch.  229,  § 
I,  providing  that  a  widow  shall.be  endowed  of  one-third  of  the 
lands,  tenements,  and  hereditaments,  whereof  her  husband,  or 
any  other  to  his  use,  was  seized  of  an  estate  of  inheritance,  a 
widow  is  entitled  to  dower  in  lands  devised  to  trustees  to  pay 
him  the  income  during  life,  but  in  which  the  fee  falls  to  her 
husband  on  the  happening  of  a  contingency  during  the  mar- 
riage.   In  re  Ames,  22  R.  I.  54  (46  Atl.  Rep.  47). 

Sec.  105.  Release  or  loss/  of  dower.  Where  a  wife 
indorsed  her  renunciation  of  dower  on  a  deed  of  mortgaged 
lands  executed  by  her  and  her  husband  to  their  son,  made  sub- 
ject to  the  mortgage,  she  cannot  assert  dower  in  such  lands  as 
against  a  purchaser  thereof  at  a  foreclosure  sale  to  which  the 
son  was  a  party ;  nor  can  she  show  that  the  conveyance  was 
made  subject  to  certain  conditions,  the  nonperformance  of 
which  entitled  her  to  renounce  it.  Lavender  v.  Daniel,  58  S. 
C.  125  (36  S.  E.  Rep.  546).  The  dower  right  of  the  wife  of  a 
tenant  in  common  is  not  extinguished  by  a  partition  in  kind, 
but  a  partition  by  sale  and  division  of  the  proceeds  has  that  ef- 
fect, and  these  rules  apply  when  the  husband  has  conveyed  his- 
undivided  interest,  the  wife  not  relinquishing  her  dower  right. 
Gaffney  v.  Jefferies,  59  S.  C.  565  (38  S.  E.  Rep.  216;  82  Am. 
St.  Rep.  860;  see  pp.  863-868  for  note  on  "Dower — Effect  of 
partition").  A  sale  of  land  under  execution  against  the  husband 
does  not  affect  the  right  of  dower.  Robinson  v.  Allison,  124 
Ala.  325  (27  So.  Rep.  461) ;  Callahan  v.  Nelson,  128  Ala.  671 
(29  So.  Rep.  555).  Applying  Ky.  Civ.  Code,  §  495,  it  is  held 
that  the  dower  right  of  a  wife,  whether  she  be  an  infant  or  not,, 
is  not  barred  by  a  sale  of  her  husband's  lands  under  §  490,  to- 
which  she  was  not  a  party.  Woman's  Club  Corp.  v.  Reed, 
Ky.  (64  S.  W.  Rep.  739;  23  Ky.  Law  Rep.  1346).  Under 
Mich.  Comp.  Laws,  §  8930,  providing  that  a  married  woman 
may  bar  her  right  of  dower  by  joining  in  a  deed  with  her  hus- 
band, and  acknowledging  the  same  "as  prescribed  in  the  pre- 
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ceding  chapter,"  a  married  woman  cannot  bar  her  dower  by 
joining  in  a  deed  which  is  never  acknowledged,  though  the 
"preceding  chapter"  does  not  prescribe  any  regulations  for  such 
acknowledgment*  Maynard  v.  Davis,  127  Mich.  571  (86  N. 
W.  Rep.  1051).  A  relinquishment  of  dower  by  a  wife  in  a 
joint  deed  duly  executed  and  acknowledged  by  her  is  sufficient 
as  such  between  the  parties,  under  Mo.  Rev.  Stat.  1855  ch.  32, 
although  the  husband's  acknowledgment  is  insufficient.  Geno- 
way  v.  Maize,  163  Mo.  224  (63  S.  W.  Rep.  698).  An  assig- 
nee's sale  made  under  order  of  court,  by  virtue  of  Pa.  Pub. 
Laws  1876,  p.  4,  does  not  pass  title  free  from  the  contingent 
right  of  dower  of  the  assignor's  wife  where  she  did  not  join  in 
the  assignment.  McCollum,  C.  J.,  and  Mitchell,  J.,  dissenting. 
Mills  V.  Ritter,  197  Pa.  St.  353  (47  Atl.  Rep.  194).  The  Vir- 
ginia Married  Woman's  Act  (Code,  §  2284)  is  held  not  to 
authorize  a  married  woman  to  release  to  her  husband  her  in- 
choate right  of  dower  in  his  lands.  Land  v.  Shipp,  98  Va.  284 
(36  S.  E;  Rep.  391 ;  50  L.  R.  A.  560).  A  wife  who  lives  in 
adultery  at  her  husband's  home  during  his  enforced  protracted 
absence  through  confinement  in  an  insane  asylum,  forfeits  her 
right  to  dower  or  homestead  in  his  land,  under  Ky.  Stajt.,  § 
2133,  providing  that  "if  the  wife  voluntarily  leave  her  husband 
and  live  in  adultery,"  she  shall  forfeit  all  interest  in  his  estate 
'•'unless  they  afterward  become  reconciled  and  live  together  as 
husband  and  wife."  McQuinn  v.  McQuinn,  Ky.  (61  S. 
W.  Rep.  358;  22  Ky.  Law  Rep.  1770). 

Sec.  106.  Assignment  of  dower.  Damages  for  the  de- 
tention of  dower  lands  from  the  widow  should  not  be  allowed 
in  an  action  by  her  for  the  admeasurement  of  dower  against 
her  husband's  grantee,  because  the  allowance  of  rents  or  dam- 
ages before  the  return  of  the  commissioners  to  assess  dower 
would  be  premature.  Pruitt  v.  Pruitt,  57  S.  C.  155  (35  S.  E* 
Rep.  485).  Construing  and  applying  la.  Code,  §  3367,  requir- 
ing dower  in  fee  set  apart  to  the  surviving  spouse  to  contain  the 
dwelling  house,  if  so  desired,  it  is  held  that  where  the  tract  of 
the  testator's  land  containing  his  dwelling  house  was  devised 
to  his  widow  for  life,  with  remainder  to  his  nephews,  and  a  life 
estate  in  another  tract  was  devised  to  her,  with  no  disposition 
of  the  remainder,  she  could  not  take  more  than  half  of  her 
dower  interest  from  the  first  tract.  Morey  v.  Morey,  113  la. 
152  (84  N.  W.  Rep.  1039).  Under  Ky.  Stat,  §  2138,  a  widow 
holds  the  mansion  house,  etc ,  until  dower  is  assigned  to  her ; 
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and  the  statute  of  limitations  does  not  run  against  a  right  of 
dower  where  the  widow  has  been  continuously  in  possession  of 
the  land  owned  by  her  husband  at  the  date  of  his  death. 
O'Bryan  v.  Langley,  Ky.  (59  S.  W.  Rep.  523;  22  Ky. 
Law  Rep.  1030).  In  suit  for  assignment  of  dower  against  a 
grantee  of  the  property,  the  warrantors  of  his  title  are  not 
necessary  parties.  Robertson  v.  Curlee,  59  S.  C.  454  (38  S.  E. 
Rep.  116).  As  to  degree  of  proof  required  to  establish  hus- 
band's seizin,  see  Steen  v.  Fowler,  59  S.  C.  220  (37  S.  E.  Rep. 
829) .  As  to  rights  of  widow  removing  incumbrance  before  as- 
signment of  dower,  see  Smith  v.  Stephens,  164  Mo.  415  (64 
S.  W.  Rep.  260). 
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Sec.  107.  Injuries  to  licensee.  The  owner  of  lands 
is  not  chargeable  with  the  duty  of  maintaining  them  in  a  safe 
condition  with  respect  to  a  person  who  enters  merely  by  his 
license.  As  to  such  person  the  landowner's  only  duty  is  to 
abstain  from  acts  which  are  willfully  injurious.  Taylor  v.  Had- 
donfield  &  C.  Turnpike  Co.,  65  N.  J.  L.  102  (46  Atl.  Rep.  707)  ; 
McCormick  v.  Anistaki,  66  N.  J.  L.  211  (49  Atl.  Rep.  505). 
Where  a  landowner  suffers  persons  to  cross  his  lands  without 
any  express  or  implied  invitation  on  his  part,  and  such  person 
wanders  out  of  the  beaten  paths  and  falls  into  a  pit  or  well 
located  on  said  land,  the  landowner  is  without  fault  or  blame, 
and  cannot  be  held  liable  in  damages.  Louisville  &  N.  R.  Co. 
V.  Sides,  129  Ala.  399  (29  So.  Rep.  798).  One  returning  to  a 
livery  bam  in  which  he  has  left  his  wagon  and  team,  after 
accepting  a  check  therefor  from  the  keepers  of  the  barn,  for  the 
purpose  of  placing  some  packages  in  the  wagon  is  at  best  a 
licensee  to  whom  the  keepers  of  the  barn  are  under  no  obliga- 
tion to  keep  parts  of  the  same  not  intended  for  the  use  of  their 
customers,  in  a  safe  condition ;  and  he  cannot  recover  from  them 
for  injuries  resulting  to  him  while  on  such  mission  from  the 
descending  of  a  carriage  hoist  the  existence  of  which  was  indi- 
cated by  the  visible  presence  of  paraphanalia  incident  to  tITe 
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use  of  such  apparatus.    Cowen  v.  Kirby,  i8o  Mass.  504  (62  N. 
E.  Rq).  968). 

Sec.  108.  Liability  of  owner — General  principles. 
The  owner  or  occupier  of  lands,  who  by  invitation,  express  or 
implied,  induces  persons  to  come  on  his  premises,  is  under  a 
duty  to  exercise  ordinary  care  to  render  the  premises  reasonably 
safe  for  such  purposes  or  at  least  to  abstain  from  any  act  that 
will  make  the  entry  upon  or  use  of  the  premises  dangerous. 
McCormick  v.  Anistaki,  66  N.  J.  L.  21 1  .(49  Atl.  Rep.  505) .  A 
rifle  club  is  liable  for  injury  to  outside  persons  resulting  from 
target  practice  on  its  premises.  Simmonds  v.  Southern  Rifle 
Qub,  52  La.  Ann.  11 14  (27  So.  Rep.  656).  The  owner  of  a 
theatre  is  not  liable  for  injuries  to  one  occassioned  by  his  falling 
as  a  result  of  his  heel  catching  on  a  nail  projecting  3-16  of  an 
inch  in  a  step  in  the  aisle.  Jennings  v.  Tompkins,  180  Mass. 
302  (62  N.  E.  Rep.  265).  A  railroad  company  permitting  the 
public  to  use  a  part  of  its  right  of  way  as  a  road  leading  to  its 
depot  is  not  responsible  for  injury  to  a  traveler  from  a  defect 
therein,  where  such  way  had  been  treated,  worked  and  repaired 
as  a  public  street  by  the  municipal  authorities.  Neal  v.  South- 
ern Ry.  Co.,  128  N.  C  143  (38  S.  E.  Rep.  474).  An  owner  of 
a  lot  near  a  public  highway  having  an  excavation  made  thereon 
without  guarding  or  inclosing  the  same  is  not  liable  for  an 
injury  resulting  from  a  passer-by  on  horse-back  being  thrown 
therein,  where  the  cause  of  the  accident  was  the  fright  of  the 
horse  some  thirty  or  forty  feet  distant  from  the  excavation  from 
some  unknown  cause.  La  Londe  v.  Peake,  82  Minn.  124  (84 
N.  W.  Rep.  726).  111.  Laws  1885,  p.  201,  requiring  the  owners 
of  buildings  of  a  certain  character  to  provide  them  with  fire- 
escapes,  imposes  a  duty  unknown  to  the  common  law,  from 
which  the  owner  is  not  relieved  by  the  fact  that  part  of  the 
building  is  in  the  possession  and  under  the  control  of  tenants ; 
and  one  accepting  employment  in  a  manufactory  conducted  in 
a  building  not  provided  with  fire-escapes  according  to  the 
statute  does  not  necessarily  assume  the  risk  occasioned  thereby. 
Landgraf  v.  Kuh,  188  111.  484  (59  N.  E.  Rep.  501).  As  to  the 
constitutionality  of  statutes  of  this  character,  see  Arms  v.  Ayer, 
192  111.  601  (61  N.  E.  Rep.  851 ;  85  Am.  St.  Rep.  357),  con- 
struing 111.  Laws,  1897,  p.  222.  When  a  tenant  enters  into 
possession  under  a  lease,  the  landlord  parts  with  all  his  right 
to  and  control  over  the  premises,  and  is  not  liable  to  third  per- 
sons, except  for  such  defects  in  the  premises  or  defective  con- 
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struction  as  existed  in  the  premises  when  let  to  the  tenant. 
Rider  v.  Clark,  132  Cal.  382  (64  Pac.  Rep.  564).  A  defense 
based  on  this  ground  need  not  be  specially  pleaded.  McKee  v. 
McCardle,  22  R.  I.  71  (46  Atl.  Rep.  181). 

Sec.  109.  Liability  of  owner — ^Failure  to  light  hall- 
ways and  stairways.  The  city  is  liable  to  one  who,  while 
in  attendance  at  an  entertainment  in  a  hall  in  the  city  building, 
given  by  the  lessee  of  the  hall,  was  injured  by  falling  upon  a 
winding  stairway  leading  to  the  gallery  of  the  hall,  because  of 
the  negligent  failure  of  the  city  to  light  the  stairway  at  such 
point,  where  the  city  leased  the  hall  for  such  entertainment  and 
undertook  to  properly  light  the  same.  Little  v.  City  of  Holy- 
oke,  177  Mass,  114  (58  N.  E.  Rep.  170;  52  L.  R.  A.  417).  The 
owner  of  an  apartment  house,  is  not  liable  for  injury  to  one 
calling  on  an  occupant  thereof  resulting  from  his  falling  do\vn 
a  stairway  at  the  end  of  a  dark  hallway,  the  building  not  being 
one  coming  within  the  provisions  of  N.  Y.  Laws  1895,  ch.  567, 
§  9,  requiring  that  certain  halls  in  tenement  houses  shall  be 
kept  lighted  during  specified  times  of  the  day.  Brugher  v. 
Buchtenkirch,  167  N.  Y.  153  (60  N.  E.  Rep.  420).  The  court 
say:  "It  is  conceded  that,  apart  from  the  statute,  ordinarily 
there  is  no  obligation  on  the  part  of  the  owner  of  a  building  to 
keep  hallways  lighted.  Hilsenbeck  v.  Guhring,  131  N.  Y.  674 
(30  N.  E.  Rep.  580)  ;  Halpin  v.  Townsend,  2  City  Ct.  417, 
affirmed  107  N.  Y.  683  (14  N.  E.  Rep.  611) ;  Gorman  v.  White, 
19  App.  Div.  324  (46  N.  Y.  Supp.  i)." 

Sec.  no.  Liability  of  owner  for  injury  to  tenant  or 
his  family  and  servants.  A  lessee  cannot  recover  damages 
for  injuries  resulting  on  account  of  defects  existing  at  the  time 
of  the  leasing  and  of  which  he  had  as  much  knowledge  as  the 
lessor.  Shackford  v.  Coffin,  95  Me.  69  (49  Atl.  Rep.  57). 
Taking  possession  by  a  tenant  of  premises  upon  which  there 
was  an  unprotected  cistern  which  the  landowner  had  agreed  to 
repair  at  once,  as  a  part  of  the  contract  of  renting,  does  not 
constitute  such  contributory  negligence  as  will  prevent  him 
from  recovering  from  his  landlord  for  the  death  of  a  child 
drowned  in  such  cistern.  Stillwell's  Adm'r.  v.  South  Louisville 
Land  Co.,  Ky.'  (58  S.  W.  Rep.  696;  52  L.  R.  A.  325 ; 
22  Ky.  Law  Rep.  785).  There  is  no  warranty  implied  that 
leased  premises  are  safe  or  suitable  for  the  uses  intended,  or 
that  the  landlord  will  keep  them  in  repair ;  and,  in  the  absence 
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of  any  warranty  or  of  deceit  or  fraud  on  the  part  of  the  land- 
lord, the  lessee  takes  the  risk  of  the  quality  and  safety  of  the 
premises,  and  cannot  hold  the  landlord  answerable  for  any 
injuries  sustained  by  reason  of  the  defective  condition  of  the 
premises,  or  even  of  their  faulty  construction.    Cate  v.  Blod- 
gett,  70  N.  H.  316  (48  Atl.  Rep.  281).    A  landlord  is  not  an 
insurer  or  warrantor  nor  is  he  compelled  to  exercise  constant 
care  and  inspection ;  but  if  he  knows  that  the  premises  which 
he  is  about  to  let  are  defective  and  in  a  dangerous  condition, 
and   especially  if  such  dangerous  or   defective  place  is  not 
obvious,  or  is  not  discoverable  to  the  tenant  by  the  exercise  of 
ordinary'  care,  and  he  does  not  inform  the  tenant  of  such  defec- 
tive or  dangerous  place,  and  injury  is  occasioned  thereby  to  the 
tenant  or  a  member  of  his  family  who  is  not  aware  of  such 
defective  or  dangerous  place,  while  in  the  exercise  of  ordinary 
care,  the  landlord  is  liable  in  damages.    The  law  requires  good 
faith  on  the  part  of  the  landlord  towards  his  tenant.    Moore  v. 
Parker,  63  Kan.  52  (64  Pac.  Rep.  975;  53  L.  R.  A.  778). 
Citing,  Wilcox  v.  Hines,  100  Tenn.  538  (46  S.  W.  Rep.  297 ; 
41  L.  R.  A.  278 ;  66  Am.  St.  Rep.  770)  ;  Edwards  v.  Railroad 
Co.,  98  N.  Y.  245,  249  (50  Am.  Rep.  659) ;  Coke  v.  Gutkese,  80 
Ky.  598  (44  Am.  Rep.  499).    To  the  same  effect  is  the  case  of 
Gallagher  v.  Button,  73  Conn.  172  (46  Atl.  Rep.  819).     In 
Georgia  it  is  held  that  it  is  the  duty  of  a  landlord  when  he  has 
notice  that  the  leased  premises  are  out  of  repair  to  inspect  the 
premises  and  make  such  repairs  as  the  safety  of  the  tenant 
requires,  and  if  he  fail  to  do  so  within  a  reasonable  time  he  is 
liable  for  injuries  resulting  to  the  tenant  without  his  negligence. 
Stack  V.  Harris,  iii  Ga.  149  (36  S.  E.  Rep.  615).    For  further 
construction  of  this  statutory  rule,  see  Ocean  Steamship  Co.  v. 
Hamilton,  112  Ga.  901  (38  S.  E.  Rep.  204).    In  the  absence  of 
fraud  or  concealment  the  landlord  of  the  original  tenant  is  not 
liable  for  any  injury  sustained  by  a  subtenant  or  a  member  of 
his  family,  by  reason  of  the  defective  condition  of  the  premises, 
when  rented  or  afterward.    Smith  v.  State,  92  Aid.  518  (48  Atl. 
Rep.  92 ;  51  L.  R.  A.  772).    A  landlord  is  not  liable  for  injury 
to  one  delivering  coal  to  his  tenant  resulting  from  the  breakinc: 
of  a  hoisting  apparatus,  it  not  appearing  that  he  was  aware  of 
a  defect  in  it  at  the  time  of  the  letting ;  nor  is  he  liable  for  an 
original  defect  in  the  apparatus.     O'Malley  v.  Twenty-Five 
Associates,  178  Mass.  555   (60  N.  E.  Rep.  387).     The  rule 
relieving  the  landlord  from  making  ordinary  repairs,  does  not 
release  him  from  liability  in  case  of  injuries  resulting  from 
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his  failure  to  keep  in  proper  repair  such  portions  of  a  tenement 
house  as  are  not  leased  to  any  particular  tenant,  but  are  retained 
in  the  control  of  the  landlord  for  the  common  use  of  several 
tenants.  Gallagher  v.  Button,  73  Conn.  172  (46  Atl.  Rep.  819) . 
For  a  discussion  of  the  liability  of  the  owner  of  a  building  oper- 
ating a  defective  elevator  therein  for  injury  of  an  employee  of 
his  tenant  while  a  passenger  on  the  elevator,  see  Springer  v. 
Ford,  189  111.  430  (59  N.  E.  Rep.  953 ;  52  L.  R.  A.  930 ;  82  Am. 
St.  Rep.  464). 

Sec.  III.  Common  hallway — Liability  of  one  tenant 
to  another  for  dangerous  condition.  Where  a  hallway  in 
the  rear  of  a  room  occupied  by  the  defendant  as  a  store  room  is 
used  by  the  tenants  of  an  adjoining  building  to  reach  a  stair- 
way leading  to  the  rooms  on  the  second  floor  of  the  adjoining 
building,  both  buildings  being  owned  by  the  same  person,  and 
the  entrance  to  such  rooms  having  been  established  long  before 
the  lease  of  the  store  room  to  the  defendant,  a  tenant  of  one  of 
such  rooms  is  not  a  mere  licensee  of  the  hallway  but  is  entittled 
to  recover  from  the  defendant  for  injuries  received  by  falling 
into  an  unguarded  hatchway  in  the  rear  of  said  store  room, 
while  in  use  by  the  defendant.  McCormick  v.  Anistaki,  66  N.  J. 
L.  211  (49  Atl.  Rep.  505). 

Sec.  112.  Fall  of  buildings  and  other  structures^ 
Where  the  owner  of  a  city  lot  who  was  not  competent  himself 
to  plan  the  building  he  desired  to  erect  thereon,  employed 
a  competent  architect  to  draw  plans  for  such  building,  which 
were  approved  by  the  proper  municipal  authorities,  afterward 
let  the  work  of  constructing  the  building  to  an  independent 
contractor  who  agreed  to  carry  out  the  plans,  but  through 
whose  failure  to  do  so  in  a  particular  not  known  to  such  owner 
the  structure  fell  while  in  process  of  erection,  such  owner  is 
not  liable  for  the  death  of  a  third  person  caused  by  such  fall. 
Burke  v.  Ireland,  166  N.  Y.  305  (59  N.  E.  Rep.  914).  It  is 
the  duty  of  the  owner  of  a  building  destroyed  by  fire,  the  ruined 
walls  of  which  remain  standing,  after  a  reasonable  .time  for 
their  investigation  and  removal,  not  to  suffer  such  wall  to  re- 
main on  his  land,  where  its  fall  would  injure  his  neighbor, 
without  using  such  care  in  the  maintenance  of  it  as  would 
absolutely  prevent  injuries,  except  from  causes  over  which  he 
would  have  no  control,  such  as  vis   major,  acts   of  public 
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enemies,  or  wrongful  acts  of  third  persons  which  human  fore- 
sight could  not  reasonably  be  expected  to  anticipate  and  pre- 
vent Ainsworth  v.  Lakin,  i8o  Mass.  397  (62  N.  E.  Rep.  746; 
57  L.  R.  A.  132). 

Sec.  113.  Injuries  to  children.  Tacit  acquiescence 
on  the  part  of  an  employer  in  permitting  children  upon  his- 
premises  is  not  sufficient  to  fasten  liability  upon  him  for  injur- 
ies caused  by  negligent  conditions  thereon.  Formall  v.  Stand- 
ard Oil  Co.,  127  Mich.  496  (86  N.  W.  Rep.  946).  If  a  railroad 
company  leaves  a  turn-table  or  other  like  machinery  upon  its 
own  property,  or  under  its  control,  likely  to  attract  children,  so' 
unsecured  that  children  may  put  it  in  motion,  the  company  is: 
negligent,  and  if  a  child  is  injured  thereby  it  will  be  liable  in 
damages.  East  Tennessee  &  W.  N.  R.  Co.  v.  Cargille,  105 
Tenn,  682  (59  S.  W.  Rep.  141).  In  Minnesota  it  is  held  that 
the  doctrine  of  the  turn-table  cases  is  limited  to  cases  of  attrac- 
tive and  dangerous  machinery,  and  will  not  be  applied  to  make 
a  railroad  company  liable  for  an  injury  to  a  four  year  old  child 
by  an  unguarded  fire  started  upon  its  right  of  way  to  which  the 
child  was  attracted.  Erickson  v.  Great  Northern  Ry.  Co.,  82 
Minn.  60  (84  N.  W.  Rep.  462;  51  L.  R.  A.  645 ;  83  Am.  St. 
Rep.  410).  The  owner  of  a  vacant  lot  in  a  city,  which  by  his 
implied  consent  is  used  as  a  public  hitching  place  and  for  the 
holding  of  public  entertainments,  is  liable  for  the  death  of  a 
child  occasioned  by  its  falling  into  an  unprotected  old  well  on 
the  premises,  the  dangerous  condition  of  which  he  had  full 
knowledge.  Tucker  v.  Draper,  62  Neb.  66  (86  N.  W.  Rep. 
917 ;  54  L.  R.  A.  321 ) .  A  manuacturer  of  cement  pipe  using  an 
uninclosed  lot  in  a  thickly  populated  portion  of  a  city  for  stor- 
age purposes,  who  leaves  thereon  near  a  public  street  a  short 
heavy  piece  of  such  piping  which  on  account  of  its  peculiar 
dimensions  is  easily  toppled  from  end  to  side  and  rolled  ori  the 
ground  thus  forming  a  tempting  plaything  for  children  of  im- 
mature years,  and  who  has  knowledge  that  it  is  so  used,  is 
liable  for  the  death  of  such  a  child  occasioned  by  the  pipe 
toppling  over  onto  him  while  he  is  playing  with  it.  Kopplekom 
V.  Colorado  Cement-Pipe  Co.,  Colo.  App.  (64  Pac.  Rep^ 
1047;  53  L.  R.  A.  284).  In  Michigan  it  is  held  by  a  divided 
court  that  a  manufacturing  company  maintaining  an  unused 
pump  house  containing  a  small  overshot  waterwheel  attractive 
and  accessible  to  children,  owes  no  duty  of  warning  or  protec- 
tion to  children  trespassing  on  the  premises  and  is  not  liable 
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for  the  injury  to  the  playmate  of  such  a  child  attempting  to 
rescue  it  when  caught  in  the  wheel.  Ryan  v.  Towar,  128  Mich. 
463  (87  N.  W.  Rep.  644;  55  L.  R.  A.  310).  See  conflicting 
opinions  for  exhaustive  review  of  authorities  on  both  sides  of 
this  question. 

Sec.  114.  Defective  sidewalks  and  streets — Liability 
of  abutting  owner  or  tenant.  An  abutting  landowner  is  not 
liable  for  an  injury  caused  by  a  defect  in  the  street  in  front  of 
his  premises  when  such  defect  cannot  be  attributed  to  the  land- 
owner's fault  Sneeson  v.  Kupfer,  21  R.  I.  560  (45  Atl.  Rep. 
579).  A  brewing  company  owning  property  abutting  a  side- 
walk is  not  liable  for  injuries  resulting  to  a  passer-by  from  ice 
formed  on  the  sidewalk  out  of  water  accumulating  thereon  from 
the  bursting  of  a  water  pipe  extending  across  the  top  of  the 
building,  the  gutter  and  downspouts  of  the  building  being  in- 
sufficient to  carry  it  off,  where  it  appears  that  the  bursting  of  the 
pipe  was  not  the  result  of  any  defect  therein  or  negligence  of 
the  company.  Reedy  v.  St.  Louis  Brewing  Ass'n.,  161  Mo.  523 
(61  S.  W.  Rep.  859 ;  53  L.  R.  A.  805).  See  opinion  for  discus- 
sion of  general  principles  and  particular  facts  as  to  liability  of 
the  city  in  such  a  case.  The  owner  of  a  building  abutting  on 
the  street,  which  has  doors  opening  in  the  sidewalk  to  provide 
access  to  the  basement,  and  which  are  safely  and  properly  con- 
structed, is  not  liable  to  a  passerby  who  falls  through  the  open- 
ing made  by  raising  the  doors,  when  the  premises  are  in  the 
occupation  and  control  of  a  tenant,  who  had  opened  the  doors 
to  use  the  basement  entrance.  Rider  v.  Clark,  132  Cal.  382  (64 
Pac.  Rep.  564).  A  lessee  and  not  the  owner  of  a  building  with 
a  basement  which  included  a  vault  under  the  sidewalk  in  front 
of  the  premises,  constructed  with  the  consent  of  the  proper 
municipal  authorities  and  which  connected  with  a  coal  hole  in 
the  sidewalk,  ;Who  by  the  terms  of  his  lease  covenants  to  keep 
the  demised  premises  and  appurtenances  thereto  in  good  repair 
and  who  had  exclusive  control  of  such  basement,  vault  and  coal 
hole,  is  liable  for  injury  to  a  passerby  on  the  sidewalk  in  con- 
sequence of  a  failure  properly  to  cover  the  hole.  West  Chicago 
Masonic  Ass'n.  v.  Cohn,  192  111.  210  (61  N.  E.  Rep.  439;  55  L. 
R.  A.  23s ;  85  Am.  St.  Rep.  327). 

Sec.  115.  Defective  sidewalks  and  streets — Liability 
of  city.  A  city  is  not  liable  for  injury  resulting  to  one 
from  the  breaking  of  a  sidewalk  while  he  was  moving  a  heavy 
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safe  thereon,  where  it  appears  that  the  sidewalk  was  reasonably 
safe  for  use  in  an  ordinary  manner.  Kohlhof  v.  City  of 
Chicago,  192  111,  249  (61  N.  E.  Rep.  446;  85  Am.  St.  Rep, 
335).  The  building  of  a  sidewalk  with  a  step  which,  from  the 
nature  of  the  grade,  the  municipal  authorities  deemed  necessary 
and  proper  is  not  of  itself  such  a  negligence  as  will  warrant 
the  recovery  of  damages  by  one  injured  from  a  fall  occasioned 
by  the  step.  Teager  v.  City  of  Flemingsburg,  Ky.  (60 
S.  W.  Rep.  718;  22  Ky.  Law  Rep.  1442).  One  who,  while 
traveling  along  a  public  thoroughfare  in  the  suburbs  of  a  city, 
on  a  dark  night,  with  knowledge  of  a  defect  in  the  sidewalk, 
leaves  the  road  and  takes  the  walk,  and  is  injured  by  falling 
into  the  opening  which  he  is  trying  to  avoid,  is  not,  as  a  matter 
of  law,  guilty  of  contributory  negligence.  Taylor  v.  City  of 
Mankato,  81  Minn.  276  (83  N.  W.  Rep.  1084).  A  traveller 
who,  on  a  dark  night,  attempts  to  follow  a  path  formed  by 
public  use  across  a  lot  owned  by  a  city  and  on  which  it  main- 
tained a  rock  quarry,  and  is  injured  by  falling  into  an  excava- 
tion, cannot  recover  damages  from  the  city.  Williams  v. 
Mayor,  etc.,  of  City  of  Nashville,  106  Tenn,  533  (63  S.  W.  Rep. 
231).  Where  a  dty  by  its  negligent  construction  of  a  culvert 
in  a  fill  in  a  street  causes  the  accumulation  of  water  at  the 
side  of  the  street  it  is  liable  for  the  death  of  a  child  caused  by 
its  falling  into  the  water  while  playing  along  the  bank.  City  of 
Elwood  V.  Addison,  26  Ind.  App,  28  (59  N.  E.  Rep.  47).  The 
continued  existence  for  a  number  of  years  of  an  unguarded  deep 
area  along  the  line  of  a  sidewalk  in  a  busy  street  will  charge  the 
municipal  authorities  with  knowledge  of  its  dangerous  char- 
acter. Donnelly  v.  City  of  Rochester,  166  N.  Y.  315  (59  N.  E. 
Rep.  989).  A  town  is  not  a  joint  tort-feasor  with  a  lot-owtier 
who  has  excavated  into  the  sidewalk  in  front  of  his  property 
for  his  own  benefit,  although  the  town  authorities  had  knowl- 
edge of  his  making  the  excavation,  but  its  liability  to  a  party 
injured  by  falling  into  such  excavation  is  only  because  of 
wrongfully  leaving  such  dangerous  place  unguarded.  A  town 
against  which  a  judgment  for  damages  is  obtained  in  such  a 
case  may  recover  the  same  from  the  lot  owner ;  and  where  the 
injured  party  has  released  his  right  of  action  against  the  lot 
owner,  he  cannot  recover  against  the  town.  Brown  v.  Town  of 
Louisburg,  126  N.  C.  701  (36  S.  E.  Rep.  166;  78  Am.  St.  Rep. 

677). 

The  duty  imposed  upon  municipalities  by  Ohio  Rev.  Stat., 

§  2640  to  "cause  them  to  be  kept  open  and  in  repair,  and  free 
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from  nuisance,"  requires  of  municipalities  the  exercise  of  or- 
dinary care  in  the  construction  and  maintenance  of  streets  and 
sidewalks ;  but  that  duty  is  not  violated  by  permitting  a  carriage 
block  of  the  usual  size  to  occupy  the  usual  position  of  such 
blocks,  near  the  curb,  and  not  upon  that  portion  of  the  sidewalk 
which  is  desiged  for  the  use  of  pedestrians  going  upon,  or 
passing  along,  the  walk.  City  of  Cincinnati  v.  Fleischer,  63 
O.  St,  229  (58  N.  E.  Rep.  568).  Citing  Dubois  v.  City  of 
Kingston,  102  N.  Y.  219  (6  N.  E.  Rep.  273 ;  55  Am.  Rep.  804). 
Mass.  Pub.  Stat.,  ch.  52,  making  a  city  liable  for  injuries 
resulting  from  its  failure  to  keep  its  streets  reasonably  safe  and 
convenient  for  travelers,  protects  only  travelers,  and  does  not 
give  a  cause  of  action  to  a  person  who  sustains  injuries  by 
descending  into  an  uncovered  catch-basin  to  rescue  her  child, 
who  had  fallen  in.  Kelley  v.  City  of  Boston,  180  Mass.  233  (62 
N.  E.  Rep.  259).  'The  court  say:  "The  liability  of  the  city 
under  the  statute  which  the  plaintiff  invokes  is  only  to  travel- 
ers. If  we  assume  that  the  plaintiff  was  a  traveler  while  look- 
ing for  her  child  and  while  walking  to  the  catch-basin  to  see 
what  was  the  condition  there,  she  voluntarily  gave  up  her 
position  as  a  traveler  when  she  abandoned  the  use  of  the  street 
for  travel,  and  passed  from  the  surface  of  it,  which  alone  was 
fitted  and  intended  for  travel,  and  descended  into  the  catch- 
basin  below.  Laudable  as  was  her  motive,  she  ceased  to  be  a 
traveler,  and  put  herself  in  another  relation  to  the  defendant,, 
in  reference  to  which  the  law  imposes  no  liability  upon  cities 
and  towns.  The  case,  in  this  aspect  of  it,  is  similar  to  Harwood 
V.  Inhabitants  of  Oakham,  152  Mass.  421  (25  N.  E.  Rep.  625), 
and  the  principles  stated  in  that  case  are  applicable  to  this." 

Sec.  116.  Negligent  construction  or  maintenance  of 
prison — Liability  of  city.  A  city  is  not  liable  to  one  con- 
fined in  a  prison  maintained  by  it  for  damages  resulting  to. him 
on  account  of  the  improper  construction  or  negligent  mainten- 
ance of  such  prison.  Gray  v.  Mayor,  etc.,  of  Griffin,  11 1  Ga. 
361  (36  S.  E.  Rep.  792;  51  L.  R.  A.  131).  The  court  say: 
"In  Nisbet  v.  City  of  Atlanta,  97  Ga.  650  (25  S.  E.  Rep.  173), 
it  was  held  that  *a  municipal  corporation  is  not  liable  in  dam- 
ages for  the  death  of  one  convicted  in  a  corporation  court  and 
sentenced  to  work  upon  the  public  streets,  although  his  death 
was  occasioned  while  the  convict  was  engaged  in  such  work, 
and  resulted  from  negligence  on  the  part  of  the  foreman  who 
had  been  placed  by  the  municipal  authorities  in  charge  thereof » 
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and  from  the  failure  of  such  foreman  to  pfoyde  the  convict, 
after  his  injury,  with  proper  medical  attention  and  treatment/ 
In  the  opinidn  Mr.  Justice  Luitipkin  said :  'Neither  the  law  of 
master  and  servant,  nor  the  doitritie  of  respondeat  superior, 
aj^lies'  in  such  a  case,  'because  in  3ucb  matters  the  municipal 
corporation  is  exercising  governmental  p6'NeTS  and  discharg- 
ing governmental  duties;  in  the  course  o^  >chich  it,  of  neces- 
sity, employs  the  services  of  the  officer  in  question.'     In  the 
case  of  Brown's  AdmV.  Town  of  Guyandotte,  3i  W   Va.  299 
(12  S.  E.  Rep,  707;  II  L.  R,  A.  121),  the  supreme -Co wrt  of 
West  Virginia   held   that    *a   town   is   not   liable   for  dam- 
ages for  the  death  of  a  person  caused  by  the  burning  cf. 
its  jail  w^hile  such  person  was  confined  therein  for  a  violation  of 
its  ordinances,  though  such  fire  was  attributable  to  the  wrong- 
ful act  or  negligence  of  the  officers  or  agents  of  the  town/ 
Brannon,  J.,  in  the  opinion  said :  *I  think  the  duty  and  function 
of  keeping  a  jail,  and  confining  therein  offenders  against  the 
municipal  orcUnances  of  a  town,  are  plainly  purely  govern- 
mental in  character/     In  La  Clef  v.  City  of  Concordia,  41 
Kan.  323  (21  Pac.  Rep.  272;  13  Am.  St.  Rep.  285),  it  was 
held  that,  'where  a  person  is  confined  in  a  city  prison  upon  con- 
viction for  disturbing  the  peace  and  quiet  of  the  city,  the  city  is 
not  liable  for  damages  for  injuries  sustained  by  reason  of  the 
bad  character  of  the  prison,  or  the  negligence  of  the  officer  in 
charge  of  the  same.'    This  decision  was  followed  in  City  of 
New  Kiowa  v.  Craven,  46  Kan.  114  (26  Pac.  Rep.  426),  where 
an  administratrix  sought  to  recover  from  a  city  damages  for  the 
death  of  her  intestate  husband,  alleged  to  have  been  caused  by 
his  confinement  and  exposure  in  an  unhealthy,  uninhabitable, 
and  filthy  prison.    In  GuUikson  v.  McDonald,  62  Minn.  278  (64 
X.  W.  Rep.  812),  it  was  held  that  a  'municipal  corporation  is 
not  liable  for  negligently  maintaining  its  lockup  in  a  defective 
and  unfit  condition,  by  reason  of  which  a  prisoner  confined 
therein  is  injured.*    In  Blake  v.  City  of  Pontiac,  49  111.  App. 
543,  a  case  in  which  damages  were  sought  for  injuries  alleged 
to  have  been  sustained  by  reason  of  the  confinement  of  the 
plaintiff  in  an  improperly  constructed  and  negligently  main- 
tained city  prison,  it  was  held  that  the  municipal  corporation 
was  not  liable,  and  that  'the  building  of  the  calaboose,  and  the 
establishing  of  regulations  for  the  detention  of  prisoners  therein 
to  answer  to  charges  of  violating  the  ordinances  of  the  city,  are 
clearly  within  the  police  power  of  municipal  corporations,  and 
are  not  in  their  nature  corporate  acts/  So,  in  Kelly  v.  Cook,  21 
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R.  I.  29  (41  Atl.  Rep.  571), — decid«d  by  the  supreme  court  of 
Rhode  Island,  (5ct.,  1898 — ^it  was  held  that  *a  demurrer  to  a  * 
declaration  was  properly  sustametf  where  it  was  alleged  that 
complainant  was  negliger.tly  cared  for  while  temporarily  con- 
fined in  a  police  station,  as  s'uch  negligence  did  not  render  the 
city  liable,  since  in  carmg  for  persons  under  arrest  the  dty  dis- 
charged a  publicaut/;'  The  precise  question  under  considera- 
tion was  decided  in  another  recent  case,  in  New  York,  and  the 
court  held  that  'where  a  person  was  arrested  for  violation  of  a 
village  Oi'dinance,  and  imprisoned  in  a  place  negligently  per- 
mitted to  become  and  remain  so  dilapidated  that  in  consequence 
/of  the  exposure  he  contracted  a  disease  which  caused  his  death, 
:  thfe  village  was  not  liable  for  the  omission  of  its  duty  in  the 
exercise  of  its  governmental  functions.'  Eddy  v.  Village  of 
EUicottville,  35  App.  Div.  256  (54  N.  Y.  Supp.  800)." 

Sec.  117.  Repairs  as  evidence  of  previous  dangerous 
condition  of  premises.  In  an  action  brought  against  the 
owner  of  defective  and  dangerous  premises  for  injury  resulting 
therefrom,  evidence  of  the  subsequent  making  of  repairs  is  not 
admissible.  Illinois  Cent.  R.  Co.  V.  Wyatt,  104  Tenn.  432  (58 
S.  W.  Rep.  308 ;  78  Am,  St.  Rep.  926).  Citing,  Railroad  Co.  v. 
Hawthorne,  144  U.  S.  202  (12  Sup.  Ct.  Rep.  591 ;  36  L.  Ed. 
405);  Electric  Co.  V.  Lubbers,  11  Colo.  505  (19  Pac.  Rep. 
479';  7  Am.  St.  Rep.  255)  ;  Nally  v.  Carpet  Co.,  51  Conn. 
524(5oAm.Rep47)  ;Railroad  Co.  v.  Clem,  123  Ind.  15  (23  N. 
E.  Rep.  965 ;  7L,R.A.  588;  18  Am.  St.  Rep.  303)  ;  Shinners  v. 
Proprietors  of  Locks  and  Canals,  154  Mass.  168  (28  N.  E.  Rep. 
10;  12  L.  R.  A.  554;  22  Am.  St.  Rep.  226)  ;  Morse  v.  Railway 
Co.,  30  Minn.  465  (16  N.  W.  Rep.  358)  ;  Corcoran  v.  Peekskill, 
108  N.  Y.  151  (15  N.  E.  Rep.  309) ;  Railway  Co.  v.  Hennessey, 
75  Tex.  155  (12  S.  W.  Rep.  608)  ;  Hodges  v.  Percival,  132  111. 
53  (23  N.  E.  Rep.  423)  ;  Ely  v.  Railway  Co.,  yy  Mo.  34. 
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Sec.  ii8.  Dedication  of  land  to  public  use — General 
principles.  A  land  owner  may,  by  his  acts,  estop  himself 
from  denying  a  dedication  of  his  property  to  the  public  use. 
Pittsburgh,  etc.  Ry.  Co.  v.  Noftsker,  26  Ind.  App.  614  (60  N. 
E.  Rep.  372).  A  mere  reference  to  a  street  for  purposes  of 
location  and  description  is  not  alone  sufficient  to  uphold  a  dedi- 
cation by  implication.  City  of  Owensboro  v.  Muster,  Ky. 
(64  S.  W.  Rep.  840;  23  Ky.  Law  Rep.  1164).  A  verbal  agree- 
ment to  dedicate  a  strip  of  land  for. a  highway  is  effectual, 
after  such  dedication  has  been  made  and  other  parties  have 
acted  upon  it ;  and  the  rights  of  the  public  in  a  highway  which 
is  established  by  express  dedication  are  not  dependent  upon  its 
use  for  any  given  length  of  time,  and  it  is  not  necessary  to  show 
a  user  of  such  highway  for  20  years.  Stewart  v.  Conley,  122 
Ala.  179  {2^  So.  Rep.  303).  A  dedication  of  a  strip  of  mort- 
gaged land  for  a  street  without  the  mortgagee  joining  therein, 
confers  no  right  on  the  city  as  against  the  mortgagee.  Gregory 
v.  City  of  Ann.  Arbor,  127  Mich.  454  (86  N.  W.  Rep.  1013). 
Common-law  dedications  are  divided  into  two  classes,— express 
and  implied.  In  both  it  is  necessary  and  essential  that  there 
be  a  surrender  or  an  appropriation  of  the  land  by  the  owner  to 
the  public  use.  The  former,  or  express  dedication,  is  evidenced 
or  shown  by  some  explicit  or  positive  declaration  or  manifesta- 
tion, of  an  intention  to  surrender  the  land ;  and  the  latter,  or 
implied  dedication,  by  some  act  or  course  of  conduct  on  the 
*  part  of  the  owner  from  which  legal  inference  of  the  intent  may 
be  drawn.  A  showing  of  an  intent  to  dedicate  is  indispensable, 
and  without  it,  express  or  implied,  there  can  be  no  valid  dedi- 
cation. Hurley  v.  City  of  West  St.  Paul,  83  Minn.  401  (86  N. 
W.  Rep.  427).  This  case  is  supported,  as  to  necessity  and 
effect  of  an  intention  to  dedicate,  by  Schettler  v.  Lynch,  23 
Utah,  305  (64  Pac.  Rep.  955).  Construing  and  applying 
U.  S.  Rev.  Stat.,  §  2477,  declaring  that  "the  right  of  way  for 
the  construction  of  highways  over  public  lands  not  reserved  for 
public  uses  is  hereby  granted,"  it  is  held  that  a  highway  over 
the  public  domain  is  established  by  dedication  through  long 
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continued  usage  by  the  public  and  such  acts  on  the  part  of  ^ 
municipal  authorities  as  indicate  an  acceptance.  Streeter  v. » 
Stalnaker,  6i  Neb.  205  (85  N.  W.  Rep.  47).  The  statutory 
method,  provided  by  N.^Y.  Laws  1891,  ch.  28i5,  §  31,  for  estab- 
lishing a  street  by  five  years  continuous  use  of  it  by  the  public 
and  its  acceptance  by  a  two-thirds  vote  of  the  city  council,  does 
not  preclude  the  establishment  of  a  street  by  a  common-law 
<iedication.  In  re  Hunter,  164  N.  Y.  365  (58  N.  E.  Rep.  288). 
Public  rights  in  lands  dedicated  to  a  public  use  are  not  lost  by 
at  mere  nonuser  after  the  acceptance  of  the  dedication.  ^  City  of 
Pittsburg  V.  Epping-Carpenter  Co.,  194  Pa.  St.  318  (45  Atl. 
Rep.  129)  ;  Richardson  v.  Davis,  91  Md.  390  (46  Atl.  Rep. 
564).  One  whose  lands  have  been  platted  into  city  lots  and  the 
streets  dedicated  to  the  public  cannot,  after  the  city  has,  under 
proper  condemnation  proceedings,  taken  the  land  for  parks, 
convey  to  another  any  right  in  the  streets,  or  transfer  to  him 
any  cause  of  action  against  the  city.  Anthony  v.  Granger,  22 
^- 1-  359  (47  Atl.  Rep.  1091). 

Sec.  119.    As  to  what  constitutes — Particular  cases. 

Where  the  owners  of  property  abuttting  on  a  proposed  highway 
in  a  city  petition  for  its  establishment  and  propose  to  donate 
land  necessary  for  its  location,  such  petition  and  an  ordinance 
directing  the  road  of  a  certain  width  constitutes  a  complete 
dedication  and  acceptance.  Grace  v.  Walker,  Tex.  (64 
S.  W.  Rep.  930).  The  open  and  continuous  use  by  the  public 
for  30  years  of  a  strip  of  land  in  the  rear  of  a  city  lot  as  an 
alley,  with  the  knowledge  and  acquiescence  of  the  owner,  he 
cleaning  the  alley  way  on  notice  from  the  city,  and  allowing  the 
latter  to  pay  for  paving  the  street  opposite  the  intersection,^ 
estops  the  owner  from  claiming  that  he  had  no  intention  of 
dedicating  the  strip  as  a  public  alley.  Dodge  v.  Hart,  113  la. 
685  (83  N.  W.  Rep.  1063).  Dedication  of  a  street  is  shown  by 
the  owner  selling  lots  on  both  sides,  representing  such  lots  as 
abutting  on  a  street,  and  acquiescing  in  the  building  of  side- 
walks and  planting  of  trees  along  it,  by  his  grantees,  and  their 
construction  of  fences  on  each  side  with  gates  opening  into  the 
street,  together  with  its  use  by  the  public  as  a  street  for  14 
years,  and  the  acceptance  by  the  city  is  shown  by  digging  side 
ditches  along  it  and  keeping  them  open,  working  the  middle 
of  the  road,  and  clearing  away  the  snow  in  winter.  Hull  v. 
City  of  Cedar  Rapids,  in  la.  466  (83  N.  W.  Rep.  28).  The 
use  of  a  private  court  between  a  number  of  buildings,  laid  out 
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solely  for  access  to  a  factory  and  tenement  houses  fronting  on 
the  court,  by  peddlers  and  by  neighbors  who  came  in  for  water, 
and  the  collection  of  garbage  and  ashes  from  the  houses,  to- 
gether with  the  maintenance  by  the  city  of  a  street  lamp  at  an 
alley  leading  into  the  court,  where  the  city  had  never  accepted 
the  court  as  a  street  nor  assumed  any  other  control  over  it,  do 
not  amount  to  a  dedication  of  the  court  to  public  use.  Robert- 
son V.  Meyer,  59  N.  J.  Eq.  366  (45  Atl.  Rep.  983).  Particular 
facts  held  sufficient  to  show  dedication  of  a  street  or  highway. 
Burkitt  V.  Battle,  Tenn.  Ch.  (59  S.  W.  Rep.  429)  ; 
Reno  V.  City  of  lola,  63  Kan.  885  (65  Pac.  Rep.  678)  ; 
Schettler  v.  Lynch,  23  Utah,  305  (64  Pac.  Rep.  955)  ;  Hurley 
V.  City  of  West  St.  Paul,  83  Minn.  401  (86  N.  W.  Rep.  427)'. 

Sec.  120.  As  to  what  constitutes — Maps  and  plats. 
To  establish  a  dedication  by  a  plat,  although  recorded,  it  must 
be  shown  to  have  been  made  by  the  then  owner  of  the  land  or 
under  his  authority.  Johnson  v.  Common  Council  of  Dadeville, 
127  Ala.  244  (28  So.  Rep.  700).  An  owner  platting  land  into 
lots  which  he  sells  with  reference  to  such  plat  on  which  grounds 
are  desig^ted  for  streets  and  other  public  uses,  is  estopped  to 
deny  a  dedication  of  the  land  to  such  uses.  Woollacott  v.  City 
of  Chicago,  187  111.  504  (58  N.  E.  Rep.  426)  ;  Osterheldt  v. 
City  of  Philadelphia,  195  Pa.  St.  355  (45  .\tl.  Rep.  923)  ; 
Calhoun  v.  Town  of  Colfax,  105  La.  416  (29  So.  Rep.  887) ; 
Richardson  v.  Davis,  91  Md.  390  (46  Atl.  Rep.  964).  This 
rule  applies  in  favor  of  a  purchaser  of  a  lot,  although  the 
platted  lots  do  not  form  a  part  of  and  are  not  contiguous  to 
any  city  or  town.  Strunk  v.  Pritchett,  27  Ind.  App.  582  (61  N. 
E.  Rep.  973)  ;  South  Covington  &  C.  St.  Ry.  Co.  v.  Newport, 
L.  &  A.  Turnpike  Co.,  Ky.  (62  S.  W.  Rep.  687 ;  23  Ky. 
law  Rep.  68).  The  grantees  of  lots  sold  in  reference  to  a  plat 
are  entitled  to  the  immediate  use  of  the  streets  marked  thereon, 
whether  they  have  ever  been  opened,  worked  or  traveled,  or 
whether  the  town  has  accepted  them.  McFarland  v.  Linde- 
kugel,  107  Wis.  474  (83  N.  W.  Rep.  757)  ;  Cook  v.  Totten,  49 
W.  Va.  177  (38  S.  E.  Rep.  491 ;  87  Am.  St.  Rep.  792).  An  im- 
provement company  which  opens  up  land  for  city  lots  of  which 
it  makes  and  records  a  plat,  designating  thereon  an  open  space 
surrounded  by  streets,  as  "Grace  Court,"  and  afterwards  sells 
lots  described  by  reference  to  such  plat,  that  irrevocably  dedi- 
cates to  the  use  of  the  public  the  use  of  the  streets  and  court 
marked  on  such  plat.    Conrad  v.  West-End  Hotel  &  Land  Co., 
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126  N.  C.  776  (36  S.  E.  Rep.  282).  On  a  plat  of  land,  divided 
into  lots,  except  a  space  marked  as  reserved  for, a  hotel,  and  the 
streets  and  alleys  all  run  into  or  toward  the  space  so  marked,  a 
triangular  space  in  the  rear  of  a  row  of  lots,  giving  access  to 
the  rear  of  such  lots  and  connecting  alleys  and  streets  with  such 
hotel  reservation,  will  be  considered  a  public  street,  though  not 
so  marked.  Strunk  v.  Pritchett,  27  Ind.  App.  582  (61  N.  E. 
Rep.  973) .  The  platting  of  land  in  which  a  strip  is  left  between 
two  tiers  of  lots,  but  not  designated  in  any  way,  it  being  the 
usual  width  for  a  gangway,  and  a  subsequent  conveyance  by  a 
trustee,  to  whom  the  owner  conveys  the  property,  describing  an 
abutting  lot  as  bounded  by  a  gangway,  and  similar  succeeding 
conveyances  thereof,  together  with  the  use  of  the  strip  as  a 
gangway,  is  sufficient  to  show  its  dedication  as  a  gangway. 
Baker  v.  Barry,  22  R.  I.  471  (48  Atl.  Rep.  795).  A  plat  of  lands 
adjacent  to  a  river,  which  leaves  a  narrow  strip  of  ground  be- 
tween the  river  and  the  lots,  which  is  shown  to  have  been  inten- 
tionally left  by  the  owner,  according  to  which  lots  are  sold,  will 
not  affect  a  dedication  of  such  strip  to  the  public,  although  the 
purpose  for  which  such  strip  was  intended  is  not  shown.  City 
of  Pittsburg  v.  Epping-Carpenter  Co.,  194  Pa.  St.  318  (45  Atl. 
Rep.  129).  The  mere  delineation  on  a  filed  map  by  which  con- 
veyances are  made  of  a  wharf  extending  into  navigable  waters 
at  the  end  of  a. public  street  does  not  conclusively  indicate  a 
dedication  of  a  wharf  to  public  use.  Palen  v.  City  of  Ocean 
City,  64  N.  J.  L.  669  (46  Atl.  Rep.  774).  Where  a  street  was 
designated  on  the  original  plat  of  city  lots  as  eighty  feet  wdde 
and  has  been  accepted  and  improved  by  the  municipal  authori- 
ties and  abutting  lot  owners  for  more  than  forty  years  as  of  that 
width,  the  city  cannot  claim  an  additional  ten  feet,  because  after 
the  original  platting  a  subsequent  owner  of  the  land  replatted 
it  and  marked  the  street  ninety  feet  wide.  City  of  Indianapolis 
V.  Board  of  Church  Extension  of  United  Presbyterian  Church, 
28  Ind.  App.  319  (62  N.  E.  Rep.  715).  Under  a  statute  requir- 
ing a  map  to  be  made  of  realty  laid  out  into  a  village  plat, 
describing  the  breadth  and  courses  of  the  streets,  the  breadth 
of  the  streets  to  be  designated  in  feet  and  inches,  failure  to 
designate  a  strip  as  a  street  and  to  give  its  width,  will  not  de- 
feat a  dedication,  where  it  was  marked  off  in  the  same  way  as 
recognized  streets,  is  parallel  with  other  streets  on  the  plat,  and 
its  width  can  be  ascertained  from  other  measurements  on  the 
map.  Coe  College  v.  Cedar  Rapids,  la.  (87  N,  W. 
Rep.  444).    A  dedication  of  land  for  a  highway  is  not  shown  by 


107  EPITOME  OP  CASES.  §  120,  121 

the  fact  that  a  surveyor,  employed  by  the  owner  to  make  a  map 
of  his  land  to  facilitate  division  among  his  children,  surveyed 
a  strip  the  same  width  as  a  highway  on  adjoining  land  and  con- 
tinuous and  coterminous  therewith,  marking  the  outside  boun- 
daries of  such  strip,  and  filed  it  for  record  in  the  county, 
although  the  public  had  been  passing  over  such  strip  and  there- 
after continued  to  do  so  the  same  as  before,  where  the  owner 
of  the  land  informed  his  children  and  the  surveyor  at  the  time 
of  the  survey  of  his  purpose  in  having  the  map  made  and 
stated  that  the  county  could  not  have  the  strip  as  a  highway 
unless  it  paid  for  it,  and  the  end  of  the  strip  farthest  from  the 
road  was  closed  at  the  time  of  the  survey.  Smith  v.  Glenn,  129 
CaL  XVIII  (62  Pac.  Rep.  180). 

Sec.  121.  Acceptance  of  dedication — ^Necessity  of  and 
what  constitutes.  After  an  owner  of  the  soil  opens  a  street 
or  a  road  for  the  use  of  the  public  under  a  verbal  agreement  to 
do  so,  and  there  is  an  acceptance  of  it  by  the  public,  it  becomes 
an  executed  contract,  and  the  rights  of  the  public  cannot  be 
devested  by  any  subsequent  acts  of  the  owner.  Stewart  v. 
Conley,  122  Ala.  179  (27  So.  Rep.  303).  An  acceptance  by  the 
public  or  the  proper  local  authorities  is  necessary  to  complete 
the  dedication.  City  of  Anahein  v.  Langenberger,  134  Cal.  608 
(66  Pac.  Rep.  855)  ;  Gregory  v.  City  of  Ann  Arbor,  127  Mich. 
454  (86  N.  W.  Rep.  1013)  ;  City  of  Athens  v.  Burkett 
Tenn.  Ch.  (59  S.  W.  Rep.  404).    The  acceptance  must  be 

within  a  reasonable  time.  Chafee  v.  City  of  Aiken,  57  S.  C. 
507  (35  S.  E.  Rep.  800).  An  acceptance  may  be  shown  by 
use  by  owners  of  abutting  lots  and  the  public  without  proof  of 
a  formal  acceptance  by  the  public  authorities.  Strunk  v. 
Pritchett,  27  Ind.  App.  582  (61  N.  E.  Rep.  973).  The  ac- 
ceptance of  a  part  of  a  street  is  prima  facie  an  acceptance  of 
all  of  it,  Chafee  v.  City  of  Aiken,  57  S.  C.  507  (35  S.  E^  Rep. 
800)  ;  and  where  the  general  intention  indicated  by  the  plat  has 
been  acted  upon  by  the  city,  and  some  of  the  streets  in  an 
addition  have  been  accepted  and  improved,  an  acceptance  of  all 
the  streets  indicated  on  the  plat  is  presumed,  unless  the  contrary 
intention  appears.  Coe  College  v.  Cedar  Rapids,  la. 
(87  N.  W.  Rep.  444).  See  opinion  for  particular  facts  held  to 
show  an  acceptance.  Acceptance  of  a  street  marked  on  a  plat 
of  land  made  by  the  owner  thereof,  with  reference  to  which  he 
has  sold  lots,  is  shown  by  the  municipality  having  control  of  it 
leaving  the  land  occupied  as  a  street  and  exempting  it  from 
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assessment  and  taxes.  W.  H.  Eisendrath  &  Co.  v.  City  of 
Chicago,  192  111.  320  (61  N.  E.  Rep.  419).  Under  a  city 
charter  requiring  all  resolutions  of  the  council  to  be  adopted  by 
a  vote  of  the  majority  thereof,  a  resolution  accepting  the  dedi- 
cation of  a  street,  which  is  voted  for  by  less  than  a  majority  of 
the  council,  does  not  constitute  a  valid  acceptance  thereof, 
although  it  is  voted  for  by  a  majority  of  those  present. 
Gregory  v.  City  of  Ann  Arbor,  127  Mich.  454  (86  N.  W.  Rep. 
1013).  The  acceptance  of  a  strip  of  land  left  by  a  plat  of  lots 
along  a  river,  evidently  for  some  public  use,  is  shown  by  the 
public  using  it  as  a  wharf  and  landing  under  the  control  of  the 
municipal  authorities.  City  of  Pittsburg  v.  Epping-Carpenter 
Co.,  194  Pa.  St.  318  (45  Atl.  Rep.  129).  The  bringing  of  an 
action  of  ejectment  to  recover  lands  dedicated  to  a  public  use, 
by  the  municipal  authorities  having  charge  thereof,  is  plenary 
evidence  of  the  acceptance  of  the  dedication.  Inhabitants  of 
Hohokus  Tp.  V.  Erie  R.  Co.,  65  N.  J.  L.  353  (47  Atl.  Rep. 
566)  ;  Mayor,  etc.  of  Atlantic  City  v.  Goff,  64  N.  J.  L.  527  (45 
Atl.  Rep.  916) 
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Sec.  122.  Deeds  and  wills  distinguished.  A  paper  in 
form  a  warranty  deed,  and  executed  as  such,  is  not  testamen- 
tary in  character,  notwithstanding  it  contains  a  clause  in  the 
following  language :  "To  have  and  to  hold  the  above-described 
premises  to  the  said  Bryant  P.  Wynn,.  of  the  second  part,  his 
heirs  and  assigns,  to  be  his  at  my  death,  and  the  death  of  my 
wife,  Elizabeth  Wynn."  Wynn  v.  Wynn,  112  Ga.  214  (37  S. 
E.  Rep.  378).  An  instrument  between  father  and  son  reciting 
that  it  was  a  "deed  of  conveyance"  bv  w^hich  the  father  "for 
and  in  consideration  of  heirship"  did  "will  and  convey"  to  the 
son  certain  property  described  with  covenant  of  general  war- 
ranty, was  held  to  be  a  deed.    Pennington  v.  Lawson,        Ky. 

(65  S.  W.  Rep.  120;  23  Ky.  Law  Rep.  1340).  A  convey- 
ance of  real  and  personal  property  by  a  father  to  two  of  his 
children  as  trustees,  providing  that  they  should  manage  the 
property  and  out  of  the  proceeds  support  their  father  and 
mother  while  they  lived,  and  after  their  death  divide  the  same 
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in  equal  portions  among  all  the  grantor's  children,  and  provid- 
ing further  that  if  the  grantees  should  violate  any  of  the  trusts 
embraced  in  such  conveyance  the  property  should  revert  to  the 
grantor,  is  a  deed  and  not  a  will.  Robinson  v.  Ingram,  126 
N.  C.  327  (35  S.  E.  Rep.  612).  A  deed  of  gift  of  land  executed 
by  a  husband  to  his  wife,  to  take  effect  at  his  death  and  which 
may  be  defeated  before  that  time  by  his  exercise  of  a  reserved 
right  to  sell  and  dispose  of  the  property,  is  a  testamentary  de- 
vise. Ellis  V.  Pearson,  104  Tenn.  591  (58  S.  W.  Rep.  318). 
The  execution  of  a  deed  by  one  in  prospect  of  death,  taking 
from  the  grantee  a  promise  to  pay  certain  relatives  definite 
amounts,  in  an  effort  to  equitably  dispose  of  his  property  among 
those  entitled  to  it,  is  analogous  to  a  devise  made  by  will,  and  is 
largely  controlled  by  the  rules  of  law  applicable  thereto. 
Ahrens  v.  Jones,  169  N.  Y.  555  (62  N.  E.  Rep.  666 ;  88  Am. 
St.  Rep.  620). 

Sec.  123.    Grantee— Who  may  be  and  designation  of. 

A  deed  to  an  immediate  estate  in  land,  made  to  a  grantee  not 
in  being,  is  absolutely  void.  Davis  v.  Rollings  worth,  113  Ga. 
210  (38  S.  E.  Rep.  827 ;  84  Am.  St.  Rep.  233 ;  see  pp.  236-241 
for  note  on  "Conveyances  to  persons  not  in  being").  A  deed 
reciting :  "Know  all  men  by  these  presents  that  I,  F.  T.  Walker, 
and  Maggie  J.  Walker,  his  wife,  of  Sioux  county,  and  state  of 
Iowa,  in  consideration  of  the  sum  of  one  th6usand  ($1,000) 
dollars  in  hand  paid  by  John  P.  Walker,  of  Walsh  county. 

North  Dakota,  do  hereby  quitclaim  unto  the  said ,  all 

right,  title,  and  interest  in  and  to  the  following  described  prem- 
ises," etc.,  is  held  sufficient  to  designate  "John  P.  Walker"  as 
the  grantee  therein.  Henniges  v.  Johnson,  9  N.  Dak.  489  (84 
N.  W.  Rep.  350 ;  81  Am.  St.  Rep.  588) .  The  court  say :  '*The 
Michigan  court,  in  Newton  v.  McKay,  29  Mich,  i, — 2l  case 
quite  similar  to  the  case  at  bar, — ^uses  this  language:  'It  is 
undoubtedly  true  that,  to  constitute  a  valid  conveyance,  the 
grant  must  in  some  way  distinguish  the  grantee  from  the  rest 
of  the  world.  But  it  is  equally  true  that  if,  upon  a  view  of  the 
whole  instrument,  he  is  pointed  out,  even  though  the  name  of 
baptism  is  not  given  at  all,  the  grant  will  not  fail.  The  whole 
writing  is  always  to  be  considered,  and  the  intent  will  not  be 
defeated  by  false  English,  or  irregular  arrangement,  unless  the 
defect  is  so  serious  as  absolutely  to  preclude  the  ascertainment 
of  the  meaning  of  the  parties  through  the  means  furnished  by 
the  whole  document  and  such  extrinsic  aids  as  the  law  permits. 
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It  is  not  indispensable  that  the  name  of  the  grantee,  if  given, 
should  be  inserted  in  the  premises.  If  the  instrument  shows 
who  he  is,  if  it  designates  him,  and  so  identifies  him  that  there 
is  no  reasonable  doubt  respecting  the  party  constituted  grantee, 
it  is  not  of  vital  consequence  that  the  matter  which  establishes 
his  identity  is  not  in  the  common  or  best  form,  or  in  the  usual 
or  most  appropriate  position  in  the  instrument/  In  the  above 
case  the  grantor  was  named  as  party  of  the  first  part,  and  one 
Genereaux  as  party  of  the  second  part,  the  grantee's  name  did 
not  appear  in  the  granting  clause.  It  was  held  that,  inasmuch 
as  no  other  name  appeared  in  the  instrument,  Genereaux  was 
sufficiently  designated  as  grantee.  The  language  which  we 
have  quoted  from  the  opinion  was  expressly  approved  in  Vine- 
yard V.  -O'Connor,  90  Tex.  59  (36  S.  W.  Rep.  424),  and  it 
states  a  generally  accepted  rule  of  construction.  Tested  by  the 
foregoing,  does  the  deed  in  question  designate  a  grantee  ?  We 
are  clear  that  it  does.  It  recites  that  the  consideration  was  paid 
by  John  P.  Walker.  That  fact  alone  raises  a  very  strong,  but 
perhaps  not  a  conclusive,  presumption  that  he  was  intended  as 
grantee.  But  we  do  not  rest  our  conclusion  on  this  presump- 
tion. But  three  persons  are  named  in  the  deed.  The  first  two 
— F.  T.  Walker  and  Maggie  Walker — are  grantors.  The  other 
person  named  is  John  P.  Walker.  The  deed,  after  reciting  that 
the  consideration  is  paid  by  John  P.  Walker,  declares  that  the 

grant  is  'unto  said * ;  that  is,  to  some  person  or  persons 

theretofore  named.  The  only  person  to  whom  it  can  possibly 
refer  is  John  P.  Walker,  for  the  grantors  could  not  convey  to 
themselves,  and  no  other  persons  are  named.  Through  a  cler- 
ical omission  Walker's  name  was  not  repeated  in  the  blank  in 
the  granting  clause,  but  he  had  already  been  named,  and,  had 
the  blank  been  filled,  no  other  name  than  his  could  have  been 
inserted.  The  language,  as  it  stands,  forbids  it.  Our  conclu- 
sion is  that  the  deed  designates  John  P.  Walker  by  name  as 
grantee  with  entire  certainty,  and  is,  therefore,  a  valid  instru- 
ment." 


I 


Sec.  124.  Seal,  witnesses  and  stamping.  The  word 
seal"  written  below  a  grantor's  signature  is  sufficient  without 
inclosing  it  in  a  scroll.  Cook  v.  Cooper,  59  S.  C.  560  (38  S.  E. 
Rep.  218).  A  grantee  in  a  deed  is  not  competent  to  attest  it  as 
a  witness.  Croft  v.  Thornton,  125  Ala.  391  (28  So.  Rep.  84).  A 
deed  is  not  invalidated  on  account  of  the  omission  of  the  neces- 
sary revenue  stamps  where  they  are  promptly  supplied  and 
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there  is  no  fraudulent  intent.    Taft  v.  Simpson,  125  Mich.  206 
(84  N.  W.  Rep.  ^^). 

Sec.  125.  Filling  blanks — Insertion  of  name  of  grantee. 
The  signing  and  acknowledgment  by  a  wife  of  a  blank  form  of 
a  deed,  which  is  afterward  filled  out  by  her  husband,  and  then 
signed  and  acknowledged  by  him,  does  not  bar  her  dower,  and 
such  a  deed  does  not  convey  a  marketable  title.  Maynard  v. 
Davis,  127  Mich.  571  (86  N.  W.  Rep.  1051).  A  deed  without 
the  name  of  a  grantee,  which,  after  being  signed  by  the  grantor, 
is  handed  to  the  grantee  to  be  taken  to  a  title  company  to  be 
examined,  and  after  examination  is  returned  to  the  grantor  and 
at  his  direction  the  grantee's  name  is  inserted  and  then  deliv- 
ered to  the  grantee,  is  complete  when  delivered,  and  operates 
to  transfer  a  good  title,  Piatt  v.  McClong,  N.  J.  (49  Atl. 
Rep.  1125) ;  but  a  deed  executed  with  the  name  of  the  grantee 
blank  and  forwarded  to  the  grantor's  agent  who  had  no  power 
of  attorney  to  insert  the  name  of  a  grantee,  but  who  handed  it 
to  a  third  person  with  instructions  to  insert  his  own  name  as 
grantee,  is  void,  Mickey  v.  Barton,  194  111.  446  (62  N.  E.  Rep. 
802). 

Where  the  owner  of  the  legal  title  to  real  estate  executes 
a  deed  thereto,  which  is  complete  in  all  particulars,  except  that 
it  does  not  contain  the  name  of  the  grantee,  and  delivers  the 
same  to  the  equitable  owner  of  such  land,  with  orial  directions  to 
insert  in  such  deed  the  name  of  any  person  to  whom  the  latter 
may  sell  the  land,  and  thereafter  such  equitable  owner  does  dis- 
pose of  the  land  in  payment  of  an  antecedent  debt,  and,  without 
the  knowledge  of  his  debtor  that  any  alteration  is  made  in  the 
deed  subsequent  to  its  execution,  inserts  her  name  in  the  proper 
blank  as  grantee  therein,  and  delivers  it  to  her,  such  deed  will 
operate  as  a  valid  conveyance  of  the  land,  and  will  be  upheld 
as  to  the  maker,  the  former  equitable  owner,  and  the  creditors 
of  the  latter.  Exchange  Nat.  Bank  v.  Fleming  63  Kan.  139 
(65  Pac.  Rep.  213).  Citing,  Inhabitants  of  South  Berwick  v. 
Huntress,  53  Me.  89  (87  Am.  Dec.  535)  ;  Drury  v.  Foster,  2 
Wall.  24  (17  L.  Ed.  780)  ;  Bridgeport  Bank  v.  New  York  & 
N.  H.  R.  Co.,  30  Conn.  274 ;  Swartz  v.  Ballou,  47  la.  188  (29 
Am.  Rep.  470)  ;  State  v.  Young,  23  Minn.  551 ;  Forester  v. 
Moore,  79  Hun,  472  (29  N.  Y.  Supp.  1032) ;  Wooley  v.  Con- 
stant, 4  Johns.  54  (4  Am.  Dec.  246)  ;  Cribben  v.  Deal,  21  Or. 
211  (27  Pac.  Rep.  1046;  28  Am.  St.  Rep.  746)  ;  McCleery  v. 
Wakefield,  76  la.  529(  41  N.  W.  Rep.  210;  2  L.  R.  A.  529) ; 
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State  V.  Matthews,  44  Kan.  596  (25  Pac.  Rep.  36 ;  10  L.  R.  A. 
308) ;  Chapman  v.  Veach,  32  Kan.  167  (4  Pac.  Rep.  icx>) ; 
Field  V.  Stagg,  52  Mo.  534  (14  Am.  Rep.  435) ;  Duncan  v. 
Hodges,  4  McCord,  239  ( 17  Am.  Dec.  734) ;  Van  Etta  v.  Even- 
son,  28  Wis.  33  (9  Am.  Rep.  486). 

Sec.  126.  Alterations  in  deed.  One  seeking  to  annul 
a  deed  on  account  of  a  material  alteration  therein,  made  after 
its  execution,  has  the  burden  of  showing  such  alteration,  and 
he  must  establish  it  by  clear,  strong  and  convincing  evidence. 
Riley  v.  Riley,  9  N.  Dak.  580  (84  N.  W.  Rep.  347).  See  opin- 
ion for  particular  evidence  held  insufficient.  The  alteration  of 
a  deed  after  its  delivery  by  the  substitution  of  a  new  grantee, 
made  with  or  without  the  consent  of  the  original  grantee,  in- 
validates the  deed  as  a  conveyance  of  title ;  but  it  is  held  that 
such  an  alteration  may  be  made  with  the  consent  of  both  the 
grantor  and  grantee,  the  deed  being  subsequently  delivered  by 
them  to  the  substituted  grantee.  Abbott  v,  Abbott,  189  III.  488 
(59  N.  E.  Rep.  958;  82  Am.  St.  Rep.  470).  The  insertion  by 
,interlineation  in  a  deed,  made  by  the  draughtsman  with  the 
consent  of  all  parties  after  its  execution  and  acknowledgment, 
of  a  stipulation  reserving  a  lien  to  secure  the  purchase-money 
notes  in  accordance  with  the  original  agreement  of  the  parties 
and  which  was  originally  omitted  by  the  draughtsman's  neg- 
lect, will  not  invalidate  the  deed  so  as  to  give  subsequent  at- 
taching creditors  of  the  grantee  a  priority  over  the  vendor's 
hen.  Bryant  v.  Bank  of  Charleston,  107  Tenn.  560  (64  S.  W. 
Rep.  89s).  The  court  say:  "That  this  interlineation,  made  in 
good  faith,  by  the  consent  of  the  parties  interested,  so  as  ta 
make  the  instrument  speak  the  real  contract,  does  not  invalidate 
it,  is  well  sustained  by  authority,  Malarin  v.  United  States,  i 
Wall.  282  (17  L.  Ed.  594)  Doe  v.  Roe,  9  N.  C.  33  (11  Am. 
Dec.  738)  ;  Woolley  v.  Constant,  4  Johns.  54  (4  Am.  Dec» 
246)  ;  Bassett  v.  Bassett,  55  Me.  125 ;  Prettyman  v.  Goodrich, 
23  111.  330;  Stiles  V,  Probst,  69  111.  382.  And  certainly  the 
bank  of  Charleston,  a  subsequently  attaching  creditor,  was  not 
injured  by  it,  and  cannot  be  heard  to  complain,  whether  the 
alteration  took  effect  by  relation  from  the  date  of  the  instru- 
ment or  from  the  time  it  was  made." 

Sec.  127.  Consideration.  A  deed  without  any  consid- 
eration passes  the  legal  title  to  the  grantee.  Kreps  v,  Kreps  91 
Md.  692  (47  Atl.  Rep.  1028) ;  Home  Fire  Ins.  Co.  v.  Collins, 
61  Neb.  I9i8  (85  N.  W.  Rep,  54).    Citing,  Insurance  Co.  v^ 
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Jensen,  56  Neb,  284  (76  N.  W.  Rep.  577;  44  L.  R.  A.  861) ; 
McCrea  v.  Purmort,  16  Wend.  460  (30  Am.  Dec.  103)  ;  Morse 
V.  Shattuck,  4  N.  H.  229  (17  Am.  Dec  419)  ;  Kendrick  v.  In- 
surance Co.,  124  N.  C.  315  (32  S.  E.  Rep.  728;  70  Am.  St. 
Rep.  592) ;  Beach  v.  Packard,  10  Vt.  96  (33  Am.  Dec.  185)  ; 
Bever  v.  North,  107  Ind.  544  (8  N.  E.  Rep.  576)  ;  Jensen  v. 
Crosby,  80  Minn.  158  (83  N.  W.  Rep.  43) ;  Tied.  Real  Prop. 
801.  The  assumption  by  the  grantee  of  an  incumbrance  upon 
property  conveyed  to  him  is  a  valuable  consideration  for  the 
conveyance.  Home  Fire  Ins.  Co.,  v.  Collins,  61  Neb.  198 
(85  N.  W.  Rep.  54).  A  stipulation  in  a  deed  that  the  consid- 
eration, a  certain  named  sum,  should  be  paid  by  the  grantee 
to  the  g^ntor's  grandson  when  he  "should  arrive  at  the  age 
of  21  years,"  creates  a  permanent  debt  which  the  grandson's 
heirs  can  recover  at  the  time  it  would  become  due,  although  he 
died  before  that  time.  Haines  v.  Weirick,  155  Ind.  548  (58  N. 
E.  Rep.  712 ;  80  Am.  St.  Rep.  251). 

Sec.  128.    Delivery  of  deed — General  principles.    The 

delivery  of  an  instrument  is  a  question  of  fact  to  be  determined 
by  ascertaining  the  intention  of  the  parties  thereto.  Whenever 
it  is  intended  that  a  deed  shall,  by  virtue  of  what  is  said  and 
done,  operate  to  transfer  the  title,  then,  in  contemplation  of  law, 
it  has  been  delivered.  Home  Fire  Ins.  Co.  v.  Collins,  61  Neb. 
198  (85  N.  W.  Rep.  54).  No  particular  form  or  ceremony  is 
necessary  to  constitute  the  delivery  of  a  deed ;  the  delivery  may 
be  made  "by  acts  without  words,  or  by  words  without  acts,  or 
by  both."  Shields  v.  Bush,  189  111.  534  (59  N.  E.  Rep.  962 ;  82 
Am.  St.  Rep.  474).  Manual  delivery  is  not  necessary;  it  is 
sufficient,  if  from  the  facts,  the  conduct  and  expressed  intention 
of  the  parties,  it  may  be  fairly  gathered  that  the  grantor  in- 
tended to  devest  himself  of  the  title  by  the  instrument, 
and  that  the  grantee  intended  to  thereby  become  invested 
with  the  title  so  granted.  Shoptaw  v.  Ridway's  Adm'r., 
Ky.  (60  S.  W.  Rep.  723;  22  Ky.  Law  Rep. 
1495).  O"  this  point  the  court  of  appeals  of  Kentucky, 
in  the  case  of  Bunnell  v.  Bunnell,  Ky.  (64  S.  W. 
Rep.  420;  23  Ky.  Law  Rep.  800),  say:  "No  particular 
form  of  procedure  is  required  to  effect  a  delivery.  It  is  not  es- 
sential that  the  paper  be  actually  transferred.  If  the  grantor, 
when  executing  it,  intends  it  as  a  delivery,  and  this  is  known  to 
and  understood  by  the  grantee,  and  they  treat  the  estate  as 
having  actually  passed  thereby,  it  will  have  that  effect,  though 
the  instrument  be  left  in  the  possession  of  the  bargainor. 
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Washb.  Real.  Prop.  261 ;  Cecil  v.  Beaver,  28  la.  241  (4  Am. 
Rep.  174) ;  Tobin  v.  Bass,  85  Mo.  654  (55  Am.  Rep.  392) ; 
Ward  V.  Small,  90  Ky.  198  (13  S.  W.  Rep.  1070)  ;  Gould  v. 
Day,  94  U.  S.  405  (24  L.  Ed.  232)."  To  constitute  a  delivery 
of  a  deed,  the  grantor  must  by  act  or  word,  or  both,  part  with 
all  right  of  possession  and  dominion  over  the  instrument  with 
the  intent  that  it  shall  take  effect  as  his  deed.  Gaines  v.  Keener, 
48  W.  Va.  56  (35  S.  E.  Rep.  856).  A  deed  executed  by  the 
grantor  and  deposited  by  him  in  a  bank  in  such  a  manner  as  to 
be  under  his  exclusive  control  is  not  delivered  to  the  grantee, 
although  it  was  the  intention  of  the  grantor  when  executing 
the  deed  that  at  his  death  the  grantee  should  have  the  property 
and  the  deed  when  executed  was  placed  in  a  sealed  envelope 
in  which  condition  it  soon  afterward  was  delivered  to  the  bank 
where  it  remained  until  after  the  grantor's  death.  Roby  and 
Robinson,  JJ.,  dissenting.  Fifer  v.  Rachels,  27  Ind.  App.  654 
(62  N.  E.  Rep.  68).  Following  the  case  of  Osborne  v.  Es- 
linger,  155  Ind.  351  (58  N.  E.  Rep.  439 ;  80  Am.  St.  Rep.  240), 
reviewing  numerous  authorities.  On  the  same  point  see  Hall 
V.  Waddill,  78  Miss.  16  (27  So.  Rep.  936)  containing  an  ex- 
haustive review  of  authoritties.  Delivery  by  the  grantor  to  the 
witnesses  attesting  his  execution  of  the  deed  with  instructions 
to  record  it  was  held  sufficient  delivery,  though  made  in  the 
absence  of  the  grantee  and  without  his  knowledge.  Tennessee 
Coal,  Iron  &  R.  Co.  v.  Wheeler,  125  Ala.  535  (28  So.  Rep.  38), 
The  presumption  of  a  delivery  of  a  deed  is  stronger  in  cases  of 
voluntary  settlement  than  in  the  case  of  an  ordinary  bargain 
and  sale.  Shields  v.  Bush,  189  111.  534  (59  N.  E.  Rep,  962; 
82  Am.  St.  Rep.  474).  N.  Dak.  Rev.  Codes,  §  3520,  construed 
and  applied — what  constitutes  delivery  of  deed.  McManus  v. 
Commow,  10  N.  Dak.  340  (87  N.  W.  Rep.  8). 

Sec.  129.  Delivery  of  deed — Particular  cases.  A  deed 
of  gift  from  a  mother  to  her  daughter  with  whom  she  was  liv- 
ing, executed  without  the  latter's  knowledge  and  placed  in  a 
wardrobe  in  their  room,  was  held  to  be  delivered,  where  the 
mother  afterward,  when  preparing  to  leave  on  a  journey  for 
her  health  during  which  she  died,  informed  the  grantee  that 
she  had  given  the  property  to  her  and  told  her  where  she  would 
find  the  deed  in  the  wardrobe.  Young  v.  Elgin,  Miss. 
(2y  So.  Rep.  595).  A  finding  that  certain  deeds  were  executed 
and  delivered  to  the  son  by  his  father  is  sustained  by  the 
testimony  of  the  notary  who  took  acknowledgments  of  the 
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deeds  that  he  afterwards  saw  the  deeds  in  the  son's  possession, 
and  by  the  testimony  of  a  surveyor  that  he  examined  the  deeds 
and  identified  the  descriptions.  Hawley  v.  Hawley,  187  111. 
351  (58  N.  E.  Rep.  332).  Particular  cases  in  which  the  evi- 
dence is  held  sufficient  to  show  delivery  of. a  deed.  Dyer  v. 
Skadin,  128  Mich.  348  (87  N.  W.  Rep.  277)  ;  Hathaway  v. 
Cass,  84  Minn.  192  (87  N.  W.  Rep.  610).  Particular  evidence 
held  insufficient  to  show  delivery  of  deed.  Mudd  v.  Dillon,  166 
Mo.  no  (65  S.  W.  Rep.  973)  ;  Copeland  v.  Copeland,  60  S.  C. 
135  (38  S.  E.  Rep.  269)  ;  Gaines  v.  Keener,  48  W.  Va.  56  (35 
S.  E.  Rep.  856). 

Sec.     Z30.    Delivery     by     recording — Presumptions. 

The  recording  of  a  deed  beneficial  to  the  grantee  is  evidence 
both  of  delivery  and  acceptance.     Home   Fire  Ins.   Co.  v. 
Collins,  61  Xeb.  198  (85  N.  W.  Rep.  54).    An  unauthorized 
recording  of  a  deed  raises  no  presumption  of  its  delivery. 
Stalling^  V.  Newton,  no  Ga.  875  (36  S.  E.  Rep.  227)  ;  Bams 
V.  Bams,  113  la.  435  (85  N.  W.  Rep.  629).    The  delivery  of 
a  deed  by  a  husband  to  his  wife,  in  the  nature  of  a  voluntary 
settlement,   is   shown  by  his   having  it  recorded,  with  her 
knowledge  and  assent,  and  later  announcing  that  he  had  given 
the  property  to  her,  at  the  same  time  exhibiting  the  deed,  and 
it  was  thereafter  found  in  her  possession.     Shields  v.  Bush, 
189  111.  534  (59  N.  E.  Rep.  962;  82  Am.  St.  Rep.  474).    The 
act  of  recording  a  deed  cannot  amount  to  a  delivery  thereof 
when  there  does  not  appear  an  assent  or  knowledge  by  the 
grantee  of  the  act ;  but  where  it  appears  that  the  grantee  had 
knowledge  of  the  recording  of  the  deed,  and  has  assented  to  it, 
and  where  the  recorded  deed  is  subsequently  found  in  posses- 
sion of  the  grantee,  such  facts  amount  to  prima  facie  evidence 
of  a  deliver)'.    Shields  v.  Bush,  189  111.  534  (59  N.  E.  Rep. 
962 ;  82  Am.  St.  Rep.  474).    Where  a  husband  who  was  finan- 
cially involved,  in  payment  of  money  borrowed  from  her,  exe- 
cuted a  deed  to  his  wife  and  filed  the  same  for  record  without 
her  knowledge  or  any  previous  understanding  with  her  that 
the  deed  should  be  executed,  there  was  no  delivery  of  the  deed 
as  against  creditors  of  the  husband  attaching  the  land  before 
the  grantee  had  any  knowledge  of  the  deed  to  her.    Knox  v. 
Clark,  15  Colo.  App.  356  (62  Pac.  Rep.  334). 

Sec.  13 !•    Delivery  to  third  person  to  be  delivered  after 
grantor's  death.    A  delivery  of  a  deed  to  a  third  person, 
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with  directions  by  the  grantor  to  hold  it  till  the  grantor's  death 
and  then  deliver  it  to  the  grantee,  constitutes  a  complete  deliv- 
ery, where  there  is  no  power  of  control  reserved  by  the  grantor. 
Schlicher  v.  Keeler,  6l  N.  J.  Eq.  394  (48  Atl.  Rep.  393). 
Where  an  aged  woman  who  had  made  deeds  conveying  her  real 
estate  to  her  children  informed  a  relative  living  with  her  where 
the  deeds  were  kept  in  the  house  and  requested  her  to  take 
charge  of  them  in  case  of  the  grantor's  sickness  and  upon  her 
death  to  deliver  the  same  to  the  person  who  should  settle  her 
estate,  and  the  deeds  were  taken  in  charge  by  such  person  dur- 
ing the  grantor's  last  sickness  and  she  was  so  advised,  and  they 
were  delivered  according  to  directions  after  the  grantor's 
death,  it  was  held  that  there  was  no  delivery.  Osborne  v. 
Eslinger,  155  Ind.  351  (58  N.  E.  Rep.  439;  80  Am.  St  Rep. 
240) .  A  deed  delivered  by  the  grantor  to  a  third  person  with 
instructions  to  deliver  to  the  grantee  upon  the  grantor's  death, 
is  effective  to  pass  title,  where  it  appears  that  it  was  the  inten- 
tion of  the  grantor  that  the  deed  should  become  operative  at 
once,  only  the  enjoyment  of  the  property  being  postponed, 
although  the  grantor  retained  the  power  to  recall  the  instrument 
during  his  life.  Lippold  v.  Lippold,  112  la.  134  (83  N.  W, 
Rep.  809;  84  Am.  St.  Rep.  331). 

Sec.  132.  Delivery  in  escrow.  A  deed  cannot  be  de- 
hvered  in  escrow  to  the  grantee.  Stavers  v.  Stavers,  69  N.  H. 
158  (45  Atl.  Rep.  319).  A  valid  delivery  in  escrow  is  made, 
where  the  grantor  after  execution  and  acknowledgment  deliv- 
ered the  deed  to  his  housekeeper  with  instructions  to  deliver  it 
to  his  son  after  the  grantor's  death,  and  he  took  the  deed  and 
put  it  with  a  receipt  of  her's  in  the  grantor's  trunk  to  which  he 
carried  the  key,  Munro  v.  Bowles,  187  111.  346  (58  N.  E.  Rep. 
331 ;  54  L.  R.  A.  865 ;  see  pp.  865-910  for  exhaustive  collation 
of  authorities  on  "Delivery  of  deed  to  third  person ;  or  record, 
or  delivery  for  record,  by  grantor").  A  deed  obtained  from  or 
delivered  by  the  depositary  without  performance  of  the  condi- 
tion upon  which  the  deed  was  to  be  delivered,  passes  no  title. 
Matteson  v.  Smith,  61  Neb.  761  (86  N.  W.  Rep.  472)  ;  Hogue- 
land  V.  Arts,  113  la.  634  (85  N.  W,  Rep.  818)  ;  Huntley  v.  San 
Francisco  Sav.  Union,  130  Cal.  46  (62  Pac.  Rep.  255).  Where 
a  deed  to  property  already  in  possession  of  the  grantee  by  his 
agent  is  delivered  in  escrow,  &nd  such  agent  afterward  surrep- 
titiously obtains  it  from  the  depositary,  places  it  on  record,  and 
afterward  the  grantee  sells  and  conveys  to  an  innocent  pur- 
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chaser  for  value,  as  between  such  purchaser  and  the  original 
grantor,  the  loss  will  fall  on  the  latter,  where  it  appears  that  he 
has  been  negligent  in  looking  after  his  interests.  McConnell 
V.  Rowland,  48  W.  Va.  276  (37  S.  E.  Rep.  586).  Citing,  Quick 
V.  Milligan,  io8  Ind.  419  (9  N.  E;  Rep.  392 ;  58  Am.  Rep.  49). 

Sec.  133.    Acceptance  of  deed.    A  complete  delivery 
includes  acceptance  by  the  grantee.    Stallings  v.  Newton,  1 10 
Ga«  875  (36  S.  E.  Rep.  227).    A  grantee  in  a  deed  who  pays 
part  of  the  consideration  therefor,  executes  notes  for  the  bal- 
ance and  moves  upon  and  claims  the  property  as  her  own  will 
be  held  to  have  accepted  the  deed.     Shoptaw  v.  Ridgway*s 
AdmV.,        Ky.         (60  S.  W.  Rep.  723;  22  Ky.  Law  Rep. 
1495).    Until  acceptance  the  title  is  in  the  grantor  subject  to 
attachment  and  liens  enforcible  against  him.    Knox  v.  Qark, 
15  Colo.  App.  356  (62  Pac.  Rep.  334).    The  court  say :  '*Where 
a  deed  is  made  and  delivered  to  a  stranger  for  the  use  of  the 
grantee,  upon  its  acceptance  by  the  latter,  as  between  the 
grantor  and  him,  the  acceptance  will  relate  back  to  the  time  of 
the  first  delivery.    So  far  as  we  know,  it  has  been  always  so 
held  where  the  question  was  between  the  immediate  parties. 
But  the  relation  is  a  legal  fiction,  and  there  is  no  actual  transfer 
of  the  title  until  the  acceptance.    Until  that  time,  the  meeting 
of  minds  essential  to  a  contract  does  not  occur.    It  necessarily 
follows  that  if,  between  the  date  of  the  deed  and  its  acceptance, 
rights  of  third  parties  attach  to  the  property,  those  rights  will 
be  superior  to,  and  prevail  over,  the  title  of  the  subsequently 
assenting  grantee.    The  latter  takes  the  title  subject  to  such 
liens  as  have  been  created,  or  conveyances  as  have  been  exe- 
cuted, before  it  becomes  actually  vested  in  him.    Decisions  are 
in  existence  which,  apparently,  are  not  in  harmony  with  the 
foregoing  statement,  but  it  is  supported  by  the  great  weight  of 
authority.    Welch  v.  Sackett,  12  Wis.  243 ;  Hibbard  v.  Smith, 
67  Cal.  547    (4  Pac.  Rep.  473 ;  8  Pac.  Rep.  46 ;  65  Am.  Rep. 
726)  ;  Cravens  v.  Rositer,  116  Mo.  338  (22  S.  W.  Rep.  736; 
38  Am.  St.  Rep.  606)  ;  Samson  v.  Thornton,  3  Met.  (Mass.) 
275  (37  Am.  Dec.  135)  ;  Bell  v.  Bank,  11  Bush,  34  (21  Am. 
Rep.  205) ;  Hawkes  v.  Pike,  105  Mass.  560  (7  Am.  Rep.  554)  ; 
Hulick  v.  Scovil,  4  Oilman,  159;  Parmelee  v.  Simpson,  5  "Wall. 
81  (18  L.  Ed.  542)  ;  Tifttle  v.  Turner,  28  Tex.  759;  Croom  v. 
Cotton  Co.,  15  Tex.  Civ.  App.  328  (40  S.  W.  Rep.  146) ;  Devi. 
Deeds,  §§  276,  291." 
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Sec.  134.  Destruction^  surrender  or  redelivery  of  deed 
to  grantor.  A  married  woman  to  whom  a  deed  has  been 
executed  vesting  in  her  a  life  estate  in  certain  lands  with  re- 
mainder to  her  children,  cannot  divest  herself  and  her  children 
of  the  title  by  destroying  the  deed  and  consenting  that  their 
grantor  shall  make  a  deed  to  another.    Rittenhouse  v.  dark, 

Ky.  (61  S.  W.  Rep.  33 ;  22  Ky.  Law  Rep.  1610).  The 
surrender  to  the  grantor  of  a  deed  made  to  a  husband  and  wife 
and  the  execution  of  a  new  deed  to  her  alone  at  the  instance 
of  all  the  interested  parties,  does"  not  pass  title  to  her  by  the 
new  deed,  but  it  will  operate  as  an  estoppel  against  all  the 
parties  to  the  transaction,  and  is  good  color  of  title  on  which 
to  base  adverse  possession.  Poindexter  v.  Rawlings,  106  Tenn. 
97  (59  S.  W.  Rep.  766;  82  Am.  St.  Rep.  869). 

Sec.  135.  Construction  of  deeds — General  rules  and 
principlesik  Grammatical  inaccuricies  will  not  De  allowed 
to  defeat  a  grantor's  manifest  intention.    Jacoby  v.  Nichols, 

Ky.  (62  S.  W.  Rep.  734;  23  Ky.  Law  Rep.  205).  A 
deed  of  land  by  a  husband  and  wife  to  a  trustee  and  a  recon- 
veyance by  the  trustee  to  the  wife,  executed  simultaneously, 
will  be  construed  together.  Early  v.  Douglass,  Ky.  (62 
S.  W.  Rep.  860;  23  Ky.  Law.  Rep.  298).  If  the  construction 
of  a  deed  is  doubtful,  the  construction  put  upon  it  by  the  parties 
and  their  successors  may  be  looked  to  in  connection  with  the 
deed  itself  and  the  circumstances  existing  at  the  time  of  its 
execution.  Richardson  v.  Watts,  94  Me.  476  (48  Atl.  Rep. 
180).  A  deed  in  which  the  description  is  "one-half"  of  a  cer- 
tain tract,  without  attempting  to  describe  the  particular  part 
conveyed,  will  be  construed  to  convey  a  one-half  undivided 
interest  in  the  tract.  Morehead  v.  Hall,  126  N.  C.  213  (35  S. 
E.  Rep.  428) .  A  conveyance  of  upland  presumably  conveys  the 
interest  of  the  grantors  in  adjacent  flats  which  have  always 
been  considered  appurtenant  to  the  upland,  when  there  is  noth- 
ing to  show  a  contrary  intention.  Richardson  v.  Watts,  94 
Me.  476  (48  Atl.  Rep.  180). 

Sec.  136.  Construction  of  particular  deeds.  A  deed 
conveying  a  gas  plant  operating  in  a  city  "with  all  rights,  priv- 
ileges and  appurtenances  thereunto  belonging,*'  passes  a  fran- 
chise authorizing  the  operation  thereof.  Lawrence  v.  Hen- 
nessy,  165  Mo.  659  (65  S.  W.  Rep.  717).  A  deed  to  a  certain 
tract  of  land  "subject  to  all  rights  of  way  over  said  property. *'^ 
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does  not  subject  such  property  to  a  claim  by  a  railroad  of  a. 
portion  of  the  tract  for  depot  grounds.    Mead  v.  Illinois  Cent. 
R.  Co.,  112  la.  291  (83  N.  W.  Rep.  979).    A  deed  which  re- 
cited that  it  conveyed  "all  the  following  portions  of  the  said 
homestead  farm"  followed  by  a  specific  description  of  several 
tracts  which  had  been  known  as  parts  of  the  homestead  farm, 
also  one  tract  which  had  not,  does  not  convey  the  last  described 
tract.    Whitney  v.  Bickford,  69  N.  H.  527  (45  Atl.  Rep.  412). 
A  deed,  which,  after  conveying  property  in  fee  simple  to  two 
named  grantees,  further  stipulated  th^t  the  grantor  retained  and 
reserved  to  himself  the  right  to  reinvest  or  dispose  of  the  prop- 
erty as  he  might  think  necessary  "for  the  advantage  and  use" 
of  the  grantees,  was  held  to  confer  upon  the  grantor  no  more 
than  a  mere  power  to  sell  and  reinvest  for  the  benefit  of  the 
grantees,  and  a  subsequent  deed,  undertaking  to  convey  a  life 
estate  to  one  of  the  grantees,  with  remainder  over  to  her  chil- 
dren, was  not  a  good  execution  of  such  power,  and  was  there- 
fore void  except  as  to  the  grantor's  life  estate.    Ellis  v.  Gray, 
no  Ga.  61 1  (36  S.  E.  Rep.  97).    A  deed  conveying  land  to  M., 
to  have  and  to  hold  during  her  life  "and  at  her  death  to  her 
children,"  which  recites  that  "it  is  the  intention  of  this  instru- 
ment" to  convey  the  land  to  M.  for  life,  "and  at  her  death  the 
same  to  descend  to  such  of,  her  children  as  may  then  be  living," 
was  held  to  pass  the  title  upon  M.'s  death  to  her  surviving 
children  and  the  children  of  her  deceased  children,  the  word 
"children"  as  used  in  the  deed  being  equivalent  to  "issue"  or 
"descendants."    Harrington  v.  Gibson,        Ky.         (60  S.  W. 
Rep.  915 ;  22  Ky.  Law  Rep.  i486).    For  construction  of  par- 
ticular deeds,  see  Smith  &  Husted,  28  Ihd.  App.  168  (62  N.  E. 
Rep.  454)  ;  Speed  v.  St.  Louis  M.  B.  Terminal  Ry.  Co.,  163 
Mo.  Ill  (63  S.  W.  Rep.  393). 

Sec.  137.  Recitals  in  deeds,  A  recital  in  a  deed  to  a 
trustee  that  the  property  conveyed  was  paid  for  out  of  the 
funds  belonging  to  his  beneficiaries  are  not  conclusive  where 
they  are  not  parties  to  the  deed.  Kahle  v.  Stone,  Tex. 
{65  S.  W.  Rep.  623).  A  recital  in  a  deed  is  notice  to  a  pur- 
chaser of  the  fact  recited ;  so,  a  recital  in  a  deed  that  the  prop- 
erty is  subject  to  an  "oil  lease"  to  a  certain  person  puts  the 
grantee  on  inquiry  as  to  a  grant  of  the  right  to  the  oil  in  such 
land.    Jennings  v.  Bloomfield,  199  Pa.  St.  638  (49  Atl.  Rep. 

13s). 
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Sec.  138.  Exceptions  and  reservations.  Title  cannot 
be  conferred  upon  a  stranger  to  an  instrument  by  a  reservation 
or  exception  in  it.  Butler  v.  Gosling,  130  Cal.  422  (62  Pac. 
Rep.  596).  A  reservation  in  a  deed  of  all  the  timber  on  the 
land  conveyed,  except  the  oak  timber  under  a  certain  size,  with 
the  right  to  cut  and  remove  the  same  within  five  years  will  be 
•construed  as  an  exception  of  the  timber  from  the  grant, 
•Cohen  v.  Bryant,  Ky.  (65  S.  W.  Rep.  347 ;  23  Ky.  Law 
Rep.  1448).  A  stipulation  in  a  deed  whereby  the  grantor  re- 
iserves  to  herself  the  possession,  use,  enjoyment  and  control  of 
the  land  during  her  life  "also  the  care  and  support"  of  her 
daughter  during  the  latter's  life,  creates  a  charge  upon  the  rents 
and  profits  of  the  land  for  the  care  and  maintenance  of  the 
daughter.  Wall  v.  Wall,  126  N.  C.  405  (35  S.  E.  Rep.  81 1).' 
A  clause  in  a  deed  which  reserves  certain  rooms  in  a  house  to  a 
third  person,  they  belonging  to  such  third  person,  will  be  con- 
strued as  an  exception  limiting  the  property  conveyed  to  that 
which  the  grantor  has  the  right  to  convey  rather  than  a  reser- 
vation to  a  person  other  than  the  grantor,  and  is  therefore  valid. 
Bartlett  v.  Barrows,  22  R.  I.  642  (49  Atl.  Rep.  31).  A  railroad 
company  conveying  lands  may  reserve  a  right  of  way  for  a  line 
of  railroad  to  be  selected  and  located  in  the  future.  Bendikson 
V.  Great  Northern  Ry.  Co.,  80  Minn.  332  (83  N.  W.  Rep.  194). 
A  city  granting  land  may  reserve  so  much  of  the  premises 
granted  as  might  form  any  part  of  a  street  or  streets  that  might 
then  or  thereafter  be  "assigned,  designated  or  laid  out  through 
such  premises,"  and  enforce  such  claim  although  the  lands  re- 
quired for  the  street  are  under  water.  Consolidated  Ice  Co.  v. 
Mayor,  etc.,  of  City  of  New  York,  166  N.  Y.  92  (59  N.  E.  Rep. 
713.)  A  stipulation  in  a  conveyance  by  a  married  woman  and 
her  husband  of  land  in  fee,  that  "the  parties  of  the  first  part  re- 
serve unto  themselves,  and  do  not  convey  by  this  deed,  the  equal 
one-half  part  of  the  usual  royalty  of  one-eighth  of  all  the  pe- 
troleum or  oil  in  and  underlying  the  tract  of  land  hereby  con- 
veyed," was  held  to  be  an  exception  from  the  operations  of  said 
deed,  reserved  to  the  grafttors,  of  the  title  in  fee  to  the  one- 
sixteenth  of  the  oil  in  place  in  and  underlying  said  tract  of  land, 
and  to  be  delivered  to  her  when  produced  as  royalty,  without 
expense  to  her  for  production.  Harris  v.  Cobb.  49  W.  Va.  350 
(38  S.  E.  Rep.  559). 

Sec.  139.    Restrictions  on  alienation  or  use.    A  restric- 
tion in  a  deed  creating  an  estate  in  fee  simple,  prohibiting  any 
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alienation  or  incumbrance  of  the  property,  is  void.  Teaney  v. 
Mains,  113  la.  53  (84  N.  W.  Rep.  953).  Where  a  lot  has  been 
conveyed  to  a  city  to  be  used  by  it  for  a  certain  specified  pur- 
pose, by  an  absolute  conveyance  without  any  provision  for  re- 
entry or  reversion,  it  does  not  revert  upon  the  grantee  aban- 
doning the  prescribed  purpose  and  attempting  to  convert  the 
prc^erty  to  another  use ;  and  a  court  of  equity  will  not  interfere 
to  prevent  such  diversion  at  the  instance  of  those  entitled  to 
such  relief  where  they  have  acquiesced  in  the  diversion  for 
many  years.  Hand  v.  City  of  St.  Louis,  158  AIo.  204  (59  S.  W. 
Rep.  92). 


Sec.  140.  Restrictions  a9  to  erection  of  buildings 
Building  lines.  A  restriction  in  a  deed  against  erecting 
certain  kinds  of  buildings  or  conducting  certain  business 
without  the  grantor's  consent  is  a  condition  for  the  bene- 
fit of  the  grantor  only,  unless  such  prohibition  is  a  part  of  a 
general  plan  for  the  benefit  of  a  number  of  adjacent  lots  or 
tracts,  and  is  included  in  the  deeds  to  all  such  lots  or  tracts,  and 
in  such  case  the  grantor  may  nullify  the  restriction  by  a  quit- 
claim deed  releasing  all  his  rights  in  the  property.  Safe-De- 
posit Co.  v.  Flaherty,  91  Md.  489  (46  Atl  Rep.  1009).  A  land- 
owner may,  by  platting  his  land  into  lots,  and  conveying  them 
with  restrictions  as  to  future  use  under  a  general  scheme  for 
the  improvement  of  the  entire  addition,  impose  such  restrictions 
on  all  purchasers  of  such  lots,  and  the  restrictions  will  inure 
to  the  benefit  of  the  several  grantees,  who  may  enforce  them  in 
equity;  and  the  fact  that  as  to  some  lots  there  are  no  restric- 
tions simply  takes  those  lots  out  of  the  general  scheme,  and  it  is 
not  necessary  that  the  restrictions  should  be  exactly  the  same  in 
all  the  deeds.  Bacon  v.  Sandberg,  179  Mass.  396  (60  N.  E. 
Rep.  936).  A  recitation  in  a  deed  "that  for  the  period  of  eight 
years  from  the  date  hereof  *  *  *  no  dwelling  house  erect- 
ed or  placed  on  said  land  shall  contain  more  than  two  tenants, 
or  be  constructed  for  more  than  two  families,"  is  violated  by  the 
erection  of  a  house  available  for  three  families,  although  it  was 
not  the  builder's  intention  that  it  should  be  used  for  more  than 
two  until  after  the  eight  years,  Ivarson  v.  Mulvey,  179  Mass. 
141  (60  N.  E.  Rep.  477) .  All  restrictions  upon  the  use  of  land 
conveyed  in  fee  which  restrain  the  grantee  from  exercising  the 
rights  of  an  owner  are  strictly  construed,  and  a  covenant  in  a 
deed  conveying  two  lots  in  a  residence  addition  that  "the  lots 
hereby  conveyed  is  not  to  be  subdivided,  and  that  no  more  than 
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one  residence  is  to  be  erected  upon  the  same,"  such  deed  being 
a  printed  form  prepared  and  used  for  the  sale  of  single  lots  in 
such  addition,  does  not  forbid  the  building  of  more  than  one 
residence  on  the  two  lots,  but  merely  prohibits  the  building  of 
more  than  one  building  on  each  lot.  Walker  v.  Renner,  60  N. 
J.  Eq.  493  (46  Atl.  Rep.  626).  A  grantee  accepting  a  deed  for 
a  part  of  a  tract  of  land  containing  certain  restrictions  as  to 
the  number  and  character  of  buildings  he  should  erect  on  the 
land  on  condition  that  the  grantor  submit  the  remainder  of  the 
tract  to  like  conditions,  who  afterward  violates  the  conditions, 
cannot  enforce  them  against  his  grantor.  Compton  Hill  Imp. 
Co.  V.  Tower's  ExVs,  158  Mo.  282  (59  S.  W.  Rep.  239). 

A  stipulation  that  no  building  should  be  erected  beyond  a 
certain  line  "steps,  porches  and  bay  windows  excepted,"  is  not 
violated  by  the  extension  of  a  bay  window  beyond  such  line  on 
account  of  the  fact  that  it  was  built  from  the  ground,  and  rests 
on  foundations,  instead  of  being  a  projection  extending  out- 
ward from  the  building  at  a  point  above  the  ground.  Keith  v. 
Goldsmith,  194  111.  488  (62  N.  E.  Rep.  866).  Where  a  grantor 
platted  land  into  lots,  and  conveyed  them  with  a  restriction  that 
no  building  should  be  erected  within  13  feet  of  the  street,  under 
a  general  scheme  for  the  improvement  of  the  property,  the  fact 
that  the  plaintiffs  in  an  action  to  enjoin  the  erectionof  a  build- 
ing within  the  13-foot  space  have  infringed  the  restriction  by 
building  projections  from  houses,  consisting  of  bay  windows, 
piazzas,  and  steps,  beyond  the  line,  will  not  preclude  such  own- 
ers from  maintaining  the  action  to  prevent  the  erection  of  a 
building  within  13  feet  of  the  street.  Bacon  v.  Sandberg,  179 
Mass.  396  (60  N.  E,  Rep.  936).  A  restriction  as  to  the  build- 
ing line,  inserted  in  a  deed,  cannot  inure  to  the  benefit  of  a 
prior  grantee  of  another  lot  on  the  same  street,  which  is  con- 
veyed subject  to  the  same  restriction,  when  the  grantor  did  not 
impose  any  servitude  upon  the  land  he  retained,  and  the  restric- 
tions were  not  part  of  a  general  plan  or  scheme  for  the  benefit  pf 
all  the  purchasers.  A  general  plan  or  scheme  for  the  benefit  of 
all  the  purchasers  of  lots  sold  on  the  same  street,  as  shown  by 
the  recorded  plat,  does  not  appear  from  the  fact  that  most  of 
the  lots  are  sold  subject  to  the  same  restriction  as  to  building 
line,  where  no  restrictions  are  shown  by  the  plat,  and  none  are 
imposed  on  some  of  the  lots  that  are  first  sold,  while  purchasers 
of  some  of  the  other  lots  have  violated  the  restrictions  upon 
them,  and  such  violations  have  not  been  resisted  by  other  pur- 
chasers. Summers  v.  Beeler,  90  Md.  474  (45  Atl.  Rep.  19; 
48  L.  R.  A.  54 ;  TJ  Am.  St.  Rep.  446). 


123  EPITOME  OF  CASES.  §  141,  142 

Sec.  Z41.  Cancellation  of  deed — ^General  principles. 
A  grantor  in  an  absolute  deed  cannot  have  it  cancelled  merely 
for  a  breach  of  the  grantee's  promise  forming  the  consideration 
for  the  deed.  Brand  v.  Power,  i  lo  Ga,  522  (36  S.  E.  Rep.  53). 
The  mere  fact  that  a  deed  is  voluntary  will  not  justify  its  can- 
cellation, where  the  grantor  at  the  time  of  its  execution  under- 
stood its  purpose  and  intention  and  merely  changed  her  mind 
after  consulting  with  her  friends.  Rabb  v.  Rabb,  Ky. 
(64  S.  W.  Rep.  624 ;  23  Ky.  Law  Rep.  971).  Mere  inadequacy 
of  consideration  alone  is  not  sufficient  ground  for  setting  aside 
a  conveyance,  unless  there  be  such  an  unconscionableness  or 
inadequacy  in  a  bargain  as  to  demonstrate  some  gross  imposi- 
tion or  some  undue  influence.  Jones  v.  Galbraith,        Tenn.  Ch. 

(59  S.  W.  Rep.  350).  See  opinion  for  particular  fact 
cases  on  this  subject;  also.  Beverage's  Committee  v.  Ralston, 
98  Va.  625  (37  S.  E.  Rep.  283) ;  Stephens  v.  Ozboume,  107 
Tenn.  572  (64  S.  W.  Rep.  902).  A  grantor  cannot  have  can- 
cellation of  a  deed  oil  the  ground  of  its  unauthorized  delivery 
where  the  evidence  shows  that  he  ratified  the  transaction. 

_  •  

Harkness  v.  Cleaves,  113  la.  140  (84  N.  W.  Rep.  1033).  ^ 
complaint  to  set  aside  a  deed  on  the  grounds  that  there  was  an 
agreement  between  the  grantor  and  the  grantee  that  the  deed 
was  not  to  be  recorded  and  the  title  was  not  to  pass  until  the 
purchase  price  was  paid,  which  agreement  had  been  violated 
by  the  grantee,  is  not  insufficient  because  it  also  seeks  to  enforce 
a  vendor's  lien  on  the  land  if  the-deed  cannot  be  set  aside. 
Holmes  v.  Holmes,  59  N.  J.  Eq.  449  (45  Atl.  Rep.  703). 

Sec.  142.  Cancellation  of  deed— -Mental  incapacity  of 
grantor.  The  evidence  must  show  unsoundness  of  mind  at 
the  time  of  the  execution  of  the  deed.  Ramsdell  v,  Ramsdell, 
128  Mich,  no  (87  N.  W.  Rep.  81).  To  authorize  the  setting 
aside  of  a  deed  on  account  of  the  grantor^s  mental  incapacity, 
in  the  absence  of  undue  influence,  it  must  be  shown  that  he  was 
laboring  under  such  a  degree  of  mental  infirmity  as  rendered 
him  incapable  of  understanding  and  protecting  his  own  inter- 
ests. Lassiter's  Adm'r  v.  Lassiter's  Ex'r,  Ky.  (63  S.  W. 
Rep.  477 ;  23  Ky.  LaW  Rep.  481).  A  grantor  of  doubtful  men- 
tal capacity  who  executes  a  voluntary  deed  conveying  an  ab- 
solute estate  when  his  intention  was  to  give  only  a  life  estate, 
with  the  remainder  to  a  particular  person,  has  the  right  to  can- 
cel the  deed  for  mistake  which  right  upon  his  death  passes  to 
his  heirs.    Foth  v.  Ellenberger,        N.  J.  Eq.         (47  Atl.  Rep. 
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2i6) .  Before  a  deed  can  be  set  aside  on  the  ground  that  it  was 
obtained  while  the  grantor  was  drunk,  he  must  return  the 
consideration  received,  and  must  not  have  ratified  the  sale  aftqr 
he  becomes  sober.  Oakley  v.  Shelley,  129  Ala.  467  (29  So. 
Rep.  385).  For  particular  fact  cases  as  to  the  sufficiency  of 
evidence  to  set  aside  a  deed  on  account  of  grantor's  mental  in- 
capacity, see  Ring  v.  Lawless,  190  111.  520  (60  N.  E.  Rep.  881)  ; 
Elmstedt  v.  Nicholson,  186  111.  580  (58  N.  E.  Rep.  381)  ;  Helper 
V.  Hosack,  197  Pa.  St.  631  (47  Atl.  Rep.  847)  ;  Graham  v. 
Graham,  84  Minn.  325  (87  N.  W.  Rep.  923)  ;  Harrison  v.  Har- 
rison, 127  Ala.  323  (28  So.  Rep.  586)  ;  Richardson  v.  Adams, 
no  Ga.  425  (35  S.  E.  Rep.  648) ;  Schuur  v.  Rodenback,  133 
Cal.  85  (65  Pac.  Rep.  298)  ;  Springer  v.  Springer,  132  Gal. 
XVIII  (64  Pac.  Rep.  470) ;  Studybaker  v.  Cofield,  159  Mo. 
596  (61  S.  W.  Rep.  246). 

Sec.  143.  Cancellation  of  deed — ^Fraud,  undue  influ- 
ence or  duressi  The  fact  that  a  grantee  obtained  a  deed 
through  his  promise  to  pay  a  certain  consideration  which  he 
never  intended  to  perform  does  not  constitute  such  an  action- 
able fraud  as  alone  will  authorize  the  cancellation  of  the  deed. 
Murphy  v.  Murphy,  189  111.  360  (59  N.  E.  Rep.  796).  An  heir 
or  devisee  of  a  grantor,  who  otherwise  would  take  the  land, 
may  maintain  an  action  to  avoid  his  conveyance  of  it,  on  the 
ground  of  undue  influence.  Curtis  v.  Burns,  27  Ind.  App.  74 
(60  N.  E.  Rep.  963).  Where,  in  an  action  to  set  aside  and 
cancel  a  deed,  plaintiff  shows  that  the  deed  was  executed  by 
her  without  consideration  other  than  an  agreement  not  to 
prosecute  her  husband  for  an  alleged  crime,  and  under  threats 
of  prosecution  and  punishment  if  she  did  not  sign  it,  a  sufficient 
case  is  made  to  put  defendant  on  his  defense,  and  a  motion  for 
a  nonsuit  should  be  denied.  Gorringe  v.  Read,  23  Utah,  120 
(63  Pac.  Rep.  902).  Citing  Williams  v.  Bayley,  L.  R.  I  H.  L. 
200;  Benedict  v.  Roone,  106  Mich.  378  (64  N.  W.  Rep.  193)  ; 
Giddings  v.  Bank,  104  la.  676  (74  N.  W.  Rep.  21)  ;  Adams  v. 
Bank,  116  N.  Y.  606  (23  N.  E.  Rep.  7 ;  6  L.  R.  A.  491 ;  15  Am. 
St.  Rep.  447),  and  numerous  other  cases.  For  particular  cases 
on  what  duress  will  avoid  a  deed,  see  Benn  v.  Pritchett,  163 
Mo.  560  (63  S.  W.  Rep.  1103)  ;  Rostein  v.  Park,  38  Or.  i  (62 
Pac.  Rep.  529).  For  particular  fact  cases  illustrative  of  the 
sufficiency  of  evidence  to  set  aside  a  deed  for  fraud,  see  Keller 
V.  Gill,  92  Md.  190  (48  Atl.  Rep.  69) ;  Jfohnson  v. 
Franklin,  58  S.  C.  394  (36  S.  E.  Rep.  664)  ;  Harvey  v.  Knapp, 
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194  Pa,  St,  219  (45  Atl.  Rep.  74)  ;  Zook  v.  Mercantile  Trust 
Co.,  194  Pa.  St.  388  (45  Atl.  Rep.  215) ;  Loviolette  v.  Butler, 
124  Mich.  580  (83  N.  W.  Rep.  598)  ;  Tifel  v.  Jenkins,  93  Md. 
744  (49  Atl.  Rep.  840)  ;  Studybaker  v.  Cofield,  159  Mo.  596 
(61  S.  W.  Rep.  246).  Same,  as  to  undue  influence,  Shawvan 
V.  Shawvan,  no  Wis.  590  (86  N.  W.  Rep.  165) ;  Ennis  v. 
Bumham,  159  Mo.  494  (60  S.  W.  Rep.  1103)  '»  Wille  v.  Wille, 
57  S.  C.  413  (35  S.  E.  Rep.  804)  ;  Sayles  v.  Christie,  187  111. 
420  (58  N.  E.  Rep.  480)  ;  Huffman  v.  Sharer,  191  111.  79  (60 
N.  E.  Rep.866). 

Sec.  144.  Cancellation  of  deeds  between  persons  oc- 
cupying fiduciary  relations.  A  husband  taking  a  convey- 
ance of  her  land  from  his  wife  a  short  time  before  her 
death  and  at  a  time  when  she  is  in  a  weak  condition  mentally 
and  physically,  has  the  burden  of  showing  that  there  was  no 
undue  influence  in  the  procurement  of  the  deed.  Lewis  v. 
McGrath,  191  111.  401  (61  N.  E.  Rep.  135).  A  conveyance  of 
all  her  property  by  an  aged  mother  to  her  son  and  his  children 
in  consideration  of  his  agreement  to  support  her  will  be  set 
aside  as  to  all  of  them  where  the  son  fails  to  furnish  the  agreed 
support,  Lockwood  v.  Lockwood,  124  Mich.  627  (83  N.  W. 
Rep.  613).  For  particular  fact  cases  illustrating  the  applica- 
tion of  the  principles  governing  the  proof  of  .undue  influence 
between  persons  occupying  confidential  or  trust  relations,  see 
Smith  v.  Boyd,  61  N.  J.  Eq.  175  (47  Atl.  Rep.  816)  ;  Fabrice 
V.  Von  Der  Brelie,  190  111.  460  (60  N.  E.  Rep.  835) ;  Odell  v. 
Moss,  130  Cal.  352  (62  Pac.  Rep.  555). 

Sec.  145.  Quit  claim  deeds.  A  quit  claim  deed  with- 
out any  covenants  of  warranty  conveys  only  the  interest  which 
the  grantors  have  at  the  time  of  its  execution,  and  the  grantees 
acquire  no  right  in  an  estate  which  afterwards  comes  to  the 
grantors  by  inheritance.  Lewis  v.  Shearer,  189  111.  184  (59  N. 
E.  Rep.  580).  A  conveyance  which  on  its  face  clearly  appears 
to  be  a  quitclaim  deed  will, not  pass  an  after-acquired  title, 
althougli  it  uses  words  which,  under  S.  Dak.  Laws,  §  3249, 
would  imply  a  covenant  of  warranty  in  a  deed  conveying  an 
estate  in  fee  simple.  State  v.  Kemmerer,  14  S.  D.  169  (84  N. 
W.  Rep.  771).  For  further  construction  of  this  statute,  see 
Citizens'  Bank  of  Parker  v.  Shaw,  14  S.  Dak.  197  (84  N.  W. 
Rep.  779) .  Quitclaim  deeds  executed  between  devisees  of  land 
for  the  purpose  of  partitioning  the  devised  lands  among  them, 
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though  purporting  to  partition  all  the  lands  devised,  do  not  pass 
interests  afterward  acquired  through  an  executory  devise  where 
neither  the  deed  nor  the  agreement  in  pursuance  of  which  it 
was  made  contained  any  covenants  of  warranty  or  reference  to 
future  interests.  Thompson  v.  Becker,  194  111.  119  (62  N.  E. 
Rep.  558).  Where  a  married  woman  and  her  husband  con- 
vey by  quitclaim  deed  lands  belonging  to  her,  the  legal  title 
to  which  is  vested  by  deed  in  a  trustee  for  her  sole  use  and  ben- 
efit, to  manage,  sell,  lease,  incumber  and  dispose  of  as  she  by 
writing  may  direct,  a  subsequent  conveyance  of  the  legal  title 
to  her  by  the  trustee  inures  to  the  benefit  of  the  grantee  in  such 
quitclaim  deed.  Hafner  v.  City  of  St.  Lx>uis,  161  Mo..  34  (61 
S.  W.  Rep.  632).  In  Iowa,  one  who  takes  title  by  quit-claim 
deed  is  not  an  innocent  purchaser,  but  is  charged  with  notice  of 
all  outstanding  equities,  but  one  who  purchases  by  warranty 
deed,  for  value,  from  the  grantee  in  a  quit-claim  deed,  is  not 
aflfected  by  outstanding  equities  of  which  he  has  no  notice. 
Hannan  v.  Seidentopf,  113  la.  658  (86  N.  W.  Rep.  44). 
Parties  who  have  conveyed  by  quitclaim  deed,  taking  a  mort- 
gage back  for  the  purchase  money,  have  no  claim  or  interest 
in  the  land  except  by  virtue  of  the  mortgage,  and  if  it  is  found 
to  be  void  their  right  to  litigate  the  title  ceases.  Shedd  v. 
Webb,  157  Ind.  585  (61  N.  E.  Rep.  233). 
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[In  Vol.  I,  §§  57-105;  VoL  II,  §§  133-147;  Vol.  Ill,  §4  181-197;  VoL  IV, 
§§  156-168;  Vol.  V.  4§  162-179,  Vol.  VI,  §§  190-211;  Vol.  VII,  §§  147-164; 
VoL  VIII,  §§  155-177,  will  be  foand  a  compilation  of  the  statutory  fonns  of 
deeds  and  acknowledgments  for  the  several  states  and  territories.  Below 
we  give  such  additional  amendments,  changes  and  constructions  as  have 
been  made.] 

Sec.  146.    Alabama. 

(See  Vol.  I,  §  57;  Vol.  II,  §  133;  Vol.  Ill,  §  181;  Vol.  V,  §  162;  Vol. 
VII,  4  147;  Vol.  VIII,  §  155.)  Under  Code,  §  982,  a  mortgage  executed  by 
a  husband  and  wife  who  are  not  able  to  sign  their  names  must  be  witnessed 
by  two  witnesses.     Henderson  v.  Kirkland,  127  Ala.  185  (28  So.  Rep.  674). 

Sec.  147.    California. 

(See  Vol.  I,  i  60;  Vol.  II.  §  135;  Vol.  Ill,  §  183;  Vol.  IV,  §  157;  Vol. 
V,  §  164;  Vol.  VII.  §  148;  VoL  VIII,  §  156.)  Under  Civ.  Code,  §§  1185, 
1189,  providing  that  a  notary  public  shall  not  take  an  acknowledgment  of  an 
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instniment  unless  he  knows,  or  has  satisfactory  evidence  on  the  oath  of  a 
credible  witness,  that  the  person  making  such  acknowledgment  is  the  person 
described  in  the  instrument,  a  notary  public  is  liable,  under  Pol.  Code, 
^  809,  to  any  one  injured  by  his  non-compliance  with  the  statute.  The 
person  making  the  oath  must  be  known  to  the  notary,  and  merely  an  intro- 
duction by  some  reputable  person  whom  he  knows  is  not  sufficient  to 
authorize  him  to  take  the  acknowledgment.  Joost  v.  Craig,  131  Cal.  504  (63 
Pac.  Rep.  840;  82  Am.  St  Rep.  374.) 

Sec.  148.     Georgia. 

(See  Vol.  I.  §  66;  VoL  11.  §  137;  Vol.  III.  4  186;  Vol.  IV.  ^  159;  Vol. 
VI,  §  193;  VoL  VII,  ^  149.  Vol.  VIII,  §  159).  Under  Civ.  Code.  §  3621,  a 
judge  of  a  court  in  a  foreign  state  may  take  an  acknowledgment  of  a  deed 
executed  in  his  state.  Cunningham  v.  Barker,  109  Ga.  613  (35  S.  £.  Rep. 
53).  A  deed  without  witnesses  is  binding  between  the  parties,  but  it  is  not 
entided  to  record.     Stallings  v.  Newton,  110  Ga.  875  (36  S.  £.  Rep.  227). 

Sec.  149.    Illinois. 

(See  Vol  I,  ^  68;  VoL  IV,  §  160;  Vol.  V.  §  167;  Vol.  VII,  $  151 ;  Vol. 
Vin,  4  161.)  A  certificate  of  acknowledgment  that  is  in  conformity  with 
the  law  of  the  state  where  the  land  is  situated  is  sufficient,  regardless  of 
whether  it  conforms  to  the  law  of  the  state  where  taken.  Glos  v.  Gerrity, 
190  lU.  545  (60  N.  E.  Rep.  833). 

Sec.  150.    Iowa. 

(See  VoL  I,  ^  70;  VoL  II,  ^  138;  Vol.  III.  §  187;  VoL  V.  §  168).  Under 
Code.  4  2913.  a  fee  may  be  created  without  the  word  "heirs."  Teaney  v. 
Mains,  113  la.  53  (84  N.  W.  Rep.  953).  For  act  validating  deficient 
acknowledgments,  see  Laws  1902.  p.  195. 

Sec.  151.    Louisiana. 

(See  VoL  I,  §  73;  VoL  V,  §  169.)  Applying  Laws  1888,  Act  No.  88,  it 
is  held  that  notaries  and  other  officials  authorized  to  execute  public  acts  are 
forbidden  by  law  to  pass  any  act  importing  the  sale,  transfer,  or  exchange  of. 
real  estate  until  there  is  produced  the  tax  collector's  receipt  or  certificate 
showing  payment  of  state,  parish,  and  municipal  taxes  assessed  agaiust  the 
same  for  three  years  next  preceding  the  execution  of  the  act.  Tensas  Delta 
Land  Co.  v.  Sholars.  105  La.  357  (29  So.  Rep.  908). 

Sec.  152.    Michigan. 

(See  VoL  I,  ^  77;  VoL  II,  ^  139;  VoL  III.  §  190;  VoL  IV.  §  l61;  VoL 
VIII,  §  163.)  In  Michigan  a  deed  without  witnesses  is  effective  to  convey 
the  land  described  in  it.  Carpenter  v.  Carpenter,  126  Mich.  217  (85  N.  W. 
Rep.  576). 
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Sec.  153.    New  Jersey. 

(See  Vol.  I.  §  85;  Vol.  IV,  4  163;  Vol.  V,  i  173;  Vol.  VI.  4  199).  The 
word  ' '  heirs  "  is  not  necessary  to  effect  a  conveyance  of  a  fee  simple  estate. 
Laws  1002,  p.  688.  For  act  validating  certain  acknowledgments,  see  Laws 
1902,  p.  344). 

Sec.  154.    New  York. 

(See  Vol.  I,  i  87;  Vol  III,  4  194;  Vol.  IV.  i  164;  Vol.  VI,  §  201.)  As 
to  acknowledgment  of  conveyances  executed  by  persons  who  "shall  be  or 

reside  in  Porto  Rico,  the  Phillippine  Islands,  Cuba,  or  in  any  other  place 
over  which  the  United  States  of  America  has  or  exercises  sovereignty,  con- 
trol or  a  protectorate,"  see  Laws  1901,  p.  209.  For  statute  amending  the 
law  "in  relation  to  the  form  of  acknowledgments  and  proofs  in  foreign 
countries,"  see  Laws  1901,  p.  1476. 

Sec.  155.    North  Carolina. 

(See  Vol.  I,  4  88;  Vol.  Ill,  4  195;  Vol.  VI,  §  202;  Vol.  VII,  ^  157.)  A 
seal  is  necessary.  Strain  v.  Fitzgerald,  128  N.  C.  396  (38  S.  £.  Rep.  929). 
Prior  to  1879.  a  deed  of  bargain  and  sale,  to  lands  in  North  Carolina,  which 
did  not  make  the  conveyance  to  the  grantee  "and  his  heirs"  only  conveyed 
a  life  estate.    Griffin  v.  Thomas,  128  N.  C.  310  (38  S.  £.  Rep.  903). 

Sec.  156.    North  Dakota. 

(See  Vol.  IV,  §  165;  Vol.  V,  §  174;  Vol.  VI,  §  203;  Vol.  VII,  4  158; 
Vol.  VIII,  §  168.)  A  certificate  of  acknowledgment  of  a  mortgage  of  their 
homestead  by  a  husband  and  wife,  reciting  that  they  (naming  them)  person- 
ally appeared  before  the  notary,  and  were  known  by  him  to  be  the  "person" 
who  "are"  described  in  the  foregoing  instrument,  and  who  executed  the 

■ 

same  and  acknowledged  that  "he"  executed  the  same,  was  held  sufficient; 
the  use  of  the  words  "he"  and  "person"  being  regarded  as  a  clerical 
error.  McCardia  v.  Billings,  10  N.  Dak.  373  (87  N.  W.  Rep.  1008;  88  Am. 
St.  Rep.  729), 

Sec.  157.    Oregon. 

(See  Vol.  I.  i  92;  Vol.  II.  4  142;  Vol.  VI,  §  205;  Vol.  VIII.  ^  170.) 
For  statute  amending  Bellinger  &  Cotton's  Ann.  Codes  &  Statutes,  $  5345 
concemiDg*acknowledgments  of  conveyances  in  foreign  countries,  and  vali- 
datins^  certain  conveyances  of  this  kind,  see  Laws  1903,  p.  17. 

Sec.  158.    Pennsylvania. 

(See  Vol.  I,  4  93;  Vol.  V,  §  177.)  "A  corporation  may  acknowledge 
any  deed,  conveyance,  mortgage  or  other  instrument  of  writing  by  an  at- 
torney appointed  by  such  corporation,  and  such  appointment  may  be  em- 
bodied in  said  deed,  conveyance,  mortgage  or  other  instrument  of  writing  in 
substantially  the  following  form: 

The  (name  of  corporation)  doth  hereby  constitute  and  appoint  (name 
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of  appointee)  to  be  its  attorney  for  it,  and  in  its  name  and  as  and  for  its  cor- 
porate act  and  deed  to  acknowledge  this  (name  of  instrument),  before  any 
personhavingauthority  bythe  laws  of  the  commonwealth  of  Pennsylvania 
to  take  snch  acknowledgment,  to  the  intent  that  the  same  may  be  duly 
recorded. 

Such  acknowledgment  may  be  made  before  any  person  or  officer  now 
or  hereafter  to  be  authorized  by  the  laws  of  this  commonwealth  to  take 
acknowledgments  of  deeds  or  other  instruments  of  writing,  whose  certificate 
of  such  acknowledgment  shall  be  in  substantially  the  following  form: 

I  hereby  certify  that  on  this day  of in  the 

year  of  our  Lord  and before  me,  the  subscriber,  (title 

of  officer  taking  acknowledgment)  personally  appeared  (name  of  attorney) 
the  attorney  named  in  the  foregoing  (name  of  instrument)  and  by  virtue 
and  in  pursuance  of  the  authority  therein  conferred  upon  him,  acknowledged 
the  same  (name  of  instrument)  to  be  the  act  of  the  said  (corp)oration*8 

name).    Witness  my  hand  and seal  the  day  and 

year  aforesaid." 

All  conveyances  previously  acknowledged  by  corporations  are  legalized. 
Laws  1901,  p.  171. 

The  acknowledgment  of  a  married  woman  may  be  taken  and  certified 
the  same  as  if  she  were  a  feme  sole.  Laws  1001,  p,  67.  For  act  validating 
conveyances  defectively  acknowledged,  see  Laws  1001,  p.  126. 

Sec.  159.    South  Carolina. 

(See  Vol.  I.  §  05;  Vol.  VI,  §  206;  Vol.  VII,  §  160.)  The  word  "seal" 
written  below  a  grantor's  signature  is  sufficient  without  inclosing  it  in  a 
scroll.    Cook  V.  Cooper, '59  S.  C.  560  (38  S.  E.  Rep.  218). 

Sec.  160    Utah. 

(See  Vol.  I.  2  09.)  A  deed,  otherwise  regular,  executed  by  a  corpo- 
ration to  secure  a  loan,  not  acknowledged  according  to  statute  (Utah  Rev. 
Stat.  1898,  ^  1989),  is  good  against  its  subsequent  grantee  in  bankruptcy. 
Murray  v.  Seal.  23  Utah,  548  (65  Pac.  Rep.  726). 

Sec.  161.    Virginia. 

(See  Vol.  I.  §  101;  VoL  II,  §  144;  Vol.  Ill,  ^  197;  Vol.  IV,  §  166;  VoL 
VI,  §  209;  VoL  VIII,  §174.)  For  act  validating  acknowledgments  taken 
by  officers  whose  terms  had  expired,  see  Laws  1901-02,  p.  43.  Same,  as  to 
acknowledgments  of  deeds  of  trust  the  acknowledgments  of  which  were 
taken  before  notaries  public  and  justices  of  the  peace  who  were  trustees 
therein.    Id.  p.  115. 

Sec  162.    Washington. 

(See  Vol.  I,  §  102;  Vol.  II,  §  145;  Vol.  VI.  $  210;  Vol.  VIII,  §  175.> 
The  omission  from  a  certificate  of  acknowledgment  of  the  statement  of  the 
officer's  place  of  residence  is  not  a  material  defect.  Griffin  v.  Catlin,  25 
Wash.  474  (65  Pac.  Rep.  755;  87  Am.  St.  Rep.  782). 
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Sec.  163.  Casting  descent  by  imprisonment  for  life- 
Kansas  statute  construed.  In  Kansas  it  is  held  by  a  divided 
court  that  Gen.  Stat.  1899,  §  5583,  providing  that  ''whenever 
any  person  who  shall  be  imprisoned  under  a  sentence  of  im- 
prisonment for  life  his  estate,  property  and  effects  shall  be  ad- 
ministered and  disposed  of  in  all  respects  as  if  he  were  natur- 
ally dead,"  does  not  cast  the  descent  of  his  property  upon  his 
heirs,  by  the  fact  of  such  sentence  and  imprisonment.  Smith 
V.  Becker,  62  Kan.  541  (64  Pac.  Rep.  70).  In  the  majority 
opinion  it  is  said :  "But  for  section  5583  of  the  statute,  supra, 
we  are  all  agreed  that  the  mere  fact  of  a  sentence  and  impris- 
onment for  life  would  not  cast  the  descent  of  the  convict's 
estate.  The  declaration  that  a  person  in  such  condition  shall 
be  deemed  civilly  dead  is  to  be  interpreted  as  to  its  effect  by  a 
reference  to  the  common  law.  In  Avery  v.  Everett,  1 10  N.  Y. 
317  (18  N.  E.  Rep.  148;  I  L.  R.  A.  264;  6  Am.^St.  Rep.  368), 
after  an  exhaustive  review  of  all  the  authorities  the  court  said : 
It  seems  to  be  a  necessary  conclusion,  from  the  rules  of  the 
common  law  governing  rights  of  property  as  affected  by  for- 
feiture for  crime,  that  civil  death,  one  of  the  consequences  of 
conviction  for  treason  or  felony,  did  not  of  itself,  as  a  general 
rule,  at  least,  operate  to  devest  the  offender  of  his  title  to  his 
lands.  See,  also  Frazier  v.  Fulcher,  17  Ohio,  260;  Baltimore  v. 
Chester,  53  Vt.  315  (38  Am.  Rep.  677) .  In  Maine  and  Missouri 
statutory  provisions  similar  to  section  5583  exist,  but  they  have 
received  no  judicial  interpretation.  The  turning  point  is  the 
construction  to  be  placed  on  the  words  'administered  and  dis- 
posed of.*  Administration  has  relation  to  personal  property, 
and  it  is  only  where  the  personalty  is  insufficient  in  value  to  pay 
the  debts  of  the  decedent  that  the  administrator  exercises  anv 
control  over  the  real  estate.  It  descends  to  the  heirs  eo  instanti 
upon  the  death  of  the  ancestor.  We  think  that  by  the  use  of  the 
word /administered'  in  this  provision  relating  to  the  estate  of 
convicts  it  was  the  intention  of  the  lawmakers  to  restrict  the 
administrator  to  the  control  and  disposition  of  personal  prop- 
erty for  the  benefit  of  creditors,  to  the  end  that  all  debts  of  the 
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convict  may  be  speedily  paid.    The  words  'disposed  of  are  not, 
ill  our  judgment,  broad  and  comprehensive  enough  to  reach  to 
and  embrace  that  act  of  the  law  which  vests  the  ownership  of 
property  in  an  heir  by  inheritance.    They  can  be  more  sen- 
sibly applied  to  affirmative  action  taken  by  a  person  either 
natural  or  artificial.    It  is  an  inapt  expression  to  say  that,  when 
an  estate  is  cast  by  descent  on  the  heir  by  the  death  of  the 
owner,  it  has  been  disposed  of.    *     *     *     If  descent  is  cast 
ipso  facto  by  the  sentence  and  imprisonment  of  a  person  for 
life,  then  such  person  may  make  testamentary  disposition  of 
his  property  before  such  sentence  and  imprisonment,  which  will 
take   effect  immediately  thereafter.     The  incongruity  of  the 
convict's  position  in  the  event  of  a  final  acquittal  or  pardon 
may  be  noticed.     From  such  sentence  he  may  appeal  to  this 
court  within  two  years  after  the  judgment  is  rendered.    If  he 
be  granted  a  new  trial,  and  finally  secure  an  acquittal,  or  his 
discharge  from  imprisonment  be  ordered,  we  may  see  a  person 
formerly  civilly  dead  living  with  heirs  who  have  inherited  his 
property.    Again,  it  would  be  entirely  legal  for  such  person, 
though  once  pronounced  dead  in  law,  to  be  appointed  adminis- 
trator of  his  own  estate,  or  to  be  called  upon  to  prove  the  exe- 
cution of  his  own  will.    In  the  event  of  the  convicted  person 
making  two  wills,  one  before  sentence  and  imprisonment,  and 
the  other  after  his  pardon  or  acquittal,  and  immediately  prior 
to  his  natural  death,  a  confusing  question  would  arise  as  to 
which  will  should  be  given  eflfect.    In  default  of  heirs,  the  ap- 
plication of  the  statute  as  contended  for  by  counsel  for  defen- 
dants in  error  would  cause  the  real  estate  of  the  convict  to 
escheat  to  the  state,  involving  a  forfeiture  of  property  which 
ought  not  to  be  declared  without  express  and  unambiguous 
legislative  direction.    Such  considerations  might  be  immaterial 
if  the  law  was  plain  and  explicit ;  for  we  have  no  doubt  of  the 
power  of  the  legislature,  by  express  language,  to  cast  the 
descent  of  a  convict's  property,  in  the  event  of  his  civil  death, 
on  such  persons  as  would  be  heirs  at  law  in  case  of  natural 
death.    In  cases  of  doubt,  however,  the  argument  ab  incon- 
venienti  is  of  much  force.    In  an  exhaustive  note  to  Avery  v. 
Everett,  no  N.  Y.  317  (18  N.  E.  Rep.  148;  i  L.  R.  A.  264;  6 
Am.  St.  Rep.  368-383),  the  author  says:  'We  deduce,  there- 
fore, that,  in  those  states  where  there  is  a  statutory  provision 
that  one  imprisoned  for  life  shall  be  deemed  civilly  dead,  the 
legislature  could  not  have  intended  that  such  convict  should 
labor  under  greater  disabilities   than   those  entailed  by  the 
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common-law  decisions ;  and,  if  the  strict  rule  of  the  common 
law  is  not  to  be  followed  it  must  be  assumed — ^and  especially 
so  in  view  of  our  institutions  and  tenures  here,  and  also  in 
view  of  the  fact  that  such  convict  may  be  pardoned — ^that  one 
civiliter  mortus  under  the  statutes  ought  not  to  be  deemed 
naturally  dead,  so  far  as  restraining  his  title  to  property  and 
protecting  it  is  concerned,  and  that  it  ought  not  certainly  to  de- 
volve upon  his  successors  or  heirs  simply  because  of  his  dis- 
ability of  imprisonment.  This  construction  of  those  statutes 
would,  it  seems  to  us,  be  founded  in  greater  justice,  and  more 
in  consonance  with  the  reason  of  the  law,  and  more  in  keeping 
with  the  spirit  of  our  institutions,  than  a  conclusion  to  the 
contra.' " 

Sec.    164.    Adopted    children^ — Statutes    construed.    A 

special  statute  changing  the  name  of  a  person  and  making  her 
the  heir  at  law  of  certain  persons  who  are  husband  and  wife 
is  constitutional  and  will  be  presumed  to  have  been  passed  at 
the  request  of  the  adopting  parents.  Sayles  v.  Christie,  187  111. 
420  (58  N.  E.  Rep.  4&)).  Citing,  Pace  /.  Klinck,  51  Ga.  220. 
la.  Code  1873,  §§  2308,  2309 ;  §  1967  as  amended  by  Laws  24th 
Gen.  Assem.,  ch.  42,  construed  and  applied — sufficiency  of  deed 
of  adoption — ^acknowledgment  in  another  state.  Bresser  v. 
Saarman,  112  la.  720  (84  N.  W.  Rep.  920).  A  married  woman 
acting  conjointly  with  her  husband  may  adopt  a  child,  under 
Shannon's  Tenn.  Code,  §  5409,  and  a  child  thus  adopted  sus- 
tains the  same  relations  to  her  as  to  her  husband.  Balch  v. 
Johnson,  106  Tenn.  249  (61  S.  W.  Rep.  289) .  Applying  Wis. 
Rev.  Stat.,  §§  4021-4024,  it  is  held  that  the  adoption  of  a 
child  has  the  same  eflfect  as  to  the  revocation  of  the  previous 
will  of  its  adopting  father  as  if  it  had  been  bom  to  its  adopting 
parents  in  lawful  wedlock.  Glascott  v.  Bragg,  ill  Wis.  605 
(87  N.  W.  Rep.  853 ;  56  L.  R.  A.  258). 

Where  a  deed  conveys  land  to  the  grantee  for  life  with  re- 
mainder to  her  child  or  children  and  in  default  tliereof  to  her 
"heirs  generally,"  upon  her  death  without  children  but  leaving 
an  adopted  son  he  takes  the  estate  in  preference  to  her  colla- 
teral heirs,  under  111.  Rev.  Stat.,  ch.  4,  §  5,  providing  that  an 
adopted  child  "shall  be  deemed,  for  the  purpose  of  inheritance 
by  such  child,  *  *  *  and  other  legal  consequences  and 
incidents  of  the  natural  relation  of  parents  and  children,  the 
child  of  the  parents  by  adoption,  the  same  as  if  he  had  been 
bom  to  them  in  lawful  wedlock."    Butterfield  v.  Sawyer,  187 
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IIL  598  (58  N.  E.  Rep.  602 ;  52  L.  R.  A.  75 ;  79  Am.  St.  Rep. 
246).  The  widow  of  a  testator  who  leaves  surviving  an 
adopted  child  cannot  elect  to  take  one-half  of  his  estate,  under 
Hurd  s  111.  Rev.  Stat.  1897,  p.  635,  providing  that  if  a  husband 
die  testate,  "leaving  no  child,"  the  surviving  wife  may  re- 
nounce the  provision  made  for  her,  and  elect  to  take  one-half 
of  the  real  and  personal  estate.  Sayles  v.  Christie,  187  111.  420 
(58  X.  E.  Rep.  480).  The  court  say:  "The  position  is  well 
sustained  by  authority  that,  inasmuch  as  the  adopted  child 
becomes  and  is  the  lawful  'child  of  the  adopting  parents  for  all 
the  purposes  of  inheritance  from  such  adopting  parent,  the 
widow  of  a  deceased  testator,  who  dies  leaving  such  adopted 
child,  cannot  elect  to  take  one-half  of  her  husband's  real  estate 
under  the  statute.  Moran  v.  Stewart,  122  Mo.  297  (26  S.  W. 
Rep.  962)  ;  Power  v.  Hafley,  85  Ky.  672  (4  S.  W.  Rep.  683)  ; 
Atchison  v.  Atchison's  Ex'rs,  89  Ky.  490  (12  S.  W.  Rep.  942)  ; 
Buckley  v.  Frazier,  153  Mass.  525  (27  N.  E.  Rep.  768)  ;  In  re 
Xewman,  75  Cal.  219  (16  Pac.  Rep.  887;  7  Am.  St.  Rep.  146)  ; 
Rutt  V.  Howell,  50  la.  535 ;  Keegan  v.  Geraghty,  loi  111.  26 ; 
Sewall  V.  Roberts,  lis  Mass.  263."  Particular  facts  held  to 
show  an  executed  agreement  to  adopt  a  child,  not^avoidable  for 
the  lack  of  a  deed.  Lynn  v.  Hockaday,  162  Mo.  iii  (61  S.  W. 
Rep.  885 ;  85  Am.  St.  Rep.  480). 

Sec.  165.  Adopted  child  not  a  "bodily  heir.**  An 
adopted  child  is  not  within  a  conveyance  to  "bodily  heirs." 
Balch  V.  Johnson,  106  Tenn.  249  (61  S.  W.  Rep.  289).  The 
court  say :  "The  effect  of  the  act  of  adoption,  so  far  as  Andrew 
Johnson,  and  Annitta  are  concerned,  was  to  confer  upon  her  'all 
the  privileges  of  a  legitimate  child,'  so  far  as  he  was  concerned, 
*with  capacity  to  inherit  and  succeed'  to  his  real  and  personal 
estate  as  heir  and  next  of  kin ;  but  it  did  not,  and  in  the  nature 
of  things  could  not,  make  her  a  *bodily  heir.'  These  terms  thus 
in  the  deed  are  the  exact  equivalent  of  the  words  'heirs'  of  the 
body,'  and  have  been  held  to  make  an  estate  tail,  which,  under 
the  statute,  is  converted  into  an  estate  in  fee.  Middleton  v. 
Saidtli,  I  Cold.  144.  As  was  said  in  Com.  v.  Nancrede,  32  Pa. 
St.  389:  'Giving  an  adopted  son  a  right  to  inherit  does  not 
make  him  a  son  in  fact,  and  he  is  so  regarded  in  law  only  to 
give  the  right  to  inherit.'  Or,  as  the  court  said  in  Shafer  v. 
Eneu,  54  Pa.  St.  304 :  'The  right  to  inherit  from  the  adopting 
parent  is  made  complete,  but  the  identity  of  the  child  remains. 
One  adopted  has  the  right  of  a  child  without  being  a  child.'    So 
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in  the  latter  case  it  was  held  that  adopted  children  could  not 
take  under  a  devise  to  trustees  for  the  sole  and  separate  use  of 
a  married  woman  for  life,  and  on  her  death  the  property  to  be 
conveyed  to  her  children  and  the  heirs  of  her  children,  forever. 
Like  limitations  have  been  imposed  upon  the  rights  of  children 
by  adoption  in  Russell  v.  Russell,  84  Ala.  48  (3  So.  Rep.  900)  ; 
in  Bowdlear  v.  Bowdlear,  112  Mass.  184;  in  Wyeth  v.  Stone, 
144  Mass.  441  (11  N.  E.  Rep.  729)  ;  and  in  Jenkins  v.  Jenkins, 
64  N.  H.  407  (14  Atl  Rep.  557).  All  these  cases  involved 
questions  very  similar  to  the  one  at  bar." 

.Sec.  166.  Half  bloods.  In  Georgia  it  is  held  that  in 
the  distribution  of  the  estate  of  an  intestate,  a  first  cousin  of  the 
half  blood  on  the  maternal  side  will  take  the  estate  in  prefer- 
ence to  a  second  cousin  of  the  whole  blood.  Ector  v.  Grant, 
112  Ga.  557  (37  S.  E.  Rep.  984).  See  opinion  for  historical 
review  of  inheritance  by  half  bloods.  Construing  and  applying 
Cal.  Civ.  Code,  §  1394,  providing,  "kindred  of  the  half  blood 
inherit  equally  with  those  of  the  whole  blood  in  the  same  de- 
gree, unless  the  inheritance  comes  to  the  intestate  by  descent, 
devise,  or  gift  of  some  one  of  his  ancestors,  in  which  case  all 
those  who  are  not  of  the  blood  of  such  ancestor  must  be  ex- 
cluded from  such  inheritance,"  it  is  held  that  the  exception  in 
the  statute  has  no  application  between  kindned  in  different 
degrees;  and  that  where  a  deceased  wife  left  survi\4ng  her 
husband  and  two  half  sisters  on  the  mother's  side,  property 
acquired  by)  her  by  inheritance  from  her  father,  descends  one- 
half  to  the  husband  and  one-half  to  the  two  half  sisters,  under 
Cal.  Civ.  Code,  §  1386,  subd.  2.  In  re  Smith's  Estate,  131  Cal. 
433  (63  Pac.  Rep.  729 ;  82  Am.  St.  Rep.  358).  For  further  con- 
struction of  these  statutes,  including  subd.  5  of  §  1386,  see 
Lynch  v.  Lynch,  132  Cal.  214  (64  Pac.  Rep.  284). 

Sec.  167.  Bastards  and  children  of  slaves — Statutes 
construed.  Legitimacy  will  be  presumed,  and  in  a  contest 
between  heirs  the  one  asserting  the  illegitimacy  of  another,  has 
the  burden  of  proof,  so  where  realty  was  claimed  by  inheritance 
from  a  mother,  and  it  was  proved  that  the  plaintiff  was  born 
of  such  mother,  lived  with  her,  and  was  known  by  a  name  other 
than  that  of  his  mother's  maiden  name,  tliat  his  mother  de- 
clared his  father  died  while  claimant  was  an  infant,  and  that 
he  was  recognized  by  her  as  her  child  and  by  her  husband  as  a 
stepson,  an  inference  that  he  was  legitimate,  made  after  his 
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mother's  death,  is  justified.  Keavey  v.  Barrett,  62  N.  J.  Eq. 
454  (49  Atl.  Rep.  1073) •  For  particular  case  determining  thfe 
sufficiency  of  evidence  to  establish  legitimacy,  see  Franklin  v. 
Lee,  Ind.  App.  (62  N.  E.  Rep.  78).  Construing  and 
applying  la.  Code,  §  3385,  providing  that  "an  illegitimate  child 
in  order  to  inherit  from  its  father,  unless  the  paternity  is  proven 
during  the  father's  life,  must  have  been  recognized  by  him  as 
his  child,  and  such  recognition  must  have  been  general  and 
notorious,  or  else  in  writing,"  it  is  held  that  acts  of  recognition 
by  the  reputed  father  of  an  illegitimate  child  prior  to  the  pass- 
age of  the  statute  may  be  shown,  and  that  the  recognition  con- 
templated by  the  statute  is  not  recognition  as  prospective  heir, 
but  recognition  as  a  child.  Such  a  child  may  establish  his 
right  to  inherit  in  proceedings  brought  by  him  to  partition  lands 
of  the  decedent  of  whom  he  claims  to  be  an  heir.  Alston  v. 
Alston,  114  la.  29  (86  N.  W.  Rep.  55).  Mass.  Pub.  Stat.,  ch. 
125,  §  4,  as  amended  by  Stat.  1882,  ch.  132,  regulating  the 
descent  of  estates  of  illegitimates,  does  not  apply  to  the  estate 
of  the  child  of  an  illegitimate.  Sanford  v.  Marsh,  180  Mass. 
210  (62  N.  E.  Rep.  268).  Construing  and  applying  Shannon's 
Tenn.  Code,  §  4169,  providing  that  "where  any  woman  shall 
die  intestate  having  a  natural  born  child  or  children,  whether 
she  also  have  a  legitimate  bom  child  or  children,  or  otherwise, 
such  natural  born  child  or  children  shall  take  by  the  general 
rules  of  descent  and  distribution  equally  with  the  other  children 
the  estate,  real  or  personal,  of  his  or  her  and  their  mother,"  it 
is  held  that  where  the  only  heir  of  a  deceased  woman  was  a 
bastard  son,  he  is  entitled  to  inherit  as  her  "issue"  her  interest 
in  the  estate  of  her  sister  subsequently  dying  without  issue, 
under  §  4163,  subd.  2a,  providing  that  if  an  "intestate  die 
without  issue,  his  land  shall  be  inherited  by  his  brother  and 
sisters  of  the  whole  and  half  blood  bom  before  his  death  or 
afterwards,  to  be  divided  amongst  them  equally,  and  if  such 
brother  and  sister  die  in  the  intestate's  lifetime  leaving  issue, 
such  issue  shall  represent  their  deceased  parent."  Dennis  v. 
Dennis,  105  Tenn.  86  (58  S.  W.  Rep.  284).  Thomp.  &  St 
Tenn.  Code,  §  2423  (Mill  &  V.  Code,  §  3273 ;  Shannon's  Code, 
§  4166,  as  amended  by  Laws  1885,  ch.  34,  construed  and  ap- 
plied—descent of  estate  of  illegitimates.  Lewis  v.  Mynatt,  105 
Tenn.  508  (58  S.  W.  Rep.  857).  Mo.  Rev.  Stat.  1899,  §  2920 
construed  and  applied — legitimization  of  children  of  slaves 
living  together  in  good  faith  as  husband  and  wife.  Lee  v.  Lee, 
161  Mo.  52  (61  S.  W.  Rep.  630). 
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Sec.  1 68.  Descent  to  surviving  husband  or  wife— > 
Statutes  construed.  In  Indiana  unless  a  widower  elects,' 
within  90  days  after  his  wife's  will  has  been  probated,  to  take 
under  her  will,  one-third  of  her  land  vests  absolutely  in  him, 
and  may  be  sold  to  satisfy  a  judgment  against  him.  Lahr  v. 
Ulmer,  27  Ind.  App.  107  (60  N.  E.  Rep.  1009).  Under  Burns' 
Ind.  Rev.  Stat.,  §  2641,  a  woman  during  a  second  or  subsequent 
marriage  is  prevented  from  conveying  either  by  deed  or  mort- 
gage the  real  estate  received  and  held  by  her  by  virtue  of  her 
previous  marriage,  so  long  as  there  are  children  by  such  mar- 
riage, or  their  descendants  alive ;  but  a  decree  of  foreclosure  of 
a  mortgage  executed  by  a  woman  and  her  second  husband  in 
violation  of  this  section,  on  land  which  descended  from  her  first 
husband,  is  valid  and  binding  so  long  as  it  remains  unappealed 
from,  and  cannot  be  attacked  in  a  collateral  proceeding.  May- 
nard  v.  Waidlich,  156  Ind.  562  (60  N.  E.  Rep.  348)  ;  over- 
ruling McCulloch  V.  Davis,  108  Ind.  292  (9  N.  E.  Rep.  276). 
Where  a  judgment  foreclosing  such  a  mortgage  is  set  aside  as 
to  the  children  by  the  first  marriage,  but  held  valid  as  to  the 
wife,  on  the  ground  of  estoppel,  a  subsequent  decree  quieting 
title  in  favor  of  the  mortgagee  against  the  wife  and  children 
will  be  modified  so  as  not  to  bar  their  right  to  inherit  the  land 
on  the  death  of  the  wife  during  the  second  marriage.  Baker  v. 
Martin,  156  Ind.  53  (59  N.  E.  Rep.  174).  Land  acquired  by 
a  widow  from  her  deceased  husband,  by  virtue  of  Burns'  Ind. 
Rev.  Stat.,  §§  2575,  2576,  giving  her  the  whole  of  his  estate 
when  its  value  does  not  exceed  $500,  may  be  alienated  by  her 
after  her  remarriage;  §.2641  not  applying  to  property  thus  ac- 
quired. Odell  v.  Reynolds,  156  Ind.  253  (59  N.  E.  Rep.  846). 
Ind.  Rev.  Stat.  1852,  pp.  250,  251,  §§  17,  24,  construed  and 
applied — descent  to  second  or  subsequent  childless  widow  and 
children  of  former  marriage.  HoUiday  v.  Miller,  28  Ind.  App. 
121  (62  N.  E.  Rep.  291).  A  widow  cannot  make  an  election, 
'  under  Mo.  Rev.  Stat.  1889,  §  4518,  to  fake  one-half  of  land 
subject  to  debts,  in  lieu  of  dower,  where  she  has  no  right  of 
dower  in  the  land.  Von  Arb  v.  Thomas,  163  Mo.  33  (63  S.  W. 
Rep.  94).  Citing  Hunkins  v.  Hunkins,  65  N.  H.  99  (18  Atl. 
Rep.  655). 

Sec.  169.  Widow's  right  of  quarantine.  The  widow's 
right  to  possession  of  her  husband's  lands  until  dower  is  as- 
signed, given  by  Ala.  Code,  §  15 15,  may  be  asserted  by  her 
against  the  purchaser  of  the  land  at  an  execution  sale  to  satisfy 
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the  husband's  debts.  Callahan  v.  Nelson,  128  Ala.  671  (29  So. 
Rep.  555).  A  widow  who,  as  administratrix  of  her  husband's 
estate,  charges  against  herself  the  rents  and  profits  of  his  man- 
sion house  and  farm  for  a  period  of  three  years  cannot  after- 
ward claim  credit  for  such  rents  on  account  of  her  quarantine 
right,  given  by  Ark.  Code,  §  2537,  Salinger  v.  Black,  68  Ark. 
251  (60  S.  W.  Rep.  229).  Construing  and  applying  Mo.  Rev. 
Stat.  1879,  §  2205,  giving  a  widow  the  right  to  the  possession 
until  dower  is  assigned,  without  rent,  of  the  mansion  house 
of  her  husband  and  the  messuages  and  plantation  thereto 
belonging,  shfe  is  entitled  to  the  rents  and  profits  of  the  planta- 
tion in  her  own  right.  Smith  v.  Stephens,  164  Mo.  415  (64 
•S.  W.  Rep.  260). 

Sec.  170.  Rights  of  creditors  against  heirs.  In  an  ac- 
tion brought  against  a  devisee  to  subject  lands  held  by  him  to 
the  payment  of  a  judgment  on  a  note  rendered  against  his  testa- 
tor to  which  he  was  not  a  party,  he  may  assert  any  defense  to 
which  the  note  was  subject.  Brock  v.  Kirkpatrick,  60  S.  C. 
322  (38  S.  E.  Rep.  779 ;  85  Am.  St.  Rep.  847).  Ky.  Stat.  2085- 
2087  construed  and  applied — liability  of  heir  selling  inherited 
lands — ^bona  fide  ^purchaser — ^jurisdiction  of  action  Lancaster 
V.  WolflF,  Ky.*  (62  S.  W.  Rep.  717 ;  23  Ky.  Law  Rep. 
233).  Shannon's  Tenn.  Code,  §  3986  construed  and  applied — 
liability  of  heir  selling  inherited  lands,  for  debts  of  decedent — 
bona  fide  purchaser — ^burden  of  proof.  Neilson  v.  Weber,  107 
Tenn.  161  (64  S.  W.  Rep.  20).  In  an  action,  under  Wis.  Stat., 
§  3274,  by  a  creditor  to  enforce  payment  of  his  claim  against 
the  estate  of  his  deceased  debtor  out  of  the  latter's  property  in 
the  hands  of  his  heirs,  their  fraudulent  vendee  and  a  partici- 
pant in  the  fraud  in  possession  of  the  fruits  thereof  are  proper 
defendants ;  and  the  primary  right  for  adjudication  in  such  a 
case  is  the  plaintiff's  right  to  the  payment  of  his  claim  out  of 
the  specific  property.  Adkins  v.  Loucks,  107  Wis.  587  (83  N. 
W.  Rep.  934). 

Sec.  171.  Mi^ellaneous  notes — Statutes  construed. 
An  heir  is  not  deprived  of  his  interest  in  lands  not  devised, 
although  his  ancestor's  will  declares  he  shall  be.  Ames  v. 
Holmes,  190  111.  561  (60  N.  E.  Rep.  858).  The  course  of 
descent  of  real  property  is  governed  by  the  legal  title.  Russell 
V.  Bruer,  64  O.  St.  i  (59  N.  E.  Rep.  740).  The  descent  of  real 
property  is  governed  by  the  laws  of  inheritance  in  the  state 
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where  the- land  is  situated;  and  title  to  the  same  cannot  be 
affected  by  the  decree  of  a  court  of  another  state.  Cooper  v. 
Ives,  62  Kan.  395  (63  Pac.  Rep.  434).  Upon  the  death  in 
infancy  of  one  of  two  children  to  whom  an  estate  had  de- 
scended from  their  mother,  the  survivor  succeeds  to  the  inher- 
itance of  all  the  real  estate  of  the  decedsed  parent,  subject  only 
to  the  life  of  the  father,  if  living,  as  tenant  by  curtesy.  Veeder 
V  McKinley  Trust  Co.,  61  Neb.  892  (86  N,  W.  Rep.  982).  In 
Arkansas  lands  received  by  a  daughter  as  devisee  of  her  grand- 
father, upon  her  death  without  issue,  descend  to  his  heirs,  in 
preference  to  her  next  kin.  Coolidge  v.  Burke;  69  Ark.  237 
(62  S.  W.  Rep.  583).  111.  Rev.  Stat.,  ch.  39,  §  11  construed 
and  applied — death  of  devisee  before  testator— descent  of  hi* 
estate.  Frail  v.  Carstairs,  187  111.  310  (58  N.  E.  Rep.  401). 
Neb.  Bill  of  Rights,  §  25 ;  Laws  1889,  ch.  58,  construed  and 
applied — descent  to  aliens.  Glynn  v.  Glynn,  62  Neb.  872  (87 
N.  W.  Rep.  1052).  N.  Y.  Rev.  Stat.,  p.  752,  §§  5,  6,  construed 
and  applied— descent  of  property  of  decedent  dying  without 
descendants  or  father  or  mother.  Barber  v.  Brundage,- 169  N. 
Y.  368  (62  N.  E.  Rep.  417).  N.  C.  Code,  §  1281  construed 
and  applied — failure  of  lineal  descendants— <lescent  to  colla- 
teral relatives.  Draper  v.  Bradley,  126  N.  C.  y2  (35  S.  E.  Rep. 
228). 
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Sec.  172.  Sufficiency  of  description — General  prin- 
ciples. It  is  not  necessary  that  a  sheriff's  deed  should  of 
itself  describe  lands  so  that  they  may  be  located  by  the  deed 
alone,  but  it  is  sufficient  if  the  description  contained  in  such 
deed  furnishes  the  means  by  which  the  lands  can  be  definitely 
located.  Abbott  v.  Coates,  62  Neb.  247  (86  N.  W.  Rep.  1058). 
Reasonable  certainty  in  the  description  of  the  land  is  all  that  is 
necessary  in  an  option  for  the  purchase  of  real  estate  in  order 
to  sustain  a  bill  for  specific  performance.  Brooks  v.  Wentz, 
61  N.  J.  Eq.  474  (49  Atl.  Rep.  147).  A  governmental  descrip- 
tion or  a  description  by  metes  and  bounds  is  not  essential  to 
the  validity  of  a  contract  for  the  sale  of  lands ;  a  description  by 


139  EPITOME  OF  CASES.  §  172;  173 

name  is  sufficient  if  it  can  be  identified  by  extrinsic  evidence 
not  contradictory  of  the  contract.  Garvey  v.  Parkhurst,  127 
Mich.  368  (86  N.  W.  Rep.  802). 

Sec.  173.    Sufficiency  of  description — Particular  cases. 
A  memorandum  of  a  contract  of  sale,  describing  the  land  as 
"5  acres  of  land  in  the  S.  W.  comer  of  the  N.  E.  54>  Sec. 
5 — 57 — ^20,  Linn  Co.,  Mo.,"  was  held  to  contain  a  sufficient 
description  to  sustain  specific  performance.    Smith  v.  Wilson, 
160  Mo.  657  (61  S.  W.  Rep.  597).    A  description  in  a  natural 
gas  lease  of  a  tract  of  land  twenty  feet  square  "situated  at  the 
southeast  comer  of  the  north  half  of  the  southwest  quarter" 
of  a  certain  quarter  section  of  land  sufficiently  describes  the 
tract  granted.    Simpson  v.  Pittsburgh  Plate  Glass  Co.,  28  Ind. 
App.  343  (62  N.  E.  Rep.  753).    A  description  in  a  deed  pur- 
porting to  be  executed  by  the  heirs  of  a  former  owner  as  "all 
the  right,  title,  and  interest  in  and  to  the  estate,  property,  and 
effects  of  the  late  Lorenzo  M.  Mason,    *    *     *    be  the  said 
estate  real,  personal,  or  mixed,"  was  held  sufficient.     Huron 
Land  Co.  v.  Robarge,  128  Mich.  686  (87  N.  W.  Rep.  1032). 
A  deed  purporting  to  convey  "all  the  lands  owned  by  the 
grantor"  in  a  certain  county  was  held  sufficient.    Borchard  v. 
Eastwood,  133  Cal.  XIX  (65  Pac.  Rep.  1047).    A  deed  pur- 
porting to  convey  "a  certain  parcel  of  land,  lying  and  being  in" 
a  designated  county  of  this  state,  known  as  the  grantor's  "own 
residence,  which  include  six  hundred  acres,"  is  not  void  for 
uncertainty  in  the  matter  of  description,  and  is  admissible  in 
evidence  without  proof  of  execution.    Follendore  v.  FoUendore, 
no  Ga.  359    35  S.  E.  Rep.  676).      A  deed  describing  the  land 
conveyed  as  the  "north  part  of  the  west  half"  of  a  designated 
quarter-section  "containing  44  acres  more  or  less,"  is  not  void 
for  uncertainty,  where  the  only  land  owned  by  the  grantor  in 
the  designated  section  was  the  northwest  quarter  of  the  quar- 
ter-section named,  containing  44  acres.    Walker  v.  David,  68 
Ark.  544  (60  S.  W.  Rep.  418).     A  description  as  follows: 
"The  tract  of  land   where  the  said  W.   H.   Robinson    [the 
grantor]  now  lives,  containing  600  acres,  situate  in  M.  County, 
on  the  waters  of  the  P.  D.  river"  is  sufficiently  certain  when 
aided  by  reference  to  a  recorded  deed  which  contains  a  specific 
description  by  metes  and  bounds.     Robinson  v.  Ingram,  126 
N.  C.  327  (35  S.  E.  Rep.  612).    A  description  in  a  deed  by 
C  to  his  wife  of  "a  certain  tract  of  land  situate  on  the  east  side 
of  C's  tract,  he  now  resides  on,  to  contain  200  acres"  is  suf- 
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ficient,  even  when  the  whole  tract  is  of  an  irregular  shape,  if  a 
north  and  south  line  can  be  run  that  will  cut  off  200  acres  on 
the  east  side.  Webb  v.  Cummings,  127  N.  C.  41  (37  S.  E.  Rep. 
154).  A  description  of  land  which  locates  the  commencement 
of  the  boundary  as  the  corner  of  certain  sections  "in  the  Chap- 
man tract  in  the  Rancho  Santiago  de  Santa  Ava  in  the  county 
of  Orange,"  is  sufficient  without  stating  the  township  and 
range.  Borchard  v.  Eastwood,  133  Cal.  XIX  (65  Pac.  Rep. 
1047).  The  following  description  of  land  in  a  deed  was  held 
not  to  be  void  for  uncertainty  "an  acre  of  land  lying  near  the 
town  of  W.,  and  adjoining  Ft.  W.,  commencing  near  a  marl 
pit  in  the  center  of  a  ditch,  known  by  the  name  of  the  'Trotter 
Ditch,'  thence  running  a  southwest  course  on  the  outside  en- 
trenchment of  Ft.  W.  to  a  lightwood  stake  in  I.  P.'s  line,  thence 
along  I.  P.'s  lin^  a  southwest  course  to  another  lightwood 
stake ;  thence  a  northeast  course  to  the  said  ditch ;  thence  up 
the  center  of  said  ditch  to  the  beginning,  a  lightwood  stake," 
since  the  ditch,  the  marl  pit,  and  the  outer  entrenchment  of  Ft. 
W.  being  permanent  monuments,  from  which  three  sides  of  the 
tract  may  be  located,  the  remaining  line  may  be  ascertained  by 
running  so  as  to  include  one  acre  of  ground  as  called  for  in 
the  deed.  Clark  v.  Moore,  126  N.  C.  i  (35  S.  E.  Rep.  125). 
A  deed  conveying  one  acre  out  of  a  tract  of  land  without 
specifying  the  part  of  the  tract  out  of  which  it  is  to  be  taken  is 
void  for  uncertainty.  Hanna  v.  Palmer,  194  111.  41  (61  N.  E. 
Rep.  1051 ;  56  L.  R.  A.  93).  A  description  of  land  as  bounded 
by  one  line  starting  at  a  beginning  point  and  running  north 
163  feet,  and  a  second  line  running  back  on  the  first  south  109 
feet,  and  a  third  and  last  running  east  263  feet,  is  fatally  defec- 
tive. Southern  Bldg  &  L.  Ass'n.  v.  Rodgers,  104  Tenn.  437 
(58  S.  W.  Rep.  234).  The  following  descriptions  in  tax  deeds 
have  been  held  so  uncertain  as  to  render  them  void :  "Part  of 
lots  19,  20  and  21  in  square  B,  J.  W.  Walker's  survey,"  not 
specifying  what  part  of  the  lots  was  intended  to  be  conveyed, 
Hughes  V.  Thomas,  Miss.  (29  So.  Rep.  74)  ;  "the  N. 
W.  twenty-eight  acres  of  the  S.  E.  J4  oi  the  N.  E.  J4"  etc., 
Tucker  v.  Carlson,  113  la.  449  (85  N.  W.  Rep.  901)  ;  "L.  B. 
R.  W.  Pt.  southeast  quarter  of  section  30,  township  5  north, 
range  4  east,"  Rhodes  v.  Covington,  69  Ark.  357  (63  S.  W. 
Rep.  799). 

Sec.  174.    Construction  of  degcriptions.    A  particular 
description  controls  a  general  description.    Vallandingham  v. 
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Taylor,        Ky.         (64  S.  W.  Rep.  725;  23  Ky.  Law  Rep. 
1059).    A  deed  describing  lands  by  metes  and  bounds  passes 
title  to  the  lands  embraced  therein,  regardless  of  a  subsequent 
recital  as  to  the  number  of  acres  conveyed.    Pohlman  v.  Loh- 
meyer,  60  Neb.  364  (83  N.  W.  Rep.  201).    Citing  Silver  Creek 
Cement  Corp.  v.  Union  Lime  &  Cement  Co.,  138  Ind.  297  (35 
N.  E.  Rep.  125)  ;  Jones  v.  Woolen  Co.,  85  Me.  210  (27  Atl. 
Rep.  105).    In  case  of  two  inconsistent  descriptions  in  a  deed 
and  both  cannot  be  followed,  the  one  appearing  to  be  the  most 
certain  and  most  consonant  to  the  intention  appearing  on  the 
face  of  the  deed  will  be  preferred  and  obeyed.     Maryland 
Const.  Co.  V.  Kuper,  90  Md.  529  (45  Atl.  Rep.  197).    In  case 
of  conflict  in  the  description  of  a  city  lot  by  metes  and  bounds 
and  a  description  bv  map  number,  the  former  will  control. 
Hale  V.  Swift,        Ky.         (63  S.  W.  Rep.  288 ;  23  Ky.  Law 
Rep.  497).    Where  there  is  a  conflict  between  a  sheriff's  deed 
and  the  decree  and  order  of  sale  imder  which  it  is  made,  as  to 
the  property  to  be  included,  the  latter  controls.     Abbott  v. 
Coates,  62  Neb.  247  (86  N.  W.  Rep.  1058).    Ordinarily  the 
quantity  of  land  stated  to  be  conveyed  is  immaterial,  but  when 
the  boundary  lines  are  uncertain  and  depend  upon  the  acreage, 
the   quantity   becomes   an   important   and    material    element. 
Webb  V.  Cummings,  127  N.  C.  41  (37  S.  E.  Rep.  154).    Where 
a  deed  contains  no  express  averment  or  covenant  as  to  quan- 
tity, a  statement  as  to  the  number  of  acres  conveyed'will  yield 
to  the  actual  area,  as  ascertained  by  reference  to  the  plat,  field 
notes,  monuments,  or  other  certain  descriptions  of  the  prem- 
ises conveyed.    Dashiel  v.  Harshman,  113  la.  283  (85  N.  W. 
Rep.  85).    A  deed  describing  the  lands  conveyed  as  "adjoining 
the  lands  of  P.,  the  toll-gate  property,"  cannot  be  construed  as 
including  the  toll-gate  property.    Patterson  v.  Lexington,  N. 
&  D.  Turnpike  Co.,        Ky.         (62  S.  W.  Rep.  528 ;  23  Ky. 
Law  Rep.  24).    The  latent  ambiguity  created  by  the  devise  of 
"forty  acres  of  land,  the  same  being  the  northeast  forty  of 
section  22,"  in  which  quarter-section  the  grantor  owned  no 
land,  cannot  be  cured  by  giving  the  devisee  three  tracts  owned 
by  the  testator  in  other  parts  of  the  section,  embracing  between 
forty  and  forty-one  acres.    Williams  v.  W^illiams,  189  111.  500 
(59  N.  E.  Rep.  966).    Where  an  owner  of  city  lots  who  has  by 
his  enclosures  and  adverse  holding  extended  his  boundaries 
beyond  the  lines  of  the  original  survey,  conveys  them  by  a  deed 
which  simply  names  the  numbers  of  the  lots  and  the  streets, 
without  mentioning  either  the  fences  and  other  objects  on  the 
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ground,  or  the  original  survey  to  determine  their  location,  the 
numbers  given  to  the  lots  in  the  deed  will  be  held  to  include 
the  land  embraced  in  the  lo.ts  as  known  to  the  parties  by  those 
numbers,  if  their  contract  was  made  with  reference  to  them ; 
there  being  nothing  in  the  language  of  the  instrument  to  forbid 
the  application  of  it.  Bell  v.  Wright,  94  Tex.  407  (60  S.  W. 
Rep.  873).  The  actual  location  of  a  railroad  track  on  the 
right  of  way  furnishes  no  evidence  as  to  the  location  of  the 
center  or  side  lines  of  the  land  taken  by  the  railroad  company 
for  its  purposes,  and  where  the  description  in  a  deed  makes  the 
land  thereby  conveyed  commence  "at  the  west  line"  of  a  rail- 
road, the  true  westerly  line  of  the  strip  of  land  which  consti- 
tutes the  right  of  way  is  the  boundary.  Perry  v.  Keith,  93  Me. 
'433  (45  Atl.  Rep.  511).  In  a  deed  calling  for  50  feet  fronting 
on  a  certain  street  and  also  describing  the  lot  as  50  feet  wide, 
measuring  from  the  west  line  of  another  lot  whose  boundaries 
are  well  defined,  such  line  being  16  feet  east  of  the  end  of  the 
street,  the  street  frontage  must  be  reduced  to  34  feet,  since  the 
call  for  the  location  of  the  lot  is  supported  by  a  well  defined 
monument  in  the  land  of  the  owner  on  the  east.  Beach  v. 
Whittlesey,  73  Conn.  530  (48  Atl.  Rep.  350).  A  contract  of 
sale  by  the  state,  describing  the  land  conveyed  as  "all  the  tide 
lands  lying  in  front  of,  adjacent  to,  or  abutting  on  lot  2"  of  a 
certain  range  and  certain  meridian,  refers  to  the  lot  as  sur- 
veyed and  platted  by  the  government,  and  does  not  include 
lands  within  the  meander  lines  of  said  survey,  although  such 
land  is  overflowed  by  high  tide.  Shelton  Logging  Co.  v. 
Gosser,  26  Wash.  126  (66  Pac.  Rep.  151).  Where  the  descrip- 
tion in  a  deed  is  "an  undivided  300  acres"  in  a  certain  larger 
tract  belonging  to  the  grantor,  the  grantee  takes  an  undivided 
interest  in  the  whole  tract  as  tenant  in  common  with  the 
grantor,  and  such  interest  is  measured  by  the  proportion  which 
the  number  of  acres  conveyed  bears  to  the  whole  number  of 
acres  in  the  tract.  Hodge  v.  Bennett,  78  Miss.  868  (29  So. 
Rep.  766;  84  Am.  St.  Rep.  652).  Where  a  deed  describes  one 
line  of  a  lot  as  running  "northwesterly"  parallel  with  a  certain 
street,  and  the  street  runs  northeasterly  and  southwesterly,  and 
the  balance  of  the  description  would  not  close  the  call,  "north- 
westerlv"  will  be  treated  as  a  mistake  and  will  be  read  "north- 
easterly."  Maryland  Const.  Co.  v.  Kuper,  90  Md.  529  (45  Atl. 
Rep.  197).  Where  the  calls  in  a  deed  began  on  the  southeast 
bank  of  a  certain  river,  two  rods  below  a  mill,  and  ran  "west, 
north,  east  and  south  to  the  beginning,  so  as  to  include  the  mill 
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and  two  acres  of  land,"  the  first  call  "west"  will  be  reversed 
and  read  "east"  where  it  is  necessary  to  do  this  in  order  for 
the  description  to  include  the  mill.  Wiseman  v.  Green,  127 
N.  C.  288  (37  S.  E.  Rep.  272).  For  construction  of  particular 
descriptions,  see  Morris  v.  Milner,  104  Tenn.  485  (58  S.  W. 
Rep.  125)  ;  Dashiel  v.  Harshman,  113  la.  283  (85  N.  W.  Rep. 

85). 

Sec.  175.  Evidence  in  aid  of  descriptions.  Extrinsic 
evidence  is  admissible  to  show  that  a  certain  comer  of  lands 
described  in  a  deed,  which  is  designated  as  being  "about  thirty- 
two  feet"  from  the  lands  of  D.,  was  marked  by  a  certain  monu- 
ment. O'Connell  v.  Cox,  179  Mass.  250  (60  N.  E.  Rep.  580). 
Extrinsic  evidence  is  admissible  to  locate  lands  conveyed  by  a 
sheriff's  deed  containing  an  accurate  but  general  description. 
Abbott  V.  Coates,  62  Neb.  247  (86  N.  W.  Rep.  1058).  Citing, 
Works  V.  State,  120  Ind.  119  (22  N.  E.  Rep.  127)  ;  Rucker  v. 
Steelman,  73  Ind.  396;  Smith  v.  Crosby,  86  Tex.  15  (23  S.  W. 
Rep.  10;  40  Am.  St.  Rep.  818)  ;  Brown  v.  Warren,  16  Nev. 
228 ;  Ward  v.  Saunders,  28  N.  C.  382.  Parol  evidence  is  ad- 
missible to  explain  ambiguous  descriptive  terms  in  a  written 
instrument,  and  to  apply  the  same  to  their  sifbject-matter.  Fol- 
Icndore  v.  Follendore,  no  Ga.  359  (35  S.  E.  Rep.  676).  A 
description  in  a  lease  of  the  premises  covered  by  it  as:  "The 
real  property  situate  in  the  city  of  St.  Paul,  *  *  *  de- 
scribed as  follows:  Premises  known  as  *No.  771  Fairmount 
Avenue,'  together  with  appurtenance.  *  *  *  This  lease 
to  cover  the  property  that  the  house  and  barn  stand  on,"  is  not 
so  ambiguous  as  to  admit  of  parol  evidence  to  explain  it.  Hay- 
cock V.  Johnston,  81  Minn.  49  (83  N.  W.  Rep.  494).  Where  a 
deed  of  a  railroad  right  of  way  and  of  liand  for  depot  purposes 
refers  to  a  map  of  the  company's  road  filed  in  the  clerk's  office, 
a  court  wnll  look  to  the  map  rather  than  resort  to  parol  evi- 
dence, for  the  purpose  of  determining  the  location  of  the  land. 
Ecton  v.  Lexington  &  E.  Ry.  Co.,  Ky.  (59  S.  W.  Rep. 
864;  (22  Ky.  Law  Rep.  1133).  Where  a  description  calls  to 
run  from  a  beginning  point,  about  which  there  is  no  dispute,  to 
the  point  of  a  cliff  and  thence  "with  the  cliflf,"  parol  evidence 
is  admissible  to  show  which  fork  of  the  cliff  was  intended, 
where  it  appears  to  fork  at  the  designated  point.  Hall  v. 
Conlee,  Ky.  (62  S.  W.  Rep.  899;  23  Ky.  Law  Rep. 
177).  While  parol  evidence  is  not  admissible  to  vary  or  ex- 
plain the  description  of  a  deed  where  there  is  no  ambiguity,  it  is 


§  175,  176  EASEMENTS  144 

admissible  to  identify  the  property  described  in,  and  conveyed 
by,  a  deed,  to  ascertain  to  what  property  the  particulars  of 
description  in  the  deed  apply.  Newman  v,  Buzard,  24  Wash. 
225  (64  Pac.  Rep.  139).  Parol  evidence  cannot  be  admitted  to 
supply  a  description  which  is  entirely  wanting  in  the  writing. 
Douglass  V.  Bunn,  *iio  Ga.  159  (35  S.  E.  Rep.  339).  The 
omission  of  the  township  and  range  in  a  description  in  a  deed, 
in  which  the  land  intended  to  be  conveyed  lies,  is  not  a  latent 
ambiguity,  where  there  are  several  sections  of  the  same  number 
in  the  county  stated,  to  either  of  which  the  description  might 
apply,  and  cannot  be  supplied  by  extrinsic  evidence.  Mudd  v. 
Dillon,'  166  Mo.  no  (65  S.  W.  Rep.  973). 
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Sec.  176.  Creation  by  grant  or  reservation.  The  rec- 
ognition, in  a  dfed,  of  the  existence  of  an  avenue,  creates,  as 
between  the  parties  to  the  deed  and  those  claiming  under  them, 
an  easement  for  the  purpose  of  access.  City  of  Niagara  Falls  v. 
New  York  Cqnt.  &  H.  R.  R.  Co.,  168  N.  Y.  610  (61  N.  E.  Rep. 
185).  A  provision  in  a  deed  to  a  city  lot  that  a  certain  strip 
thereof  should  remain  open  forever  for  the  use  and  enjoyment 
of  the  owners  and  occupants  of  said  lot  and  other  premises 
lying  on  said  strip,  all  of  such  adjoining  lots  being  owned  by 
the  grantor,  makes  said  strip  a  private  alley.  City  of  Chicago 
V.  Borden,  190  111.  430  (60  N.  E.  Rep.  915).  Where  the 
owner  of  a  large  tract  of  land  conveys  out  of  it  a  smaller  tract, 
and  in  the  deed  reserves  to  himself  and  his  heirs  a  right  of  way 
across  the  conveyed  laijd,  which  becomes  definitely  located,  a 
right  of  way  over  that  particular  location  becomes  vested  in  the 
grantor  as  effectually  as  if  by  express  grant;  and  a  right  of 
way  so  acquired  is  not  released  or  lost  by  mere  nonuser,  nor 
by  the  use  for  a  time  of  another  way  across  the  same  land 
instead  of  the  first  way,  unless  there  was  an  agreement  between 
the  parties  for  a  substitution.  Tarbutt  v.  Grant,  94  Me.  371 
(47  Atl.  Rep.  899).  For  construction  of  particular  grant  of 
passway,  see  Devine  v.  McRohan,  Ky.  (65  S.  W.  Rep. 
799;  23  Ky.  Law.  Rep.  1636). 
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Sec.  177.    Creation  by  prescription.    In  order  to  create 
an  easement  by  prescription,  the  user  or  enjoyment  of  the 
right  claimed,  must  have  been  adverse  to  the  owner  of  the 
estate  over  which  the  easement  is  claimed,  under  a  claim  of 
right,  exclusive,  continuous,  and  uninterrupted,  and  with  the 
knowledge  and  acquiescence  of  the  owner,  for  the  prescrip- 
tive period.    Jesse  French  Piano  Co.  v.  Forbes,  129  Ala.  471 
(29  So.  Rep.  683;  87  Am.  St.  Rep.  71)  ;  City  of  Chicago  v. 
Borden,  190  111.  430  (60  N.  E.  Rep.  915)  ;  Bayard  v.  Standard 
Oil  Co.,  38  Or.  438   (63  Pac.  Rep.  614)  ;  Franz  v.  Men- 
doca,  131  Cal.  205  (63  Pac.  Rep.  361)  ;  Gulick  v.  Fisher,  92 
Md.  353  (48  Atl.  Rep.  375)  ;  Clement  v.  Bettle,  65  N.  J.  L.  675 
(48  Atl.  Rep.  567).    See  last  two  cases  cited  as  to  who  has 
the  burden  of  proof.    Such  a  user  must  have  all  the  elements 
necessary  to  acquire  title  by  adverse  possession.     Clarke  v. 
Clarke,  133  Cal.  667  (66  Pac.  Rep.  10).    An  easement  by  pre- 
scription cannot  grow  out  of  a  mere  permissive  use.    Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Conlon,  62  Kan.  416  (63  Pac.  Rep.  432 ; 
53  L.  R.  A.  781)  ;  Abel  v.  Payne,        Ky.        (62  S.  W.  Rep. 
880;  23  Ky.  Law  Rep.  243)  ;  Patterson  v.  Griffith,        Ky. 
(62  S.  W.  Rep.  884 ;  23  Ky.  Law  Rep.  334)  ;  City  of  Chicago 
V.  Borden,  190  111.  430  (60  N.  E.  Rep.  915 ;  Frye  v.  Village  of 
Highland,  109  Wis.  292  (85  N.  W.  Rep.  351);  Friday  v. 
Henah,  113  la.  425  (85  N.  W.  Rep.  768),  applying  la.  Code, 
§  3004.    If  the  user  be  not  exclusive,  and  not  inconsistent  with 
the  rights  of  the  owner  of  the  land  to  its  use  and  enjoyment,  the 
presumption  is  that  such  use  is  permissive,  rather  than  adverse. 
Jesse  French  Piano  Co.  v.  Forbes,  129  Ala.  471  (29  So.  Rep. 
683;  87  Am.  St.  Rep.  71).    The  fact  that  the  location  of  a 
passway,  used  for  more  than  forty  years,  has  been  changed 
from  time  to  time  by  mutual  assent  of  the  parties,  does  not  con- 
clusively show  that  the  use  of  the  way  has  been  permissive. 
List  V.  Jacoby,        Ky.         (61  S.  W.  Rep.  355 ;  22  Ky.  Law 
Rep.  1757).    A  guardian's  use  of  a  passway  opened  by  him 
over  the  lands  of  his  wards  for  his  and  their  convenience  will 
be  presumed  to  be  permissive  only.    Patterson  v.  Griffith, 
Ky.        (62  S.  W.  Rep.  884;  23  Ky.  Law  Rep.  334).    Posses- 
sion and  use  of  pre-empted  land,  before  a  patent  issues  is  suf- 
ficient ownership  to  start  the  statute  of  limitations  running  as 
to  a  right  of  way  claimed  in  behalf  of  such  lands  over  lands  of 
another.    Franz  v.  Mendonca,  131  Cal.  205  (63  Pac.  Rep.  361). 
Since  the  enactment  of  R.  I.  Pub.  Laws,  ch.  976,  providing 
that  no  footway  can  be  acquired  by  prescription,  unless  in  con- 
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section  with  a  carriagewayj  a  prescriptive  right  to  a  footway, 
ppt  so  connected,  can  only  be  maintained  where  the  claimant 
and  his  predecessors  had  used  the  way  as  such  for  twenty  years 
prior  to  the  passage  of  the  act.  Baker  v.  Barry,  22  R.  I.  471 
(48  Atl.  Rep.  795).  The  mere  use  of  a  part  of  the  right  of 
.>yay  of  a  railroad  as  a  passway  without  claim  of  right,  al- 
ithough  continued  for  the  prescriptive  period,  will  not  create  an 
easement  where  the  right  of  way  has  been  in  possession  of 
fthe  railroad  company  during  the  whole  of  the  time  and  all  of  it 
>vill  ultimately  be  required  for  railroad  purposes.  Thompson 
.y.  Louisville  &  N.  R»  Co.,  Ky.  (63  S.  W.  Rep.  42 ;  23 
Ky.  Law  Rep.  476).  Under  a  deed  reserving  to  the  grantor, 
his  heirs  and  assigns,  the  right  of  going  upon  the  premises  and 
If  sing  a  well  thereon,  although  it  does  not  refer  to  an  existing 
path  or  way  to  the  well,  continuous  use  of  the  existing  path  by 
the  grantor  and  his  assigns  ever  since  must  be  taken  as  an 
establishment  of  the  way  by  mutual  consent  or  adverse  user. 
O'Brien  v.  Goodrich,  177  Mass.  32  (58  N.  E.  Rep.  151).  The 
uninterrupted  use  of  blinds  upon  windows  which  swing  out 
upon  a  private  alleyway  for  more  than  20  years  is  not  such  a 
vser  as  will  create  an  easement  for  that  purpose;  hence  the 
owner  of  the  alleyway  will  not  be  enjoined  from  constructing 
s^  wall  that  will  interfere  with  the  further  use  of  such  blinds. 
Jesse  French  Piano  Co.  v.  Forbes,  129  Ala,  471  (29  So.  Rep. 
683 ;  87  Am.  St.  Rep.  71).  Particular  evidence  held  sufficient 
to  show  the  establishment  of  a  private  alley  by  adverse  use. 
Leete  v.  Roney,  127  I^Iicli.  92  (86  N.  W.  Rep.  519). 

Sec.  178.  Creation  by  prescription — Drains  and  water 
Tights.  The  owner  of  land  may,  by  draining  such  land  of 
surface  and  other  water  by  means  of  a  ditch  or  other  artificial 
waterway  constructed  through  the  lands  of  another,  acquire  an 
easement  in  the  latter's  land  for  the  continuance  of  such  drain- 
age, where  it  exists  for  the  necessary  period.  Roberts  v.  Von 
Briesen,  107  Wis.  486  (83  N.  W.  Rep.  755).  The  right  of  a 
company  organized  to  furnish  water  to  a  city  to  take  water 
from  a  stream,  being  in  the  nature  of  an  easement,  when 
claimed  by  an  adverse  use,  the  use  must  be  shown  to  have 
continued  for  the  prescriptive  period.  Geer  v.  Durham  Water 
Co.,  127  N.  C.  347  (37  S.  E.  Rep.  474).  An  easement  in  the 
water  of  a  stream  containing  water  only  during  certain  seasons 
of  the  year  may  be  established  by  proof  of  use  of  the  water 
whenever  available.    McDougal  v.  Lame,  39  Or.  212  (64  Pac 
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Rep,  864).  A  prescriptive  right  to  an  incorporeal  heredita- 
ment, such  as  the  right  to  use  water  from  a  pipe  laid  by  it,  may 
be  acquired  against  a  municipal  corporation  by  adverse  user  for 
tvventy-one  years,  Kearney  v.  Borough  of  Westchester,  199  Pa, 
St.  392  (49  Atl.  Rep.  22^^,  As  against  an  individual  riparian 
owner,  an  easement  to  overflow  lands  may  be  acquired  by  the 
maintenance  of  a  dam  for  the  prescriptive  period,  although,  on 
account  of  the  structure  being  a  public  nuisance,  no  rights  were 
acquired  as  against  the  public.  Charnley  v.  Shawano  Water- 
Power  &  River  Improvement  Co.,  109  Wis.  563  (85  N,  W, 
Rep.  507 ;  53  L.  R.  A.  895).  A  landowner  who,  through  struc- 
tures erected  on  his  own  land,  has  enjoyed  the  flow  of  waters 
percolating  through  his  neighbor's  land  without  any  known 
fixed  channels,  does  not  thereby  establish  a  prescriptive  right  to 
continue  such  use.  Deadwood  Cent.  R.  Co  v.  Barker  14  S. 
Dak.  558  (86  N.  W.  Rep.  619). 

Sec.  179.    Appurtenant  or  implied  easement.    Upon 
partition  of  land  the  several  parcels  are  held  subject  to  existing 
apparent  easements.    Muir  v.  Cox,        Ky.         (62  S.  W.  Rep. 
723 ;  23  Ky.  Law  Rep.  6) ;  O'Daniel  v.  Baxter,        Ky.         (65 
S.  W.  Rep.  805 ;  23  Ky.  Law  Rep,  1630).    An  easement  appur- 
tenant to  land  passes  under  a  conveyance  without  express  refer- 
ence to  it  in  the  instrument.  City  of  Chicago  v.  Borden,  190  111. 
430  (60  N.  E.  Rep.  915) ;  Swedish- American  Nat.  Bank  v. 
Conecticut  Mut.  Life  Ins.  Co.,  83  Minn.  377  (86  N.  W.  Rep. 
420).    Citing,  Light  Co.  v.  Brown,  172  III.  329  (50  N.  E.  Rep. 
127)  ;  iloll  v.  McCauley,  83  la.  677  (50  N.  W.  Rep.  215)  ; 
Backer  v.  Rice,  56  O.  St.  463  (47  N.  E.  Rep.  653)  ;  Rogers  v. 
Sinsheimer,  50  N.  Y.  646) .    An  easement  which  is  continuous, 
and  is  made  apparent  by  a  permanent  structure  by  means  of 
which  the  right  is  enjoyed,  is  an  easement  which  will  be  treated 
as  an  appurtenance  without  words  of  grant  de  novo;  as,  for 
instance,  the  flow  of  water  through  a  trunk  constructed  and 
used  for  that  purpose.    Whalen  v.  Manchester  Land  Co.,  65 
N.  J.  L.  206  (47  Atl.  Rep.  443).    Easements  in  a  street  upon 
which  a  lot  abuts  pass  as  appurtenant  to  it  and  are  incapable  of 
being  separated  therefrom,  and  with  them  a  purchaser  acquires 
the  right  to  any  remedy  for  their  invasion.    Shepard  v.  Man- 
hattan Ry.  Co.,  169  N.  Y.  160  (62  N.  E.  Rep.  151).    Where 
a  house  which  is  connected  with  a  public  sewer  by  a  necessary 
drain  running  over  the  property  of  the  gprantor  is  conveyed  by 
deed  which  does  not  mention  the  drain,  the  deed  includes  the 
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right  to  maintain  the  drain,  and  this  right  of  the  grantee  is 
not  affected  by  the  fact  that  connection  can  be  made  with  an- 
other sewer  in  a  different  direction.  McElroy  v.  McLeay,  71 
Vt.  396  (45  Atl.  Rep.  898).  A  deed  conveying  land  and  ap- 
purtenances will  not  pass  an  easement  to  use  a  stairway  not 
referred  to  in  the  deed  and  which  was  not  erected  at  the  time 
the  deed  was  executed.  Peters  v.  Worth,  164  Mo.  431  (64  S. 
W.  Rep.  490).  The  grantee  of  one  of  two  adjoining  lots  in  a 
conveyance  executed  by  special  commissioners  conveying  the 
same  as  the  property  of  the  deceased  owner,  takes  tfie  same 
subject  to  the  easement  of  an  alley  way  across  one  end  of  it 
clearly  shown  to  exist  in  favor  of  the  adjoining  lot  by  the  con- 
dition of  the  premises,  notwithstanding  the  technical  descrip- 
tion of  the  lot  in  the  deed  ignored  the  easement.  Scott  v. 
Moore,  98  Va.  668  (37  S.  E.  Rep.  342;  81  Am.  St.  Rep.  749; 
see  pp.  764-771  for  general  note  on  "Appurtenances").  Where 
the  owner  of  two  parcels  of  land  conveys  one  by  an  absolute 
and  unqualified  deed,  an  easement  will  be  implied  in  favor  of 
the  land  retained  by  the  gprantor  and  against  the  land  conveyed 
to  his  grantee,  only  in  case  the  burden  is  apparent,  continuous 
and  strictly  necessary  for  the  enjoyment  of  the  former.  Apply- 
ing this  principle  it  is  held  that  where  the  owner  of  a  building 
leased  a  part  thereof  for  a  hotel,  reserving  a  part  which  he  sub- 
sequently leased  for  a  saloon,  there  being  separate  entrances 
from  the  public  street  both  to  the  saloon  and  rotunda  of  the 
hotel,  there  was  no  reservation  of  an  easement  giving  the  right 
of  entrance  to  the  saloon  through  a  door  connecting  the  rotunda 
of  the  hotel  with  a  billiard  room  back  of  the  bar  in  the  saloon. 
Walker  v.  Clifford,  128  Ala.  67  (29  So.  Rep.  588;  86  Am.  St. 
Rep.  74). 

Sec.  I  So.  Appurtenant  or  implied  easement — Lessee 
of  upstairs  office.  A  lessee  of  an  office  room  on  the  upper 
floor  of  a  building  acquires  as  incident  thereto  a  right,  in  the 
nature  of  an  easement,  to  use  the  sidewalk  in  front  of  the  stair- 
way leading  to  the  upper  floor,  the  entryway  thereto,  the  stair- 
way and  boards  at  the  foot  thereof  used  for  displaying  signs. 
Miller  v.  Fitzgerald  Dry-Goods  Co.  62  Neb.  270  (86  N.  W. 
Rep.  1078).  The  court  say:  "The  lease  of  the  office  rooms  on 
the  upper  floor  included  as  incident  thereto  every  thing  neces- 
sarily used  with  or  reasonably  necessary  to  the  use  of  the  offices 
leased.     The  case  is  not  unlike  that  of  a  way  of  necessity. 
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There  was  no  means  of  access  to  the  rooms  except  through  the 
entr}^way  and  stairway,  and  an  easement  in  the  same  for  use 
by  the  plaintiffs  and  those  having  business  with  them  was 
clearly  implied  from  this  circumstance,  and  the  obvious  intent 
of  the  landlord  in  construction  the  building  as  he  did,  and 
leasing  it  as  he  did.  Although  a  tenant  may  not  acquire  an 
easement  against  his  landlord  by  prescription,  the  landlord  may 
create  easements  in  favor  of  the  tenant,  and  in  case  of  neces- 
sity they  may  be  implied.  Godd.  Easem.  (Am.  Ed.)  14. 
Neither  the  landlord  nor  other  tenants  under  him,  either  by  vir- 
tue of  their  tenancy  or  under  authority  of  the  landlord,  which 
was  the  claim  of  defendant  in  this  case,  had  any  right  to  ob- 
struct the  entryway  or  stairway  so  as  to  impede  access  to  the 
rooms  leased  to  plaintiffs;  and  any  obstruction  of  that  char- 
acter, like  any  other  interferences  with  easements,  were  nuis- 
ances and  could  be  enjoined.  Spies  v.  Damm,  54  How.  Prac. 
293 ;  O'Neill  v.  Breese,  3  Misc.  Rep.  219  (23  N.  Y.  Supp.  526). 
In  Spies  v.  Damm,  a  tenant  of  a-  basement  was  granted  an  in- 
junction against  a  cotenant  who  occupied  the  floor  above,  re- 
straining the  latter  from  maintaining  a  show  case  which  cov- 
ered and  obstructed  an  iron  grating  in  front  of  the  building, 
through  which  light  and  air  were  supplied  to  the  basement.  In 
O'Neill  v.  Breese,  it  was  held  that  a  tenant  of  a  basement 
lighted  by  a  so-called  'floor  light*  had  an  easement  in  such  floor 
hght  by  implication,  and  might  enjoin  any  obstruction  of  such 
light  by  tenants  of  the  floor  above.  It  can  make  no  difference 
that  in  this  case  the  landlord  attempted  to  give  the  defendant 
authority  to  maintain  the  obstructions.  He  had  no  right  to  in- 
terfere with  the  plaintiffs'  easement,  and  could  give  none  to 
others. 

With  reference  to  the  signs,  the  case,  is  no  less  clear.  The 
signboards  had  been  provided  specially  to  hold  these  signs, 
and  the  court  found  that  the  plaintiffs  were  using  and  were 
entitled  to  use  them  by  virtue  of  their  tenancy.  The  right  to 
maintain  these  signs  necessarily  implied  and  carried  with  it  the 
right  to  have  them  remain  reasonably  visible  to  passersby. 
Neither  the  landlord  nor  other  tenants,  with  or  without  his 
authority,  had  any  right  to  conceal  and  cover  them  up.  Snyder 
V.  Hershberg,  11  Phil.  200." 

Sec.  181.  Way  of  necessity.  If  A.  conveys  land  to 
B.  to  which  B.  can  have  access  only  by  passing  over  the  land  of 
A.,  there  is  an  implied  grant  of  a  way  of  necessity ;  and  if  A. 
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conveys  land  to  B.  leaving  other  land  of  A.,  to  which  he  can 
have  access  only  by  passing  over  the  land  granted,  ihere  is  im- 
plied in  the  grant  a  reservation  of  a  way  of  necessity.  Jay  v. 
Michael,  92  Md.  198  (48  Atl.  Rep.  61).  Tfie  grant  of  all  the 
pine  on  a  tract  of  land,  which  is  inaccessible  except  over  other 
land  of  the  grantor  or  that  of  strangers,  with  the  right  to  enter 
and  remove  the  timber,  carries  by  implication  a  right  of  way  for 
that  purpose  over  such  other  land  of  the  grantor.  Pine  Tree 
Lumber  Co.  v.  McKinley,  83  Minn.  419  (86  N.  W.  Rep.  414). 
The  owner  of  two  contiguous  tracts  of  land,  who  conveys  one  of 
them,  can  claim  no  right  of  way  over  it  for  the  use  of  the  tract 
he  holds,  even  under  an  oral  agreement  at  the  time  for  such 
way,  without  reservation  in  the  deed,  unless  such  way  be  ab- 
solutely necessary  for  access  to  the  other  tract ;  such  way  must 
be  one  of  indispensable  necessity.  Shaver  v.  Edgell,  48  W.  Va. 
502  (37  S.  E.  Rep.  664).  A  way  of  necessity  over  the  sub- 
merged lands  of  another  cannot  be  limited  to  the  right  to  pass 
over  such  lands  in  the  daytime,  nor  can  the  owner  of  such 
lands  exclude  the  friends  and' guests  of  the  party  entitled  to  the 
way.  Baldiyin  v.  Shooting  Club,  127  Mich.  659  (87  N.  W. 
Rep.  59).  A  way  of  necessity  arises  only  on  implied  grant  and 
such  a  way  should  not  be  decreed  to  pass  upon  the  acquisition 
by  condemnation  proceedings  of  a  tract  of  land  for  a  school 
house  site  located  in  the  center  of  an  enclosed  pasture,  where 
the  owner  of  the  land  in  cross  petition  in  such  proceedings  ex- 
pressly excluded  from  the  award  any  damages  for  a  right  of 
way  to  the  school  house.  Banks  v.  School  Directors  of  Dist. 
No.  I,  194  111.  247  (62  N.  E.  Rep.  604).  Where  a  grantor  of  a 
tract  of  land  excepts  frbm  his  conveyance  a  strip  across  the 
same  claimed  by  a  railroad  company  as  a  right  of  way  under 
condemnation  proceedings  giving  it  title  in  fee,  his  grantee 
cannot  claim  a  way  of  necessity  over  such  right  of  way.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Conlon,  62  Kan.  416  (63  Pac,  Rep. 
432;  53  L.  R.  A.  781).  The  fact  that  a  landowner  could  ac- 
quire a  right  of  way  over  adjoining  lands  under  Md.  Code^ 
art.  25,  §§  100-I17,  does  not  preclude  him  from  enjoining  the 
obstruction  of  an  existing  way  of  necessity  over  such  land. 
Jay  v.  Michael,  92  Md.  198  (48  Atl.  Rep.*  61).  Section  661  of 
the  Georgia  Political  Code,  authorizing  the  county  authorities 
to  grznt  private  ways  to  individuals  to  go  from  and  return  to 
their  farms,  does  not  apply  except  in  "cases  of  necessity," 
where  the  way  sought  to  be  laid  out  is  absolutely  indispensable 
to  the  applicant,  as  a  means  of  reaching  his  propeijty;  and  if 
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there  is  in  existence  a  way  suitable  for  all  the  purposes  for 
ivhich  the  property  is  to  be  used,  a  case  of  necessity  does  not 
arise,  although  such  way  may  be  less  convenient  than  the  one 
proposed.  Chattanooga,  etc  R.  Co.  v.  Philpot,  112  Ga.  153 
(37S.  E.  Rep.  181). 

Sec.  182.  Lateral  support.  An  owner  of  land  is  en- 
titled to  the  lateral  support  of  the  adjoining  sOil,  and  if  an 
adjoining  proprietor,  in  excavating  on  his  own  land,  removes 
sucl\  support,  he  is  liable  in  an  action  therefor,  without  proof  of 
negligence.  Mosier  v.  Oregon  R.  &  Nav.  Co.,  39  Or.  256  (64 
Pac.  Rep.  453;  87  Am.  St.  Rep.  652).  The  owner  of  a  pier 
erected  on  lands  under  water  cannot  assert  the  doctrine  of 
lateral  support  to  sustain  a  claim  for  damages  to  it,  resulting 
from  <»ie  lawfully  dredging  adjoining  land.  \^'hite  v.  Nassau 
Trust  Co.  168  N.  Y.  149  (61  N.  E.  Rep.  169).  The  owner  of 
land  adjoining  that  of  another  has  a  right,  on  giving  notice  of 
his  intention  to  do  so,  to  make  all  proper  and  needful  excava- 
tions for  purposes  of  construction,  even  up  to  the  line,  but  he 
must  use  ordinary  care  and  take  reasonable  precaution  to  sus- 
tain the  land  of  the  adjoining  proprietor,  Bass  v.  West,  no 
Ga.  698  (36  S.  E.  Rep.  244).  In  case  of  a  party  wall,  each 
adjoining  proprietor  is  the  owner  in  severalty  of  his  part,  both 
of  the  wall  and  of  the  land  on  which  it  stands,  subject  to  a 
cross  easement  of  support  and  for  other  common  needs  in  favor 
of  the  other  proprietor,  and  if  either  makes  excavations  so  as  to 
undermine  the  wall  and  interferes  with  the  adjoining  owner's 
easement  of  support,  he  is  liable,  regardless  of  whether  the  ex- 
cavation is  negligently  done.  Cartwright  v.  Adair,  27  Ind. 
App.  293  (61  N.  E.  R6p.  240).  In  an  action  to  recover  for 
damages  to  plaintiff,  as  owner  of  a  lot  having  a  dwelling  house 
thereon,  occasioned  by  removing,  the  soil  of  a  public  street  on 
which  said  lot  abutted,  evidence  of  the  cost  of  replacing  a  sewer 
whidi  had  afforded  drainage  from  the  dwelling  house  by  a  new 
sewer,  and  evidence  that  the  digging  down  of  the  street  injur- 
iously affected  the  appearance  of  the  house,  should  not  be 
admitted  where  the  plaintiff  had  no  title  to  the  street,  as  the 
damages  must  be  limited  to  those  accruing  before  the  com-* 
mencement  of  the  suit.  Miller  v.  Rambo,  66  N.  J.  L.  191  (49 
Atl.  Rep.  453)- 

Sec  183.  Light  and  air.  The  English  doctrine  of 
ancient  lights  has  no  sanction  in  the  jurisprudence  of  Alabama, 
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and  an  easement  for  the  unobstructed  passage  of  light  and  air 
cannot  be  acquired.  Jesse  French  Piano  Co.  v.  Forbes,  129 
Ala.  471  (29  So.  Rep.  683 ;  87  Am.  St.  Rep.  71).  The  doctrine 
of  ancient  lights,  as  applied  in  England  and  some  of  the  states 
of  the  Union,  has  not  been  applied  in  Illinois,  as  between  indi- 
vidual owners,  although,  such  right  has  been  recognized  as  to 
an  abutting  owner  upon  a  public  street  or  highway,  but  a  rail- 
road is  not  a  public  highway  in  the  sense  that  an  adjoining 
owner  has  an  easement  of  light,  air,  and  view  therein.  Kotz  v. 
Illinois  Cent.  R.  Co.,  188  111.  578  (59  N.  E.  Rep.  240).  In  New 
Jersey,  an  easement  for  light  and  air  in  favor  of  a  building  is 
created  by  implication  when  the  title  to  two  adjoining  lots,  one 
occupied  by  a  dwelling  and  the  other  vacant,  is  in  one  person, 
and  he  conveys  the  vacant  lot.  Johnson  v.  Hahne,  61  N.  J. 
Eq.  438  (49  Atl.  Rep.  5).  The  owners  of  property  abutting  on 
a  street  have  an  easement  for  light  and  air  therein,  and  adja- 
cent lot-owners  have  no  right  to  obstruct  such  easement  by 
erecting  a  structure  connecting  two  buildings  on  opposite  sides 
of  the  street,  even  though  it  is  built  so  far  above  the  street  as 
not  to  interfere  with  traffic  thereon,  and  with  the  permission  of 
the  municipal  authorities.  Townsend  v.  Epstein,  93  Md.  537 
(49  Atl.  Rep.  629;  52  L.  R.  A.  409;  86  Am.  St.  Rep.  441). 
An  easement  for  light  and  air  to  a  window  in  a  building  once 
acquired  is  not  lost  by  the  destruction  of  the  building  and  the 
erection  of  a  new  building  in  its  place,  in  which  a  window  will 
be  substantially  in  the  same  place  as  in  the  old  building.  City 
Nat.  Bank  v.  Van  Meter,  59  N.  J.  Eq.  32  (45  Atl.  Rep.  280). 

Sec:  184.  Rights  of  dominant  and  servient  owners — 
Change  of  use.  One  who,  in  a  decree  of  partition,  is 
granted  a  right  of  way  from  the  tract  set  off  to  him  over  an- 
other tract,  cannot  add  to  his  right  by  using  the  way  for  still 
another  tract  owned  by  him.  Shaver  v.  Edgell,  48  W.  Va.  502 
(37  S.  E.  Rep.  664).  One  acquiring  title  to  land  by  patent  from 
the  government  as  a  mining  claim,  which  is  subject  to  an  ease- 
ment to  convey  water  in  an  open  ditch  across  it,  cannot  after- 
ward change  the  mode  of  use  by  substituting  a  pipe  line  in  the 
ditch  for  the  conveyance  of  the  water.  U.  S.  Rev.  Stat.,  §  2340, 
applied.  Oliver  v.  Agasse,  132  Cal.  297  (64  Pac.  Rep.  401). 
The  acquisition  by  adverse  user  of  the  right  to  take  water  from 
a  pipe  laid  by  a  borough  does  not  require  the  borough  to  con- 
tinue to  maintain  the  pipe,  but  it  may  in  good  faith  make  such 
change  in  its  water-works  as  will  require  an  abandonment  of 
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the  pipe.  Kearney  v.  Borough  of  Westchester,  199  Pa.  St.  392 
(49  Atl.  Rep.  227).  The  owners  of  a  dominant  estate  cannot  be 
compelled  to  sell  to  the  owners  of  the  servient  estate  at  a  price 
fixed  by  the  master  or  the  court,  where  the  bill  to  restrain  the 
owners  of  the  servient  estate  from  interfering  with  a  right  of 
way  was  seasonably  brought,  and  the  owners  of  the  servient 
estate  continued  to  build  on  the  right  of  way  pending  the  bill, 
but  the  owners  of  the  dominant  estate  are  entitled  to  their  spec- 
ific propery.  O'Brien  v.  Goodrich,  177  Mass.  32  (58  N.  E. 
Rep.  151). 

Sec.  185.  Abandonment  or  extinguishment  of  ease- 
ment. An  easement  is  extinguished  by  a  non-user  for  the 
prescriptive  period  accompanied  with  an  adverse  use  of  the  ser- 
vient estate  inconsistent  with  the  existence  of  the  easement. 
Scannell  v.  American  Soda-Fountain  Co.,  161  Mo.  606  (61  S. 
W.  Rep.  889)  ;  Jesse  French  Piano  &  Organ  Co.  v.  Forbes,  129 
Ala.  471  (29  So.  Rep.  683 ;  87  Am.  St.  Rep.  71).  An  easement 
of  way  is  not  lost  by  abandonment  on  account  of  mere  non- 
user,  although  accompanied  by  use  of  another  way  equally  con- 
venient, without  evidence  showing  an  intentional  abandonment 
of  such  way.  Scott  v.  Moore,  98  Va.  668  (37  S.  E.  Rep.  342 ; 
81  Am.  St  Rep.  749).  Fencing  up  a  gangway  by  the  adjoining 
lot-owners  constitutes  a  mutual  agreement  of  abandonment  of 
the  way,  and  continued  occupancy  for  twenty  years  will  give  a 
title  by  adverse  possession ;  in  such  case,  the  fencing  being  an 
abandoning  of  the  entire  way,  none  of  the  lot  owners  have  a 
right  to  use  his  neighbor's  half  of  the  strip  as  a  footway. 
Baker  v.  Barry,  22  R.  I.  471  (48  Atl.  Rep.  795) •  When  the 
public's  right  to  use  a  passway  over  the  land  of  an  individual 
once  becomes  complete  it  can  be  defeated  only  by  an  adverse 
holding  for  the  prescriptive  period  or  by  the  voluntary  abandon- 
ment of  the  use  by  the  public.  Potts  v.  Clark,  Ky.  (62 
S.  W.  Rep.  884;  23  Ky.  Law  Rep.  332).  The  abandonment  of 
a  public  street,  where  the  municipality  had  the  right  to  use  it 
for  street  purposes  only,  will  operate  to  extinguish  the  servi- 
tude; and  the  owner  of  the  fee  is  entitled  to  the  immediate 
possession  of  the  premises  embraced  witHin  the  street.  Blain 
v.  Staab,  10  N.  Mex.  743  (65  Pac.  Rep.  177).  Failure  to 
use  a  road  exactly  as  laid  out  for  more  than  10  years  will  not 
estop  the  public  from  claiming  the  road  as  established,  where 
the  land  is  not  cultivated  and  unfenced,  and  travel  free  to  go 
where  it  may,  nor  will  the  landowner's  fencing  the  road  into 
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his  land  affect  the  rights  of  Ihe  public,  where  he  leaves  gates 
or  bars  for  the  public  to  pass  through.  Bannister  v.  O'Connor, 
113  la.  541  (85  N.  W.  Rep.  767).  A  highway  may  be  wholly 
or  partially  extinguished  by  nonuser,  and  evidence  that  for 
18  years  the  beaten  tracks  of  a  portion  of  a  highway  has  di- 
verted from  the  highway  as  originally  established,  is  suiRdcfent 
to  show  an  abandonment  of  the  portion  between  the  points  of 
divergence.  Bayard  v.  Standard  Oil  Co.,  38  Or.  438  (63  Pac. 
Rep.  614).  Adverse  possession  of  a  street  for  more  than  20 
years  does  not  bar  the  rights  of  the  public  therein,  and  the 
mere  nonuser  of  a  street  by  a  municipality  will  not  amount  to 
such  abandonment  as  will  destroy  its  right  to  open  the  same. 
Chafee  v.  City  of  Aiken,  57  S.  C.  507  (35  S.  E.  Rep.  800).  Ga. 
Pol.  Code,  §  673  construed  and  applied — ^proceedings  to  close 
private  way  used  for  more  than  a  year.  Dodson  v.  Scarbor- 
ough, no  Ga.  4  (35  S.  E.  Rep.  291).  A  substantial  change  in 
the  location  of  the  windows  to  a  house  is  an  abandonment  of 
an  easement  for  light  and  air  pertaining  to  such  windows,  but 
such  easement  is  not  affected  by  the  tearing  down  of  an  old 
house  and  erection  of  a  new  one  with  windows  in  substantially 
the  same  location.  Johnson  v.  Hahne,  61  N.  J.  Eq.  438  (49 
Atl.  Rep.  s). 

Sec  z86.    Change  of  private  way  to  public  way.    A 

way  whic;^  is  private  at  its  inception  does  not  become  public 
unless  there  is  an  intention  to  surrender  the  premises  to  the 
public  as  a  thoroughfare,  and  the  fact  that  persons,  other  than 
those  who  use  it  by  invitation,  are  permitted  to  do  so,  does  not 
militate  against  its  private  character.  Frye  v.  Village  of  High- 
land, 109  Wis.  292  (85  N.  W.  Rep.  351).  A  private  alley  is 
not  changed  into  a  public  alley  by  the  failure  of  the  public 
officers  to  assess  it  or  levy  taxes  thereon ;  nor  by  levying  special 
assessments  tfpon  the  adjoining  property  for  its  improvement  as 
a  highway.  City  of  Chicago  v.  Borden,  190  111.  430  (60  N.  E. 
Rep.  915). 

Sec  187.  Miscellaneous  notes.  An  easement  in  the 
lands  of  a  married  woman  may  be  acquired  without  deed,  not- 
withstanding the  Indiana  Statute  which  prohibits  a  married 
woman  incumbering  her  estate  except  by  deed  in  which  her 
husband  joins.  Oster  v.  Broe,  Ind.  App.  (62  N.  E. 
Rep.  640).  The  location  of  a  passway  may  be  determined  by 
a  court  of  equity,  where  the  interested  parties  differ  as  to  its 


155  BRADSHAW   V.    FRAZIEK  §  187,  188 

proper  location.  Link  v.  Caldwell,  Ky.  (59  S.  W. 
Rep.  502;  22  S.  W.  Rep.  1041).  When  a  public  easement  has 
once  been  lawfully  established  over  land  for  a  public  highway, 
either  by  dedication  to  the  use  of  the  general  public  by  indi- 
viduals and  acceptance  by  the  proper  authorities,  or  by  the 
exercise  of  the  right  of  eminent  domain,  such  easement  is  good 
against  any  and  all  adverse  claims  and  titles.  Town  of  Weston 
V.  Ralston,  48  W.  Va.  170  (36  S.  E.  Rep.  446).  Where  acts 
performed  by  a  natural  person  in  the  acquisition  of  an  easement 
over  land  appear  to  have  been  performed  for  the  use  and  bene- 
fit of  a  corporation  incapable  of  acquiring  ownership  of  such  an 
easement,  he  will  not  be  treated  as  the  owner  thereof.  Rio 
Grande  W.  Ry.  Co.  v.  Telluride  Power  Transmission  Co,  23 
Utah  22  (63  Pac.  Rep.  995). 
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BRADSHAW  V.  FRAZIER. 
(113  la.  579.) 

Iilabillty  tor  alnue  of  process  In  execntinfir  writ  of 
poisesstonT-I^andlord  camdnir  death  of  tenant's  clilld«   A 

plaiadff  in  whose  favor  a  judgment  is  rendered  in  an  action  for  forcible 
entry  and  detainer  who,  in  enforcing  the  writ  of  possession  issued  thereunder 
causes  the  removal  of  the  defendants  while  their  child  is  sick,  and  such  child 
afterward  dies  from  the  exposure  incident  to  being  removed  from  the  prem- 
ises, is  liable  for  causing  her  death;  and  he  cannot  defeat  such  liability  by 
showing  that  previous  to  the  service  of  the  writ  he  obtained  a  physician's 
certificate  that  the  child  was  able  to  be  moved,  or  that  her  parents  were 
guilty  of  contributory  negligence  in  their  subsequent  care  of  the  child. 

Sherwin  J. 

Sec.  i88.  Statement  of  the  case.  The  plaintiff  is  the 
administrator  of  the  estate  of  Georgia  Frazier,  deceased. 
Georgia  Frazier  was  the  daughter  of  the  defendant's  son,  and  at 
the  time  of  her  death  she  was  12  years  old.  Her  father  was 
dead,  and  her  mother  had  remarried.    Her  stepfather's  name 
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was  Brown,  with  whom  and  her  mother  she  was  living  at  the 
time  of  the  transactions  in  question  and  at  the  time  of  her 
death.  Mrs.  Brown  and  her  children  had  inherited  from  her 
deceased  husband  a  small  piece  of  land,  upon  which  there  was 
a  small  frame  house.  Before  her  marriage  to  Brown,  Mrs. 
Frazier  had  rented  the  house  on  this  land  to  the  defendant, 
f  razier,  her  father-in-law,  taking  his  note  for  $30  in  payment 
for  the  rent.  His  lease  expired  in  the  spring  of  1897.  In  June, 
1896,  Mrs.  Frazier  and  Mr.  Brown  were  married.  In  August 
following  the  house  was  vacant,  and  Brown  and  his  family 
moved  into  it.  Before  doing  so,  however,  Brown  had  attempted 
to  arrange  with  the  defendant  for  occupying  it,  but  the  defen- 
dant demanded  the  payment  of  $30  rent,  and  they  never  came 
to  any  agreement  on  the  subject.  After  the  family  moved  into 
the  house  Brown  and  the  defendant  had  several  altercations 
over  the  mattter,  but  Brown  would  neither  pay  rent  nor  vacate. 
The  defendant  brought  an  action  of  forcible  entry  and  detainer 
against  Brown,  and  obtained  a  judgment  therein  about  the  first 
of  September,  1896.  Somewhere  from  the  7th  to  the  9th  of  the 
month  a  writ  of  removal  was  issued  on  the  judgment,  and 
placed  in  the  hands  of  a  constable  for  service.  The  defendant 
went  with  the  officer  to  the  house,  and  remained  there  until  the 
family  were  ejected  therefrom.  Georgia  Frazier  had  for  some 
days  before  the  ejection  been  sick  with  measles.  The  defendant 
knew  of  her  sicknss,  knew  that  her  condition  had  been  such 
that  it  was  not  safe  to  move  her  before,  and  had  caused  his  at- 
torney to  procure  a  certificate  from  her  attending  physician  that 
she  had  so  far  recovered  that  removal  from  the  prem- 
ises would  not  injure  her  health.  The  evidence  fairly 
shows  that  the  real  purpose  in  procuring  this  certificate 
was  to  convince  the  officer  who  was  expected  to  make 
the  ejectment  that  it  could  safely  be  done.  When  the  de- 
fendant, wdth  the  constable  and  the  posse  which  the  defendant 
himself  had  collected  to  accompany  them,  arrived  at  the  house. 
Brown  was  away,  but  Mrs.  Brown  and  her  children  were  there. 
Georgia  was  able  to  sit  up  for  a  short  time  only,  and  was  still 
badly  broken  out,  the  eruptions  being  plainly  visible  on  the 
exposed  part  of  her  person.  The  evidence  tends  to  prove  that 
the  day  was  cloudy,  cold  and  raw,  with  considerable  wind. 
The  defendant  immediately  ordered  the  constable  to  eject  the 
entire  family.  Mrs.  Brown  told  him  that  Georgia  was  too  sick 
to  be  moved,  and  asked  that  they  be  permitted  to  stay  on  her 
account,  but  to  the  mother's  pleas  for  her  sick  child,  his  own 
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flesh  and  blood,  he  turned  a  deaf  ear,  and  still  insisted  upon  the 
prompt  execution  of  the  court's  mandate.  The  only  fire  in  the 
house  was  then  put  out  with  water.  After  this  was  done,  the 
constable,  notwithstanding  the  repeated  orders  of  the  defendant 
to  proceed  with  the  discharge  of  his  supposed  duty,  told  Mrs. 
Brown  that  he  would  not  put  theni  out  until  her  husband  came. 
The  husband  returned  about  an  hour  thereafter,  and  upoil  his 
return  the  ejectment  was  completed.  Georgia  was  wrapped  in 
a  shawl,  and  heavy  stockings  were  drawn  over  her  feet  by  her 
mother,  and  she  went  into  the  yard  with  the  household  goods. 
Her  mother's  eflForts  to  have  her  taken  into  neighboring  houses 
were  without  avail,  because  of  the  contagious  nature  of  her 
affliction.  After  remaining  in  the  yard  about  an  hour  and  a 
half,  she  was  taken  in  a  buggy  to  the  house  of  an  aunt,  five 
miles  distant  Before  starting  for  the  aunt's  she  complained  of 
being  cold  and  sick,  and  from  that  time  she  declined  rapidly, 
until  death  relieved  her,  some  nine  or  ten  days  thereafter.  The 
facts  which  we  have  narrated  all  find  support  in  the  record 
before  us.  That  her  death  was  caused  by  this  exposure  in  the 
cold  house  and  in  the  yard  find  abundant  support  in  the  evi- 
dence, and  the  controlling  question  we  have  for  determination 
is  whether  the  facts  recited,  if  true,  are  sufficient  to  support  a 
finding  that  there  was  an  abuse  of  process  in  this  case.  We  are 
clearly  of  the  opinion  that  they  are. 

Sec.  189.  Liability  for  abuse  of  process  in  executing 
writ  of  possession.  It  is  conceded  that  the  writ  of  removal 
was  lawful,  and,  on  the  other  hand,  it  is  virtually  conceded  that 
there  may  be  cases  where  damages  may  be  recovered  for  an 
abuse  in  the  service  or  execution  of  the  writ.  Numerous  cases 
may  be  found  in  the  books  where  it  is  held  an  abuse  of  process, 
rendering  the  officer  liable  for  damages,  to  handle  goods  in  a 
rough  and  improper  manner,  or  to  wholly  or  partially  destroy 
them.  Snydacker  v.  Brosse,  51  III.  357;  Murray  v.  Mace,  41 
Neb.  60  (59  N.  W.  Rep.  387;  43  Am.  St.  Rep.  664)  ;  Cooley, 
Torts,  462.  It  is  an  abuse  of  lawful  process  "if,  after  arrest 
upon  civil  or  criminal  process,  the  party  arrested  is  subjected  to 
unwarrantable  insult  or  indignities,  is  treated  with  cruelty,  is 
deprived  of  proper  food,  or  is  otherwise  treated  with  oppres- 
sion and  undue  hardships."  Wood  v.  Graves,  144  Mass.  366 
(II  N.  E.  Rep.  567;  59  Am.  Rep.  95)  ;  Smith  v.  Weeks,  60 
Wis.  94  (18  N.  W.  Rep.  778)  ;  McLaugry  v.  Porter,  (Sup.) 
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33  N.  Y.  Supp.  464.  See,  also,  Slattten  v.  Railroad  Co.,  29 
la.  148  (4  Am.  Rep.  205). 

Our  own  statute  so  far  protects  the  defendant  in  cases  of 
this  kind  as  to  provide  that  no  removal  shall  be  made  except  in 
the  daytime.  Probably  no  Iowa  lawmaker  ever  conceived  the 
idea  that  a  writ  would  be  executed  at  the  expense  of  human 
life,  and  consequently  our  statute  is  free  from  imputation  that 
such  a  prohibitory  act  would  create.  But,  without  such  a 
statute,  there  can  be  no  doubt  that  the  law  will  more  carefully 
guard  the  health  of  a  human  being  than  it  will  personal  prop- 
erty ;  otherwise,  it  would  not  deserve  the  respect  of  the  mean- 
est inhabitant  of  the  state.  Nor  is  the  Certificate  of  the  physi- 
cian which  we  have  referred  to  a  legal  shield  for  the  defendant. 
The  evidence  is  conflicting  as  to  when  it  was  issued  in  fact,  and 
as  to  the  examination  made  by  him  before  issuing  it.  It  was 
proper  for  the  jury  to  consider  it  in  determining  the  issues 
presented,  but  the  court  should  not  say  as  a  matter  of  law  that 
it  was  a  complete  defense.  It  is  claimed  there  was  contributory 
negligence  on  the  part  of  the  parents  of  the  deceased  girl,  and 
on  the  part  of  the  relatives  with  whom  she  remained  for  a  few 
days  after  the  ejectment.  This  is  not  a  defense  in  this  case. 
Wymore  v.  Mahaska  Co.,  78  la.  396  (43  N.  W.  Rep.  264; 
6  L.  R.  A.  545 ;  16  Am.  St.  Rep.  449). 

Nor  was  it  a  ground  in  the  motion  for  a  directed  verdict. 
If  the  defendant  participated  in  the  unlawful  action  of  the  con- 
stable, he  is  responsible  for  its  consequence.  Cooley,  Torts, 
468 ;  Hyde  v.  Cooper,  26  Vt.  552. 

There  w^as  sufficient  evidence  to  take  this  case  to  the  jury 
and  the  court  erred  in  directing  a  verdict  for  the  defendant. 
The  judgment  is  therefore  reversed.    Reversed. 

Not6«  The  case  reported  above  seems  to  be  the  first  case  in  which 
the  liability  for  damages  resulting  from  the  ejectment  of  a  sick  tenant  has 
been  passed  upon.  The  supreme  court  of  Pennsylvania  have  held  that  a 
keeper  of  a  hotel  who  drives  a  sick  guest  out  into  inclement  weather  without 
adequate  protection  is  liable  for  his  death  resulting  therefrom.  McHngh 
V.  Sclosser.  159  Pa.  St,  480  (28  AtL  Rep.  291;  39  Am.  St.  Rep.  699).  For 
an  exhaustive  note  on  "  What  is  an  abuse  of  lawful  process  and  the  liability 
therefor,"  see  86  Am.  St.  Rep.  397-411. 
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Sec  igo.  As  to  when  the  action  will  lie  and  who  may 
maintain  it.  A  tenant  in  common  may  bring  an  action  in 
ejectment,  and  recover  possession  of  his  undivided  interest 
from  a  stranger  in  possession,  though  he  fails  to  name  his  co- 
tenants  and  to  prove  their  title.  Morehead  v.  Hall,  126  N.  C. 
^13  (35  S.  E.  Rep.  428)  ;  Johnson  v.  Kyser,  127  Ala.  309  {ttj 
So.  Rep.  784)  ;  Deering  v.  Reilly,  167  N.  Y.  184  (60  N.  E. 
Rep.  447).  A  wife  may  bring  ejectment  against  her  husband 
to  recover  possession  of  her  land,  and  the  fact  that  the  land  in 
question  has  been  used  by  them  as  a  homestead  and  that  the 
husband  is  then  occupying  it  as  a  homestead,  and  that  he  is 
willing  to  have  his  wife  share  possession  of  it  with  him,  is  no 
defense  to  the  action.  Cook  v.  Cook,  125  Ala.  583  {^2^  So.  Rep. 
918).  Ejectment  lies  only  to  recover  things  corporeal,  and 
cannot  be  maintained  where  the  plaintiff  has  only  an  easement 
in  land.  Lyman  v.  Suburban  R.  Co.,  190  111.  320  (60  N.  E. 
Rep.  515;  52  L.  R.  A.  645).  The  local  mimicipal  authorities 
to  whom  is  conmiitted  the  charge  of  lands  dedicated  to  a  public 
use  may  maintain  ejectment  therefor.  Inhabitants  of  Hohokus 
Tp.  V.  Erie  R.  Co.,  65  N.  J.  L.  353  (47  Atl.  Rep.  566).  An 
action  to  dispossess  a  tenant  who  refuses  to  give  possession  at 
the  end  of  his  term  may  be  maintained  by  a  lessee  whose  term 
immediately  follows.  Harris  v.  Halverson,  23  Wash.  779  (63 
Pac  Rep.  549).  Neither  a  purchaser  of  land  under  a  contract 
to  convey,  nor  one  to  whom  his  interest  has  been  sold  on  execu- 
tion, can  maintain  an  action  for  possession  of  the  premises  with- 
out performance  or  tender  of  performance  of  the  contract. 
Chase  v.  Cameron,  133  Cal.  231  (65  Pac.  Rep.  460). 

Sec.  zgi.  Ejectment  against  a  railroad.  In  Alabama, 
it  is  held  that  ejectment  may  be  maintained  against  a  railroad 
company  which  has  entered  on  land  and  constructed  and  oper- 
ated its  road  thereon,  without  the  owner's  consent,  and  without 
first  having  made  compensation,  as  required  by  the  constitution, 
although  the  landowner  had  knowledge  of  the  construction  of 
the  road,  and  permitted  the  company  to  expend  large  sums  of 
money  in  the  equipment.  Southern  Ry.  Co.  v.  Hood,  126  Ala. 
312  (28  So.  Rep.  662;  85  Am.  St.  Rep.  32).  Construing  and 
appl>Hng  Sand  &  H.  Ark.  Dig.,  §§  2734-2736,  6175,  it  is  held 
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that  ejectment  will  lie  for  land  appropriated  by  a  railroad  com- 
pany for  its  right  of  way  in  excess  of  the  statutory  width  of  six 
rods.  McKennon  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  69  Ark.  104 
(61  S.  W.  Rep.  383).  In  an  action  of  ejectment  against  a 
railroad  company  by  the  owne!r  of  the  premises,  if  the  defendant 
answers  under  Minn.  Gen.  Stat.,  §§  2658,  2659,  demanding  that 
compensation  be  assessed,  the  plaintiff  may,  under  the  plead- 
ings, in  addition  to  the  damages  for  the  taking  of  the  land, 
recover  the  value  of  the  use  and  occupation  tliereof  prior  to  the 
time  of  the  trial.  Fish  v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co.,  84 
Minn.  179  (87  N.  W.  Rep.  606). 

Sec.  192.  Sufficiency  of  the  complaint.  A  complaint 
which  does  not  allege  title  in  the  plaintiff  from  the  state  or  a 
common  source  is  insufficient.  Clay  v.  Sloan,  104  Tenn.  401 
(58  S.  W.  Rep.  229).  A  complaint  to  recover  an  undivided 
interest  in  realty  must  aver  of  what  fractional  part  of  the  whole 
that  interest  consists.  Roberts  v.  Haines,  112  Ga.  842  (38  S. 
E.  Rep.  109).  A  complaint  describing  property  as  "lot  9  on  the 
south  side  of  Otto  street,"  does  not  authorize  a  recovery  where 
it  appears  that  the  land  sued  for  is  not  on  the  south  side  of  the 
street,  but  "south  of  the  street."  Illinois  Cent.  R.  Co.  v. 
Baldwin,  yy  Miss.  788  (28  So.  Rep.  948).  A  description  of 
lands  sought  to  be  recovered  which  shows  the  county,  quantity, 
and  the  farm  to  which  the  land  belongs  and  gives  such  addi- 
tional references  as  will  enable  the  description  to  be  made  cer- 
tain, is  sufficient.  Clerc  v.  Greer,  49  W.  Va.  102  (38  S.  E.  Rep. 
485).  Under  Cal.  Code  Civ.  Proc.,  §  370,  a  complaint  in  eject- 
ment by  a  married  woman  must  allege  that  the  land  sued  for  is 
covered  by  a  valid  declaration  of  homestead.  Tappendorff  v. 
^loranda,  134  Cal.  419  (66  Pac.  Rep.  491).  A  complaint  to 
obtain  possession  of  premises  which  contains  an  allegation  that 
plaintiff  is  a  "lessee"  is  a  sufficient  allegation  of  the  ownership 
of  the  plaintiff,  without  stating  the  facts  constituting  him  a 
lessee.  Harris  v.  Halverson,  23  Wash.  779  (63  Pac  Rep.  549). 
See  opinion  for  construction  of  particular  allegation  of  this 
kind.  A  declaration  in  ejectment  which  contains  an  allegation 
that  the  plaintiff  "was  lawfully  seised  of  the  demanded  prem- 
ises, with  the  appurtenances,  in  his  demesne  as  of  fee,  within 
twenty  years  last  past,  and  ought  now  to  be  in  quiet  possession 
thereof,  but  the  defendant  hath  since  unjustly  entered  and  holds 
the  plaintiff  out"  contains  a  sufficient  allegation  of  a  disseisin. 
Roberts  v.  Niles,  95  Me.  244  (49  Atl.  Rep.  1043).    The  plain- 


161  EPITOME  OF  CASES.  §  192,  193 

tiff's  failure  to  set  forth  in  his  complaint  all  deeds  and  on  other 
writtten  evidences  of  title  on  which  he  relies,  and  file  copies 
thereof,  as  required  by  Ind,  Ter.  Ann.  Stat.,  1899,  §  1916,  is 
waived  by  the  defendant  answering  without  objection  or  per- 
mitting judgment  by  default.  Merrill  v.  Martin,  Ind.  Ter. 
(64  S.  W.  Rep.  539). 

Sec.  193.    Title  necessary  to  maintain — Proof  of  title. 

In  suits  for  the  recovery  of  land,  whether  by  the  statutory  action 
of  trespass  to  try  title,  or  by  the  common  law  ejectment,  the 
plaintiff  must  not  only  have  title  at  the  commencement  of  the 
suit,  but  also  at  the  time  of  the  trial,  Etowah  Min.  Co.  v.  Hen- 
derson, 127  Ala.  663  (29  So.  Rep.  7)  ;  and  where  plaintiff's  as-^ 
sertion  of  title  is  controverted  by  defendant,  the  burden  of 
proof  is  on  plaintiff,  Klinkner  v.  Schmidt,  114  la.  695  (87  N. 
W.  Rep.  661).  A  plaintiff  who  traces  his  title  to  the 
defendant  through  deeds  executed  by  him  is  not  bound 
to  show  that  the  defendant  had  title.  Steele  v.  Culver, 
158  ilo.  136  (59  S.  W.  Rep.  67).  A  certificate  of 
entr>'  issued  by  the  receiver  of  a  local  land  office  of 
the  United  States,  regular  on  its  face,  vests  in  the  per- 
son to  whom  it  is  issued  such  title  as  will  support  ejectment. 
Ledbetter  v.  Borland,  128  Ala.  418  (29  So.  Rep.  579).  Proof 
of  title  by  a  chain  of  warranty  deeds  extending  back  to  a 
grantor  receiving  a  patent  from  the  United  States  is  sufficient, 
although  at  the  date  of  the  deed  from  him  the  title  was  in  the 
government.  Croft  v.  Thornton,  125  Ala.  391  (28  So.  Rep.  84). 
In  an  action  by  one  claiming  title  under  an  execution  sale 
brought  against  a  stranger  to  the  writ  the  plaintiff  must  prove 
the  judgment  under  which  the  execution  was  issued,  the  mere 
recital  in  the  eicecution  of  its  rendition  being  insufficient. 
Frazee  v.  Nelson,  179  Mass.  456  (61  N.  E.  Rep.  40;  88  Am. 
St.  Rep.  391).  In  an  action  of  ejectment  by  a  purchaser  at  a 
sheriff's  sale,  his  deed  made  by  statute  prima  facie  evidence 
of  its  recitals  is  not  conclusive  against  the  defendant  attacking 
such  recitals,  nor  does  such  presumption  relieve  the  plaintiff 
from  the  rule  requiring  him  to  recover  on  the  strength  of  his 
title.  Meyers  v.  Conover  65  N.  J.  L,  187  (46  Atl.  Rep.  709). 
In  an  action  of  ejectment,  where  plaintiff  claims  under  a  sher- 
iff's deed  resulting  from  a  mortgage  foreclosure,  to  which  de- 
fendant was  not  a  party,  and  defendant  in  possession  claims 
under  a  prior  unrecorded  deed  made  by  the  mortgagor,  the 
burden  is  upon  the  plaintiff  to  show  that  he  took  his  mortgage 
for  value,  and- without  notice,  actual  or  constructive,  of  de- 
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fendant's  title.  Smith  v.  White,  62  Neb.  56  (86  N,  W.  Rep. 
930).  The  plaintiff  in  an  action  of  ejectment  who  has  gone 
into  possession  under  a  sheriff's  deed  issued  on  an  execution 
sale,  and  who  held  possession  for  15  years,  is  entitled  to  a 
judgment  where  the  defendants  have  no  color  of  title  and  have 
been  in  possession  less  than  20  years.  Wainwright  v.  Bobbitt, 
127  N.  C.  274  (37  S.  E.  Rep.  336).  A  prima  facie  paper  title 
in  plaintiff,  established  in  an  action  of  ejectment,  does  not  en- 
title him  to  recover  as  a  matter  of  law  in  the  face  of  evidence 
tending  to  show  that  the  premises  in  controversy  are  not  sub- 
ject to  private  ownership  because  of  being  part  of  the  bed  of  a 
lake.  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418  (85  N.  W.  Rep. 
402;  83  Am.  St.  Rep.  905).  Merely  showing  a  contract  of 
purchase  providing  for  the  conveyance  of  land  upon  payment 
of  purchase  price  by  vendee  is  not  sufficient  title  to  sustain  an 
action  of  ejectment  by  him,  there  being  no  proof  of  the  pay- 
ment of  the  purchase  price  or  of  his  entry  upon  the  land.  Grinda 
V.  MeGee,  11 1  Wis.  531  (87  N.  W.  Rep.  468).  A  deed  exe- 
cuted when  the  lands  described  therein  are  in  the  adverse  pos- 
session of  another  party,  while  good  as  between  the  parties 
thereto,  is  void  for  champerty  as  to  the  adverse  holders,  and 
will  not  support  ejectment  by  the  grantee  against  such  parties 
in  possession.  Prestwood  v.  McGowin,  128  Ala.  267  (29  So. 
Rep.  386).  ' 

Sec.  194.  Defenses  admissible  under  general  issue — 
Equitable  defenses — Outstanding  title.  Evidence  showing 
either  a  legal  or  equitable  defense  is  admissible  under  the  gen- 
eral denial.  Adam  v.  Johnson,  63  Kan.  886  (65-  Pac.  Rep. 
662)  ;  Pinkham  v.  Pinkham,  61  Neb.  336  (85  N.  W.  Rep.  285)  ; 
Pinkham  v.  Pinkham,  60  Neb.  600  (83  N.  W.  Rep.  837). 
Under  a  plea  of  the  general  issue  in  an  action  of  ejectment,  the 
defendant  may  show  that  title  has  passed  from  the  lessor 
of  the  plaintiff  since  the  action  was  begun.  Etowah 
Min.  Co.  v.  Henderson,  127  Ala.  663  (29  So.  Rep. 
7).  In  Kentucky  a  defendant  may  avail  himself  of  the 
defense  tliat  the  plaintiff's  title  is  void  on  account  of 
being  in  violation  of  the  champerty  statute  without  pleading 
it.  Krauth  v.  Hahn,  Ky.  (65  S.  W.  Rep.  18 ;  23  Ky. 
Law  Rep.  1261).  Equitable  defenses  are  permitted  in  Colorado 
and  Kansas.  Cheney  v.  Crandell,  28  Colo.  383  (65  Pac.  Rep. 
56)  ;  Frazier  v.  Jeakins,  9  Kan.  App.  850  (62  Pac.  Rep.  354). 
In  Missouri  it  is  held  that  an  equitable  title  well  pleaded  to  an 
action  of  ejectment,  based  upon  the  legal  or  paper  title  is  a 
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good  defense.  Butlet  v.  Carpenter,  163  Mo.  597  (63  S.  W. 
Rep.  823).  In  Nebraska  a  defendant  by  his  pleading  may  show 
that  he  is  the  equitable  owner  of  the  property  and  entitled  to 
affirmative  relief.  Sutton  v.  Sutton,  60  Neb.  400  (83  N.  W. 
Rep.  200).  One  who  is  in  actual  possession  of  land  at  the 
time  of  the  commencement  of  a  suit  in  ejectment,  cannot  defeat 
a  recovery  by  showing  that  before  the  action  he  had  conveyed 
title  to  another.  Wilson  v.  Braden,  48  W.  Va.  196  (36  S.  E. 
Rep.  367).  In  order  to  defeat  an  •action  in  ejectment,  it  is 
only  necessary  for  the  defendant  to  show  an  outstanding  title 
in  some  person  other  than  the  plaintiff  which  is  superior  to  that 
under  which  he  claims.  Ashley  v.  Cook,  109  Ga.  653  (35  S. 
E.  Rep.  89).  In  Kansas  a  defendant  cannot  defeat  a  recovery 
by  plaintiff  by  showing  a  paramount  outstanding  title  in  a  third 
person.  Thomas  v.  Rauer,  62  Kan.  568  (64  Pac.  Rep.  80). 
An  outstanding  title  in  a  third  person,  in  order  to  defeat  the 
plaintiff's  recovery  in  ejectment,  must  be  a  present,  subsisting 
legal  title ;  it  must  be  one  which  the  party  owning  it  could  now 
assert,  and  not  one  barred  by  the  statute  of  limitations,  aban- 
doned, or  otherwise  lost.  Wilson  y.  Braden,  48  W.  Va.  196 
(36  S.  E.  Rep.  367).  A  deed  passing  title  to  the  grantee 
therein  named,  for  the  purpose  of  securing  a  debt,  can,  after 
the  maturity  of  the  debt,  be  set  up  as  outstanding  title  to  defeat 
an  action  of  ejectment  brought  by  one  claiming  under  the 
grantor,  if  the  possession  of  the  defendant  is  connected  with 
such  title.    Ashley  v.  Cook,  109  Ga.  653  (35  S.  E.  Rep.  89). 

Sec.  Z95.  Defenses  in  ejectment — Miscellaneous 
notes.  In  Georgia,  when  both  parties  to  an  action  for 
possession  claim  the  land  under  purely  legal  title,  lapse  of  time 
before  bringfing  the  suit  is  no  defense.  Ellis  v.  Smith,  112  Ga. 
480  (37  S.  E.  Rep.  739).  Since  one  who  is  in  possession  of 
land  under  bond  for  title  is  in  legal  and  rightful  possession 
until  he  is  not  only  in  default  of  payment,  but  also  until  his 
vendor  or  vendor's  grantee,  tenders  him  a  proper  conveyance 
and  demands  payment  of  unpaid  purchase  money,  such  posses- 
sion may  be  plea'ded  by  the  purchaser  to  an  action  of  ejectment 
by  the  vendor's  grantee.  Bolton  v.  Roebuck,  yj  Miss.  710  {2y 
So.  Rep.  630).  A  vendee  who  has  been  in  possession  under  a 
title  bond  for  more  than  twelve  years,  after  default  in  the  pay- 
ment of  the  purchase  price  without  payment  or  tender  of  pay- 
ment, cannot  rely  on  such  bond  as  a  defense,  where,  by  its 
terms,  the  time  of  payment  of  the  purchase  price  was  made  of 
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the  essence  of  the  contract.  Peterson  v.  Davis,  63  Kan.  672 
(66  Pac.  Rep.  623).  Possession  and  use  of  lands  for  ten  years 
under  an  indefinite  verbal  agreement  of  exchange  of  adjoining 
lands,  the  minds  of  the  parties  never  having  met  as  to  just 
what  lands  were  io  be  exchanged,  is  no  defense  to  an  action  of 
ejectment  by  the  real  owner,  where  no  muniments  of  title  were 
ever  exchanged.  Casey  v.  Castle,  iifi  Wis.  32  (87  N.  W.  Rep. 
811).  When  the  defendant  in  an  action  of  ejectment  does  not 
claim  adverse  possessioil,  he  cannot  question  the  validity  of  a 
deed  to  the  plaintiff  by  an  executor  of  a  former  owner  on  the 
ground  that  the  power  of  sale  had  expired,  as  the  representa- 
tives of  the  estate  are  the  only  ones  that  can  raise  that  objec- 
tion. Deering  v.  Reilly^  167  N.  Y.  184  (60  N.  E.  Rep.  447). 
It  is  no  defense  to  an  action  in  ejectment,  under  an  agreement 
that  if  the  purchase  price  is  not  paid  the  vendor  may  cancel  the 
contract  and  take  possession,  that  the  plaintiff's  agent  at  the 
time  of  making  the  contract,  made  a  parol  representation  and 
guaranty  that  an  electric  railroad  should  be  located  near  the 
land,  which  had  not  been  done.  Baker  v.  Flick,  200  Pa.  St. 
13  (49  Atl.  Rep.  349).  Where  a  defendant  claims  title,  under 
111.  Rev.  Stat.,  ch.  83  §  6,  by  virtue  of  seven  years  continuous 
possession  and  payment  of  taxes  under  color  of  title,  it  was  not 
necessary  for  him  to*  plead  the  statutes,  it  being  sufficient  to  set 
forth  the  facts  giving  him  title  under  its  provisions.  Keppel 
V.  Dreier,  187  111.  2^  (58  N.  E.  Rep.  386).  For  particular 
answer  held  to  state  a  good  defense,  see  Taylor  v.  Davis, 
Ky.        (65  S.  W.  Rep.  7 ;  23  Ky.  Law  Rep.  1266) . 

Sec.  196.  Recovery  of  damages  by  plaintiff.  A  de- 
fendant's claim  for  improvements  will  not  be  considered  in  re- 
duction of  the  plaintiff's  damages  unless  such  claim  is  set  up 
by  him.  Yorks  v.  Mooberg,  84  Minn.  562  (87  N.  W.  Rep. 
1115).  The  proper  measure  of  damages  for  the  detention  of 
real  estate  is  the  reasonable  value  of  the  use  thereof,  and  in 
determining  this  the  peculiar  location  and  conditions  surround- 
ing the  property  may  be  shown.  Noyes  v.  French  Lumbering- 
Co.,  80  Minn.  397  (83  N.  W.  Rep.  385).  The  measure  of  dam- 
ages in  an  action  of  ejectment  is  the  actual  rental  value  of  the 
land,  and  not  what  the  defendant  actually  realized  from  the  use 
of  the  premises,  and  evidence  as  to  the  rental  value  of  ad- 
joining farms  is  not  admissible.  Credle  v.  Ayers,  126  N.  C. 
II  (35  S.  E.  Rep.  128;  48  L.  R.  A.  751). 
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Sec  197.  Evidence  and  instructions:  In  an  action  of 
ejectment,  where  the  issue  is  as  to  the  true  location  of  the 
quarter  section  line  dividing  the  land  of  the  plaintiff  ft"om  that 
of  the  defendant,  evidence  as  to  the  location  of  quarter  section 
fences  on  an  adjoining  section  is  incompetent,  unless  the  orig- 
inal monuments  of  the  line  in  question  have  disappeared. 
Schlei  v.  Struck,  .109  Wis.  598  (85  N.  W.  Rep.  430).  Where 
a  defendant  claims  title  by  adverse  possession,  the  sufficiency  of 
his  claim  is  a  question  for  the  jury,  and  it  is  error  for  the  court 
to  direct  judgment  in  his  favor.  Sell  v.  McAnaw,  158  Mo.  466 
(59  S.  W.  Rep.  1003).  Particular  evidence  held  insufficient 
to  warrant  the  direction  of  a  verdict  for  plaintiff.  Cochran  v. 
Warlick,  iii  Ga.  396  (36  S.  E.  Rep.  762).  Particular  evi- 
dence held  to  sustain  judgment  for  defendants.  Sell  v.  Bret- 
telle,  162  Mo.  373  (62  S.  W.  Rep.  988).  For  cases  determin- 
ing particular  questions  as  to  the  admissibility  of  evidence,  see 
Turner  v.  Gonzales,  Ind.  Ter.  (64  S.  W.  Rep.  565)  ; 
Whitaker  v.  Whitaker,  157  Mo.  342  (58  S.  W.  Rep.  5)  ;  Pear- 
son V.  Adams,  129  Ala,  157  (29  So.  Rep.  977)  ;  Allen  v.  Lind- 
sey,  113  Ga.  521  (38  S.  E.  Rep.  975)  ;  Vaughn  v.  Burton,  113 
Ga.  103  (38  S.  E.  Rep.  310).  For  cases  determining  the  ap- 
plicability of  particular  instructions,  see  Sutton  v.  Clark,  59 
S.  C.  440  (38  S.  E.  Rep.  150;  82  Am.  St.  Rep.  848) ;  Ray  v. 
Long,  128  N.  C.  90  (38  S.  E.  Rep.  291)  ;  Bricken  v.  Cross, 
163  Mo.  449  (64  S.  W.  Rep.  99)  ;  De  Steinguer  v.  Martin,  163 
Mo.  417  (63  S.  W.  Rep.  107)  ;  Whitaker  v.  Whitaker,  157  Mo. 
342  (58  S.  W.  Rep.  s)  ;  Pearson  v.  Adams,  129  Ala.  157  (29 
So.  Rep.  977)  ;  Edmondson  v,  Anniston  City  Land  Co.,  128 
Ala.  589  (29  So.  Rep.  596). 

Sec  198.  Verdict  and  judgment  in  ejectment — Suf- 
ficiency and  effect  of.  A  verdict  in  which  the  jury  "finds 
for  the  plaintiffs"  and  fixes  the  amount  of  their  damage  does 
not  authorize  a  judgment  for  the  recovery  of  the  land.  Bogard 
V.  Turner,  Ky.  (63  S.  W.  Rep.  607 ;  23  Ky.  Law  Rep. 
630).  A  verdict  awarding  plaintiff  "the  fifty-three  acres  of 
land  that  is  prayed  for  in  the  petition,"  where  there  is  nothing 
in  the  pleadings  or  evidence  to  show  that  the  plaintiff  was  en- 
titled to  more  than  an  undivided  fractional  interest  in  the  land 
in  litigation,  cannot  be  sustained.  Towery  v.  Waldrup,  113 
Ga.  137  (38  S.  E.  Rep.  302).  Kurd's  111.  Rev.  Stat.  1899,  ch. 
45»  §  30  construed  and  applied — specification  in  verdict  of 
plaintiff's  estate.    Ware  v.  Schintz,  190  111.  189  (60  N.  E.  Rep. 
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67).  In  ejectment,  when  a  part  of  the  land  claimed  in  the 
declaration  is  found  for  the  plaintiflF  and  a  part  for  the  defen- 
dant, the* judgment  should  specify  and  describe  the  parts  found 
for  each  by  some  method  of  description  reasonably  definite. 
Wilson  V.  Braden,  48  W.  Va.  196- (36  S.  E.  Rep.  367).  A 
judgment  in  ejectment,  including  other  land  than  that  described 
in  the  complaint,  is  erroneous,  since  that  part  of  it  is  outside  the 
issues.  Balfour-Guthrie  Ins.  Co.  v.  Sawday,  133  Cal.  228  (65 
Pac.  Rep.  400).  In  Vermont,  the  object  of  the  action  of  eject- 
ment is  not  only  to  recover  the  possession  of  lands,  but  to  settle 
the  title  and  establish  the  right  of  property  and  the  judgment, 
as  between  the  parties,  their  heirs  and  assigns,  is  conclusive 
evidence  of  the  title.  Sartwell  v.  Sowles,  72  Vt.  270 ;  (48  Atl. 
Rep.  1 1 ;  82  Am.  St.  Rep.  943).  A  judgment  for  the  defendant 
in  an  action  of  ejectment,  based  on  the  fact  that  the  defendant 
was  not  in  possession,  is  not  conclusive  as  to  the  title  in  a  sub- 
sequent action  to  quiet  title  by  the  plaintiff  in  the  ejectment 
suit.  Loftis  V.  Marshall,  134  Cal.  394  (66  Pac.  Rep.  571 ;  86 
Am.  St.  Rep.  286). 

• 

Sec.  199.    Practice  in  ejectment — Miscellaneous  notes. 

In  Missouri  the  rule  is  held  to  be  well  settled  that  "actions  of 
ejectment,  though  between  the  same  parties,  having  the  same 
defenses,  concerning  the  same  title  and  possession,  and  in  all 
respects  similar  in  their  facts,  may  be  maintained  ad  infinitum, 
so  long  as  equitable  defenses  are  not  interposed  and  ruled  upon, 
thereby  converting  the  whole  proceeding  into  an  equitable  one, 
and  thus  making  the  adjudication  binding."  Speed  v.  St.  I:ouis 
M.  B.  Terminal  Ry.  Co.,  163  Mo.  iii  (63  S.  W.  Rep.  393). 
A  vendee  of  land  under  a  bond  for  a  deed,  with  right  of  pos- 
session, is  entitled  to  intervene  in  an  action  for  possession  by 
the  vendor  against  the  tenant  of  the  vendee,  who,  after  going 
into  possession  under  his  lease,  had  made  a  contract  to  pay  rent 
to  the  vendor.  Cheek  v.  Sykes,  126  N.  C.  210  (35  S.  E.  Rep. 
425).  Where,  pending  an  action  of  ejectment,  the  plaintiflF 
conveys  the  land  in  controversy,  it  is  legal  and  proper  for  him 
to  prosecute  the  suit  to  judgment,  although  his  vendee  and  the 
defendant  have  agreed  in  writing  that  the  vendee  be  permitted 
to  take  judgment,  and  this  agreement  has  been  entered  upon 
the  minutes  of  the  court.  Suwannee  Turpentine  Co.  v.  Baxter, 
109  Ga.  597  (35  S.  E.  Rep.  142).  Under  Ala.  Code,  §  38, 
where  there  are  several  plaintiffs,  upon  the  suggestion  made  of 
record  of  the  death  of  some  of  them,  the  action  may  proceed  in 


167  EPITOME   OF    CASES  §  199, 200 

the  name  of  the  surviving  plaintiffs.  Burrows  v.  Pickens,  129 
Ala,  648  (29  So.  Rep.  694).  If  a  defendant  answer  by  a  full 
disclaimer  which  is  not  falsified,  he  is  entitled  to  judgment  dis-* 
missing  the  action  with  costs,  but  such  judgment  is  conclusive 
against  him  in  favor  of  plaintiff's  title.  Webster  v.  Pierce,  108 
Wis.  407  (83  N.  W.  Rep.  938).  Where  plaintiffs  are  suing  for 
possession  of  property,  basing  their  right  on  a  will  and  a  decree 
of  court  in  conformity  therewith,  vesting  the  remainder  in 
them,  the  defendants  cannot  plead  a  counter-claim  for  dam- 
ages for  breach  of  warranty  in  a  deed  for  the  fee  from  the  life 
tenant,  since  such  facts  do  not  arise  out  of  the  subject  matter 
of  the  plaintiff's  complaint.  Griffin  v.  Thomas,  128  N.  C.  310 
(38  S.  E.  Rep.  903).  A  writ  of  possession  may  be  issued  with- 
out notice.  Dawson  v.  Chippewa  Circuit  Judge,  127  Mich. 
328  (86N.  W.  Rep.  801). 

Ala,  Code,  §  1552  construed  and  applied — right  of  defen- 
dant to  growing  crop  and  how  protected.  Burrows  v.  Pickens, 
129  Ala.  648  (29  So.  Rep.  694).  Mo.  Rev.  Stat.  1899,  §§  721, 
722  construed  and  applied — submission  of  single  issue  to  jury. 
Cockrell  v.  Mclntyre,  161  Mo.  59  (61  S.  W.  Rep.  648).  Mo. 
Rev.  Stat.  1889,  §  2241  construed  and  applied — granting  new 
trial — ^failure  of  court  to  state  on  what  grounds.  Taylor  v. 
Kansas  City,  P.  &  G.  R.  Co.,  163  Mo.  183  (63  S.  W.  Rep.  375). 
4  Smith's  Pa.  Laws,  476  construed  and  applied — service  and 
return  of  writ  of  ejectment.  Marshall  v.  Forest  Oil  Co.,  198 
Pa.  St.  83  (47  Atl.  Rep.  927).  Wis.  Rev.  Stat.  1898,  §§  2829, 
3084,  subd.  7,  3086  construed  and  applied— effect  of  failure  of 
court  to  determine  quality  or  extent  of  plaintiff's  title.  Grindo 
v.  McGee,  in  Wis.  531  (87  N.  W.  Rep.  468). 


EMINENT  DOMAIN 


EPITOME  OF  CASES. 

Sec.  200.    Constitutional  right  of  eminent  domain — 
Destruction  of  property  to  prevent  spread  of  disease.    The 

right  of  eminent  domain  is  in  the  state  and  is  superior  to 
the  right  of  any  landowner.  A  purchaser  of  land  takes  it 
subject  to  this  dominant  right  and  knows  that  it  may  be 
exercised  art:  any  time.    When  such  right  is  exercised,  all 


§  200,  201  EMINENT    DOMAIN  168 

the  land  owner  can  claim  is  cotmpensation  for  his  loss ;  and 
this  is  true  whether  the  right  is  exercised  by  the  state  or  by 
its  grantee  and  representative,  a  railroad  corporation. 
Hamilton  v.  Pittsburg  etc.  R.  Co.,  194  Pa.  St.  i  (45  Atl. 
Rep.  67).  A  statute  (R.  I.  Pub.  Laws,  Jan.  1900,  ch.  737) 
authorizing  a  railroad  company  to  take  land  for  "corpor- 
ate purposes"  will  not  be  held  unconstitutional  because  it 
does  not  in  express  terms  limit-such  taking  to  "public  pur- 
poses." In  re  Rhode  Island  Suburban  Ry.  Co.,  22  R.  I.  455 
(48  Atl.  Rep.  590).  Under  statutes  (N.  C.  Code,  §  707, 
subd.  22 ;  Priv.  Laws  1885,  ch.  120,  §  37)  conferring  power 
to  make  regulations  to  prevent  the  spread  of  contagious 
and  infeotuous  diseases,  and  to  destroy  such  furniture  or 
other  articles  which  shall  be  believed  to  be  tainted  or  in- 
fected with  such  diseases,  neither  a  town  nor  a  county  has 
authority  to  burn  a  residence  house  to  prevent  the  spread 
of  such  diseases.  Prichard  v.  Commissioners  of  Morgan- 
ton,  126  N.  C.  908  (36  S.  E.  Rep.  353 ;  78  Am,  St.  Rep.  679). 

Sec.  201.  As  to  what  constitutes  a  public  use.  The 
height  of  buildings  may  be  restricted  for  artistic  reasons, 
provision  being  made  for  the  assessment  of  damages  to  the 
owners  of  land  whose  property  rights  are  injured  by  the 
enforcement  of  such  a  statute.  Mass.  Stat.  1899,  ch.  457 
construed  and  applied.  Parker  v.  Commonwealth,  178 
]\Iass.  199  (59  N.  E.  Rep.  634).  See  Ballard's  Law  of  Real 
Property,  Vol.  VIII,  §  221.  The  use  of  land  for  railroad 
tracks  is  a  public  use,  and  an  appropriation  of  land  for  such 
purpose  may  be  made  by  a  railroad  company  regularly  or- 
ganized as  such  under  laws  making  it  a  common  carrier, 
although  the  principal  object  of  the  proposed  road  is  to 
reach  and  convey  the  products  of  mines  belonging  to  a 
company  having  the  same  officers,  directors  and  stockhold- 
ers as  the  railroad  company,  and  from  which  the  latter  has 
procured  a  loan  of  the  greater  part  of  the  funds  necessary 
for  the  construction  of  its  road ;  nor  can  the  appropriation 
be  defeated  by  the  fact  that  the  mining  company  is  author- 
ized by  statute  to  condemn  land  and  build  a  tramway  to 
transport  its  produce  to  market.  Kansas  &  T.  Coal  Ry.  Co. 
v.  Northwestern  Coal  &  Min.  Co.,  161  Mo.  288  (61  S.  W. 
Rep.  684;  51  L.  R.  A.  936;  84  Am.  St.  Rep.  717).  The 
statutes  of  Georgia  do  not  authorize  or  provide  any  pro- 
cedure for  the  condemnation  of  property  for  the  construe- 
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tion  of  a  railroad  to  be  used  solely  for  the  purpose  of  facil- 
itating the  operations  of  a  sawmill  business.  Garbutt  Lum- 
ber Co.  V.  Georgia  &  A.  Ry.  iii  Ga.  714  (36  S.  E.Rep. 
942).  A  charter  authorizing  an  electric  railway  company 
to  condemn  land  for  its  "corporate  purposes"  authorizes  it 
to  take  land  only  for  a  public  purpose,  and  under  such 
ch'arter  it  cannot  take  land  for  a  power  house  and  coal 
pockets  in  a  city  five  miles  from  its  lines  in  which  it  has 
no  authority  to  run  its  cars.  In  re  Rhode  Island  Subur- 
ban Ry.  Co.,  22  R.  I.  457  (48  Atl.  Rep.  591 ;  52  L.  R.  A. 
879).  N.  Y.  Laws  1880,  ch.  533,  §  3,  as  amended  by  Laws 
1897,  chs.  483,  592,-^appropriaftion  by  individual  of  right  to 
use  river  for  floating  logs — =held  unconstitutional.  Brew- 
ster V.  J.  &  J.  Rogers  Co.,  169  N.  Y.  73  (62  N.  E.  Rep  164). 

Sec.  202.    Appropriation  of  land  for  railroad  branches 
and  spur  tracks.    A  statute   (Wis.   Rev.  Stat.,   §   1831a) 
authorizing  the  condemnation  of  land  by  a  railroad  com- 
pany for  the  construction  of  "branches  and  spur  tracks 
from   its   road    or    any    branch    thereof   to    and    upon    the 
grounds  of  any  mill,  elevator,  storehouse,  warehouse,  dock, 
wharf,   pier,   manufacturing   establishment,   lumber   yard, 
coal  dock  or  other  industry  or  enterprise,"  is  constitutional [ 
though  authorizing 'the  construction  of  such  a  track  for  but 
a  single  industry.    Chicago  &  N.  W.  Ry.  Co.  v.  Morehouse, 
112  Wis.  I  (87  N.  W.  Rep.  849;  56  L.  R.  A.  240;  88  Am. 
St.  Rep.  9^8).    The  court  say:  "It  seems  that  the  weight  of 
judicial  authority,  and  the'  better  reasoning,  are  in  favor  of 
the  legislation  in  question.     A  brief  reference  to  «ome  of 
the  leading  authorities  will  amply  show  that  the  fact  that 
the  spur  track  may  run  to  a  single  industry  does  not  mili- 
tate against  the  devotion  of  the  property  thereto  being  a 
public  use  thereof,  so  long  as  the  purpose  of  maintaining 
the  track  is  to  serve  all  persons  who  may  desire  it,  and  all 
can  demand,  as  a  right,  to  be  served,  without  discrimina- 
tion.   In  De  Casmp  v.  Railroad  Co.,  47  N.  J.  L.  43,  a  leading 
case,  the  court  said:  'This  enterprise  does  not  lose  the 
character  of  a  public  use  because  of  the  fact  that  the  pro- 
jected railroad  is  not  a  thorouglifare  and  that  its  use  may 
be  limited  by  circum'stances  to  a  comparatively  small  part 
of  the  public.    Every  one  of  the  public  having  occasion  to 
send  materials,  implements,  or  machinery  for  mining  pur- 
poses into  or  to  obtain  ores  from  the  several  mining  tracks 
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adjacent  to  the  location  of  this  road,  may  use  this  railroad 
for  that  purpose,  and  of  right  may  require  the  company  to 
serve  him  in  that  respect ;  and  that  is  the  test  which  deter- 
mines whether  the  use  is  public'  However,  the  court  said 
that  where  the  franchise  is  in  its  nature  public,  like  the 
transportation  of  freight,  and  the  industry  permitted  is  one 
that  concerns  the  public,  and  all  who  desire  to  be  served  by 
the  enterprise  can  demand  service  on  equal  terms,  the  num- 
ber who  can  take  advantage  of  the  convenience  is  not  ma- 
terial. In  Railroad  Co.  v.  Moss,  23  Cal.  323,  it  was  held 
that  what  constitutes  a  public  use  is  a  matter  resting  in 
the  sound  discretion  of  the  legislature,  and  that  its  will 
must  prevail  unless  it  is  guilty  of  a  manifest  abuse  of 
power;  that  the  imposition  on  a  railroad  company  by  law 
of  the  duty  to  act  as  a  common  carrier,  where  the  primary 
purpose  of  the  company  in  building  its  road  is  to  develop 
an  industry  in  which  the  public  is  interested,  renders  the 
use  of  the  property  of  the  railroad  public  and  justifies  the 
legislature  in  granting  it  the  right  to  resort  to  sovereign 
authority  so  far  as  necessary  to  acquire  from  private  parties 
the  property  necessary  to  its  enterprise.  Railroad  Co.  v. 
porter,  43  Minn.  527  (46  N.  W.  Rep.  75),  involved  every 
question  discussed  in  this  case.  The  petitioner  sought  to 
acquire  private  property  for  the  purpose  of  establishing 
and  operating  a  spur  track  to  a  single  lum'ber  industry. 
The  evidence  showed  that  the  track  was  to  be  a  part  of  the 
petitioner's  railway  system,  was  to  be  used  to  transport 
freight  to  and  from  the  industry  at  the  terminus  thereof, 
and  that  the  principal  if  not  the  only  freight  expected  was 
that  to  be  furnished  by  the  proprietors  of  such  industry 
directly  or  indirectly ;  but  that  the  road  was  to  be  open  to 
all  persons  who  might  desire  such  service  over  it.  The 
right  of  the  petitioner  to  acquire  the  land  for  its  right  of 
way  was  sustained,  the  court  saying :  *The  character  of  the 
use,  in  the  case  of  a  railroad  or  railroad  track,  does  not  de- 
pend on  the  amount  of  business  or  the  number  of  persons 
who  may  have  occasion  to  use  it,  but  on  the  right  of  the 
public  to  the  benefit  of  it.  If  all  the  people  have  a  right  to 
the  use  of  it,  it  is  a  public  use  or  interest,  though  the  num- 
ber who  require  its  use  may  be  small.  There  is  nothing  to 
show  that  the  proprietors  of  the  particular  industry  are  to 
have  any  control  over  or  management  of  the  track  in  ques- 
tion, or  to  have  any  right  in  it  other  than  that  of  any  person 


171  EPITOME    OF    C\SES  §  202 

or  corporation  having  business  establishments  along  or 
near  it,  to  wit,  the  right  to  ship  and  receive  freight  upon  it 
carried  or  to  be  carried  over  plaintiff's  lines.'  The  cases 
which  hold  to  that  doctrine  are  too  numerous  to  warrant 
making  any  attempt  to  cite  all  of  them.  The  following  are 
but  a  small  part  thereof.  Deitrich  v.  *Murdock,  42  Mo. 
279 ;  Brown  v.  Corey,  43  Pa.  495 ;  Boyd  v.  Negley,  40  Pa. 
377 ;  Waddeirs  Appeal,  84  Pa.  90 ;  North  Central  Coal  Co. 
v.  George's  Creek  Coal  &  Iron  Co.,  37  Md.  537 ;  Phillips  v. 
Watson,  63  la.  28  (18  N.  W.  Rep.  659) )  Lower  v.  Railroad 
Co.,  59  la.  563  (13  N.  W.  Rep.  718)  ;  National  Docks  Ry. 
Co.  v.  Central  R.  Co.  of  New  Jersey,  32  N.  J.  Eq.  755 ;  Ex 
parte  Bacot,  36  S.  C.  125  (15  S.  E.  Rep.  204;  16  L.  R.  A. 
586) ;  Railway  Co.  v.  Petty,  57  Ark.  359  (21  S.  W..  Rep. 
884 ;  20  L.  R.  A.  434)  ;  Lumbering  Co.  v.  Johnson,  30  Or. 
205  (46  Pac.  Rep.  790;  34  L.  R.  A.  368;  60  Am.  St  Rep. 
835)  ;  Butte,  A.  &  P.  Ry.  Co.  v.  Montana  U.  Ry.  Co.,  16 
Mont.  504  (41  Pac.  Rep.  232;  31  L.  R.  A.  298;  50  Am.  St. 
Rep.  508).  See,  also,  Lewis,  Em.  Dom.  §  171 ;  Mills,  Em. 
Dom.  §  14;  Rand.  Em.  Dom.  §  54.  Those  authorities 
would  have  supported  a  different  conclusion  in  Pittsburg,- 
W,  &  K.  R.  Co.  v.  Benwood  Iron  Works,  31  W.  Va.  710  (8 
S.  W.  Rep.  452;  2  L.  R.  A.  680),  than  that  reached  by  the 
court.  That  case  really  seems  out  of  harmony  with  the 
current  of  authority,  unless  it  is  viewed  in  the  light  of  the 
conclusion  reached  by  the  court  that  the  attempt  to  take 
private  property,  though  ostensibly  for  public  use,  was 
really  for  the  exclusive  use  of  the  proprietors  of  a  particu- 
lar industry;  that  is  to  say,  that  it  was  not  the  purpose  of 
the  railway  company,  in  taking  the  property,  to  give  to  all 
persons  desiring  to  be  served  by  it  equal  privileges.  The 
court  may  be  said  to  have  determined  the  question  of  good 
faith  against  the  petitioner,  and  on  that  based  its  decision. 
Here,  as  before  indicated,  that  question  was  found  in  favor 
of  the  petitioner,  and  no  good  ground  is  discovered  for  dis- 
turbing that  conclusion.  9 

From  the  foregoing  it  will  be  seen  that  whether  a  par- 
ticular use  of  property  may  reasonably  be  declared  public 
has  been  solved  uniformly  according  to  circumstances. 
That  the  agency  seeking  to  take  the  property  by  legislative 
authority  is  essentially  a  quasi  public  agency,  as  a  railway 
corporation,  has  a  very  important  bearing  on  the  question, 
and  likewise  does  the  importance  of  the  particular  industry 
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to  be  promoted ;  and  the  two  together  have  generally  been 
deemed  controlling.  Where  the  mining  of  coal  is  an  im- 
portant industry,  it  is  held  that  the  legislature  may  legitim- 
ately say  that  the  taking  of  property  for  a  railroad,  indis- 
pensable, or  reasonably  necessary,  to  the  successful  opera- 
tion of  a  particular  coal  mine,  is  a  taking  of  property  for 
public  use.  Where  lumber  industries  are  important  factors 
in  the  employment  and  enrichment  of  the  people,  the  taking 
of  private  property  for  a  railroad  for  the  convenience,  in  the 
main,  of  the  proprietors  and  patrons  of  an  industry  of  that 
kind,  is  deemed  a  taking  of  private  property  for  public  use. 
Where  the  fertilization  of  arid  lands  is  deemed  material  to 
the  development  of  a  country,  it  is  held  to  be  within  legis- 
lative discretion  to  declare  the  taking  of  private  property 
for  irrigating  canals  a  taking  of  such  property  for  public 
use.  In  the  early  settlement  of  the  country  the  importance 
to  the  general  welfare  of  establishing  and  maintaining 
gristmills,  was  such  that  it  was  held  that  the  use  of  the 
land  covered  by  back  water  from  the  milldams  was  a  public 
use  thereof  within  the  meaning  of  the  constitution.  The  in- 
stances are  very  few  where  a  grant  of  power  to  a  recog- 
nized public  agency,  such  as  a  railroad  corporation,  to  exer- 
cise the  power  of  eminent  dcu:nain  to  acquire  private  prop- 
erty for  its  right  of  way,  either  for  its  main  track  or  for  its 
side  tracks  or  spur  tracks  to  be  operated  as  a  part  of  its  rail- 
way system,  the  right  to  declare  what  shall  be  deemed  a 
public  use  is  vested  primarily  in  the  legislature,  has  been 
condemned  by  fhe  courts.  We  cannot  discover  any  good 
reason  for  condemning  the  legislative  action  in  question  in 
this  case,  and  therefore  must  affirm  the  order  appealed 
from." 

Sec.  203.  Appropriation  of  land  for  irrigation  by  com- 
pany having  both  public  and  private  powers.  In  an  opin- 
ion containing  an  elaborate  construction  of  the  irrigation 
statutes  of  Kansas  (Gen.  Stat.  1899,  ch.  52a;  §§  I325-I327m 
3642),  it  is  held  that  lands  may  be  appropriated  for  irriga- 
tion purposes,  and'  the  fact  the  charter  power  of  an  irriga- 
tion company  seeking  to  make  such  an  appropriation  em- 
brace both  private  purposes  and  public  uses  does  not  de- 
prive such  corporation  of  the  right  to  exercise  the  power  of 
eminent  domain  in  the  promotion  of  such  public  use.  Lake 
Keon  Nav.,  Res.  &  Irr.  Co.  v.  Klein,  63  Kan.  484  (65  Pac. 
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Rep.  684).    The  court  say:  "There  is  no  question  but  what, 
if  a  private  use  is  combined  with  a  public  one  in  such  a  way 
that  the  two  could  not  be  separated,  that  the  right  of  emin- 
ent domain  may  not  be  invoked  to  aid  the  joint  enterprise. 
We  mean  by  this  that  the  two  purposes  must  together  exist 
as  main  or  principal  ones ;  but  where  the  private  purpose  is 
simply  an  incident,  and  the  public  use  the  principal,  then 
the  incident  will  not  defeat  or  destroy  the  principal.    That 
boats  may  be  sailed  upon  an  irrigation  reservoir,  or  that 
fish  may  live  therein,  does  not  destroy  or  interfere  with  its 
use  for  irrigation.    What  is  the  principal  and  what  the  inci- 
dent might  in  some  cases  become  a  question  of  fact,  to  be 
determined  by  the  proper  triors  of  questions  of  fact.  It  has 
even  been  held  that,  in  determining  whether  the  proposed 
use  was  public  or  private,  courts  are  not  confined  to  the 
description  of  the  objects  and  purposes  of  the  corporation 
as  set  forth  in  its  articles  of  incorporation,  but  may  resort 
to  evidence  aliunde  showing  the  actual  business  proposed 
to  be  conducted  by  it.    Lumbering  Co.  v.  Johnson,  30  Or. 
205  (46  Pac.  Rep.  790;  34  L.  R.  A.  368;  60  Am.  St.  Rep. 
818) ;  In  re  Niagara  Falls  &  W.  Ry.  Co.,  108  N.  Y.  375  (15 
N.  E.  Rep.  429).     We  see  no  greater  reason  for  denying 
to  a  private  corporation  the  power  of  eminent  domain  for 
the  promotion  of  a  public  use  because  by  its  charter  it  is 
also  authorized  to  engage  in  a  private  enterprise,  than  to 
deny  to  a  private  person  the  same  ppwer  because  he  is  in- 
herently endowed  with  the  same  authority.    The  question 
in  either  case  is,  what  is  the  nature  of  the  enterprise  being 
aided?    In  this  case  it  will  be  observed  that  the  application 
which  was  filed  with  the  district  judge  for  the  appointment 
of  commissioners  in  the  condemnation  proceedings  stated 
the  object  for  which  the  lands  were  desired  to  be  con- 
demned was  *to  construct,  operate  and  maintain  irrigation 
ditches,  lakes  and  reservoirs,'  and  it  was  for  this  purpose, 
and  this  only,  that  the  lands  were  condemned.    We  may 
not  assume  in  the  face  of  this  that  the  plaintiff  in  error  was 
intending  to  do  otherwise ;  that  this  proceeding  was  mere- 
ly a  subterfuge.    This  purpose  was  a  proper  public  use  for 
the  advancement  of  which  the  power  of  eminent  domain 
could  be  exercised,  and  its  exercise  was  not  ousted  simply 
because  plaintiff  in  error,  under  its  charter  might,  under  proper 
circumstances,  engage  in  other  enterprises  of  a  private 
nature.    Should  it,  after  these  proceedings  had  ripened,  and 
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it  had  proceeded  to  devote  the  condemned  property  to  a 
use  other  than  that  for  which  it  was  condemned, — ^primar- 
ily and  not  incidentally,— it  could,  beyond  question,  be 
ousted  of  a  possession  which  it  had  obtained  by  fraud,  and 
which  it  >vas  using  for  an  unauthorized  purpose." 

Sec.  204.  As  to  what  constitutes  a  taking — Injury  to 
property  by  the  erection  of  smallpox  hospital.  Construing 
and  applying  Ky.  Const.,  §  241,  providing  that  ''municipal 
and  other  corporations,  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use,  shall 
make  just  cofmpensation  for  property  taken,  injured  or  de- 
stroyed by  them,"  it  is  held  that  a  city  erecting  a  pest 
house  is  liable  to  owners  of  adjoining  property  injured 
thereby ;  and  the  hospital  being  permanent,  the  measure  of 
damages  is  the  impairment  of  the  market  value  of  the  prop- 
erty, no  personal  injury  being  shown.  City  of  Paducah,  v. 
Allen,  Ky.  (63  S.  W.  Rep.  981;  2j  Ky.  Law  Rep 
701).    See  Ballard's  Law  of  Real  Property,  Vol.  VIII,  §  214. 

Sec.  205.  Condemnation  of  land  already  appropriated 
to  a  public  use.  Property  already  taken  for  a  public  use 
cannot  be  taken  for  another  public  use  without  legislative 
authority  expressly  given  or  necessarily  implied ;  and  such 
implic^ition  arises  only  from  the  language  of  the  act,  or 
from  a  state  of  facts  showing  such  taking  to  be  necessary 
in  order  to  beneficially  enjoy  and  efficiently  exercise  the 
rights  and  privileges  granted.  Rutland-Canadian  R.  Co.  v. 
Central  Vermont  Ry.  Co.,  y2  Vt.  128  (47  Atl.  Rep.  399). 
The  rule  that  when  lands  have  been  once  taken  by  the 
power  of  eminent  domain  or  otherwise,  and  appropriated 
tc»  a  public  use  such  land  cannot  again  be  subjected  to  an- 
other public  use  unless  such  secondary  appropriation  be 
authorized  by  the  legislature,  only  applies  wheti  such  sec- 
ond public  use,  by  reason  of  its  nature  or  character,  neces- 
sarily supersedes  or  destroys  the  former  use.  Baltimore  & 
O.  S.  W.  Ry.  Co.  V.  Board  of  Com'rs.,  156  Ind.  260  (58  N. 
E.  Rep.  837).  A  right  of  way  acquired  by  a  street  railway 
company  for  the  purpose  of  connecting  its  track  with  those 
of  another  company  cannot  be  appropriated  under  the 
right  of  eminent  domain  by  the  latter  company  to.  connect 
its  track  with  a  rival  company.  Suburban  R.  Co.  v.  Metro- 
politan West  Side  El.  R.  Co.,  193  111.  217  (61  N.  "E.  Rep. 
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1090).  Lands  of  a  private  coal  and  mining  corporation 
may  be  appropriated  for  a  railroad  right  of  way,  and  such 
aa  appropriation  cannot  be  defeated  by  showing  that  some 
other  location  of  the  road  would  be  just  as  good  or  better, 
or  by  an  allegation  that  the  mining  company  "intends"  to 
make  such  use  of  its  lands  that  the  use  for  a  railroad  will 
materially  interfere  with  its  business.  Mo.  Rev.  Stat.  1889, 
§  2741  (Rev.  Stat.  1899,  §  1272) ;  Const.,  art.  12,  §  4,  con- 
strued and  applied.  Kansas  &  T.  Coal  Ry,  Co.  v.  North- 
western Coal  &  Min.  Co.,  161  Mo.  288  (61  S.  W.  Rep.  684 ; 
51  L.  R.  A.  936;  84  Am.  St.  Rep.  717).  Land  may  be  con- 
demned by  a  city  for  a  public  wharf  although  already  in 
use  by  one  of  its  owners,  a  common  carrier,  as  a  landing 
place,  it  not  being  required  to  maintain  the  same ;  and  such 
condemnation  cannot  be  defeated  by  the  fact  that  the  city 
intends  to  grant  a  railroad  right  of  way  over  the  property 
after  it  has  acquired  title.  Diamond  Jo  Line  Steamers  v. 
City  of  Davenport,  1 14  la.  432  (87  N.  WJ.  Rep.  399 ;  54  L. 
R.  A.  859).  The  jurisdiction  given  county  boards  by 
Bums*  Ind.  Rev.  Stat.,  §§  5655-5661,  to  establish  public 
drains,  includes  the  power  to  locate  such  ditches  as  are 
necessary  on  the  right*  of  way  of  a  railroad  company.  Bal- 
timore &  O.  S.  W.  Riy,  Co.  v.  Board  of  Com'rs.,  156  Ind. 
260  (59  N.  E.  Rep.  856) ;  Baltimore  &  O.  S.  W.  Ry.  Co.  v. 
Board  of  Com'rs.,  156  Ind.  260  (58  N.  E.  Rep.  837).  For 
application  and  construction  of  the  statute  of  Georgia  on 
this  subject,  see  Savannah,  F.  &  W.  Ry.  Co.  v.  Postal  Tel. 
Cable  Co.,  112  Ga.  941  (38  S.  E.  Rep.  353).  A  part  of  a 
railroad  right  of  way  may  be  condemned  for  the  construc- 
tion of  a  telegraph  line  longitudinally  along  the  same, 
where  the  use  of  the  land  for  railroad  purposes  would  not 
be  materially  interfered  with.  Postal  Tel.  Cable  Co.  v. 
Oregon  S.  L.  R.  Co.,  23  Utah  474  (65  Pac.  Rep.  735). 

Sec.  206.  Additional  servitude.  An  electric  railway 
does  not  constitute  an  additional  burden  on  a  public  street 
Southern  Ry.  Co.  v.  Atlanta  Ry.  &  Power  Co.,  11 1  Ga.  679  (36 
S.  E.  Rep.  873 ;  51  L.  R.  A.  125) .  In  New  Jersey  it  is  held  that 
an  electric  railway  upon  a  country  highway  is  not  an  additional 
servitude  upon  the  land  of  an  abutting  owner  who  owns  to  the 
middle  of  the  road.  Ehret  v.  Camden  &  T.  R.  Co.,  61  N.  J, 
Eq.  171  (47  Atl.  Rep.  562).  A  street  railroad  constructed  on 
the  grade  of  a  street  does  not  constitute  an  additional  burden 
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on  the  fee  by  re^on  of  the  fact  that  it  is  operated  by  electric 
power  communicated  by  means  of  a  trolley  wire  supported  over 
the  track  by  cross  wires  to  poles  set  in  the  street  near  the  outer 
edge  of  the  sidewalk  lines.  La  Crosse  City  Ry.  Co.  v.  Higbee, 
107  Wis.  389  (83  N.  W.  Rep.  701 ;  51  L.  R.  A.  923)  ;  Linden 
Land  Co.  v.  Milwaukee  Elec.  Ry.  &  Lighting  Co,,  107  Wis.  493 
(83  N.  W.  Rep.  851)4  See  first  case  dted  for  elaborate  colla- 
tion of  authorities.  Construing  and  applying  N.  J.  Pub.  Laws 
1896,  p.  322 ;  1899,  p.  399,  it  is  held  that  the  placing  of  electric 
light  poles  to  furnish  light  for  private  consumption  on  a  public 
sidewalk  the  fee  of  which  is  owned  by  the  abutting  owner,  con- 
stitutes a  taking  of  his  land  for  which  he  is  entitled  to  compen- 
sation, although  done  under  a  license  from  the  municipality. 
Andreas  v.  Gas  &  Electric  Co.,  61  N.  J.  Eq.  69  (47  Atl.  Rep. 
555 )•  The  construction  beneath  a  sidewalk  in  front  of  city 
property  of  a  conduit  for  telephone  wires  is  not  an  additional 
burden  upon  the  fee  which  entitles  the  abutting  owner  to  com- 
pensation, although  it  is  laid  so  close  to  the  line  of  the  abutting 
property  as  to  interfere  with  intended  areas  under  the  walk. 
Cobum  V.  New  Telephone  Co.,  156  Ind.  90  (59  N.  E.  Rep. 
324;  52  L.  R.  A.  671). 

Sec.  207.  Additional  servitude— Water  tanks  and 
wells  in  street  or  highway.  A  city  has  no  right  to  erect 
and  maintain  a  water  tank  or  other  permanent  structure  in  a 
street,  and  it  may  be  enjoined  at  the  suit  of  the  owner  of.  an 
abutting  lot,  whose  means  of  ingress  and  egress  are  interfered 
with.  Davis  v.  City  of  Appleton,  109  Wis.  580  (85  N.  W. 
Rep.  515).  The  digging  of  wells  in  a  public  road  for  the  pur- 
pose of  furnishing  water  to  persons  and  animals  passing  over 
the  highway  constitutes  an  additional  servitude  entitling  the 
owner  of  the  fee  to  compensation.  Clutter  v.  Davis,  Tex. 
Civ.  App.  (62  S.  W.  Rep.  1107).  The  court  say:  "When 
the  sovereign  imposes  a  public  right  of  way  upon  the  land  of 
an  individual,  the  title  of  the  former  owner  is  not  extinguished, 
but  is  so  qualified  that  it  can  only  be  enjoyed  subject  to  that 
easement.  The  former  proprietor  still  retains  Jiis  exclusive 
right  in  all  mines,  quarries,  springs  of  water,  timber,  and  earth 
for  every  purpose  not  incompatible  with  the  public  right  of  way. 
Jackson  v.  Hathaway,  15  Johns,  447  (8  Am.  Dec.  263).  Upon 
the  discontinuance  of  the  highway  the  soil  and  freehold  revert 
to  the  owner  of  the  land.  Mitchell  v.  Bass,  26  Tex.  380,  The 
highway  is  simply  an  easement  or  servitude  conferring  upon 
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the  public  only  the  right  of  passing  over  the  land  of  another  on 
which  it  is  laid  out.    As  an  incident  of  such  right,  use  may  be 
made  of  tlie  material  upon  such  highway  in  a  reasonable  man- 
ner for  the  purpose  of  making  and  repairing  the  highway.    The 
rights  acquired  by  the  public  are  the  right  of  passage  and  such 
other  uses  as  are  incidental  to  such  right.    Lewis,  Em.  Doni.  g 
589.    Is  tVie  digging  of  wells  in  a  suburban  highway  such  a 
right  as  is  incidental  to  its- maintenance  and  use  as  a  highway? 
It  has  been  held  that  the  laying  of  gas  pipes  near  a  suburban 
highway  is  an  additional  easement  for  which  the  owner  of  the 
fee  is  entitled  to  compensation.    Sterling's  Appeal,  1 1 1  Pa.  St. 
35  (2  Atl.  Rep.  105  ;  56  Am.  Rep.  246)  ;  Bloomfield  v.  Galkins, 
62  N.  Y.  386.    So  the  laying  of  water  pipes  in  a  country  high- 
way for  the  purpose  of  conducting  water  to  a  town  is  an  addi- 
tional burden,  for  which  the  owner  of  the  fee  is  entitled  to  addi- 
tional compensation.    Van  Brunt  v.  Town  of  Flatbush,  128  N. 
Y.  50  (27  N.  E.  Rep.  973).    It  is  held  that  the  public  has  no 
right,  as  against  the  owner  of  the  abutting  land,  to  divert  the 
water  from  a  spring  on  a  public  highway  to  a  public  watering 
trough  on  the  opposite  side  of  said  highway.     Suffield  v. 
Hathaway,  44  Conn.  521  (26  Am.  Rep,  483).    In  this  State  it 
has  been  held  that,  where  land  was  conveyed  to  a  city  for  street 
purposes  only,  the  city  was  not  authorized  to  sink  artesian  wells 
upon  the  land  so  conveyed  for  the  purpose  of  supplying  the  city 
with  water.    O'Neal  v.  City  of  Sherman,  ^^  Tex.  182  ( 14  S 
W.  Rep.  31 ;  19  Am.  St.  Rep.  743).    We  conclude  that  the  dig- 
ging  of  wells  for  the  purpose  of  furnishing  water  to  persons 
and  animals  passing  over  the  highway  is  not  a  right  incidental 
to  the  use  of  the  land  as  a  highway.    Such  use  creates  an  addi- 
tional easement,  for  which  the  owner  of  the  fee  is  entitled  to 
compensation.** 

Sec.  208.  Compensation  for.  property  taken  as  a  pre- 
requisite to  the  taking.  .Where  a  constitutional  provision 
•makes  the  payment  of  just  compensation  as  a  prerequisite  to 
the  taking,  a  bond  given  by  the  condemning  party  to  pay  all 
damages  cannot  be  substituted  in  lieu  of  the  payment  required. 
State  V.  Superior  Court,  26  Wash.  278  (66  Pac.  Rep.  385)  ; 
State  V.  Somerville,  104  La.  74  (28  So.  Rep.  977),  applying 
la.  Const.  1898,  §  156.  A  railroad  company  which  has  con- 
structed its  road  bed  over  the  land  of  another  and  maintained  it 
there  for  more  than  five  years  cannot  defeat  his  right  to  com- 
pensation for  his  injury,  under  Wis.  Rev.  Stat.,  §  1852,  by  com- 
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pletely  removing  the  roadbed  after  the  owner  has  sold  the  land 
at  a  price  reduced  on  account  of  the  existence  of  the  roadbed 
thereon.  Babcock  v.  Chicago  &  N.  W.  Ry.  Co.,  107  Wis.  280 
(83  N.  W.  Rep.  316;  81  Am.  St.  Rep.  845).  The  right  con- 
ferred on  a  telegraph  company  accepting  the  provisions  of  Act 
of  Cong.,  July  24,  1866,  to  construct  its  line  on  a  railroad  right 
of  way  on  account  of  its  being  a  post  road,  under  U.  S.  Rev. 
Stat.,  §  3964,  can  only  be  exercised  on  its  making  compensation 
as  required  by  the  state  statutes.  Postal  Tel.  Cable  Co.  v.  Ore- 
gon S.  L.  R.  Co.,  23  Utah  474  (65  Pac.  Rep.  735).  The  court 
say :  "Before  respondent  can  exercise  the  right  thus  granted  by 
congress,  it  must  have  fixed  and  paid  to  the  appellant  just  com- 
pensation for  the  easement.  This  is  ascertained  by  resorting 
to  the  state  law  relative  to  eminent  domain.  The  state  law 
becomes  auxiliary  to  the  act  of  congress,  and  provides  the 
method  of  condemnation  and  compensation.  In  other  words,  a 
right  is  given  by  this  act  of  congress,  and  the  remedy  is  fur- 
nished by  the  laws  of  the  state.  Postal  Tel.  Cable  Co.  v. 
Southern  Pac.  R.  Co.,  (C.  C.)  89  Fed.  Rep.  190;  Gil- 
mer V.  Lime  Point,  18  Cal.  229 ;  Postal  Tel.  Cable  Co.  v.  Mor- 
gan's Louisiana  &  T.  R.  &  S.  S.  Co.,  49  La.  Ann.  58  (21  So. 
Rep.  183)  ;  Smith  v.  Drew,  5  Mass.  513;  Rogers  v.  Bradshaw, 
20  Johns.  735-744;  Kohl  v.  United  States,  91  U.  S.  373  (23  L. 
Ed.  449) ;  Suth.  St.  Const.  §  399." 

Sec.  209.  Proceedings  to  condemn  land — Constitu* 
tionality  of  statute  failing  to  prescribe  procedure.  A  stat- 
ute (Ky.  Stat.,  §  2852)  which  confers  upon  cities  of  a  certain 
class  the  right  to  condemn  property  for  park  purposes  and 
recognizes  that  the  initial  step  in  court  is  by  petition,  is  valid ; 
and  a  court  of  general  jurisdiction  may  prescribe  or  regulate 
the  additional  procedure  to  be  pursued.  Board  of  Park  Com'rs. 
V.  Du  Pont,  Ky.  (62  S.  W.  Rep.  891 ;  23  Ky.  Law  Rep. 
106).  Upon  the  last  point  the  court  say:  "It  is  perfectly  clear 
from  the  act  that  the  legislature  did  not  intend  to  confer  the 
right  to  condemn  property,  and  the  right  to  begin  a  proceeding 
for  that  purpose,  and  then  leave  the  court  without  power  to 
proceed  further.  The  method  of  procedure  is  absolutely  within 
the  control  of  the  legislature.  It  can  enact  laws  for  that  pur- 
pose, and  alter  them  at  any  time  before  proceedings  are  insti- 
tuted for  the  purpose  of  condemning  land.  All  the  law  writers 
upon  the  subject  whose  works  we  have  been  able  to  examine, 
and  all  the  opinions  of  the  supreme  courts  of  the  country  we 
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have  examined,  hold  that  the  control  of  the  legislature  over 
the  mode  of  condemnation  is  unfettered,  save  when  the  quali- 
fications are  prescribed  by  the  constitution.  Rand.  Em.  Dom.  § 

315.  It  follows  from  this  that,  if  the  legislature  desired  to  con- 
fer upon  a  court  the  jurisdiction  to  condemn  private  property 
for  public  use,  it  could  do  so  by  leaving  to  the  court  to  conduct 
the  proceedings  as  in  the  case  of  trials  of  actions  at  common 
law.  Legislatures  usually  provide  a  summary  method  of  con- 
demning property,  as  that  is  better  for  the  owner  of  the  prop- 
erty sought  to  be  condemned,  and  is  in  the  interest  of  the  rights 
of  the  public,  which  demand  it  for  public  purposes.  The  mere 
fact  that  the  legislature  usually  prescribes  the  course  of  pro- 
cedure by  giving  the  various  steps  to  be  taken  in  a  proceeding 
does  not  argue  against  the  power  of  the  legislature  to  prescribe 
the  course  of  procedure  in  a  more  general  way,  or  its  right  to 
leave  to  a  court  of  general  jurisdiction  the  power  to  prescribe 
the  method  of  procedure.  'There  is  no  objection,  of  course,  to 
referring  the  rights  of  the  parties  to  the  arbitrament  of  a  regu- 
lar court,  and  this  is  sometimes  done.'     Rand.  Em.  Dom.  § 

316.  The  same  author  says,  in  §  343 :  Where  the  tribunal  is  a 
special  one,  and  the  statute  does  not  prescribe  the  method  by 
which  the  cause  shall  be  conducted,  it  is  safe  to  say  that  the 
method  should  conform,  as  nearly  as  possible,  to  that  by  which 
a  cause  is  tried  before  a  court  of  law.  Where  the  tribunal  is  a 
common-law  jury,  supervised  by  a  court,  the  mode  of  procedure 
usually  conforms  to  that  of  an  ordinary  trial.  In  instructing  a 
jury  in  condemnation  proceedings  the  judge  is  governed  by 
the  usual  rules  as  to  impartiality  of  statement  and  correctness 
of  legal  principles.'  Lewis,  in  his  work  on  Emminent  Domain 
§  388)  says :  *As  already  observed,  the  questions  which  may 
be  litigated  upon  the  application  will  depend  upon  the  statute. 
Where  the  statute  permits  an  application  to  the  court  in  a  par- 
ticular manner,  and  upon  certain  condition,  the  court  neces- 
sarily has  the  power  to  determine  whether  the  conditions  exist, 
or  have  been  complied  with,  and  whether  the  application  has 
been  made  in  proper  form.  If  the  manner  of  determining  these 
questions  is  pointed  out  in  the  statute,  that  method  will  control ; 
otherwise,  the  court  may  adopt  any  of  the  usual  modes  of  de- 
termining such  questions.  The  adjudications  upon  such  ques- 
tions will  be  as  binding  as  adjudications  in  any  other  cases,  and 
the  same  questions  cannot  be  again  litigated  between  the  same 
parties.'  The  same  author,  in  §  243a,  says:  'Where  the  pro- 
ceedings are  before  a  court,  it  has  power  to  determine  all  in- 
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cidental  questions,  and  to  make  all  necessary  and  proper  orders 
as  to  proceedings/  etc.  The  right  of  eminent  domain  exists 
in  the  federal  government,  and  may  be  exercised  by  it  within 
the  states  so  far  as  is  necessary  to  the  enjoyment  of  the  powers 
conferred  upon  it  by  the  constitution.  Cooley,  Const.  Lim.  526 ; 
Kohl  V.  United  States,  91  U.  S.  367  (23  L.  Ed.  449)  ;  United 
States  V.  Jones,  109  U.  S.  513  (3  Sup.  Ct.  Rep.  346;  27  L.  Ed. 
1015).  Congress  having  the  power  to  create  a  tribunal  for  con- 
demnation purposes,  may  authorize  the  tribunals  of  the  states 
or  common-law  proceedings  in  the  courts  of  the  United  States. 
*In  the  absence  of  direction  by  congress,  as  to  the  tribunal  or 
mode  of  procedure,  an  action  at  common  law  will  lie  in  the 
name  of  the  United  States  in  the  district  in  which  the  land  to  be 
condemned  lies.'  Lewis,  Em.  Dom.  §  315a.  See  cas^  cited  in 
,  the  notes  to  the  section.  We  are  of  the  opinion  that  the  legisla- 
ture intended,  upon  the  filing  of  the  petition  for  the  condemna- 
tion of  private  property  for  park  purposes,  the  procedure  should 
be  according  to  the  course  of  the  common  law ;  that  the  circuit 
court  of  Jefferson  county,  being  a  court  of  original  and  general 
jurisdiction,  has  jurisdiction  of  the  proceeding.  The  court  can 
permit  the  jury  to  hear  such  evidence  as  may  be  offered  as  to 
the  necessity  of  condemning  property,  and  as  to  its  value,  and 
have  the  jury  view  the  property  sought  to  be  condemned,  and 
instruct  it  as  to  the  method  of  ascertaining  and  fixing  the  value 
of  the  property  taken,  and  as  to  damages  for  taking  the  same,  if 
any  results.  It  would  be  within  the  power  of  the  court  to  fix 
the  day  upon  which  the  money  should  be  paid  to  the  owner  of 
the  property  taken,  and  to  adjudge  that,  upon  the  board's 
failure  to  pay  it  at  that  time,  the  proceedings  were  to  be  void, 
or  to  be  regarded  as  being  abandoned.  It  seems  to  us  that  the 
court  would  have  complete  jurisdiction  to  protect  the  rights  of 
all  parties  concerned.  While  this  proceeding  is  not  so  summary 
as  is  usually  provided  by  the  legislature,  we  can  see  no  reason 
why  the  owners  of  the  property  are  not  as  securely  protected  in 
their  rights  in  this  method  or  proceeding  as  the  way  usually 
prescribed  by  the  legislature." 

Sec.  2X0.  Proceedings  to  condemn  land — Necessity  of 
notice.  A  proceeding  to  condemn  land  had  without  notice 
to  the  party  whose  land  is  taken  or  injuriously  affected  is  void. 
Aldredge  v.  School  Dist.  No.  16,  10  Okla.  694  (65  Pac.  Rep. 
96).  The  court  say :  "It  has  been  held,  with  almost  entire  uni- 
formity, that  the  landowner  is  entitled  to  notice,  in  order  that 
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he  may  be  present  at  the  proceedings,  and  protect  his  rights, 
and  that  such  notice  is  essential  to  the  regularity  of  the  pro- 
ceedings in  which  his  property  is  taken  for  the  public  use. 
Bickey  v.  Tennison,  27  Mo.  373 ;  Patten  v.  Weightman,  5 1  Mo. 
432 ;  Moses  v.  Dock  Co.,  84  Mo.  242 ;  Atlantic  &  St.  L.  R,  Co. 
V.  Cumberland  Co.  Com  Vs.  51  Me.  36;  Ryder  v.  Horsting,  130 
Ind.  104  (29  N.  E.  Rep.  567;  16  L.  R.  A.  186).  In  re  Central 
Turnpike  Corp.,  7  Pick.  13 ;  Curran  v.  Shattuck,  24  Cal.  427 ; 
In  re  New  York  &  B.  R.  Co.,  62  Barb.  85.  It  was  said  in  City 
of  Boonville  v.  Ormrod's  AdmV.  26  Mo.  193,  that  the  constitu- 
tion may  not  require  notice  to  be  given  of  the  taking  of  private 
property  for  public  use,  yet,  when  the  legislature  prescribes  a 
mode  by  which  private  property  may  be  taken  for  such  a  pur- 
pose, we  will,  out  of  respect  to  it,  suppose  that  it  did  not  con- 
template a  violation  of  that  great  rule  recognized  and  enforced 
in  all  civil  governments,  that  no  one  shall  be  injuriously  affected 
in  his  rights  by  a  judgment  or  decree  resulting  from  a  proceed- 
ing of  which  he  had  no  notice,  and  against  which  he  could  make 
no  defense.*  It  was  said  in  Windsor  v.  McVeigh,  93  U.  S.  274 
(23  L.  Ed.  914),  Field,  J.,  that  'the  jurisdiction  acquired  by  the 
seizure  is,  not  to  pass  upon  the  question  of  forfeiture  absolutely, 
but  to  pass  upon  that  question  after  opportunity  has  been  of- 
fered to  its  owner  and  parties  interested  to  appear  and  be  heard 
upon  the  treaties.  *  *  *  Such  notification  is  usually  given 
by  monition,  public  proclamation  or  publication  in  some  other 
form.  The  manner  of  the  notification  is  immaterial,  but  the 
notification  itself  is  indispensable.'  It  was  said  in  Neeld's  Road 
Case,  I  Pa.  353,  that  'the  law  abhors  all  ex  parte  proceedings 
without  notice.  Notice  in  this  case  to  the  owners  of  property 
was  absolutely  necessary.  To  take  a  man's  property  and  assess 
his  damages  without  notice  of  it  is  repugnant  to  every  principle 
of  justice,  and  such  a  proceeding  is  utterly  void.'  It  is  said  in 
7  Enc.  PI.  &  Prac,  p.  485,  that  'the  better  opinion  is  that,  in 
every  proceeding  affecting  the  property  of  individuals,  the 
owners  of  the  property  affected  are  entitled  to  notice  of  the 
proceeding,  although  not  directed  by  the  statute  under  which 
the  proceeding  is  had.'  Railroad  Co.  v.  Warner,  61  111.  52; 
Howard  v.  Hutchinson,  10  Me.  335 ;  Com.  v.  Peters,  3  Mass. 
229.  It  was  said  in  People  v.  Tallman,  36  Barb.  222,  that  *in- 
dependent  of  SLtiything  in  the  statute,  no  proceeding  affecting 
judicially  the  rights  of  another,  occurring  in  his  absence,  with- 
out notice,  can  be  valid.'  In  Huling  v.  Improvement  Co.,  130 
U.  S.  559  (9  Sup.  Ct.  Rep.  603 ;  32  L.  Ed.  1045),  it  was  said 
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by  the  supreme  court  of  the  United  States  (Miller,  J.)  that 
*the  owner  of  real  estate,  who  is  a  non-resident  of  the  state 
within  which  the  property  lies,  cannot  evade  the  duties  and  obli- 
gations which  the  law  imposes  upon  him  in  regard  to  such 
property  by  his  absence  from  the  state.  Because  he  cannot  be 
reached  by  some  process  of  the  courts  of  the  state,  which,  of 
course,  have  no  efficacy  beyond  their  own  borders,  he  cannot, 
therefore,  hold  his  property  exempt  from  the  liabilities,  duties, 
and  obligations  which  the  state  has  a  right  to  impose  upon  such 
property ;  and  in  such  cases  some  substituted  form  of  notice  has 
always  been  held  to  be  a  sufficient  warning  to  the  owner,  of  the 
proceedings  which  are  being  taken,  under  the  authority  of  the 
state,  to  subject  his  property  to  those  demands  and  obligations ; 
otherwise,  the  burdens  of  taxation,  and  the  liability  of  such 
property  to  be  taken  under  the  power  of  eminent  domain,  would 
be  useless  in  regard  to  a  very  large  amount  of  property  in  every 
state  of  the  Union/  '* 

A  statute  (Mass.  Stat.  1872,  ch,  344,  as  amended  by  Stat. 
1899,  ch.  302)  authorizing  a  certain  city  to  appropriate  lands 
for  water-works  by  an  order  of  certain  municipal  officers  and 
their  filing  in  the  registry  of  deeds  a  certain  kind  of  an  instru- 
ment setting  forth  the  appropriation  of  the  lands,  describing 
them,  after  which  the  owner  has  three  years  to  enforce  his 
claim  for  damages,  is  not  unconstitutional  because  it  makes  no 
further  provision  for  notice  to  the  land  owner  of  the  taking  of 
his  lands.  Appleton  v.  City  of  Newton,  178  Mass.  276  (59  N. 
E.  Rep.  648).  The  court  say:  "The  most  important  question 
in  the  case  is  whether  Stat.  1872,  ch.  344,  is  constitutional,  inas- 
much as  it  contains  no  provision  for  a  formal  notice  of  the 
taking  to  landholders,  either  before  or  after  the  appropriation 
of  the  land.  The  determination  of  the  question  whether  there 
i>;  a  necessity  for  the  taking  of  the  property  in  the  exercise  of 
the  right  of  eminent  domain  lies  with  the  legislature,  as  the 
representative  of  the  sovereign  power.  On  this  question  the 
parties  to  be  affected  by  the  taking  are  not  entitled  to  notice  or  a 
hearing.  Holly  v.  City  Council  of  Somerville,  127  Mass.  408; 
In  re  Old  Colony  R.  Co.,  163  Mass.  356  (40  N.  E.  Rep.  198),. 
and  cases  cited.  All  that  is  necessary  is  an  adequate  provision 
for  their  compensation,  and  this,  of  course,  implies  an  oppor- 
tunity to  be  heard  on  the  amount  to  be  paid.  Const.  Mass. 
Declaration  of  Rights,  art.  10;  Const.  U.  S.  Amend.  14; 
Brickett  V.  Aqueduct  Co.,  142  Mass.  394  (8  N.  E.  Rep.  119)  ; 
Chicago,  B.  &.  Q.  R.  Co.  v.  City  of  Chicago,  166  U.  S.  226- 
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241  (17  Sup.  Ct.  Rep.  581 ;  41  L.  Ed.  879).  An  opportunity 
to  be  heard  necessarily  involves  notice  or  the  means  of  knowl- 
edge of  the  taking  before  the  expiration  of  the  time  within 
which  they  may  have  a  remedy  for  the  deprivation  of  their 
property.  It  does  not  follow  that  personal  service  of  a  paper, 
or  formal  notice  of  any  kind,  is  necessary.  A  taking  of  land 
for  a  public  use  is  strictly  a  proceeding  in  rem,  the  res  being 
within  the  jurisdiction  of  the  state.  In  all  such  cases  it  is 
enough  if  there  is  such  a  notice  as  makes  it  reasonably  certain 
that  all  persons  interested  who  easily  can  be  reached  will  have 
mformation  of  the  proceedings,  and  that  there  is  such  a  prob- 
ability as  reasonably  can  be  provided  for  that  those  at  a  distance 
will  also  be  informed.  Ruling  v.  Improvement  Co.,  130  U.  S. 
559.  564  (9  Sup.  Ct  Rep.  603;  32  L.  Ed.  1045) »  Hagar  v. 
District  No.  108,  ill  U.  S.  701-71 1  (4  Sup.  Ct.  Rep.  663;  28 
L  Ed.  569)  ;  McMillen  v.  Anderson,  95  U.  S.  37  (24  L.  Ed. 
335) ;  Davidson  v.  City  of  New  Orleans,  96  U.  S.  97  (24  L. 
Ed.  616) ;  In  re  Union  El.  R.  Co.,  112  N.  Y.  61-65  (^9  N*  E. 
Rep.  664;  2  L.  R.  A.  359)  ;  Railroad  Co.  v.  Baltzell,  75  Md.  94 
(23  Atl.  Rep.  74)  ;  State  v.  Messenger,  27  Minn.  119  (6  N. 
W.  Rep.  457).  It  is  for  the  legislature,  within  proper  limita- 
tions, to  say  what  means  of  knowledge  will  be  enough  to  put 
upon  a  landowner  the  duty,  within  a  prescribed  time,  to  take 
measures  to  obtain  his  compensation,  if  he  wishes  to  save  his 
rights.  The  legislature  in  this  case  has  given  the  petitioner 
three  years  after  the  taking  of  his  land  within  which  to  com- 
mence a  suit,  and  has  not  required  that  any  formal  notice  of 
the  taking  should  be  given  him,  other  than  constructive  notice 
by  filing  a  paper  in  the  registry  of  deeds.  The  precise  question 
before  us  is  whether  it  is  so  plain  that  the  legislature  has  failed 
to  make  reasonable  provisions  for  giving  landowners  an  oppor- 
tunity to  obtain  compensation  for  land  taken  that  for  this  reason 
we  should  declare  the  statute  unconstitutional.  In  fixing  a 
time  within  which  petitions  for  the  assessment  of  damages  may 
be  filed,  the  legislature  assumed,  without  making  a  special  pro- 
vision therefor,  that  landowners  would  have  notice  of  the  tak- 
ing. There  are  good  grounds  for  the  assumption.  In  the  first 
place,  the  statute  authorizing  the  taking  is  a  public  law,  of 
which  every  one  is  presumed  to  have  knowledge.  The  legisla- 
ture provided  for  the  publication  and  distribution  of  printed 
copies  of  statutes  soon  after  their  enactment.  This  statute  is 
one  w'hich,  from  its  nature,  affects  people  and  property  only  in 
a    very  small  territory.    The  subject  to  which  it  relates  is  one 
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of  general  public  interest  in  the  neighborhood  affected  by  it, 
and  it  would  hardly  be  possible  that  such  legislation  would  be 
proposed  and  enacted  without  general  knowledge  among  the 
people  in  that  neighborhood  that  such  a  proposition  was  being 
considered.  The  method  of  taking  the  land  is  also  by  public 
proceedings  requiring  concurrent  action  of  both  branches  of  the 
city  government,  whose  meetings  are  ordinarily  public,  and 
whose  doings  are  a  matter  of  public  record  as  well  as  of  general 
comment  and  discussion.  After  that,  before  the  taking  can 
tecome  effectual,  there  must  be  constructive  notice  filed  in  the 
registry  of  deeds,  where  the  titles  to  land  may  be  examined  by 
anybody.  Add  to  this  the  fact  that  the  taking  would  be  almost 
certain  to  involve  a  public  investigation  and  inspection  of  the 
land  itself  before  the  desirability  of  it  would  be  ascertained,  and 
would  usually  be  followed  by  physical  possession  and  use  long 
before  the  expiration  of  the  three  years,  and  we  see  that  under 
the  provisions  of  the  act,  in  its  application  to  the  subject  to 
which  it  relates,  those  interested  would  be  almost  certain  to 
have  knowledge  of  the  proceedings  long  before  the  expiration 
of  the  three  years  mentioned  in  the  statute." 

Sec.  211.  Proceedings  to  condemn  land — Complaint 
or  petition.  Objection  that  the  petition  shows  on  its  face 
that  the  use  for  which  the  property  is  sought  to  be  appropriated 
is  not  a  public  one  may  be  raised  by  demurrer.  Parker  v.  Super- 
ior Court,  25  Wash.  544  (66  Pac.  Rep.  154).  A  complaint  by  a 
telegraph  company  seeking  to  condemn  lands  of  a  railroad 
right  of  way  for  its  lines,  which  asks  for  a  right  of  way  upon 
the  railroad  right  of  way  between  certain  named  termini  within 
certain  named  counties  in  the  state,  and  describes  the  amount 
of  ground  needed  for  each  pole,  the  distance  of  the  poles  from 
each  other,  and  their  distance  from  the  railroad  track,  suf- 
ficiently describes  the  land  sought  to  be  taken.  Postal  Tel. 
Cable  Co.  v.  Oregon  S.  L.  R.  Co.,  23  Utah  474  (65  Pac.  Rep. 
735).  In  condemnation  proceedings  by  an  abutting  owner 
against  a  railroad  company  to  recover  for  the  construction  of  a 
sidetrack  in  the  street  opposite  plaintiff's  property,  a  petition, 
which  only  declared  the  existence  of  the  tracl^  in  a  certain  street 
opposite  the  plaintiff's  premises,  was  held  sufficient  where  the 
findings  stated  that  the  track  was  located  on  the  north  half  of 
the  street,  as,  the  defect  being  mere  indefiniteness,  might  have 
been  cured  on  the  hearing,  and  is  not  prejudicial  to  the  defen- 
dant.   Lenz  V.  Chicago  &  N.  W.  Ry.  Co.  in  Wis.  198  (86  N. 
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W.  Rq).  607).  Cal.  Code  Civ.  Proc.,  §  1244  construed  and 
applied — ^requisites  of  petition.  San  Francisco  &  S.  J.  Val.  Ry. 
Co.  V.  Levison,  134  Cal.  412  (66  Pac.  Rep.  473)  ;  City  of  Santa 
Ana  V.  Brunner,  132  Cal.  234  (64  Pac.  Rep.  287).  N.  Y.  Code 
Civ.  Proc.,  §  3360,  subd.  2  construed  and  applied — description 
of  property — ^petition  by  village  to  condemn  water  right.  \''il- 
lage  of  Champlain  v.  McCrea,  165  N.  Y.  264  (59  N.  E.  Rep. 
83).  Wis.  Rev.  Stat.,  §  1852  construed  and  applied — suffic- 
iency of  petition.  Babcock  v.  Chicago  &  N.  W.  Ry.  Co.,  107 
Wis.  280  (83  N.  W.  Rep.  316;  81  Am.  St.  Rep.  845). 

Sec.    212.    Proceedings    to    condemn   land — Showing 
necessity  for  condemnation — Failure  to  agree  with  owner. 
A  petition  alleging  "that  the  petitioner  has  endeavored  to  agree 
with  the  respondents  upon  the  compensation  to  be  paid  in  respect 
to  the  property  herein  sought  to  be  taken,  but  has  been  unable 
tc  acquire  the  right  of  way  herein  described  by  purchase  or  vol- 
untary grant  from-  the  said  respondents,"  is  sufficient  to  show 
that  the  parties  have  failed  to  agree  on  compensation  for  the 
right  of  way.    Colorado  Fuel  &  Iron  Co.  v.  Four  Mile  Ry.  Co., 
29  Colo.  90  (66  Pac.  Rep.  902).     A  telegraph  company  seek- 
ing to  appropriate  a  part  of  a  railroad  right  of  way  for  its  line, 
which  shows  that  it  has  made  a  bona  fide  effort  to  agree  with 
the  railroad  company  for  the  taking  of  the  land  sought,  and 
that  the  latter  refused  to  consider  respondent's  proposition  or  to 
negotiate  with  it  at  all,  shows  the  existence  of  a  sufficient  neces- 
sity for  the  taking.    Postal  Tel.  Cable  Co.  v.  Oregon  S.  L.  R. 
Co.,  23  Utah,  474  (65  Pac.  Rep.  735).    The  court  say:  "The 
necessity  is  shown  to  exist  when  it  "appears  that  it  is  necessary 
to  take  the  land  by  condemnation  proceedings  in  cfrder  to  ef- 
fectuate the  purposes  of  the  corporation.    Railroad  Co.  v.  Kip, 
46  N.  Y.  553  (7  Am.  Rep.  385)  ;  Railroad  Co.  v.  Brainard,  9 
N.  Y.  no.    The  respondent  has  the  right  to  determine  when 
and  where  its  telegraph  line  shall  be  built.    It  may  be  said  to 
^  a  general  rule  that,  unless  a  corporation  exercising  the  power 
of  eminent  domain  acts  in  bad  faith  or  is  guilty  of  oppression, 
its  discretion  in  the  selection  of  land  will  not  be  Interferred 
with.  Railway  Co.  v.  Petty,  57  Ark.  359  (21  S.  W.  Rep.  884)  ; 
Englewood  Connecting  R.  Co.  v.  Chicago  &  E.  I.  R.  Co.,  117 
111.  611  (6  N.  E.  Rep.  684)  ;  O'Hare  v.  Railroad  Co.,  139  111. 
151  (28  N.  E.  Rep.  923)  ;  Stark  v.  Railroad  Co.,  43  la.  501 ; 
Peavey  v.  Railroad  Co.,  30  Me.  498 ;  Fall  River  Iron  Works 
Co.  V.  Oil  Colony  &  F.  R.  R.  Co.,  5  Allen  221 ;  Railroad  Co. 
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V.  Stoddard,  6  Minn.  150  (Gil.  92) ;  Dietrichs  v.  Railroad  Co., 
13  Neb.  361  (13  N.  W.  Rep.  624)  ;  Railroad  Co.  v,  Speer,  56 
Pa.  St.  325  (94  Am.  Dec.  84)  ;  Colorado  E.  Ry.  Co.  v.  Union 
Pacific  Ry.  Co.,  (C.  C.)  41  Fed.  Rep.  293;  New  York 
Cent.  &  H.  R.  R.  Co.  v.  Metropolitan  Gaslight  Co.,  5  Hun,  201. 
With  the  degree  of  necessity  or  the  extent  which  the  property 
will  advance  the  public  purpose,  the  courts  have  nothing  to  do. 
Tracy  v.  Railroad  Co.,  80  Ky.  259;  In  re  New  York  Cent.  & 
H.  R.  R.  C,  'JJ  N.  Y.  248;  Railroad  Co.  v.  Hooper, 
76  Cal.  404  (18  Pac.  Rep.  599).  When  the  use  is  pub- 
lic, the  necessity  or  expediency  of  appropriating  any*  par- 
ticular .property  is  not  a  subject  of  judicial  cognizance.  Boom 
Co.  V.  Pattterson,  98  U.  S.  403,  406  (25  L.  Ed.  206)  ;  St.  Louis, 
H.  &  K.  C.  Ry.  V.  Hannibal  Union  Depot  Co.,  125  Mo.  82  (28 
S.  W.  Rep.483)." 

Sec.  213.  Proceedings  to  condemn  land — Leased 
premised  The  fact  that  a  lessee's  lease  had  been  renewed 
from  time  to  time  and  presumably  such  renewals  would  be 
made  in  the  future  cannot  be  considered  in  fixing  his  damages 
upon  an  appropriation  of  the  leased  property.  Emery  v.  Bos- 
ton Terminal  Co.,  178  Mass.  172  (59  N.  E.  Rep.  763 ;  86  Am. 
St.  Rep.  473).  One  taking  a  lease  of  property  expressly  sub- 
ject to  the  contingency  that  the  property  might  be  appropriated 
at  any  time  to  a  certain  public  use,  is  not  entitled  to  have  the 
value  of  his  unexpired  term  paid  to  him  out  of  an  award  of 
damages  made  to  his  landlord  in  a  subsequent  appropriation  ta 
such  use.  In  re  Mayor,  etc.,  of  City  of  New  York,  168  N.  Y. 
254  (61  N.  E.  Rep.  249). 

Sec.  214.  Proceedings  to  condemn  land— Jury  trial — 
View  of  premises — Evidence— Instructions.  Mich.  Const., 
art.  6,  §  27,  guaranteeing  the  right  to  jury  trial  under  the  com- 
mon law,  has  no  application  to  condemnation  proceedings. 
Wixom  V.  Bixby,  127  Mich.  479  (86  N.  W.  Rep.  looi).  Mills' 
Ann.  Colo.  Stat.,  §§  1721,  1732  construed  and  appUed — ^jury 
trial — selection  of  jury — view  of  premises — ^verdict.  Colorado- 
Fuel  &  Iron  Co.  V.  Four  Mile  Ry.  Co.,  29  Colo.  90  (66  Pac 
Rep.  902).  Under  Ind.  Rev.  Stat.  §  547,  viewing  the  premises 
by  the  jury  is  discretionary  with  the  court.  Chicago,  I.  &  E.  Ry. 
Co.  V.  Loer,  27  Ind.  App.  245  (60  N.  E.  Rep.  319)  ;  Chicago, 
I.  &  E.  Ry.  Co,  V.  Winslow,  27  Ind.  App.  316  (60  N.  E.  Rep. 
466).    The  return  of  value  made  by  the  property  owner  to  the: 
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assessor  may  be  proven  as  an  admission  by  him.  Haggard  v. 
Independent  School  Dist.  of  Angola,  113  la.  486  (85  N.  W. 
Rep.  ^^^^.  Oting  Railroad  Co.  v.Smith,  89  Ala.  305  (7  So. 
Rep.  634) ;  Smith  v.  Railroad  Co.,  141  Pa.  68  (21  Atl.  Rep. 
505).  For  particular  cases  determining  the  applicability  of  in- 
structions, see  Toluca,  M.  &  N.  R.  Co.  v.  Haws,  194  111.  92  (62 
N.  E.  Rep.  312) ;  Conness  v.  Indiana,  I.  &  I.  R.  Co.,  193  111. 
464  (62  N.  E.  Rep.  221 )  ;  Kansas  City  &  N.  C.  R.  Co,  v.  Shoe- 
maker, 160  Mo.  425  (61  S.  W.  Rep.  205)  ;  St.  Louis,  K.  &  N. 
W.  R.  Co.  V.  Knapp,  Stout  &  Co.  Company,  160  Mo.  396  (61 
S.  W.  Rep.  300) ;  Kansas  City  S.  B.  Ry.  Co.  v.  McElroy,  161 
Mo.  584  (61  S.  W.  Rep.  871). 

Sec  215.    Proceedings  to  condemn  land — Recovery  of 
interest,   costs  and  attorney's   fees — Constitutionality   of 

statute*  Where  the  final  award  of  damages  greatly  re- 
duces the  amount  assessed  by  the*  commissioners  and  deposited 
by  the  condemning  party  taking  possession  during  the  deter- 
mination of  the  matter,  interest  cannot  be  claimed  on  the  excess 
ordered  to  be  refunded.  St.  Louis,  K.  &  N.  W.  R.  Co.  v. 
Knapp,  Stout  &  Co.  Company,  160  Mo.  396  (6i  S.  W.  Rep. 
300).  Kurd's  111.  Rev.  Stat.  1899,  ch.  47,  §  19,  authorizing  the 
court  to  order  payment  by  the  petitioner  of  all  costs,  expenses 
and  reasonable  attorney's  fees  of  the  defendant,  upon  such  peti- 
tioner's failure  to  make  payment  of  the  compensation  awarded 
within  the  time  named  in  the  decree,  applies  to  condemnation 
proceedings  pending  at  the  time  of  the  enactment  of  the  statute. 
Chicago  &  W.  I.  R.  Co.  v.  Guthrie,  192  111.  579  (61  N.  E.  Rep. 
658).  A  statute  (la.  Code,  §  2007)  requiring  that  a  railroad 
corporation  condemning  land  for  its  use  "shall  pay  all  the  costs 
of  the  assessments  made  by  the  commissioners  and  those  occa- 
sioned by  the  appeal,  including  reasonable  attorney's  fees  to  be 
taxed  by  the  court,  unless  on  the  trial  thereof  the  same  or  less 
amount  of  damages  is  awarded  than  was  allowed  by  the  com- 
missioners," is  not  unconstitutional  as  denying  such  corpora- 
tions the  equal  protection  of  the  law,  or  because  not  imposing 
the  same  obligation  upon  all  corporations  exercising  the  power 
of  eminent  domain.  Gano  v.  Minneapolis  &  St.  Louis  R.  Co., 
114  la.  713  (87  N.  W.  Rep.  714;  55  L.  R.  A.  263).  The  court 
exhaustively  reviews  the  authorities  on  the  constitutionality  of 
statutes  providing  for  the  allowance  of  attorney's  fees,  and 
among  other  things,  say :  "J^^t  compensation  is  what  the  stat- 
ute aims  at,  and  we  see  nothing  invalid  in  a  provision  requiring 
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the  payment  of  an  attorney's  fees  to  plaintiff's  attorney  in  the 
event  he  is  successful.  The  object  of  the  law  is  to  make  the 
landowner  whole,  and  to  reimburse  him  for  any  expenses  he 
may  be  to  in  the  proceedings  resulting  in  the  taking  of  his  land 
for  public  use.  The  railway  company  in  taking  is  not  exercis- 
ing a  common-law  or  natural  right,  but  a  mere  privilege  con- 
ferred by  the  legislature  as  a  representative  of  tlie  sovereign 
power.  It  need  not  avail  itself  of  the  privilege  unless  it  wishes, 
but,  if  it  does  so,  it  should  be  held  bound  by  all  valid  conditions 
imposed  upon  the  exercise  of  the  power.  Surely,  the  legisla- 
ture may  impose  conditions  on  its  grant  of  power, — ^whether 
precedent  or  subsequent  is  immaterial,  as  we  view  it, — for,  as 
said  in  the  New  York  case  they  'are  imposed  in  a  proceeding 
to  ascertain  the  compensation  to  be  paid  the  landowner.*  Coun- 
sel fees,  under  statutory  authority,  were  allowed  in  the  follow- 
ing cases :  Boston  &  A.  R:  Co.  v.  Inhabitants  of  Charlton,  i6i 
Mass.  32  (36  N.  E.  Rep.  688)  ;  Gibbons  v.  Railway  Co.,  40  Mo. 
App.  146;  Taylor  v.  Railway  Co.,  83  Wis.  645  (53  N.  W.  Rep. 
855).  Some  of  the  cases  have  gone  so  far  as  to  hold  that  any 
law  which  casts  the  burden  of  the  expense  of  the  proceedings 
on  the  landowner  is  unconstitutional  and  void.  See  In  re  New 
York,  W.  S.  &  B.  Ry.  Co.,  94  N.  Y.  294 ;  Railway  Co.  v.  Dun- 
lap,  47  j\Iich.  456  (11  N.  W.  Rep.  271) ;  Railroad  Co.  v.  Gross, 
31  Hun,  83 ;  Navigation  Co.  v.  Kittera,  2  Rawle,  438;  Johnson 
V.  Sutliff,  17  Neb.  423  (23  N.  W.  Rep.  9).  We  do  not  go  to 
this  extent,  for  it  is  not  necessary  to  the  determination  of  the 
case.  In  Frankel  v.  Railway  Co.,  70  la.  427  (30  N.  W.  Rep. 
679),  we  said,  however:  The  costs  are  a  part  of  the  purchase 
price,  as  it  were  of  these  lands,  being  added  in  the  damages ; 
both  together  constituting  the  price  thereof,  which  the  company 
was  required  to  pay.  The  law  assumes  the  costs  as  part  of  the 
debt  of  that  company  for  the  lands.'  If  the  costs  are  a  part  of 
the  purchase  price  or  damages,  the  attorney's  fees  are  also; 
and,  if  a  part  of  the  purchase  price,  the  statute  imposing  them 
is  not  invalid.'* 

Sec.  216.  Proceedings  to  condemn  land — Miscellan- 
eous notes.  A  petitioner  for  the  condemnation  of  lands  is 
disqualified  to  act  as  a  commissioner  to  assess  the  damages  to 
the  owner  of  the  lands  taken.  State  v.  Borough  of  Point  Pleas- 
ant Beach,  65  N.  J.  L.  535  (47  Atl.  Rep.  465).  An  award 
directing  the  payment  of  a  certain  sum  "subject  to  the  lien  of 
all  unpaid  taxes,  assessments,  and  water  rates,"  does  not  auth- 
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orize  the  deduction  of  the  taxes  levied  after  the  award,  on  the 
real  estate  appropriated.    In  re  Board  of  Education,  169  N.  Y. 
456  (62  N.  E.  Rep.  566).    A  judgment  for  $375  merely  ex- 
cepted to  without  showing  any  grounds  of  exception  rendered 
on  a  verdict  that  the  defendant  "will  sustain  damages  in  the 
sum  of  $150  by  reason  of  the  appropriation  of  his  land  as 
prayed  for  in  the  petition  by  the  plaintiff,  and  we  assess  as  his 
damages  that  he  recover  the  said  sum  of  $225,"  will  be  sus- 
tained«    Chicago,  I.  &  E.  Ry.  Co.  v.  Meeks,  27  Ind.  App.  438 
(60  N.  E.  Rep.  723).    A  creditor  having  a  judgment  lien  on 
land  sought  to  be  condemned  for  a  railroad  right  of  way  is  not 
an  owner  within  the  meaning  of  the  statutes  of  Kansas,  and  in 
such  a  case  when  proceedings  are  completed  and  compensation 
paid,  the  railroad  company  will  acquire  an  easement  free  from 
all  judgment  liens.    Williams  v.  Hutchinson  &  S.  Ry.  Co.,  62 
Kan.  412  (63  Pac.  Rep.  430;  84  Am.  St.  Rep.  408).    Proof  by 
a  corporation  seeking  to  maintain  condemnation  proceedings 
that  it  is  a  corporation  de  facto  is  sufficient,  as  its  corporate 
existence  cannot  be  inquired  into  in  such  proceeding.    Postal 
Tel.  Cable  Co.  v.  Oregon  S.  L.  R.  Co.,  23  Utah  474  (65  Pac. 
Rep.  735 ).    Liens,  including  taxes,  on  land  appropriated  for  a 
public  use  should  be  paid  out  of  the  award  of  damages  made  to 
the  owner,  so  that  the  appropriator  may  acquire  the  land  free 
from  such  incumbrances.    In  re  Sleeper,  62  N.  J.  Eq.  67  (49 
Atl.  Rep.  549).    The  appearance  of  a  landowner  in  condemna- 
tion proceedings  by  a  railroad  company,  his  exception  to  the 
award,  and  appeal  to  the  circuit  court,  do  not  prevent  his  main- 
taining an  independent  action  for  damages,  after  dismissing  his 
appeal ;  the  dismissal  of  the  appeal  is  not  a  ratification  of  the 
award.    Chicago,  etc.  Ry.  Co.  v.  Pattison,  26  Ind.  App.  295 
(59N.  E.  Rep.688). 

Sec.  217.  Proceedings  to  condemn  land — Statutes 
construed.  Where  the  right  to  damages  from  the  exercise 
of  eminent  domain  has  been  lost  by  neglect  to  observe  a  mere 
formality  in  procedure,  a  statute  (  Mass.  Laws  1900,  ch.  299) 
dispensing  with  such  formality  is  not  unconstitutional  as  to 
those  who  had  a  good  defense  at  the  time  of  its  passage,  though 
its  secondary  and  incidental  effect  is  to  remove  the  bar  of  the 
statute  of  limitations.  Danforth  v.  Groton  Water  Co.,  178 
Mass.  472  (59  N.  E.  Rep.  1033;  86  Am.  St.  Rep.  495).  A 
statute  authorizing  the  condemnation  of  land  for  irrigation  pur- 
poses properly  may  leave  to  the  determination  of  coinmission- 
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ers  the  necessity  for  the  taking  of  the  lands  sought  to  be  con- 
demned, but  in  determining  sucli  necessity  they  cannot  consider 
whether  the  scheme  contemplated  by  the  appropriators  is  feas- 
ible or  practicable.  Gibson  v.  Cann,  28  Colo.  499  (66  Pac 
Rep.  879).  Ala.  Code  1896,  §  1744  construed  and  applied — 
who  may  contest  application  to  appropriate  right  to  maintain 
milldam.  Tallahassee  Falls  Mfg.  Co.  v.  Jones,  128  Ala.  424 
(29  So.  Rep.  448).  Ala.  Code  1896,  §§  1172,  1173  construed 
and  applied — ^appropriation  by  railroad  companies  for  extension 
and  branch  lines.  Tennessee  Coal,  I.  &  R.  Co.  v.  Birmingham 
S.  Ry.  Co.,  128  Ala.  526  (29  So.  Rep.  455).  Ala.  Code  1896, 
§§  1717,  1720  construed  and  applied — ^appeal.  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Birmingham  S.  Ry.  Co.,  128  Ala.  526  (29  So. 
Rep.  455)  ;  Birmingham  Ry.  &  Elec.  Co.  v.  Birmingham  Trac- 
tion Co.,  128  Ala.  no  (29  So.  Rep.  187)  ;  Southern  Ry.  Co.  v. 
Birmingham,  S.  &  N.  O.  Ry.  Co.,  131  Ala|  663  (29  So.  Rep. 
191)  ;  State  v.  Williams,  125  Ala.  115  (28  So.  Rep.  401).  Cal. 
Code  Civ.  Proc,  §§  939,  941  construed  and  applied — ^appeal — 
stay.  City  of  Los  Angeles  v.  Pomeroy,  132  Cal.  340  (64  Pac. 
Rep.  477).  Construing  and  applying  Starr  &  C.  Ann.  111.  Stat. 
1896,  ch.  122,  art.  3,  §  31 ;  art.  5,  §  32,  it  is  held  that  school 
trustees  and  not  school  directors  are  the  proper  and  necessary 
petitioners  in  a  proceeding  to  condemn  a  site  for  a  school  house. 
Banks  v.  School  Directors  of  Dist.  No.  i,  194  111.  247  (62  N. 
E.  Rep.  604).  3  Starr  &  C.  Ann.  111.  Stat.  1896,  p.  3235  con- 
strued and  applied — condemnation  of  land  by  street  railway 
company  to  connect  its  tracks  with  those  of  another  company. 
Suburban  R.  Co.  v.  Metropolitan  West  Side  El.  R.  Co.,  193  111. 
217  (61  N.  E.  Rep.  1090).  Kurd's  111.  Rev.  Stat.  1899,  ch.  47, 
§  2  construed  and  applied — ^including  several  parcels  in  one 
petition.  Toluca,  M.  &  N.  R.  Co.  v.  Haws,  194  111.  92  (62  N. 
E.  Rep.  312).  la.  Code  1873,  §  1244  construed  and  applied — 
deposit  of  damages  assessed  in  railroad  condemnation  w^ith 
sheriff — liability  to  landowner.  Bannister  v.  Mclntire,  112  la. 
600  (84  N.  W.  Rep.  707).  Under  la.  Code,  §§  2015,  2016, 
upon  recondemnation  of  a  railroad  right  of  way  by  another 
company,  after  it  has  reverted  to  the  owner  to  whom  compensa- 
tion had  been  paid,  by  the  first  company's  abandoning  it  for 
more  than  eight  years,  an  intervening  purchaser  cannot  claim 
compensation  on  account  of  the  second  taking,  the  first  com- 
pensation never  having  been  refunded.  Remey  v.  Iowa  Cent. 
R.  Co.,  la.  (83  N.  W.  Rep.  1059).  Construing  Kan. 
Stat.  1899,  §§  6336,  6421,  it  IS  held  that  the  "State  Board  of 
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Charities"  has  power  to  condemn  land  for  certain  purposes, 
ribmaday  v.  State,  63  Kan.  499  (65  Pac.  Rep.  656).  Minn. 
Gen.  Stat.  1894,  §  2749  construed  and  applied— condemnation 
tor  extension  of  railroad — ^jurisdiction.  Minneapolis  &  St.  L. 
R.  Co.  V.  Olson,  81  Minn.  265  (83  N.  W.  Rep.  1086).  St. 
Louis,  Mo.  City  Charter,  art.  6,  §  9  construed  and  applied — dis- 
missal of  proceedings.  Silvester  v.  City  of  St.  Louis,  164  Mo. 
601  (65  S.  W.  Rep.  278) .  Ohio  Rev.  Stat,  §  6438  construed 
and  applied — ^proceedings  in  common  pleas  upon  reversal  of 
judgment  of  probate  court.  Covington  &  C.  Bridge  Co.  v. 
Magruder,  63  O.  St.  455  (59  N.  E.  Rep.  216).  For  construc- 
tion of  numerous  Pennsylvania  statutes  on  appropriation  of 
lands  for  lateral  railroad,  see  In  re  Painter,  198  Pa.  St.  461  (48 
Atl.  Rep.  299) ;  H.  C.  Frick  Coke  Co.  v.  Painter,  198  Pa.  St. 
468  (48  Atl.  Rep.  302).  S.  C.  Rev.  Stat.  1893,  §§  1743- 1752 
construed  and  applied — ^appropriation  for  railroad  right  of  way 
—rights  of  landowner.  Cureton  v.  South-Bound  R.  Co.,  59 
S.  C.  371  (37  S.  E.  Rep.  914)  ;  Chesterfield  &  K.  R.  Co.  v. 
Johnson,  58  S.  C.  560  (36  S.  E.  Rep.  919)  ;  Atlantic  Coast 
Line  R.  Co.  v.  South-Bound  R.  Co.,  57  S.  C.  317  (35  S.  E.  Rep. 
553).  The  provision  in  the  eminent  domain  statutes  of  Utah 
that  "all  proceedings  under  this  chapter  must  be  brought  in  the 
district  court  for  the  county  in  which  the  property  or  some  part 
thereof  is  situated,"  does  not  conflict  with  Const.,  art.  8,  §  5, 
providing  that  "all  civil  and  criminal  business  arising  in  any 
county  must  be  tried  in  such  county ;"  and  proceedings  by  a  tel- 
egraph company  to  condemn  for  its  lines  a  part  of  a  railroad 
right  of  way  extending  through  several  counties  may  be 
brought  in  one  of  the  counties.  Postal  Tel.  Cable  Co.  v.  Ore- 
gon S.  L.  R.  Co.,  23  Utah  474  (65  Pac.  Rep.  735).  Wis.  Rev. 
Stat  §  1852;  Laws  1897,  ch.  175,  construed  and  applied— con- 
demnation proceedings  by  landowner  for  appropriation  of  land 
taken  by  street  railroad.  Stewart  v.  Milwaukee  Electric  Ry.  & 
Lighting  Q).,  iio  Wis.  540  (86  N.  W.  Rep.  163).  Section 
1846  Wis.  Rev.  St.  1898,  only  regulates  the  original  condem- 
nation proceedings  by  a  railroad  company,  and  it  is  not  neces- 
sar>'  that  proceedings  by  a  property  owner  to  obtain  compensa- 
tion under  §  1852,  providing  that  parties  interested  in  lands 
taken  by  a  railroad  company  may  institute  condemnation  pro- 
ceedings against  the  company  after  the  company  has  occupied 
the  land,  should  comply  with  the  former  section.  Lentz  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  Ill  Wis.  198  (86  N.  W.  Rep.  607). 
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Sec.  218.    Measdure  of  damages — ^Elements  considered. 

Damages  are  to  be  assessed  as  of  the  time  of  the  taking,  but  in 
estimating  them  it  is  proper  to  consider  all  the  uses  and  capa- 
bilities to  which  the  property  was  then  adapted  or  might  be 
applied.  Fosgate  v.  Town  of  Hudson,  178  Mass.  225  (59  N. 
E.  Rep.  809).  In  condemnation  proceedings,  it  is  the  cash 
value  of  the  land  on  a  sale  made  after  reasonable  notice  that  is 
to  be  determined,  and  witnesses  should  not  be  allowed  to  give 
their  opinions  as  to  the  theoretical  value,  nor  as  to  the  value  of 
an  orchard  thereon,  nor  as  to  the  value  of  the  crops  the  land  will 
yield.  Board  of  Levee  Com'rs.  v.  Hendricks,  yy  Miss.  483  (27 
So.  Rep.  613).  Additional  fencing  required  on  account  of  the 
establishment  of  a  private  passway  through  one's  land  is  a 
proper  element  of  damages.  Barrall  v.  Quick,  Ky.  (63 
S.  W.  Rep.  33;  23  Ky.  Law  Rep.  421).  In  an  appropriation 
under  la.  Code,  §  2815  for  school  purposes  of  a  part  of  a  tract 
of  land  occupied  as  a  whole  by  the  owner  as  a  residence,  he  is 
entitled  not  only  to  the  value  of  the  land  taken  but  to  the  in- 
juries resulting  to  the  remainder  from  the  improvement,  re- 
gardless of  the  advantages  resulting  from  the  proximity  of  the 
school  building.  Haggard  v.  Independent  School  Dist.,  113  la. 
486  (85  N.  W.  Rep.  777^.  Reservation 'to  the  landowner  of 
rights,  or  stipulations  in  the  petition  for  improvements  to  be 
made  by  the  condemning  party,  beneficial  to  him  may  be  con- 
sidered in  mitigation  of  damages.  St.  Louis,  K.  &  N.  W.  Co. 
V.  Knapp,  Stout  &  Co.  Company,  160  Mo.  396  (61  S.  W.  Rep. 
300).  The  measure  of  damages  in  a  proceeding  by  a  water 
company  which  has  a  right  to  a  water  supply  from  one  of  two 
confluent  streams  to  condemn  the  right  to  take  a  certain  quan- 
tity of  water  from  the  other  stream,  without  relinquishing  the 
right  already  possessed,  is  to  be  based  on  the  amount  taken  by 
the  condemnation,  and  it  will  make  no  diflference  that  a  large 
part  of  the  water  taken  is  returned  to  the  stream,  above  the  lo- 
cation of  the  plaintiffs,  in  the  form  of  sewerage.  In  re  Barre 
Water  Co.,  72  Vt.  413  (48  Atl.  Rep.  653).  In  proceedings  to 
assess  damages,  under  Pa.  Const.,  art.  16,  §  8,  requiring  per- 
sons appropriating  private  property  for  public  use  to  make  just 
compensation  "for  property  taken,  injured  or  destroyed  by  their 
works,"  only  damages  for  injuries  which  are  the  direct,  im- 
mediate and  necessary  or  inevitable  consequence  of  the  act  of 
eminent  domain  itself,  irrespective  of  care  or  negligence  in  the 
doing  of  it,  are  recoverable;  the  remedy  for  injury  for  negli- 
gent performance  of  the  work  is  by  action  of  trespass.    Stork 
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V.  City  of  Philadelphia,  195  Pa.  St  loi  (45  Atl.  Rep.  678 ;  49 
L  R.  A.  600).  For  an  exhaustive  collation  of  authorities  on 
'"Elements  of  damages  allowable  in  proceedings  in  the  exercise 
of  the  power  of  eminent  domain,"  see  note  in  85  Am.  St.  Rep. 
291-314.  For  exhaustive  note  on  '*What  lands  are  to  be 
deemed  part  of  the  tract  damaged  by  taking  a  portion  thereof 
under  eminent  domain,"  see  57  L.  R.  A.  932-948. 

Sec.  219.    Measure  of  damages — ^Benefits  considered^ 

In  an  appropriation  of  land  for  a  private  passway  no  deduc- 
tion from  the  consequential  damages  to  land  not  taken  should 
be  made  of  the  benefits  resulting  to  it  from*  such  passway,  the: 
owner  already  having  the  right  to  a  passway  over  his  own  land.. 
Barrall  v.  Quick,  Ky.  (63  S.  W.  Rep.  33 ;  23  Ky.  Law 
Rep.  421).  Under  the  constitution  (art.  2,  §  13)  of  Illinois, 
the  compensation  to  be  paid  to  the  owner  for  private  property 
must  be  in  money  alone,  disregarding  all  benefits  to  the  portion 
of  the  land  not  taken ;  and  it  is. not  in  the  power  of  the  legisla- 
ture to  disregard  this  provision,  and  to  take  property  without 
compensation,  or  to  provide  for  paying  it  in  benefits.  The  dam- 
ages to  land  not  taken  may  be  compensated  for  by  benefits, 
but  no  benefits  can  be  set  off  against  compensation  for  land 
actually  taken.  Ginn  v.  Moultrie,  C.  &  D.  Drainage  Dist.,  188 
lU.  305  (58  N.  E.  Rep.  988).  Under  this  constitutional  pro- 
vision it  is  held  that  the  benefit  arising  from  the  improvement 
may  be  considered  in  assessing  the  damages  resulting  from  the 
removal  of  lateral  support  from  an  abutting  lot  in  cutting  down 
and  improving  a  street.  Schroeder  v.  City  of  Joliet,  189  111.  48 
(59  N.  E.  Rep.  550;  52  L.  R.  A.  634).  Under  Bums'  Ind. 
Rev.  Stat.,  §  922,  future  benefits  which  may  accrue  to  the  land- 
owner from  the  construction  and  operation  of  the  road  are  to  be 
excluded.  Chicago,  I.  &  E.  Ry.  Co.  v.  Winslow,  27  Ind.  App. 
316  (60  N.  E.  Rep.  466)  ;  Chicago,  I.  &  E.  Ry.  Co.  v.  Curless, 
27  Ind.  App.  306  (60  N.  E.  Rep.  467). 

Applying  Sand.  &  H.  Ark.  Dig.,  §  2Tj6y  providing  that 
damages  for  the  appropriation  of  a  railroad  right  of  way  "shall 
be  determined  and  assessed  irrespective  of  any  benefit  any 
such  owner  may  receive  from  any  improvement  proposed  by 
such  company,"  it  is  held  that  a  claim  for  damages  to  land  not 
taken  cannot  be  reduced  by  showing  that  owing  to  its  mineral 
character  it  will  be  benefitted  by  the  increased  shipping  facili- 
ties afforded  by  the  road.  Little  Rock  &  Ft.  S.  Ry.  Co.  v. 
Allister,  68  Ark.  600  (60  S.  W.  Rep.  953).    The  court  say: 
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"We  do  not  know  of  any  case  in  which  this  court  has  disaissed 
the  distinction  between  general  and  special  benefits.  While,  as 
above  stated,  we  are  inclined  to  the  opinion  that  the  consider- 
.ation  of  both  are  excluded  by  our  statute  in  the  assessment  of 
•damages,  still  it  is  not  necessary  to  determine  the  question  here ; 
for,  conceding  that  special  benefits  may  be  considered,  we  are 
of  the  opinion  that  increased  value,  founded  merely  upon  in- 
creased facilities  for  travel  and  transportation,  such  as  is  af- 
forded the  public  in  general  along  the  line  of  the  road,  is  not  a 
:special,  but  a  general  benefit.  Roberts  v.  Board,  21  Kan.  186; 
JMahaffey  v.  Railroad,  163  Pa.  St.  158  (29  Atl.  Rep.  881); 
Sullivan  v.  Railroad  Co.,  51  N.  J.  L.  518  (18  Atl.  Rep.  689). 
It  may  be  that  the  value  of  this  land  was  increased  by  the  con- 
struction of  the  road,  but  the  same  argument  was  made  in 
Adden  v.  Railroad,  55  N.  H.  413  (20  Am.  Rep.  220),  when 
the  tract  clanned  to  have  been  injured  was  valuable  on  account 
of  pine  timber  which  the  railroad  enabled  the  owner  to  market. 
In  reply  to  the  argument  that  this  benefit  should  be  considered, 
Gushing,  C.  J.,  said :  'Now,  it  seems  to  me  that  if  there  be  any 
class  of  benefits  which  is  emphatically  shared  by  all,  it  is  that 
class  which  has  its  origin  in  increased  facilities  for  transpor- 
tation. One  man  is  enabled  to  get  his  pine  lumber  to  market, 
another  opens  his  granite  quarry,  a  third  may  have  a  large 
grass  farm,  and  finds  facility  for  taking  his  pressed  hay  to 
market  These  facilities  are  greater  or  less,  in  proportion  to 
the  proximity  of  the  land  to  the  railroad  or  station,  but  they 
all  belong  to  the  same  class.  They  all  belong  to  the  class  of 
general  benefits  which  is  open  to  all,  and  shared  alike  by  all.* 
The  same  reasoning  holds  good  in  this  case.  If  it  had  been  al- 
leged and  shown  that  the  company  had  constructed  a  spur  or 
side  track  specially  for  the  shipment  of  coal  from  defendants' 
mine,  and  that  this  added  to  its  value,  a  different  question 
might  have  been  presented.  But  this  was  not  shown.  It  was, 
in  substance,  only  alleged  that  the  construction  of  the  road  by 
furnishing  increased  facilities  for  the  transportation  of  coal 
greatly  increased  the  value  of  defendants'  lands.  The  value  of 
other  lands  of  the  kind  in  that  section  was  no  doubt  aflFected  in 
the  same  way,  and,  though  there  is  some  conflict  of  authority 
on  this  question,  we  are  of  the  opinion  that  only  a  general  ben- 
efit is  shown,  and  that  the  question  as  to  whether,  under  our 
law,  special  benefits  can  be  considered,  is  not  presented.  Rail- 
road Co.  V.  Anderson,  39  Ark.  167." 
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Sec  220.  Measure  of  damages — Condemnation  of 
land  for  railroad  right  of  way.  The  measure  of  damages 
for  injuries  to  land  by  the  operation  of  a  railroad  is  the  dif- 
ference in  market  value  of  the  land  before  and  after  the  con- 
struction and  operation  of  the  road.  Illinois  Cent.  R.  Co.  v. 
Turner,  194  111.  575  (62  N.  E.  Rep.  798).  The  damages  are 
to  be  assessed  once  for  all,  and  when  once  assessed,  they  in- 
cluded all  the  injuries  which  may  result  for  all  time  to  come 
from  the  construction  and  operation  of  the  road  in  a  reasonable 
and  proper  manner.  Hileman  v.  Chicago  Ry.  Co.,  113  la.  591 
(85  N.  W.  Rep.  800).  Damages  arising  from  the  probable 
negligence  of  the  railroad  company  or  its  employees  cannot  be 
included.  Hamilton  v.  Pittsburg  etc.  R.  Co.,  194  Pa.  St.  I 
(45  Atl.  Rep.  67).  The  intent  of  a  railroad  company  in  con- 
structing its  road  is  not  to  be  considered.  Chicago,  I.  &  E.  Ry. 
Co.  V.  Loer,  27  Ind.  App.  245  (60  N.  E.  Rep.  319).  The  spec- 
ial value  of  the  lands  to  the  condemning  company  or  its  neces- 
sity of  acquiring  them  should  not  be  considered.  St.  Louis,  K. 
&  N.  W.  R.  Co.  V.  Knapp,  Stout  &  Co.  Company,  160  Mo.  396 
(61  S.  W.*  Rep.  300).  Danger  from  fire  may  be  considered 
though  not  averred  in  the  complaint,  Chicago,  I.  &  E.  Ry.  Co. 
V.  Pattison,  26  Ind.  App.  295  (59  N.  E.  Rep.  688)  ;  but  such 
danger  is  held  in  Illinois  not  to  be  a  proper  element  of  dam- 
ages where  the  buildings  on  the  lands  affected  by  the  appro- 
priation are  at  such  a  distance  from  the  road  that  the  danger 
is  not  real  but  amounts  to  nothing  more  than  a  mere  apprehen- 
sion. Conness  v.  Indiana,  I.  &  I.  R.  Co.,  193  111.  464  (62  N.  E. 
Rep.  221).  The  fact  that  horses  being  worked  on  land  across 
which  a  railroad  right  of  way  is  sought  to  be  appropriated  may 
become  frightened  at  trains  properly  operated  is  not  a  proper 
element  to  consider  in  assessing  the  damages.  Chicago,  I.  & 
E.  Ry.  Co.  V.  Mason,  26  Ind.  App.  395  (59  N.  E.  Rep.  185). 
Injury  to  business,  loss  of  profits,  inconvenience  of  the  owner, 
damage  to  personal  property,  or  the  expense  of  removing  it  is 
not  to  be  estimated  as  a  distinct  element  of  damages.  St.  Louis, 
K.  &  N.  W.  R.  Co.  V.  Knapp,  Stout  &  Co.  Company,  i6o  Mo. 
396  (61  S.  W.  Rep.  300). . 

It  is  proper  to  consider  the  special  disadvantages  and 
annoyances  which  interfere  with  the  full  enjoyment  and  use 
of  the  property  by  the  operation  of  the  road,  such  as  throwing 
smoke,  cinders,  and  ashes  upon  the  premises,  and  the  noise 
and  vibration  caused  by  passing  trains.  Illinois  Cent  R.  Co. 
V.  Turner,  194  111.  575  (62  N.  E.  Rep.  798).    Where  a  right 
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of  way  is  sought  over  land  used  for  agricultural  purposes, 
evidence  of  its  value  for  such  purposes  with  the  road  thereon 
IS  admissible.  Qiicago,  I.  &  E.  Ry.  Co.  v.  Curless,  27  Ind. 
App.  306  (60  N.  E.  Rep.  467).  In  determining  the  damage  to 
property  by  locating  a  railroad  through  it,  the  availability  of 
its  platting  into  city  lots  may  be  considered  when  the  tract 
is  of  considerable  size  and  lies  near  to  a  large  city.  O'Brien 
v.  Schenley  Park  Ry.  Co.,  194  Pa.  St.  336  (45  Atl.  Rep.  89). 
Where  part  only  of  a  tract  of  land  is  taken,  injury  to  the  re- 
mainder is  a  proper  element  of  damages.  Elizabethtown,  L. 
&  B.  S.  R.  Co.  V.  Catlettsburg  Water  Co.,  Ky.  (61  S.  W. 
Rep.  47;  22  Ky.  Law.  Rep.  1632).  Evidence  of  damage  to 
land  adjoining  the  right  of  way  while  constructing  a  cut  on 
the  road  is  admissible.  Indiana  Stone  R.  Co.  v.  Strain,  27 
Ind.  App.  694  (62  N.  E.  Rep.  63).  The  price  received  by 
the  owner  of  land  on  a  sale  of  the  same  pending  condemna- 
tion proceedings  for  a  railroad  right  of  way  over  the  same  is 
not  conclusive  upon  his  right  to  recover.  Little  Rock  &  Ft. 
S.  Ry.  Co.  v.  Allister,  68  Ark.  600  (60  S.  W.  Rep.  953). 
Upon  assessment  of  damages  after  an  actual  appropriation  by 
a  railroad  company  without  the  owner's  consent,  he  is  entitled 
to  the  value  of  the  land  when  taken  by  the  railroad  company, 
and  the  injury  or  diminution  in  value  caused  to  the  contiguous 
landSy  together  with  interest  on  said  sums  thus  ascertained 
from  the  date  of  the  taking.  Southern  Ry.  Co.  v.  Cowan,  129 
Ala.  577  (29  So.  Rep.  985). For  particular  case  determining 
what  will  be  considered  in  assessing  damages  to  land  suitable 
for  a  coal  and  liunber  yard  injured  l^y  an  appropriation  by  a 
railroad  company  to  elevate  its  tracks,  see  New  York,  N.  H. 
&  H.  R.  Co.  V.  Blacker,  178  Mass^  386  (59  N.  E.  Rep.  1020). 

Sec.  221.  Measure  of  damages — ^Taking  of  part  of 
railroad  right  of  way  for  telegraph  line.  In  an  appropria- 
tion of  land  for  a  telegraph  line  it  is  proper  to  show  that  the 
location  of  the  poles  are  so  near  a  barb  wire  fence  as  to  require 
the  substitution  of  a  board  fence  in  order  to  prevent  possible 
injury  to  stock  crowding  in  between  the  poles  and  the  fence ; 
but  it  is  error  to  admit  evidence  of  what  it  would  cost  to  renew 
such  fence  every  ten  years  for  one  hundred  years.  Board  of 
Trade  Tel.  Co.  v.  Darst,  192  111.  47  (61  N.  E.  Rep.  398;  85 
Am.  St.  Rep.  288).  In  discussing  the  measure  of  damages 
for  the  taking  of  a  part  of  a  railroad  right  of  way  for  a  tele* 
graph  line,  the  supreme  court  of  Utah,  in  the  case  of  the 
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Postal  Tel.  Cable  Co.  v.  Oregon  S.  L.  R.  Co.,  23  Utah,  474 
(65  Pac.  Rep.  735),  say:  "It  is  insisted  that,  the  value  of 
the  property  taken  should  be  measured  by  the  most  advan- 
tageous use  to  which  it  could  be  put.  That  rule  is  undoubtedly 
correct  where  one  owns  property  in  fee  and  may  put  it  to 
any  use  which  he  chooses;  but  it  is  not  the  rule,  as  in  this 
case,  where  the  r^lroad  right  of  way  can  only  be  devoted  to 
railroad  uses.  Even  though  the  award  be  nominal,  if  the 
sum  awarded  is  a  full  and  fair  equivalent  for  the  thing  taken, 
it  is  just  compensation.  In  the  case  of  a  railroad  company 
whose  right  of  way  is  held  for  railroad  purposes,  it  is  not 
a  question  as  to  what  the  property  would  be  worth  to  the 
most  advantageous  use  to  which  it  could  be  put ;  but  the  ques- 
tion is,  how  much  will  the  land  be  damaged  for  railroad  pur- 
poses by  the  erection  of  the  telegraph  line?  St.  Louis  &  C. 
E.  R.  Co.  v.  Postal  Tel.  Co.,  173  111.  508  (51  N.  E.  Rep. 
382) ;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  149  111. 
457  (37  N.  E.  Rep  78) ;  Id.,  166  U.  S.  226  (17  Sup.  Ct.  Rep. 
581;  41  L.  Ed.  979).  The  railroad  company  holds  its  right 
of  way  strictly  for  railroad  purposes,  and  is  restricted  in  its 
use  of  the  same  for  such  purposes.  Under  this  view  of  the 
estate  which  the  railroad  company  has  in  its  right  of  way, 
it  is  difficult  to  see  how  the  damage  from  the  erection  of  a  tele- 
graph line  can  be  more  than  nominal.  Evidence  was  intro- 
duced by  appellant  to  show  damages  from  the  added  expense 
of  burning  grass  from  the  right  of  way  by  reason  of  the  erec- 
tion of  telegraph  poles;  but  such  damages  are  too  remote. 
Southwestern  Telegraph  &  Telephone  Co.  v.  Gulf,  C.  &  S.  F. 
R.  Co.  Tex.  Civ.  App.  (52  S.  W.  Rep.  107).  Neither 
can  damages  be  allowed  for  imaginary  dangers.  Jones  v. 
Railroad  Co.,  68  III.  380;  Railroad  Co.  v.  Lamb,  11  Neb. 
592  (10  N.  W.  Rep.  493);  Chicago  &  N.  W.  Ry.  Co.  v. 
Town  of  Qcero,  157  111.  48  (41  N.  E.  Rep.  640)  ;  Lockie  v. 
Telegraph  Co.,  103  111.  401.  Where,  as  in  this  case,  a  tele- 
graph company  has  a  right  under  the  statutes  to  condemn  a 
right  of  way  on  the  right  of  way  of  a  railroad,  the  damages 
tc  be  paid  to  the  railroad  company  are  nominal,  inasmuch  as 
the  railroad  company  only  owns  a  right  of  way,  and  such  a 
right  of  way  is  not  interferred  with  by  the  telegraph  company. 
Railroad  Co.  v.  Catholic  Bishop,  119  111.  529  (10  N.  E.  Rep. 
372) ;  Hilcoat  v.  Bird,  10  C.  B.  327 ;  Allen  v.  City  of  Boston, 
137  Mass.  319;  In  re  Albany  St.,  11  Wend.  149  (25  Am.  Dec. 
618) ;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  166  U.  S.  . 
258  (17  Sup.  Ct.  Rep.  992;  41  L.  Ed.  992)." 
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Sec.  222.  Equitable  relief  from  mistake  of  law.  A 
court  of  equity  will  relieve  against  a  mutual  mistake  of  law 
as  well  as  of  fact,  when  such  mistake  is  established  by  clear 
and  convincing  proof,  and  the  rights  of  innocent  third  parties 
do  not  interfere.  Biggs  v.  Bailey,  49  W.  Va.  188  (38  S.  E. 
Rep.  499).  The  court  say:  "Where  there  is  a  mutual  mis- 
take between  the  parties  to  a  written  contract  or  deed,  even 
though  such  mistake  be  legal,  a  court  of  equity  wil!  grant 
relief  against  the  same,  especially  when  the  party  who  is 
seeking  advantage  thereof  brought  about  the  same,  either  in 
person  or  by  his  agent ;  for  to  permit'  him  to  do  so  is  to  allow 
him  to  take  a  fraudulent  advantage  of,  and  convert  into  a 
wrong,  a  mistake  innocent  in  its  inception,  and  which  he  is 
equitably  bound  to  correct,  as  being  the  true  cause  thereof. 
Robinson  v.  Braiden,  44  W.  Va.  183  (28  S.  E.  Rep.  798)  ; 
Knowlton  v.  Campbell,  48  W.  Va.  294  (37  S.  E.  Rep.  581)  ; 
15  Am.  &  Eng.  Enc.  Law,  642;  State  v.  Paup,  13  Ark.  129 
(56  Am.  Dec.  303)  ;  Green  v.  Railroad  Co.,  12  N.  J.  Eq.  165. 
In  the  latter  case  it  was  held  that,  while  it  is  a  general  rule 
that  ignorance  of  law  excuses  no  one,  there  are  proper  and 
well-recognized  exceptions  to  such  rule,  and  that  in  case  of 
mistake  of  law,  mutual  as  to  both  parties,  attributable  to  the 
agent  of  the  party  seeking  to  take  an  unconscientious  advant- 
age thereof,  equity  will  grant  relief.  In  the  present  case  the 
notary  public,  John  W.  Ball,  who  wrote  the  deeds  for  George 
W.  Bailey,  deceased,  and  who,  as  his  agent,  went  to  secure  the 
signatures  and  acknowledgment  of  Amos  Bailey  and  wife 
thereto,  testifies  that  Amos  Bailey  and  wife,  in  the  presence 
of  the  plaintiff,  objected  to  signing  the  deed,  for  the  reason 
that  it  might  interfere  with  the  prior  deed  of  trust,  and  he 
advised  them  that  it  would  not  do  so,  and  decedent  did  not  in- 
tend anything  of  that  kind,  and  with  this  understanding  as 
to  the  law  they  signed  the  deed.  Afterwards  decedent  deliv- 
ered the  deeds  to  his  father,  to  be  held  by  him ;  and  he,  after 
his  son's  death,  on  her  promise  to  pay  off  and  satisfy  the  bal- 
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ance  yet  due  on  the  trust  debt,  turned  them  over  to  plaintiff, — 
being  the  deeds  from  decedent  and  wife  to  his  father,  and  from 
the  father  and  wife  to  the  plaintiff.  It  is  plain  from  the  un- 
disputed evidence  that  the  plaintiff  is  fully  cognizant  of  the 
whole  matter,  and  well  knows  that  her  deed  was  not  to  inter- 
fere with  the  trust  deed,  but  that  both  she  and  the  land  were 
bound  therefor,  and  so  understanding  she  promised  to  pay 
the  same.  After  receiving  her  deed,  through  ill  advice  she 
declined  to  meet  her  obligation,  but  instituted  this  suit  to  have 
her  deed  declared  a  bar  to  the  trust  debt,  thus  seeking  to  take 
advantage  of  a  mutual  mistake  of  law  brought  about  by  the 
representations  of  herself  and  agents.  This,  a  court  of  equity 
will  not  permit  her  to  do,  but  will  require  her  who  seeks,  to 

first  do,  equity." 

« 

Sec.  223.  Subrogation — General  principles  and  par- 
ticular cases.  Subrogation  is  enforced  to  subserve  the 
ends  of  justice,  but  will  not  be  applied  when  it  will  wrong  an 
innocent  party,  and  where  the  one  invoking  the  doctrine  has 
been  grossly  negligent.  Hayden  v.  HuflF,  60  Neb.  625  (83 
N.  W.  Rep.  920).  Equity  does  not  encourage  or  reward 
negligence,  and  subrogation,  which  is  founded  on  principles  of 
equity  and  benevolence,  is  never  enforced  in  favor  of  one 
who  has  been  negligent  in  asserting  an  equity  and  to  the  preju- 
dice of  innocent  parties  who  have  acquired  interveninji;  rights. 
Hargis  v.  Robinson,  63  Kan.  686  (66  Pac.  Rep.  988).  A 
surety  whose  name  has  been  omitted  from  a  deed  of  trust, 
given  to  secure  the  sureties  on  a  note,  is  entitled  to  be  subro- 
gated to  the  rights  of  his  co-sureties,  if  he  has  paid  the  debt. 
Blanton  v.  Bostic,  126  N.  C  418  (35  S.  E.  Rep.  1035).  Under 
Ind.  Rev.  Stat.  1894,  §§  1097,  1098,  upon  the  avoidance  of 
the  security  given  to  one  to  secure  a  loan  made  by  him  on  the 
lands  of  a  decedent  to  pay  valid  claims  against  his  estate,  he 
becomes  the  equitable' assignee  of  such  claims.  Baker  v.  Mar- 
tin, 156  Irid.  53  (59  N.  E.  Rep.  174).  On  subjecting  the  in- 
terest of  a  vendee  of  land  to  a  judgment  against  him,  one 
who  has  in  good  faith  purchased  the  land  from  the  vendor 
believing  that  the  vendee  had  forfeited  his  interest  in  it,  is 
entitled  to  be  subrogated  to  the  rights  of  the  vendor,  as  to 
the  amount  paid  by  him.  Davis  v.  Vass,  47  W.  Va.  811  (35 
S.  E.  Rep.  826).  One  who  bought  land  at  a  private  sale  from 
a  part  of  a  mortgagor's  heirs,  they  being  the  purchaser  at  the 
forclosure  sale,  is  not  entitled  to  be  subrogated  to  the  mortga- 
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gee's  rights  on  partial  failure  of  his  title  because  all  the  heirs 
had  not  been  made  parties  to  the  foreclosure.  DeMourelle 
V.  Piazza,  jj  Miss.  433  (27  So.  Rep.  623). 

Sec.  224.  Subrogation — One  furnishing  money  to  dis- 
charge prior  lien.  One  who  advances  money  to  pay  a 
claim  which  is  secured  by  a  lien,  under  an  agreement  by 
which  he  is  to  have  an  equal  lien  to  that  paid  off,  is  entitled 
to  be  subrogated  to  the  benefit  of  the  security  w'hich  he  has 
satisfied  with  the  expectation  of  receiving  an  equal  lien.  Bank 
of  Ipswich  V.  Brock,  13  S.  Dak.  409  (83  N.  W.  Rep.  436). 
One  who  advances  money  to  pay  off  an  incumbrance  upon 
realty,  at  the  instance  either  of  the  owner  of  the  pro])erty 
or  the  holder  of  the  incumbrance,  either  upon  the  express 
understanding,  or  tinder  circumstances  from  which  an  under- 
standing will  be  implied,  that  the  advance  made  is  to  be  secured 
by  a  first  lien  on  the  property,  is  not  a  mere  volunteer;  and, 
in  the  event  the  new  security  is  for  any  reason  not  a  first  lien 
on  the  property,  the  holder  of  such  security,  if  not  charge- 
able with  culpable  and  inexcusable  neglect,  will  be  subrogated 
to  the  rights  of  the  prior  incumbrancer  under  the  security  held 
by  him,  unless  the  superior  or  equal  equities  of  others  would 
be  prejudiced  thereby,  and  to  this  end  equity  will  set  aside  a 
cancellation  of  such  security  and  revive  the  same  for  his 
benefit.  Wilkins  v.  Gibson,  113  Ga.  31  (38  S.  E.  Rep.  374: 
S4  Am.  St.  Rep.  204).  See  opinion  for  exhaustive  discussion 
of  the  general  rules  governing  subrogation  and  their  excep- 
tions in  cases  of  this  character.  A  mortgagee  loaning  money 
upon  the  faith  of  a  mortgage  purporting  to  be  signed  by  a 
husband  'and  wife,  which  money  at  the  instance  of  the  mortga- 
gors is  applied  by  him  in  the  payment  of  prior  mortgages, 
is  entitled  to  be  subrogated  to  the  liens  of  the  mortgag'^s  so 
discharged,  the  mortgage  taken  by  him  being  invalid  because 
the  husband  signed  the  wife's  name  thereto  without  her  author- 
ity, where  she  had  immediate  information  of  this  wrong  and 
afterward  acquiesced  in  the  mortgagee  furnishing  money  on 
the  mortgage  to  discharge  the  prior  liens.  Zinkeisen  v.  Lewis, 
63  Kan.  590  (66  Pac.  Rep.  644). 

Sec.  225.  Subrogation — ^Junior  lienholder  discharg- 
ing prior  lien.  One  who  takes  a  second  mortgage  from  a 
mortgagor  who  has  no  title,  because  of  the  fact  that  his 
grantor  had  previously  conveyed  to  another,  and  who  pays  the 
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first  mortgage,  will  be  deemed  a  volunteer  in  making  such 
payment,  and  is  not  entitled  to  be  subrogated  to  the  prior 
mortgagee's  interest.  Pollock  v.  Wright,  15  S.  Dak.  134  (87 
N.  W.  Rep.  584).  The  right  of  a  junior  lienholder  to  make 
a  payment  of  a  paramount  lien,  and  upon  payment  to  be  sub- 
rogated to  all  the  rights  of  such  superior  lienholder,  is  a 
right  to  be  exercised  by  the  junior  lienholder;  and  if  such  pay- 
ment is  neither  made  nor  tendered,  but  the  junior  lienholder 
assumes  and  maintains  the  attitude  of  denying  both  the 
validity  and  superiority  of  such  prior  lien,  the  right  to  make 
payment  and  of  subrogation  will  be  deemed  to  have  been 
waived.  Shattuck  v.  Belknap  Sav.  Bank,  63  Kan.  443  (65 
Pac  Rep.  643).  Citing,  Potts  v.  Plaisted,  30  Mich.  149;  Frost 
V.  Bank,  70  N.  Y.  553  (26  Am.  Rep.  627).  A  second  mortg- 
agee, who  voluntarily  pays  and  consents  to  the  cancellation  of 
interest  coupons  secured  by  the  first  mortgage,  cannot,  in  an 
action  subsequently  brought  to  foreclose  the  prior  mortgage, 
be  subrogated  to  tiie  rights  of  the  first  mortgagee  as  to  such 
coupons,  and  a  decree  allowing  such  indebtedness  to  partici- 
pate pro  rata  with  the  unpaid  principal  and  interest  on  the 
first  mortgage  bond  in  the  proceedings  of  sale  in  such  fore- 
closure proceedings  is  erroneous.  J.  B.  Watkins  Land-Mortg. 
Co.  V.  Williams,  63  Kan.  30  (64  Pac.  Rep.  976).  Where  a 
judgment  debtor  is  the  owner  of  two  lots  and  his  wife  is 
the  owner  of  three  lots,  all  of  which  have  been  mortgaged 
to  seciu-e  a  loan  for  the  wife,  the  wife's  property  being  suffi- 
cient security  for  the  entire  mortgage  debt,  and  the  two  lots 
belonging  to  the  husband  are  worth  less  than  the  judgment, 
and  the  husband  is  insolvent,  the  judgment  creditor  is  en- 
titled to  an  assignment  of  the  mortgage  after  payment  of  the 
mortgage  debt.  Quinnipiac  Brewing  Co.  v.  Fitzgibbons,  73 
Conn.  191  (47  Atl.  Rep.  129) . 

Sec.  226.  Subrogation — Discharging  vendor's  lien  or 
paying  purchase  money  obligations.  In  Kentucky  it  is 
held  that  the  lender  of  money  used  by  the  borrower  to  dis- 
charge a  vendor's  lien  on  land  is  not  entitled  to  be  subrogated 
to  the  lien.  Bougner  v.  Laughlin's  Ex'x.  Ky.  (64  S. 
W.  Rep.  856;  23  Ky.  Law  Rep.  1161).  One  loaning  money 
and  taking  as  security  a  mortgage  on  a  homestead,  to  which 
tlje  husband  has  forged  the  wife's  name,  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  holder  of  a  prior  vendor's  lien  on 
such  homestead  fon  a  part  of  the  unpaid  purchase  price  to  the 
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extent  the  funds  loaned  were  lised  to  discharge  such  lien. 
North  American  Trust  Co.  v.  Lanier,  78  Miss.  418  (28  So. 
Rep.  804 ;  84  Am.  St.  Rep.  635  ) .  One  who  advances  money  at  a 
vendee's  request  to  pay  the  purchase  price  of  realty,  without  a 
transfer  of  the  vendor's  lien  note?,  may  be  subrogated  to  the 
vendor's  rights,  and  enforce  his  lien,  there  being  no  interven- 
ing equity,  since  equity  will  keep  the  lien  alive  as  though  it 
had  been  assigned  as  security  for  the  advancement.  Scott  v. 
Land  Co.,  127  Ala.  161  (28  So.  Rep.  709). 

Sec.  227.    Subrogation — Grantees  to  mortgagees.    If 

an  owner  of  real  estate  agrees  to  sell,  and  then  conveys,  in 
breach  of  his  agreement,  to  a  third  party  having  notice,  the 
grantee  stands  in  no  more  favorable  position  than  the  grantor ; 
hence,  such  a  grantee  who  has  paid  oflF  incumbrances  on  the 
property  is  not  subrogated  to  the  rights  of  the  incumbrancers 
on  being  compelled  to  specifically  perform  the  original  agree- 
ment made  by  the  owner.  Brooks  v.  Wentz,  61  N.  J.  Eq.  474 
(49  Atl.  Rep.  147).  A  purchaser  at  a  void  judicial  sale  of 
land,  made  in  an  attempt  to  enforce  the  provisions  of  a  secur- 
ity deed,  is  subrogated  to  whatever  rights  the  holder  of  the 
security  deed  would  have  had,  had  he  acquired  possession 
under  his  deed.    Ashley  v.  Cook,  109  Ga.  653  (35  S.  E.  Rep. 

89). 

Sec.  228.  Equitable  conversion.  Under  a  will  direct- 
ing the  executors  to  sell  the  real  estate  and  distribute  the  pro- 
ceeds among  persons  named  in  the  will,  such  real  estate  is 
deemed  to  be  converted  into  personalty,  and  partition  cannot 
be  had.  Cahill  v.  Cahill,  62  N.  J.  Eq.  157  (49  Atl.  Rep.  809). 
A  discretionary  power  to  sell  real  estate  given  an  executor  will 
not  of  itself  effect  an  equitable  conversion ;  and  such  a  conver- 
sion will  not  be  decreed  unless  it  be  so  necessary,  as  that,  with- 
out it,  the  provisions  of  the  will  would  be  rendered  unreasonable 
and  incapable  of  a  just  and  effective  operation.  In  re  Tatum, 
169  N.  Y.  514  (62  N.  E.  Rep.  580).  An  equitable  conversion 
of  realty  into  personalty  results  from  a  will  devising  all  of  tes- 
tator's property  to  certain  devisees  in  designated  proportions, 
and  which  directs  a  sale  of  all  property  real  and  personal,  and 
gives  the  executor  full  power  to  make  such  sale,  although  the 
leg^l  title  and  beneficial  interest  passed  to  the  same  persons; 
and  where  the  sale  contemplated  was  not  directed  to  be  made  at 
any  specified  time  in  the  future,  and  was  not  conditioned  upon 
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the  happening  of  any  contingent  event,  the  conversion  took 
place  upon  the  death  of  the  testator,  concurrently  with  the  initial 
operation  of  his  will.  Wayne  v.  Fouts,  io8  Tenn.  145  (65  S. 
W.  Rep.  471).  See  opinion  foi^  particular  acts  held  not  to 
work  a  reconversion  of  the  personalty  into  realty. 
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Sec.  229.  Separate  ownership  of  lower  and  upper  stor* 
ies  of  building — RepairflL  Where  a  two-story  building  is 
erected  jointly  by  two  parties  under  a  contract  giving  to  one 
the  exclusive  use  of  the  upper  story,  and  to  the  other  exclu- 
sive use  of  the  lower  story,  there  is  a  joint  obligation  to  re- 
pair, as  necessity  may  require,  such  portions  of  the  building 
as  of  necessity  contribute  to  the  safe,  comfortable  use  by  both 
tenants  of  his  part.  Such  parts  would  be  the  foundation,  the 
outside  walls,  roof,  and  such  like  parts.  Hotopp  v.  Morrison 
Lodge,  No.  76,  Ky.  (63  S.  W.  Rep.  44;  23  Ky.  Law 
Rep.  418). 

Sec.  230.  Creation  of  fee  simple  estate.  A  devise  to 
one  "for  her  sole  use,"  without  a  remainder  over,  creates  an 
absolute  estate,  where  there  is  nothing  to  show  that  a  life 
estate  was  intended.  Nye  v.  Koehne,  22  R.  L  118  (47  Atl. 
Rep.  215).  A  deed  without  the  usual  covenants  of  warranty 
to  one  "for  her  sole  use  and  that  of  her  heirs"  creates  an  estate 
in  fee  simple  which  is  not  cut  down  by  a  provision  that  "she 
is  not  to  have  the  privilege,  under  any  circumstances,  to  deed 
it  away,  or  to  make  a  mortgage  on  it  to  any  one."  Teaney  v. 
Mains,  113  la.  53  (84  N.  W.  Rep.  953).  A  grantee  who  is 
given  absolute  power  to  sell  and  convey  takes  a  fee,  notwith- 
standing a  clause  in  the  conveyance  to  him  that  in  case  of  his 
death  without  any  child  or  children  the  land  or  the  proceeds 
thereof  should  revert  to  his  grantor.     Ray  v.  Spear's  Ex'r. 

Ky.  (65  S.  W.  Rep.  867;  23  Ky.  Law  Rep.  1338).  A 
devisee  who  is  given  absolute  power  of  disposition  takes  a  fee, 
notwithstanding  a  provision  in  the  will  designating  to  whom 
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any  portion  of  the  estate  not  used  or  disposed  of  by  the  devisee 
at  his  death  should  pass.  Logan  v.  Sills,  28  Ind,  App.  170  (62 
N.  E.  Rep.  459)  ;  Hammond  v.  Croxton,  Ind.  App.  (61 
N.  E.  Rep.  596) ;  Benninghoff  v.  Evangelical  Ass'n  Church, 
28  Ind.  App.  374  (61  N.  E.  Rep.  952).  A  simple  devise  of 
property  by  a  testator  to  his  wife  gives  her  a  fee,  notwithstand- 
ing a  later  clause  in  the  will  provides  that  "if  at  my  wife's 
death  there  is  any  property  then  in  her  possession  or  control,  I 
desire  one-half  the  same  shall  revert  to  my  nephew,  F.  D." 
Dalrymple  v.  Leach,  192  111.  51  (61  N.  E.  Rep.  443).  A  deed 
executed  in  consideration  of  love  and  affection,  to  the  grantor's 
daughter,  on  condition  that  "my  said  daughter  shall  hold  and 
enjoy  said  lands  during  her  lifetime,  and  after  her  death  to  go 
to  all  her  children,"  is  held  to  convey  to  the  grantee  a  fee 
simple  estate.  Chavis  v.  Chavis,  57  S.  C.  173  (35  S.  E.  Rep.~ 
507).  A  fee  is  devised  by  a  will  in  which  the  testator  devises 
to  his  son,  "This  farm  to  be  held  by  him  for  his  own  use  dur- 
ing his  life ;  at  his  death  the  same  to  descend  to  his  children, 
or,  in  default  of  children,  to  his  legal  heirs."  Brinton  v.  Mar- 
tin, 197  Pa.  St.  615  (47  Atl.  Rep.  841).  A  devise  of  real  es- 
tate to  a  testator's  wife  during  her  life,  and  "at  the  death. of  my 
wife  all  the  property  to  go  to  my  daughter,  Isabella  Mathews 
Baer,  for  the  benefit  of  her  heirs,"  gives  the  daughter  surviving 
the  life  tenant  an  estate  in  fee  simple.  Baer  v.  Forbes,  48  W. 
Va.  208  (36  S.  E.  Rep.  364).  A  devise  of  an  estate  to  trustees 
to  provide  for  the  support  of  the  testator's  son,  with  remainder 
to  his  issue,  modifie.d  by  a  codicil  to  the  effect  that  if  the  son 
should  be  released  from  his  debts  by  a  discharge  from  his 
creditors  or  by  bankruptcy  proceedings,  the  trust  should  cease, 
and  the  trustees  should  convey  to  the  son,  vests  an  absolute 
estate  in  fee  in  the  son,  free  from  the  trust,  upon  the  payment 
by  him  of  all  his  debts  except  such  as  are  barred  by  the  statute 
of  limitations.  In  re  Ames,  22  R.  I.  54  (46  Atl.  Rep.  47)'. 
Under  Kurd's  Ill's  Rev.  Stat.  1899,  ch.  30,  §  13,  a  devise  to  A. 
and  S.  "and  their  children,"  passes  a  fee  to  them,  they  having 
no  children  at  the  testator's  death.  Davis  v.  Ripley,  194  III. 
399  (62  N.  E.  Rep.  852).  Where  a  deed  from  a  father  to  his 
daughter  stipulates  to  whom  the  property  should  pass  in  case 
of  her  death  "without  children"  during  his  lifetime,  and  on 
her  death  "without  issue"  after  his  death,  she  takes  a  defeasible 
fee  subject  to  be  defeated  by  her  death  at  any  time  without 
children.  Calmes  v.  Jones,  Ky.  (63  S.  W.  Rep.  583; 
23  Ky.  Law  Rep.  504).    A  deed  to  a  woman  and  her  children. 
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she  having  no  children  at  the  time,  and  if  she  should  die  with- 
out leaving  a  child  or  children  the  land  to  revert  to  the  donor  or 
his  heirs,  conveys  a  qualified  fee,  subject  to  be  devested  upon  the 
donee's  death  without  having  a  child  living  at  her  death,  or  to 
become  absolute  upon  her  dying  and  leaving  a  child  in  life. 
Davis  V.  HoUingsworth,  113  Ga.  210  (38  S.  E.  Rep.  827;  84 
Am.  St,  Rep.  233).  Alabama  Code,  §  1020,  provides  that 
every  estate  in  lands  is  to  be  taken  as  a  fee  simple  unless  it 
already  appears  that  a  less  estate  was  intended;  therefore  a 
deed  to  trustees  of  a  college,  reciting  that  such  trustees  and 
their  successors  in  office  were  to  have  and  hold  the  land  to  the 
use  of  said  college,  is  a  grant  in  fee  simple,  and  not  on  a  condi- 
tion that  the  land  be  used  for  educational  purposes  only,  and 
such  land  does  not  revert  to  the  grantors  and  their  heirs  upon 
the  removal  of  the  college  therefrom.  Hunter  v.  Murfee,  126 
Ala.  123  (28  So.  Rep.  7).  A  limitation  on  a  fee  g^nted  is 
void.  Kron  v.  Kron,  195  111.  181  (62  N.  E.  Rep.  809).  Under 
the  statute  of  Georgia  it  is  held  competent  to  limit  a  fee  upon  a 
fee.  Davis  v.  HoUingsworth,  113  Ga.  210  (38  S.  E.  Rep.  827; 
84  Am.  St.  Rep.  233).  When  an  estate  in  fee  simple  is  clearly 
given  a  person,  the  estate  so  given  cannot  be  cut  down  or  mod- 
ified by  subsequent  clauses  in  the  will,  unless  the  intention  to 
do  so  is  manifest  from  words  as  clear  and  certain  as  those 
which  gave  the  fee-simple  estate.  Langman  v.  Marbe,  156  Ind. 
330  (58  N.  E.  Rep.  191)  ;  Fenstermaker  v.  Holman,  Ind. 
App.  (61  N.  E.  Rep.  599).  For  particular  deeds  and  de- 
visees held  to  create  a  fee  simple  estate,  see  Lee  v.  Miles,  56 
S.  C.  428  (35  S.  E.  Rep.  2)  ;  Jenkins  v.  Horwitz,  92  Md.  34 
(47  Atl.  Rep.  1022)  ;  Gilchrist  v.  Empfield,  194  Pa.  St.  397 
(45  Atl.  Rep.  46)  ;  Gay  v.  Dibble,  72  Conn.  590  (45  Atl.  Rep. 
359)  ;  Constantine  v.  Moore,  Ky.  (62  S.  W.  Rep.  1016 ; 
23  Ky.  Law  Rep.  369)  ;  Yocum  v.  Siler,  160  Mo.  281  (61  S. 
W.  Rep.  208),  construing  Stat.  13,  Edw.  I;  Mo.  Stat.  1845, 
ch.  32,  §  2 ;  1879,  §  4004. 

Sec.  231.  Estates  tail.  A  deed  conveying  real  estate 
to  a  husband  and  wife,  "to  them  and  their  bodily  heirs  for- 
ever," conveys  what  would  have  been  at  the  common  law  an 
estate  tail  special,  but  under  the  terms  of  Hurd's  111.  Rev.  Stat. 
1899,  ch.  30,  §  6,  a  life  estate  vests  in  the  husband  and  wife 
and  the  remainder  in  fee  to  the  bodily  heirs  of  both  of  them, 
and  not  to  the  bodily  heirs  of  either.  Atherton  v.  Roche,  192 
111.  252  (61  N.  E.  Rep.  357;  55  L.  R.  A.  591).    In  Georgia  it 
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is  held  that  a  devise  to  A.  for  her  separate  use,  and,  in  case  she 
has  no  issue,  to  B,  before  the  act  of  1854,  is  a  devise  limited 
upon  an  indefinite  failure  of  issue,  which,  under  the  English 
rules  of  interpretation,  creates  an  estate  tail  by  implication 
under  the  statute  de  donis,  and  is,  therefore,  enlarged  into  a 
fee-simple  estate  by  the  act  of  December  21,  1821.  Hertz  v. 
Abrahams,  no  Ga.  707  (36  S.  E.  Rep.  409;  50  L.  R.  A.  361). 
See  opinion  for  exhaustive  discussion  of  this  subject.  Apply- 
ing Ky.  Stat.,  §  2343,  converting  an  estate  tail  into  a  fee  simple, 
it  is  held  that  a  grantor  will  not  be  deemed  to  have  intended  to 
create  an  estate  tail  if  any  other  reasonable  construction  can  be 
given  to  the  deed ;  and  a  grant  to  "C.  and  the  heirs  of  her  body, 
their  heirs  and  assigns"  will  be  construed  as  creating  a  joint 
estate  in  C.  and  her  children.  Combs  v.  Eversole,  Ky. 
(64  S.  W.  Rep.  524;  23  Ky.  Law  Rep.  932).  For  application 
of  this  statute  to  particular  deeds,  see  Davis  v.  Davis,  Ky. 
(65  S.  W.  Rep.  122;  23  Ky.  Law  Rep.  1132)  ;  Louisville 
Trust  Co.  V.  Erdman,  Ky.  (58  S.  W.  Rep.  814;  22 
Ky.  Law  Rep.  729).  Under  Mo.  Rev.  Stat.  1835,  p.  119,  §  5, 
a  deed  to  the  grantee  and  the  heirs  of  her  body,,  passes  to  the 
grantee  a  life  estate,  her  eldest  son  then  in  being  acquiring  the 
remainder  in  fee  simple.  Frame  v.  Humphreys,  164  Mo.  336 
(64  S.  W.  Rep.  116).  A  devise  to  one  for  life  "but  should  she 
die  wdthout  leaving  a  family,"  then  over,  creates  a  fee  tail  in 
the  devisee  which  is  enlarged  to  a  fee  simple  by  the  statute  of 
Pennsylvania.  Beilstein  v.  Beilstein,  194  Pa.  St.  152  (45  Atl. 
Rep.  73 ;  75  Am.  St.  Rep.  692).  A  devise  by  a  testator  of  one- 
fourth  of  certain  real  estate  to  his  wife  for  life,  and  at  her 
death  to  his  children,  which  continues:  "And  the  remaining 
three-fourths  *  *  *  j  give  and  devise  in  equal  parts  to  my 
three  sisters,  E.,  A.,  and  C,  and  to  their  heirs.  If  the  said  C. 
should  die  without  issue,  I  direct  that  her  share  shall  be  divided 
amongst  the  surviving  legatees  named,"  creates  in  C.  a  fee  tail 
which  is  converted  into  a  fee  simple  by  Pa.  Laws,  1855,  p. 
368.  Stouch  V.  Zeigler,  196  Pa.  St.  489  (46  Atl.  Rep.  486). 
For  further  application  of  this  statute,  see  Palethorp  v.  Pale- 
thorp,  194  Pa.  St.  408  (45  Atl.  Rep.  322).  Wis.  Rev.  Stat. 
1898,  §  2027  construed  and  applied— conversion  of  estates  tail 
into  fee  simple.  In  re  Webber's  will,  108  Wis.  626  (84  N.  W. 
Rep.  896). 

Sec.  232.    Rule  in  Shelley's  case.    The  rule  does  not 
apply  to  a  conveyance  which  vests  an  equitable  estate  in  one 
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and  the  legal  estate  in  another.  Brown  v.  Wadsworth,  i68 
N.  Y.  225  (61  N.  E.  Rep.  250).  A  devise  of  real  estate  to  one 
to  have  and  to  hold  "for  and  during  her  natural  life,  and  to 
her  heirs  in  fee"  after  her  death,  comes  within  the  rule.  In 
Indiana  the  word  "children"  has  always  been  held  as  a  word 
of  purchase.  Bonner  v.  Bonner,  28  Ind.  App.  147  (62  N.  E. 
Rep.  497).  The  rule  is  held  not  to  apply  to  a  devise  of  land 
to  one  for  his  life  and  at  his  death  to  "his  nearest  blood  rela- 
tions." McCann  v.  McCann,  197  Pa.  St.  452  (47  Atl.  Rep. 
743;  80  Am.  St.  Rep.  846).  The  rule  applies  to  a  devise  of 
land  to  R.  "for  and  during  the  term  of  his  natural  life,"  and 
after  his  decease  to  pass  to  his  oldest  son  living  at  the  time  of 
his  death,  and  "If  he  has  no  son  living  at  the  time  of  his 
death,  then  to  his  legal  heirs  and  representatives,"  it  ap- 
pearing that  R.  never  had  a  son.  Eby  v.  Shank,  196  Pa.  St. 
426  (46  Atl.  Rep.  495).  Before  the  abolition  in  Ohio  of  the 
rule  in  Shelley's  Case,  as  to  wills,  a  devise  of  lands  by  a  testa- 
tor to  his  son  for  life  and  at  his  death  to'  go  to  his  heirs, 
nothing  being  in  the  will  to  show  that  the  testator  used  the 
word  "heirs"  to  designate  a  more  limited  class,  as  children, 
passed  a  fee  simple  estate  to  the  son.  Brockschmidt  v.  Archer, 
64  O.  St.  502  (60  N.  E.  Rep.  623).  A  deed  granting  to  cer- 
tain trustees  the  legal  estate  and  creating  an  equitable  life 
estate  in  the  grantor,  with  a  Contingent  remainder  in  fee  to  his 
right  heirs  after  the  termination  of  an  equitable  life  estate  ia 
his  widow  is  not  \^thin  the  rule  in  Shelley's  Case,  as  the  pre- 
ceding life  estate  in  the  grantor  was  an  equitable  estate,  and  the 
remainder  to  the  heirs  a  legal  estate.  Mercer  v.  Safe  Deposit 
&  Trust  Co.,  91  Wd.  102  (45  Atl.  Rep.  865).  Particular  con- 
veyance to  which  the  rule  is  held  not  to  apply.  Wyman  v. 
Johnson,  68  Ark.  369  (59  S.  W.  Rep.  250). 

Sec.  333.  Creation  of  life  estate.  The  reservation  of 
a  life  estate  in  favor  of  the  grantors  in  a  deed  in  fee  "with  the 
absolute  corttrol  of  the  said  real  estate,  the  same  as  if  this  con- 
veyance had  not  been  made,  for  and  during  the  period  of  the 
natural  life  of  the  grantors,  and  each  of  them,"  is  not  incon- 
sistent with  the  grant  contained  in  the  instrument,  so  as  to  oper- 
ate to  defeat  it,  and  relieve  the  grantee  accepting  it  from  lia- 
bility to  pay  the  consideration  named.  Haines  v.  Weirick,  155 
Ind.  548  (58  N.  E.  Rep.  712;  80  Am.  St.  Rep.  251).  Under 
Mo.  Rev.  Stat.  1825,  p.  216,  §  4,  and  Rev.  Stat.  1835,  p.  119, 
§  S,  a  deed  executed  in  1844  to  a  married  woman  "and  to  her 
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bodily  heirs,"  conveyed  to  her  an,  estate  for  life  only.  Hall  v. 
French,  165  Mo.  430  (65  S.  W.  Rep.  769).  A  devise  to  a 
testator's  widow  "during  widowhood"  is  a  devise  for  life  sub- 
ject to  being  terminated  by  her  marriage ;  and  the  fact  that  the 
devise  over  is  of  whatever  property  she  "at  the  time  of  her 
death  may  possess"  does  not  enlarge  her  estate.  Kratz  v. 
Kratz,  189  III.  276  (59  N.  E.  Rep.  519).  A  deed  by  Isaac 
Cotts  conveying  certain  laid  "in  trust  for  the  sole  and  separ- 
ate use  and  benefit  of  Susan  E.  Cotts  during  her  natural  life, 
and  upon  her  death  the  said  property  shall  be  equally  divided 
among  the  children  of  said  Isaac  Cotts  and'  Susan  E.,  his 
wife,"  creates  a  life  estate  in  his  wife,  and  a  remainder  in  such 
children,  such  remainder  vesting  at  once  on  the  execution  of 
the  deed,  and  is  not  in  suspension  until  the  death  of  the  wife. 
Diehl  V.  Cotts,  48  W.  Va.  255  (37  S.  E.  Rep.  546).  A  devise 
of  the  income  of  a  testator's  property*  to  his  daughter,  and 
should  she  die  without  issue  the  property  to  "revert  back"  to 
the  "heirs"  of  the  testator  and  his  deceased  wife,  but  should 
she  die  with  issue  such  issue  was  to  inherit  the  estate,  gives  a 
life  estate  to  the  daughter.  Johnson  v.  Askey,  190  111,  58 
(60  N.  E.  Rep.  76). 

A  devise  to  one  for  life,  and  at  his  death  the  remainder 
to  his  children,  "share  and  share  alike,  forever,"  gives  him  a 
life  estate  only,  and  not  a/  fee  tail.  Lancaster  v.  Flowers,  198 
Pa.  St.  614  (48  Atl.  Rep.  896).  A  will  consisting  of  a  single 
sentence  in  the  German  language,  of  which  the  following  is,  as 
nearly  as  possible,  a  literal  translation  into  English,  omitting 
names :  "I  do  will  and  bequeath  to  my  wife  all  my  property, 
she  has  entire  control  ["Sie  habt  zu  verfuegen"]  over  the  same 
after  my  death  as  long  as  she  lives,"— devises  a  life  estate  only. 
Schimpf  V.  Rhodewald,  62  Neb.  105  (86  N.  W.  Rep.  908). 
Where  a  provision  in  a  will  that  the  testator's  wife  "shall  have 
all  my  real  and  personal  property  that  I  may  be  possessed  of  at 
the  time  of  my  death,"  is  followed  by  a  clause  devising  the 
same  property  at  the  death  of  his  wife  to  his  daughter,  the 
wife  takes  only  a  life  estate  in  the  land.  Fenstermaker  v.  Hol- 
man,  158  Ind.  71  (62  N.  E.  Rep.  699).  A  will  devising  land 
to  the  testator's  brother,  and  other  land  to  his  niece,  containing 
a  provision,  "They  I  emphatically  will  to  hold  their  respective 
shares  of  my  bequest  independently  of  all  others;  he  inde- 
pendently of  his  wife,  and  she  of  her  future  husband  when  she 
shall  marry, — ^and  transmit  that  share,  respectively  to  their 
children,  if  they  shall  have  such,  free  from  all  incumbrances 
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and  debts,"  vests  in  the  niece  merely  a  life  estate.  Shannon  v. 
Bonham,  27  Ind.  App.  369  (60  N.  E.  Rep.  951).  A  stipulation 
in  a  devise  of  land  by  a  testator  to  his  nephew,  that  if  testa- 
tor's sister,  living  in  Germany,  came  to  this  country,  "it  is  in- 
tended by  testator  that  she  shall  have  a  dowry  in"  certain  real 
estate,  was  held  to  give  the  sister  a  life  estate  in  the  property 
if  she  came  to  America  to  live.  Wendler  v.  Lambeth,  163  Mo. 
428  (63  S.  W.  Rep.  684).  Particular  deeds  and  wills  held  to 
create  life  estates.  Burnett  v.  Sumerlin,  no  Ga.  349  (35  S.  E. 
Rep.  655)  ;  Peterson  v.  Ferrell,  127  N.  C.  169  (37  S.  E.  Rep. 
189)  ;  White  v.  Clark  County  Nat.  Bank,  Ky.  (59  S. 

W.  Rep.  505 ;  22  Ky.  Law  Rep.  932) ;  Benson  v.  Edwards, 
Tenn.  Ch.  (61  S.  W.  Rep.  1034) ;  Bedford  Lodge,  L  O.  O. 
F.  v.  Lentz,  194  Pa.  St.  399  (45  Atl.  Rep.  378)  ;  Barth  v. 
Earth,  Ky.  (64  S.  W.  Rep.  993;  23  Ky.  Law  Rep. 
1246)  ;  Du  Four  v.  Bubb,  199  Pa.  St.,107  (48  Atl.  Rep.  900) ; 
Paul  v.  Dole,  70  N.  H.  593  (49  Atl.  Rep.  572)  ;  Cain  v.  Robert- 
son, 27  Ind.  App.  198  (61  N.  E.  Rep.  26) ;  Anderson  v.  Ett- 
ridge,  125  Mich.  464  (84  N.  W.  Rep.  613)  ;  Brendel  v.  Hansen, 
127  Mich.  396  (8i5  N.  W.  Rep.  951)  ;  Cochran  v.  Hudson,  no 
Ga.  762  (36  S.  E.  Rep.  71)  ;  Roberts  v.  Ellis,  59  S.  C.  137  (37 
S.  E.  Rep.  250) . 

Sec.  234.  Conveyance  or  incumbrance  by  life  tenant. 
Upon  a  voluntary  conveyance  of  her  estate  by  a  life  tenant  to 
those  entitled  to  the  reversion  their  right  to  possession  accrues 
and  they  cannot  attack  the  conveyance  as  a  fraud  on  creditors 
in  order  to  prevent  the  operation  of  the  statute  of  limitations 
against  thein.  Whitaker  v.  Whitaker,  157  Mo.  342  (58  S.  W. 
Rep.  5).  The  estate  of  a  second  life  tenant  to  whom  property 
is  devised  "if  undisposed  of,"  terminates  upon  the  §ale  of  the 
property  by  the  first  life  tenant,  and  he  has  no  interest  in  the 
proceeds.  Lawrence  v.  Beardsley,  74  .Conn,  i  (49  Atl.  Rep. 
190).  The  grant  to  a  railroad  company  of  a  right  of  way  over 
lands  made  by  one  having  a  life  estate  therein  will  protect  it 
from  an  action  against  it  as  trespasser,  but  does  not  prevent  the 
remaindermen  from  recovering  compensation.  Cureton  v. 
South  Bend  R.  Co.,  59  S.  C.  371  (37  S.  E.  Rep.  914).  A  wife 
to  whom  a  husband  devises  all  his  property  "for  and  during  her 
lifetime,  to  support  herself  and  my  children  and  to  educate  my 
children,"  takes  the  property  incumbered  with  a  trust  for  the 
support  and  education  of  testator's  children,  and  she  had  no 
power  to  sell  her  life  interest  in  the  estate.    Hunter  v.  Hunter, 
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S8  S.  C  382  (36  S.  E.  Rep.  734;  79  Am.  St.  Rep.  845).  One 
to  whom  a  life  estate  in  land  is  conveyed  cannot  bind  the  re- 
maindermen by  a  mortgage  given  for  the  purchase  price,  they 
not  being  parties  thereto,  McDonald  v.  Woodward,  58  S.  C. 
554  (36  S.  E.  Rep.  918).  A  provision  in  a  deed  conveying  a 
life  estate,  empowering  the  grantee  "to  sell  or  dispose  of  any  or 
all  of  said  real  estate  upon  any  terms,  but  the  proceeds  are  to 
be  invested  in  other  real  estate,  upon  the  same  terms,  condi- 
tions, and  limitations  as  are  herein  set  forth,"  gives  the  grantee 
power  to  mortgage  the  lands  conveyed,  and  the  mortgagee  is 
charged  with  the  obligation  of  seeing  to  the  proper  re-invest- 
ment of  the  funds,  it  not  appearing  that  he  had  any  knowledge 
of  a  contemplated  misappropriation.  Jackson  v.  Everett, 
Tenn.        (58  S.  W.  Rep.  340). 

Sec  235,  Rights  and  liabilities  of  life  tenant  and  re- 
mainder man.  Ordinarily  a  life  tenant  may  use  the  prem- 
ises as  he  sees  fit,  provided  no  injury  is  done  the  inheritance ; 
he  may  work  pits  or  mines  that  have  already  been  opened,  but 
he  cannot  open  new  ones.  Those  already  opened  he  may  work 
even  to  the  point  of  exhaustion.  He  may  sink  new  shafts  upon 
mines  already  opened,  but  cannot  open  new  veins.  Nor  can  he 
by  the  execution  of  a  lease  authorize  the  opening  of  new  mines. 
Hook  V.  Garfield  Coal  Co.,  112  la.  210  (83  N.  W.  Rep.  963). 
A  wife  who  is  made  sole  executrix  without  bond  of  her  hus- 
band's w^ill  by  which  he  gives  her  the  use  and  income  of  his 
estate  during  life  without  impeachment  of  waste  and  the  right 
to  use  so  much  of  the  principal  thereof  as  might  be  required  in 
case  the  use  and  income  proved  insufficient  for  her  support  and 
maintenance,  the  unexpended  remainder  to  go  to  certain  per- 
sons, and  who  is  also  invested  with  full  power  to  sell,  convey, 
invest  and  reinvest  the  property  in  her  discretion,  cannot  be 
compelled  to  render  an  accounting  to  the  remaindermen  unless 
mismanagement  or  misappropriation  on  her  part  is  showni. 
Tilton  V.  Tilton,  70  N.  H.  325  (47  Atl.  Rep.  256).  The  pur- 
chase of  real  estate  by  an  executrix  and  life  tenant  with  the 
funds  of  an  estate  does  not  vest  in  the  remainderman  an  equit- 
able estate  in  the  lands  so  purchased  proportionate  to  the  funds 
used,  but  he  has  merely  a  charge  on  the  land  bearing  interest 
after  death  of  the  life  tenant.  Bohle  v.  Hasselbrock,  61  N.  J. 
Eq.  470  (48  Atl.  Rep.  916).  The  surplus  of  a  sale  under  a 
mortgage  executed  jointly  by  a  mother  and  son  as  life  tenant 
and  remainderman  respectively  should  be  distributed  equally 
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between  them,  where  the  money  obtained  by  giving  the  mort- 
gage is  used  in  making  permanent  improvements  upon  the 
mortgaged  property,  and  there  was  nothing  to  suggest  that  the 
mortgagors  were  not  to  be  equally  bound.  Weber  v.  Lauman, 
91  Md.  90  (45  Atl.  Rep.  870).  The  grantee  of  a  life  tenant 
cannot  purchase  hostile  claims  to  set  up  in  opposition  to  the 
original  title  during  the  life  tenancy,  but  he  may  against  the 
remaindermen  upon  the  termination  of  the  life  estate.  Hunt 
V.  Rabitoay,  125  Mich.  137  (84  N.  W.  Rep.  59;  84  Am.  St. 
Rep.  563). 

Sec  236.  Rights  and  liabilities  of  life  tenant  and  re- 
maindermen— ^Taxes,  interest,  repairs  and  improvement. 
It  is  the  duty  of  the  life  tenant  or  those  in  possession  under  him 
to  pay  the  taxes  on  the  property.  Hall  v.  F,rench,  165  Mo.  430 
(65  S.  W.  Rep.  769)  ;  Booth  v.  Booth,  114  la.  78  (86  N.  W. 
Rep.  51).  The  life  tenant  is  usually  required  to  pay  the  inter- 
est on  the  incumbrance  when  an  incumbered  estate  is  left  to  one 
for  life,  with  remainder  to  another,  but  where  the  life  tenant 
and  remainderman  jointly  execute  a  mortgage,  with  nothing 
to  suggest  that  they  were  not  to  be  equally  bound  for  the  debt, 
the  remainderman  is  chargeable  with  one-half  the  interest  due 
thereon.  Weber  v.  Lauman,  91  Md.  90  (45  Atf.  Rep.  870). 
On  the  death  of  a  person  having  a  life  interest  in  the  pro- 
ceeds of  a  mortgage,  the  interest  accruing  between  the  date  of 
the  last  payment  of  interest  and  her  death  belongs  to  the  re- 
maindermen and  not  to  her  representatives,  where  the  interest 
was  payable  semi-annually,  and  where  the  deed  of  trust  creat- 
ing the  estate  provided  that  on  the  death  of  the  holder  of  the 
life  estate,  the  mortgage  "with  all  accumulations  of  interest" 
should  go  to  her  children.  Lewis  v.  Towar,  N.  J.  Eq. 
(45  Atl.  Rep.  999).  As  a  general  rule  necessary  repairs  must 
be  made  by  the  life  tenant  and  are  not  chargeable  against  the 
remaindermen.  Booth  v.  Booth,  114  la.  78  (86  N.  W.  Rep. 
51)  ;  Ashby  v.  Ashby,  59  N.  J.  Eq.  547  (46  Atl.  Rep.  522).  A 
life  tenant  is  required  to  make  repairs  so  as  to  prevent  waste, 
even  though  the  will  under  which  he  holds  recites  that  the  tes- 
tator intends  to  give  him  the  occupancy,  use,  and  control  of  said 
premises  "without  rent  or  payment  of  any  kind  except  taxes." 
Burke  v.  Millikin,  69  N.  H.  501  (45  Atl.  Rep.  401 ) .  Expendi- 
tures by  trustees  who  hold  in  trust  an  estate  for  the  life  of  an- 
other in  lands,  parts  of  which  are  below  high  tide,  in  repairing 
banks  which  were  constructed,  before  their  estate  commenced, 


§  236, 237  ESTATES  212 

to  keq)  out  the  tide,  are  not  chargeable  upon  the  remainder- 
men, after  the  death  of  the  Kfe  tenant.  Perrine  v,  Newell,  62 
N.  J.  Eq.  14  (49  Atl.  Rep,  724).  When  an  undivided  interest 
in  an  entire  estate,  which  consists  of  both  realty  and  person- 
alty, is  devised  to  one  for  life,  with  remainder  over  to  others, 
and  the  whole  estate  is  necessarily  and  properly  kept  together 
for  a  period  of  years,  the  necessary  expenses  of  keeping  the 
realty  in  repair  and  the  legitimate  expenses  of  administration 
are,  as  between  the  life  tenant  and  the  remaindermen,  properly 
payable  out  of  the  estate's  income.  Beerman  v.  De  Give,  112 
Ga.  614  (37  S.  E.  Rep.  883).  A  life  tenant  cannot  charge  the 
remainderman  with  the  cost  of  permanent,  improvements  that 
he  puts  upon  the  land.  Weber  v.  Lauman,  91  Md.  90  (45  Atl. 
Rep.  870).  A  life  tenant  is  not  required  to  bear  the  entire 
assessment  of  benefits  for  laying  out  a  street,  where  the  will 
directs  trustees  to  collect  rents,  and  after  paying  therefrom  "all 
taxes,  rates,  assessments,  and  expenses  of  every  nature  in  re- 
spect to  the  trust,"  to  pay  over  the  residue  to  testator's  sister 
for  life,  and  at  her  deaths  distribute  the  trust  estate  among  his 
xiieces,  as  such  direction  related  to  incidental  and  temporary 
expenses  of  the  estate  only.  Rhode  Island  Hosp.  Trust  Co.  v. 
Babbitt,  22  R.  I.  113  (46  Atl.  Rep.  403). 

Sec.  237.  Sale  by  court  of  lands  held  by  Ufe  tenant  and 
remaindermen.  No  power  is  given  to  the  courts  to  author- 
ize a  life  tenant  to  sell  the  remainder,  even  though  belonging 
to  minor  children,  for  the  purpose  of  reinvestment,  or  to  en- 
hance the  interest  of  the  remaindermen,  and  such  a  sale,  though 
directed  by  a  court  of  equity,  will  not  defeat  the  estate  of  the 
remaindermen  or  start  the  statute  of  limitations  to  running 
against  them  until  the  death  of  the  life  tenant.  Hoskins  v. 
Ames,  78  Miss.  986  (29  So.  Rep.  828).  Non-existence  of  re- 
maindermen of  the  first  class  under  a  will  leaving  property  in 
trust  to  one  for  life,  with  remainders  over,  will  not  prevent  the 
sale  of  realty  by  a  court  of  equity  so  as  to  bind  such  remainder- 
men should  they  come  into  being,  if  the  life  tenant  and  living 
remaindermen  of  the  other  classes  are  before  the  court.  Ridley 
V.  Halliday,  106  Tenn.  607  (61  S.  W.  Rep.  1025 ;  53  L.  R.  A. 
477;  82  Am.  St.  Rep.  902).  Construing  and  applying  W.  Va. 
Code,  ch.  71,  §  20,  authorizing  the  sale  of  any  estate  held  "sub- 
ject to  a  limitation  contingent  upon  the  dying  of  any  person 
without  heir  or  heirs  of  the  body  or  issue  of  the  body  or  chil- 
dren or  offspring  or  descendant  or  other  relative,"  upon  peti- 
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tion  of  the  holder  of  such  estate  to  which  "all  persons  then 
living  and  contingently  interested  shall  be  made  defendants/' 
it  is  held  that  the  last  quoted  phrase  includes  only  known  per- 
sons in  interest,  and  not  unknown  heirs,  either  non-ascertain- 
able  or  not  in  being.  The  equitable  doctrine  of  representation 
by  persons  similar  and  prior  in  estate,  for  the  purposes  of  con- 
venience and  justice,  applies,  of  necessity,  in  all  cases  where 
possible  heirs  or  devisees  contingently  interested  are  physically 
or  legally  not  in  being,  or  non-ascertainable.  Burlingham  v. 
Vandevender,  47  W.  Va.  804  (35  S.  E.  Rep.  835).  A  statute 
(Mich.  Comp.  Laws,  §§  9234-9242,  as  amended  by  Act  Apr.  9, 
1901,  §§  I,  2)  authorizing  the  circuit  court  upon  the  petition 
of  one  seized  of  a  life  estate  in  the  lands  with  or  without  power 
of  appointment  by  will  to  order  a  sale  of  such  lands  and  provide 
for  a  proper  disposition  of  the  money,  where  the  rights  of  the 
parties  otherwise  would  be  jeopardized,  is  constitutional;  and 
such  a  sale  may  be  made,  although  the  vicissitude  of  life  may 
change  the  ownership  of  the  remainder.  Garrison  v.  Hecker, 
128  Mich.  539  (87  N.  W.  Rep.  642).  The  general  jurisdiction 
of  a  court  of  equity  to  sell  real  estate  does  not  authorize  a 
decree  permitting  future  sales  of  property  held  by  a  testamen- 
tary trustee,  which,  under  his  testator's  will,  may  go  to  con- 
tingent remaindermen  yet  unborn,  especially  where  the  will 
provides  that  "so  long  as  my  permanent  ground  rents  are  held 
in  trust,  I  do  not  wish  them  to  be  sold ;"  nor  is  such  a  decree 
authorized  by  Md.  Code,  art.  16,  §  198,  authorizing  a  court  of 
equity  to  decree  a  sale  of  estates  held  subject  to  remainders, 
where  all  the  persons  who  would  be  entitled  if  the  contingency 
had  happened  at  the  time  of  the  decree  are  parties,  and  the  sale 
appears  advantageous  to  all  concerned.  Ball  v.  Safe  Deposit  & 
Trust  Co.,  92  Md.  503  (48  Atl,  Rep.  155;  52  L.  R.  A.  403). 
Where  land  is  devised  to  one  for  life,  with  remainder  to  such 
child  or  children  of  the  devisee  as  may  survive  her,  and  to  the 
children  of  any  deceased  child,  it  is  held  in  North  Carolina  that 
a  court  of  equity  cannot  decree  a  sale  of  the  land  for  better  in- 
vestment, during  the  life  of  the  life  tenant,  even  with  the  con- 
sent of  all  interested  parties  living.  Hutchison  v.  Hutchison, 
126  N.  C.  671  (36  S.  E.  Rep.  149).  See  on  the  subject  of  this 
section,  March  v.  Dellinger,  127  N.  C.  360  (37  S.  E.  Rep. 
494)  ;  Kennedy  v.  Williams,  59  S.  C.  378  (38  S.  E.  Rep.  8). 

Sec.  238.    Conveyance  of  expectant  estates.    An  as- 
signment by  a  prospective  heir  of  his  interest  in  his  ancestor's 
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estate  will  be  upheld  when  properly  made,  where  the  ancestor 
has  knowledge  of  such  assignment  and  makes  no  objection,  his 
actual  assent  not  being  necessary.  Fuller  v.  Parmenter,  ^z 
Vt.  362  (47  Atl.  Rep.  1079).  The  court  say:  "Some  cases 
hold  that  the  ancestor  must  not  only  have  notice  of  the  assign- 
ment, but  must  actually  assent  to  it,  because  otherwise  it  would 
be  a  fraud  upon  him,  and  against  public  policy  to  enforce  it. 
Boynton  v.  Hubbard,  7  Mass.  112,  and  McClure  v.  Raben,  133 
Ind.  507  (33  N.  E.  Rep.  275 ;  36  Am.  St.  Rep.  558),  are  of  this 
class.  On  the  other  hand,  it  is  held  that  notice  even  is  not 
necessary,  much  less  assent,  if  the  contract  is  otherwise  fit  to  be 
enforced.  This  question  is  considered  in  Hale  v.  Hollon,  90 
Tex.  427  (39  S.  W.  Rep.  287 ;  36  L.  R.  A.  75 ;  59  Am.  St.  Rep. 
819),  in  which  the  cases,  English  and  American,  are  very  fully 
discussed,  and  the  conclusion  reached  that  neither  in  England 
nor  by  the  weight  of  authority  in  this  country  is  assent  neces- 
sary. In  many  of  the  cases  in  this  country  in  which  the  con- 
tract was  enforced,  no  mention  is  made  of  notice  nor  assent, 
while  in  others  it  is  said  that  if  the  ancestor  had  notice  and  did 
not  object,  it  is  sufficient.  This  is  said  in  Curtis  v.  Curtis,  40 
Me.  24  (63  Am.  Dec.  651),  which  adopts  the  language  of 
Judge  Story,  who  says  that  if  the  transaction  has  been  fully 
made  known  to  the  ancestor,  and  is}  not  objected  to  by  him,  the 
extraordinary  protection  generally  afforded  by  courts  of  equity 
in  such  cases  will  be  withdrawn.  He  goes  on  to  say  that  it 
has  been  strongly  said  that  it  would  be  monstrous  to  treat  the 
contract  of  a  person  of  mature  age  as  the  acts  of  an  infant, 
when  his  parent  was  aware  of  his  proceedings,  and  did  not 
object  to  them.  I  Eq.  Jur.  §  339.  This  was  said  by  Lord 
Chancellor  Brougham  in  King  v.  Hamlet,  2  Mylne  &  K.  456, 
who  also  said  that,  if  all  the  cases  be  examined  from  the  time 
of  Lord  Nottingham  down,  no  trace  will  be  found  in  any  one  of 
them  of  the  father's  or  the  ancestor's  privity,  but  that,  on  the 
contrary,  wherever  the  subject  is  touched  upon,  his  ignorance 
is  always  assumed  as  a  part  of  the  case,  and  that  its  being  so 
seldom  mentioned  either  way  shows  clearly  that  their  privity 
was  never  contemplated.  It  would  seem,  therefore,  that  assent 
is  not  necessary,  but  that  notice,  and  not  objecting,  is  enough, 
if  even  that  is  required ;  and  this  is  the  reason  of  the  thing,  for 
with  notice  the  ancestor  can  defeat  the  assignment  if  he  will 
and  thus  prevent  the  fraud  upon  him  that  the  books  talk 
about.'* 
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Sec.  239.  Remainders — General  principles — Contin- 
gent and  vested.  Estates  will  be  held  to  be  vested  where- 
ever  it  can  fairly  be  done  without  doing  violence  to  the  lan- 
guage of  the  will  or  deed ;  and  to  make  them  contingent  there 
must  be  plain  expressions  to  that  effect,  or  such  intent  must  be 
so  plainly  inferable  from  the  terms  used  as  to  leave  no  room 
for  construction.  Mercer  v.  Safe  Deposit  &  Trust  Co.,  91  Md. 
102  (45  Atl.  Rep.  865).  Where  one  to  whom  the  intermediate 
estate  is  devised  refuses  to  accept  the  devise,  the  estate  of  the 
remaindermen  begins  at  once.  Beideman  v.  Sparks,  61  N.  J. 
Eq.  226  (47  Atl.  Rep.  811).  A  devise  over  "immediately  after" 
the  death  of  the  life  tenant  creates  a  vested  estate  in  the  re- 
maindermen in  being  at  the  testator's  death.  Haug  v.  Schu- 
macher, 166  N.  Y.  506  (60  N.  E.  Rep.  245).  A  contingent 
remainder,  created  by  a  conveyance  to  wife  during  her  life 
whose  estate  was  to  terminate  and  pass  to  the  remainderman 
when  she  should  cease  to  be  the  wife  or  widow  of  her  husband,, 
is  valid  when  the  remainderman  was  in  being  on  the  happen- 
ing of  the  contingency.  Meyers  v.  Weimer,  69  Ark.  319  (63 
S.  W.  Rep.  52).  Where,  by  the  terms  of  a  deed  conveying 
property  in  trust,  it  or  the  proceeds  thereof  are  to  be  divided 
among  the  issue  of  the  grantors  body  living  at  his  death,  his 
children  take  no  present  interest  in  the  property.  Vashon's 
Ex'x.  V.  Vashon,  98  Va.  170  (35  S.  E.  Rep.  457).  An  agree- 
ment  between  husband  and  wife,  by  which  the  former  conveys 
property  absolutely  to  the  wife  on  a  stipulation  by  her  that 
she  will  use  only  so  much  of  it  as  should  be  necessary  for  her 
support  and  leave  the  remainder  to  a  daughter,  is  not  void  as 
an  inconsistent  limitation  ingrafted  on  an  absolute  convey- 
ance after  its  execution,  and  hence  the  daughter  may  enforce 
such  remainder,  as  against  a  person  having  knowledge  of  the 
facts,  to  whom  the  mother  makes  a  voluntary  conveyance. 
Post  V.  Campbell,  no  Wis.  378  (85  N.  W.  Rep.  1032). 

A  deed  creating  a  trust  for  the  use  of  the  grantor  during 
life,  and  providing  that  on  the  death  of  the  grantor  leaving  a 
widow  and  no  descendants  the  trust  should  continue  for  the 
benefit  of  the  widow  until  her  death  and  then  for  the  benfiet  of 
the  right  heirs  of  the  grantor,  gives  to  the  heirs,  upon  the  death 
of  the  grantor,  a  vested  interest  in  the  property  granted,  sub- 
ject to  the  life  estate  of  the  widow.  Mercer  v.  Safe  Deposit  & 
Trust  Co.,  91  Md.  102  (45  Atl.  Rep.  865).  A  will  devising  to 
the  testator's  three  children  "eighty  acres  of  land  each,  which 
I  may  hereafter  select  for  each  to  have  out  of  my  land,"  and 
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providing  that  "After  such  bequests  are  selected  to  each  of  said 
heirs,"  then  the  remainder  is  to  go  to  other  parties  makes  the 
selection  of  the  several  8o  acres  for  his  children  a  condition 
precedent,  on  the  performance  of  which  the  remainder  is  to 
vest,  and  if  such  condition  is  not  performed,  the  devise  of  the 
remainder  is  inoperative.  Goff  v.  Pensenhafer,  190  111.  200 
(60  N.  E.  Rep.  no).  A  devise  of  all  the  testator's  property  to 
his  ^ife  during  her  life  "and  then  to  such  of  my  children  as 
may  then  be  alive,  share  and  share  alike,"  creates  a  vested  re- 
mainder in  the  testator's  children  upon  his  death.  Connelly  v. 
O'Brien,  166  N.  Y.  406  (60  N.  E.  Rep.  20).  The  court  say: 
"A  remainder  is  not  to  be  considered  as  contingent  in  any  case 
where  it  may  fairly  be  construed  to  be  vested,  since  the  law 
favors  the  vesting  of  estates.  The  adverbs  of  time,  therefore, 
such  as  'when,'  'then,'  'after,'  'from  and  after,'  etc.,  in  a 
devise  of  a  remainder  limited  upon  a  life  estate,  are  construed 
to  relate  merely  to  the  time  of  the  enjoyment  of  the  estate,  and 
not  to  the  time  of  its  vesting  in  interest.  The  law  favors  such 
a  construction  of  a  will  as  will  avoid  the  disinheritance  of  re- 
maindermen who  may  happen  to  die  before  the  determination 
of  the  precedent  estate."  To  the  same  effect  is  the  case  of 
Clark  V.  Shawen,  190  111.  47  (60  N.  E.  Rep.  116).  Wis.  Rev. 
Stat.  1898,  §  2046  construed  and  applied — ^meaning  of  "heirs" 
or  "issue"  where  a  remainder  is  limited  t6*take  effect  on  death 
of  any  person  without.  In  re  Webber's  Will,  108  Wis.  626 
(84  N.  W*  Rep.  896).  For  particular  deeds  and  devises  held 
to  create  vested  remainders,  see  Balch  v.  Johnson,  106  Tenn. 
249  (61  S.  W.  Rep.  289)  ;  Forsythe  v.  Lansing's  Ex'rs. 
Ky.  (59  S.  W.  Rep.  854;  22  Ky.  Law  Rep.  1064)  ;  Tindal 
v.  Neal,  59  S.  C.  4  (36  S.  E*  Rep.  1004)  ;  Dana  v.  Sanborn,  70 
N.  H.  152  (46  Atl.  Rep.  1053), 

Sec.  240.  Creation  of  estates  upon  condition— Condi- 
tions subsequent.  Where  a  condition  is  annexed  to  an 
estate  as  part  of  the  tenure,  it  affects  the  land  into  whosesoever 
hands  it  passes.  Huber  v.  Hess,  191  111.  305  (61  N.  E.  Rep. 
61).  Where  a  grantee  in  a  deed  of  an  undivided  two-thirds 
interest  in  a  mining  claim,  as  the  sole  consideration  therefor, 
enters  into  a  written  agreement  to  work  the  claim  and  give 
such  grantor  one-third  of  all  the  minerals  obtained,  he  takes 
title  subject  to  the  performance  of  this  agreement.  Downing 
v.  Rademacher,  133  Cal.  220  (65  Pac.  Rep.  385 ;  85  Am.  St 
Rep.   160).     A  deed  of  land  to  a  railroad  company  which 
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stipulates  that  it  is  to  construct  certain  tracks  and  buildings, 
and  authorizes  a  re-entry  by  the  grantor,  his  heirs  or  assigns, 
for  its  failure  to  do  so,  conveys  a  fee  on  condition  subsequent. 
Bouvier  v.  Baltimore  &  N.  Y.  R.  Co.,  65  N,  J.  L.  313  (47  Atl. 
Rep.  772).    A  provision  in  a  deed  that  the  land  is  conveyed  on 
the  condition  that  it  shall  be  used  solely  for  erecting  and  main- 
taining a  school  thereon,  makes  the  estate  conveyed  conditional, 
and  the  land  reverts  to  the  grantor  if  it  is  abandoned  for  such 
purpose,  although  there  is  no  express  declaration  of  reversion, 
and  no  provision  for  re-entry.    Papst  v.  Hamilton,  133  Cal. 
631  (66  Pac.  Rep.  10).   A  recital  in  a  deed  of  land  made  to  the 
trustees  of  an  academy  that  it  was  made  in  consideration  of 
their  having  fixed  on  the  land  of  the  grantor  "as  a  proper  place 
for  erecting  the  building  of  said  academy,  and  as  a  permanent 
site  for  the  same,"  does  not  impose  a  condition  that  the  prop- 
erty should  be  used  perpetually  for  school  purposes.    Fuquay's 
Heirs  v.  Trustees  of  Hopkins  Academy,        Ky.        (58  S. 
W.  Rep,  814;  22  S.  W.  Rep.  744).    A  clause  in  a  deed  from 
one  joint  owner  of  realty  to  anotiier,  conveying  a  life  interest 
in  the  grantor's  undivided  half  thereof,  which  provides  that 
said  premises  should  revert  to  the  grantor  on  certain  condi- 
tions, applies  only  to  the  interest  conveyed,  and  on  the  happen- 
ing of  such  conditions,  the  part  conveyed  will  revert  and  not 
the  interest  held   by  the   grantee  before  such   conveyance. 
Lewis  v.  Lewis  114  la.  399  (87  N.  W.  Rep.  280). 

Sec.  241.  Creation  of  estates  upon  condition — ^Con- 
veyance in  consideration  of  support.  A-  contract  between 
a  grantor  and  grantee  that  the  latter,  in  consideration  of  such 
conveyance,  will  support,  clothe,  and  care  for  the  grantor  dur- 
ing her  life,  does  not  give  the  grantor  any  estate  in,  or  right 
of  possession  to,  the  premises.  Carr  v.  Maltby,  N.  Y. 
(59  N.  E.  Rep.  291).  One  conveying  land  in  consideration  of 
the  grantee's  agreement  to  support  him  during  his  life  and  to 
assume  and  pay  a  certain  mortgage  on  the  premises,  upon  the 
premises  being  taken  in  satisfaction  of  the  mortgage  on  ac- 
count of  the  grantee's  failure  to  pay  the  same,  may  recover 
from  the  latter  in  an  action  for  breach  of  his  covenant  a  sum 
sufficient  to  support  him  during  life.  Paro  v.  St.  Martin,  180 
Mass.  29  (61  N.  E.  Rep.  268).  A  grantee  in  a  deed  made  in 
consideration  of  his  agreement  to  support  an  imbecile  sister  of 
the  grantors  cannot  refuse  to  furnish  such  support  on  account 
of  her  refusing  to  remove  with  hinx  to  another  state.    Lain  v. 
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Morton,  Ky.  (63  S.  W.  Rep.  286;  23  Ky.  Law  Rep. 
438).  One  who  has  executed  a  deed  containing  a 'condition 
that  the  grantee  will  give  him  a  home  for  life,  cannot  recover 
the  price  of  his  living  where  he  leaves  a  good  home  provided  by 
ihe  grantee,  without  making  any  demand  that  a  home  be  pro- 
vided elsewhere  or  that  he  be  paid  the  amount  necessary  to 
support  himself  elsewhere,  but  merely  complains  that  he  is  not 
well  used  by  the  grantee  and  his  family.  Adams  v.  Qx)k,  200 
Pa.  St.  258  (49  Atl.  Rep.  954). 

In  Minnesota  it  is  held  that  a  warranty  deed  containing  an 
agreement  on  the  part  of  the  grantee  that,  in  consideration  of 
the  conveyance,  he  would  pay  a  certain  yearly  sum  to  the 
grantors  and  support  and  care  for  them  during  their  lives,  does 
not  become  absolute  until  performance  of  the  agreement,  and 
the  grantors  have  a  lien  or  charge  upon  the  land  to  secure  such 
performance.  Childs  v.  Rue,  84  Minn.  323  (87  N.  W.  Rep, 
918).  In  Alabama,  it  is  held  that  a  deed  conveying  land  in 
consideration  of  an  agreement  to  support  the  grantor  cannot 
be  canceled  for  breach  of  the  undertaking ;  nor  can  such  a  deed 
be  canceled  because  the  grantee  did  not  intend  to  carry  out  the 
obligation  therein ;  ^e  proper  remedy  in  each  case  is  by  an 
action  on  the  undertaking,  Gardner  v.  Knight,  124  Ala.  273 
{2^  So.  Rep.  298)  ;  but  in  the  case  of  Fabrice  v.  Von  Der 
Brelie,  190  111.  460  (60  N.  E,  Rep.  835),  the  supreme  court  of 
Illinois  say:  "The  law  is  well  settled  in  this  state  that  where 
one  conveys  his  real  estate  to  another  person  in  consideration 
that  such  person  will  support  and  maintain  him  during  his 
natural  life,  and  after  receiving  such  conveyance  the  grantee 
refuses  to  perform  his  part  of  the  contract  of  furnishing  such 
support  and  maintenance,  a  court  of  equity  will  grant  relief 
by  setting  aside  such  deed  of  conveyance  and  reinvesting  the 
grantor  with  the  title  to  the  real  estate.  Frazier  v.  Miller,  16 
111.  48 ;  Kusch  v.  Kusch,  143  111.  353  (32  N.  E.  Rep.  267)  : 
McMlelland  v.  McClelland,  176  111.  83  (51  N.  E.  Rep.  559)  ; 
Oard  v.  Oard,  59  111.  46;  Cooper  v.  Gum,  152  111.  471  (39  N. 
E.  Rep.  267) ." 

Sec.  d4d.    Remedy  for  breach  of  condition  subsequent. 

A  grantor  who  has  re-entered  after  condition  broken  may  main- 
tain an  action  to  cancel  the  deed  and  quiet  his  title.  Papst  v. 
Hamilton,  133  Cal.  631  (66  Pac.  Rep.  10).  The  fact  that  a 
deed  expresses  a  pecuniary  condition  does  not  prevent  a  recov- 
ery of  the  land  on  account  of  forfeiture  of  estate  by  reason  of 
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breach  of  condition  subsequent ;  and  where  no  time  for  the  per- 
formance of  a  condition  subsequent  is  mentioned  the  grantee  is 
entitled  to  a  reasonable  time  for  the  performance  of  the  condi- 
tion,  according  to  its  nature,  and  the  question  of  what  is  a 
reasonable  time  is  a  question  for  the  jury.  Bouvier  v,  Balti- 
more &  N.  Y.  R.  Co.,  65  N.  J.  L.  313  (47  Atl.  Rep.  ^^2). 
Although  a  deed  contains  a  condition  that  if  the  grantee  shall 
violate  any  of  the  trusts  embraced  therein  the  conveyance  shall 
become  void  and  the  property  revert  to  the  grantor,  a  re-entry 
by  the  grantor  is  necessary  to  revest  the  title  so  it  will  become 
subject  to  an  execution  against  the  grantor.  Robinson  v.  In- 
gram, 126  N.  C.  327  (35  S.  E.  Rep.  612).  In  New  Jersey 
upon  forfeiture  of  an  estate  by  breach  of  a  condition  subse- 
quent an  actual  entry  upon  the  land  is  not  necessary  in  order  to 
maintain  an  action  of  ejectment.  Bouvier  v,  Baltimore  &  N. 
Y.  R.  Co.,  65  N.  J.  L.  313  (47  Atl.  Rep.  y72^.  A  grantor, 
who  has  conveyed  land  by  a  deed  containing  a  condition  sub- 
sequent to  the  effect  that  if  the  grantee  fails  to  erect  thereon  a 
fully-equipped  factory  of  a  certain  description  by  a  specified 
date  such  grantee  will  reconvey  to  the  grantor,  cannot  insist 
upon  a  forfeiture  and  reconveyance  when  the  grantee's  failure 
to  construct  the  plant  in  such  time  is  caused  by  the  grantor. 
Smith  V.  American  Crystal  Monument  Co.,  29  Ind.  App.  308 
(62  N.  E.  Rep.  1013).  Construing  and  applying  N.  J.  Laws 
1898,  pp.  670,  713,  conveying  a  right  of  entry  for  breach  of 
condition  subsequent  into  an  actual  estate,  to  be  devised,  as- 
signed, conveyed,  and  disposed  of  as  other  estates,  and  to  vest 
in  the  grantee  or  devisee  the  same  right  and  estate  as  the  party 
originally  entitled  thereto,  or  his  heirs,  would  have  been^  entitled 
to,  it  is  held  that  such  right  passes  to  the  purchaser  of  the  lands 
affected  by  the  condition  at  a  partition  sale  thereof,  although 
the  original  grantee  was  not  a  party  to  the  partition  proceed- 
ings under  which  the  same  was  made.  Bouvier  v.  Baltimore  & 
N.  Y.  R.  Co.,  65  N.  J.  L.  313  (47  Atl.  Rep.  772). 

• 
Sec.  343.  Perpetuities.  The  rule  prohibiting  perpet- 
uities requires  that  the  absolute  ownership  of  property  must 
vest  in  some  one  within  the  period  of  a  Hfe  or  lives  in  being 
and  twenty-one  years  and  nine  months  thereafter;  and  where 
the  possibility  exists  that  the  fee  would  not  vest  within  the 
limit  fixed  by  the  rule,  the  devise  is  void  for  remoteness. 
Owsley  V.  Harrison,  190  111.  235  (60  N.  E.  Rep.  89).  An 
estate  given  to  trustees  to  accumulate  for  a  future  distribution 
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is  so  connected  with  and  dependent  upon  the  distribution,  that 
if  the  latter  fails  because  of  violating  the  rule  against  perpetui- 
ties, the  trust  is  void  and  the  property  vests  in  the  heirs,  even 
though  the  will  directs  the  trustees  annually  to  distribute  to 
charities  ^  sum  which  is  about  one-fifth  of  the  income,  6ut  will 
soon  become  only  one-tenth  or  one-twentieth  of  it.  In  re 
Gerber's  Estate,  196  Pa.  St.  366  (46  Atl.  Rep.  497).  A  trust 
which  otherwise  would  be  void  on  account  of  violating  the 
rule  against  perpetuities  is  not  excepted  from  the  operation  of 
the  rule  on  account  of  the  trustee  being  authorized  to  sell  the 
real  estate  within  the  prohibited  period,  where  he  is  required  to 
immediately  reinvest  it.  Niles  v.  Mason,  126  Mich.  482  (85 
N.  W.  Rep.  1 100).  A  trust  created  by  a  will  to  continue  for  a 
definite  period  and  for  such  further  time  as  in  the  opinion  of 
the  executors  would  be  for  the  best  interest  of  the  estate,  vio- 
lates the  New  York  statute  against  perpetuities  (N.  Y.  Real 
Property  Law,  §§2,  32).  Kalish  v.  Kalish,  166  N.  Y.  368 
(59  N.  E.'Rep.  917).  Ky.  Stat.,  §  2360,  providing  that  the 
absolute  power  of  alienation  of  land  shall  not  be  suspended  "for 
a  longer  period  than  during  the  continuance  of  a  life  or  lives 
in  being  at  the  creation  of  the  estate,  and  twenty-one  years  and 
ten  months  thereafter,"  is  violated  by  a  will  providing  for  the 
division  of  the  testator's  property,  at  the  expiration  of  twenty- 
five  years  from  his  death,  among  his  children  then  living  and 
the  heirs  of  those  who  have  died,  alienation  by  them  during 
that  time  being  forbidden.  Coleman  v.  Coleman,  Ky. 
(65  S.  W.  Rep.  832;  23  Ky.  Law  Rep.  1476).  A  will  giving 
all  the  estate  to  trustees  to  be  held  by  them  until  the  testator's 
youngest  great-grand-child  was  22  years  old  and  then  to  be 
distributed  to  the  heirs  of  his  son,  the  distribution  not  to  take 
place  until  after  the  death  of  the  son,  and  of  his  children,  those 
bom  after  as  well  as  those  living  at  testator's  death,  is  void  for 
violating  the  rule  against  perpetuities.  In  re  Gerber's  Estate, 
196  Pa.  St.  366  (46  Atl.  Rep.  497).  A  charge  imposed  upon 
lands  for  the  maintenance  of  an  adjacent  park,  created  by  the 
original  owner  of  both  tracts,  all  the  deeds  granting  the  right 
to  use  the  park  as  an  easement  appurtenant  to  the  adjoining 
lands,  is  not  a  violation  of  the  rule  of  perpetuities,  or  of  the 
statute  relating  to  tenures  (i  N.  J.  Gen.  Stat.  p.  879,  §  128), 
but  is  enforceable  in  equity  as  a  trust  imposed  on  the  land 
Heald  v.  Ross,  N.  J.  Eq.  (47  Atl.  Rep.  575).  The 
rule  has  no  application  to  a  conveyance  or  devise  to  a  public 
trust  or  charity,    Troutman  v.  De  Boissiere  Odd  Fellows'  Or- 
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phans'  Home  &  Industrial  School  Ass'il  Kan.  (64  Pac. 
Rep.  33)  ;  Rolfe  &  Rumford  Asylum  v.  Lefebre,  69  N.  H.  238 
(45  Atl.  Rep.  1087).  In  Maryland,  a  devise  of  Umds  to  trus- 
tees with  directions  to  lease  the  same  and  to  pay  the  income  to 
charitable  purposes  is  within  the  rule  forbidding  perpetuities, 
where  there  is  no  limitation  as  to  the  duration  of  the  trusts  and 
the  will  provides  for  the  appointment  of  trustees  to  succeed 
those  designated  in  case  of  the  death,  resignation,  or  refusal  of 
any  of  them  to  serve.  Missionary  Society  v.  Humphreys,  91 
Md.  131  (46  Atl.  Rep.  320;  80  Am.  St.  Rep.  432).  Where  a 
daughter,  given  by  her  father's  will  a  life  estate  in  the  income 
of  certain  property,  with  power  of  appointment  as  to  the  prin- 
cipal, gave  the  estate  to  a  trustee  to  pay  to  her  son  the  income, 
and  at  his  death  the  residue  to  his  children  and  widow,  if  any, 
but  if  he  should  leave  a  widow  and  no  children,  then  one-third 
to  her,  and  the  rest  to  other  persons  then  in  being,  the  appoint- 
ment to  the  widow  and  unborn  children  of  the  son  is  bad  be- 
cause in  violation  of  the  rule  as  to  perpetuities.  In  re  Boyd's 
Estate,  199  Pa.  St.  487  (49  Atl.  Rep.  297).  Where  a  w411  gives 
property  to  trustees  for  the  benefit  of  a  charity,  providing  that 
the  trustees  shall  not  alienate  the  property  devised  for  99  years 
and  providing  further  that  if  the  trustees  should  not  comply 
with  the  terms  and  conditions  of  the  devise,  the  property  should 
go  to  a  certain  individual,  the  devise  over  is  void  as  a  perpet- 
uity, under  the  rule  that  the  event  on  which  a  gift  over  is  lim- 
ited must  occur  within  the  life  or  lives  of  some  person  or  per- 
sons in  being  and  21  years,  since  the  devise  rested  on  an  event 
which  might  never  occur,  or  might  not  occur  for  99  years,  it 
beine  a  term  in  gross  without  reference  to  any  life  in  being. 
Rolie  &  Rumford  Asylum  v.  Lefebre,  69  N.  H.  238  (45  Atl. 
Rep.  1087) .  For  application  of  the  rule  against  perpetuities  to 
particular  devises,  see  Wilber  v.  Wilber,  165  N.  Y.  451  (59  N. 
E.  Rep.  264) ;  Nevitt  v.  Woodburn,  190  111.  283  (60  N.  E. 
Rep.  500)  ;  Chapman  v.  Cheney,  191  111.  574  (61  N.  E.  Rep. 

363). 

Sec  244.  Merger.  A  mortgage  and  note  are  not  ex- 
tinguished, through  merger,  by  their  return  to  the  owner  of 
the  mortgaged  land,  where  he  indorses  an  extension  on  the 
note  and  sells  them  to  another  for  a  valuable  consideration. 
Security  Title  &  Trust  Co.  v.  Schlender,  190  111.  609  (60  N.  E. 
Rep.  854).  A  surrender  by  the  mortgagor  of  his  interest  in  the 
mortgaged  premises  to  the  mortgagee  will  not  be  construed  to 
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merge  such  equitable  estate  in  the  legal  estate  so  as  to  let  in  a 
second  mortgage  as  a  lien  upon  the  land,  to  the  prejudice  of  the 
lien  of  the  first  mortgage.  Lipscomb  v.  Goode,  57  S.  C.  182 
(35  S.  E.  Rep.  493).  Where  the  sole  beneficiary  of  the  home- 
stead estate  acquires  an  absolute  title  to  the  reversionary  inter- 
est in  the  property  out  of  which  the  homestead  was  carved, 
and  it  does  not  appear  that  it  was  the  intention  of  such  bene- 
ficiary to  keep  the  two  estates  separate,  the  lesser  or  home- 
stead estate  would  become  merged  in  the  greater  or  absolute 
estate,  and  the  property  would  be  subject  to  the  payment  of  the 
debts  of  the  person  in  whom  the  whole  estates  united.  Goodell 
V.  Hall,  112  Ga.  435  (37  S.  E.  Rep.  725). 

Sec.  245.    Merger — Conveyance  taken  by  lienholder. 

As  a  general  rule,  the  conveyance  of  the  equity  of  redemption 
to  a  mortgagee  will  not  constitute  a  merger  of  the  legal  and 
equitable  estates,  when,  from  all  the  circumstances,  it  is  ap- 
parent that  the  best  interests  of  the  mortgagee  require  the  two 
estates  to  be  kept  separate,  unless  such  was  the  intent  of  the 
mortgagee  in  taking  the  conveyance.  Howard  v.  Clark,  71  Vt. 
424  (45  Atl.  Rep.  1042;  76  Am.  St.  Rep.  782).  A  mortgagee 
who  has  purchased  the  mortgaged  lands  at  a  sale  by  the  mort- 
gagor's administrator  to  pay  the  debts  of  the  estate,  may  en- 
force his  mortgage  against  a  surplus  remaining  after  the 
debts  are  paid,  as  his  mortgage  does  not  merge  in  the  title. 
Kilmer  v.  Hannifan,  113  la.  281  (85  N.  W.  Rep.  16).  Where 
the  holder  of  a  lien  upon  real  estate  acquires  the  legal  title  to 
the  property  upon  which  the  lien  rests  with  the  intention  that 
such  lien  shall  not  merge  in  the  legal  title  taken,  the  intention 
of  the  lienholder  will  prevail  as  against  junior  incumbrancers. 
Shattuck  V.  Belknap  Sav.  Bank,  63  Kan.  443  (65  Pac.  Rep. 
643).  See  on  this  subject.  Smith  v.  Moore,  112  la.  60  (83  N. 
W.  Rep.  813). 

Sec.  246.  Miscellaneous  notes.  For  discussion  of  the 
effect  of  confiscation  of  property  by  United  States,  title  of  con- 
fiscatee  and  his  pardon,  see  Ledoux's  Heirs  v.  Lavedan,  52  La. 
Ann.  311  {2^  So.  Rep.  196).  A  person  cannot  be  invested 
with  an  estate,  and  at  the  same  time,  denied  the  right  to  the 
incidents  of  such  estate.  Robert  v.  Ellis,  59  S.  C.  137  (37  S.  E. 
Rep.  250).  "Ground  rent"  in  Pennsylvania  is  held  to  be  an 
estate  of  inheritance  in  the  rent,  while  the  owner  of  the  land 
has  an  estate  of  inheritance  in  the  land  out  of  which  the  rent 
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issues,  each  being  the  owner  of  a  fee  simple  estate ;  the  one  is 
incorporeal,  the  other  corporeal.  Hart  v.  Anderson,  198  Pa. 
St  558  (48  Atl.  Rep.  636) .  A  devise  of  land  to  one  so  long 
as  he  shall  pay  or  cause  to  be  paid  the  taxes  thereon,  and  in 
case  of  his  failure  to  do  so  the  land  should  go  to  his  children, 
creates  an  estate  of  limitation  which  is  not  void  for  uncertainty, 
and  payment  of  the  taxes  by  him  or  his  wife  is  sufficient  to 
preserve  his  estate.  Hoselton  v.  Hoselton,  166  Mo.  182  (65 
S.  W.  Rep.  1005). 
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Sec.  247.  Estoppel  by  deed — General  principles  and 
particular  cases.  The  fact  that  a  deed  recites  that  certain 
street  and  sewer  assessments  are  to  be  paid  by  the  grantee  does 
not  estop  him  from  contesting  their  legality.  Walsh  v.  Sims, 
65  O.  St.  211  (62  N.  E.  Rep.  120).  The  husband  of  a  grantor 
is  estopped  to  deny  the  validity  of  a  previous  mortgage  on  the 
land  conveyed,  where  the  deed  refers  to  the  mortgage  as  a 
valid  subsisting  incumbrance,  and  he  joins  in  the  deed.  Lynch 
V.  Moser,  ^2  Conn.  714  (46  Atl.  Rep.  153).  A  plea  of  estoppel 
by  covenants  of  warranty  to  be  sufficient  in  an  action  of  eject- 
ment must  allege  that  the  title  which  is  the  basis  of  the  plain- 
tiff's action  is  older  and  better  than  that  of  the  covenantor,  or 
was  in  existence  at  the  time  the  covenant  was  made.  Michael 
V.  Jay,  90  Md.  75  (46  Atl.  Rep.  385).  An  owner  of  property 
who  by  deed  clothes  another  with  apparent  title  to  it,  to  enable 
the  latter  to  procure  a  loan  by  mortgaging  the  property,  is 
estopped  to  assert  a  limitation  upon  such  title  by  a  contract  of 
defeasance  as  against  one  taking  a  mortgage  from  such  grantee 
to  secure  a  loan  made  to  him  on  reliance  upon  his  apparent  ab- 
solute ownership  of  the  property.  Esty  v.  Cummings,  80  Minn. 
516  (83  N.  W.  Rep.  420).  An  administrator,  who,  as  such, 
and  under  the  direction  of  the  probate  court,  sells  land  which, 
under  a  mistake  of  law,  in  which  the  purchaser  shares,  is  be- 
lieved to  belong  to  the  estate,  but  which  in  fact  does  not,  and 
executes  an  administrator's  deed  therefor,  without  personal 
covenants,  is  not  estopped  by  such  deed  from  asserting  title  in 


§  247  ESTOPPEL  224 

himself;  neither  does  the  deed  estop  his  heirs  from  asserting 
title  derived  from  him.  Gjerstadengen  v.  Hartzell,  9  N.  Dak. 
268  (83  N.  W.  Rep.  230;  81  Am.  St.  Rep.  575).  A  grantee  in 
a  deed  purporting  to  convey  all  the  interest  of  the  grantor  by 
inheritance  in  the  lands  of  a  decedent,  but  which  makes  no 
mention  of  a  will,  is  not  estopped  from  setting  up,  as  against 
persons  claiming  exclusively  under  the  alleged  will  of  such  de- 
cedent, undertaking  to  devise  such  realty,  that  the  instrument 
was  void  as  a  will  because  not  attested  according  to  the  laws 
of  this  state,  although  upon  the  theory  that  it  was  void, 
the  grsintor,  at  the  time  of  executing^  the  deed,  had  no  interest 
in,  or  title  to,  the  realty  in  question.  James  v.  Cherokee  Lodge 
No.  66,  F.  &  A.  M.,  no  Ga.  627  (36  S.  E.  Rep.  69).  The 
plaintiff,  in  an  action  to  set  aside  a  deed  obtained  by  fraud,  who 
has  retained  possession,  is  not  estopped  to  assert  title  in  herself 
by  entering  into  an  agreement  with  the  grantee  that  she  will 
pay  him  rent,  pending  the  suit,  the  agreemept  to  be  without 
prejudice  to  her  rights  in  the  controversy.  Sartwell  v.  Young, 
126  Mich.  304  (85  N.  W.  Rep.  729),  An  agent  who  induces  a 
landowner  to  execute  a  deed  to  him  so  that  he  may  mortgage 
the  property  for  his  principal  and  redeem  from  a  prior  mort- 
gage sale  thereof,  and  who  has  declared  a  trust  therein  in  com- 
pliance with  the  statute,  and  who  carried  out  that  trust,  will 
not  be  heard  to  object,  in  a  suit  by  the  former  owner  for  recon- 
veyance, that  the  deed  to  him  by  the  owner  conveyed  no  title  ta 
the  land,  Wiggs  v.  Winn,  127  Ala.  621  (2*}  So.  Rep.  96). 
One  who  obtains  a  release  of  a  trust  deed  as  to  certain  lands 
covered  by  it  is  not  estopped  from  denying  its  validity  after  it 
had  been  redelivered  by  the  grantor  to  a  third  person  to  secure 
a  pre-existing  debt.  Lamphier  v.  Desmond,  187  III.  370  (58 
N.  E.  Rep.  343).  An  owner  of  land  who  has  executed  a  con- 
veyance thereof,  the  delivery  of  which  has  been  fraudulently 
procured,  is  not  estopped  to  assail  the  validity  of  the  deed  for 
want  of  delivery  by  taking  a  conveyance  from  a  sub- 
sequent grantee  of  the  original  grantee.  Bams  v.  Bams» 
113  la.  435  (85  N.  W.  Rep.  629).  The  court  say: 
"The  owner  of  real  estate  loses  nothing  by  purchasing 
outstanding  titles,  and  he  may  utterly  repudiate  the  one. 
and  base  his  claim  to  the  land  solely  on  another.  As  he 
claims  adversely  to  all,  there  is  no  reason  why  he  may  not  treat 
the  vendor  or  another  in  the  claim  as  a  stranger  to  the  title. 
Greene  v.  Couse,  127  N.  Y.  386  (28  N.  E.  Rep.  15;  13  L.  R. 
A.  206;  24  Am.  St.  Rep.  459)  ;  Cobb  v.  Oldfield,  151  111.  540 
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(38  X.  E.  Rep.  142 ;  42  Am.  St.  Rep.  263)  ;  Owen  v.  Robbins, 
19  111.  555-" 

Sec.  248.  Title  by  estoppel- — After-acquired  title. 
When  three  of  four  heirs  owning  land  in  common  convey  the 
entire  tract  by-  warranty  deed,  and  afterwards  acquire  the  m- 
terest  of  the  fourth  heir,  such  subsequently  acquired  title  inures 
to  the  benefit  of  their  grantee.  Dye  v.  Thompson,  126  Mich. 
597  (85  N.  W.  Rep.  11 13).  A  covenant  of  warranty  in  a  deed 
estops  the  grantor  from  asserting  title  to  the  premises  subse- 
quently acquired  through  the  foreclosure  of  a  mortgage  on  the 
premises  at  the  time  of  the  execution  of  the  deed,  where  the 
only  mention  of  the  mortgage  in  the  deed  was  to  except  it  from 
the  covenant  against  incumbrances ;  and  the  effect  of  this 
estoppel  cannot  be  modified  by  proof  of  a  parol  agreement  that 
the  grantee  was  to  assume  and  pay  the  mortgage.  Rooney  v» 
Koenig,  80  Minn.  483  (83  N.  W.  Rep.  399). 

Sec.  249.  Estoppel  in  pais — General  principles  and 
particular  casesL  One  asserting  an  estoppel  in  pais  must 
show  that,  on  account  of  his  reliance  upon  the  conduct  of  the 
party  against  whom  he  seeks  to  enforce  the  estoppel,  he  has 
acted  differently  to  what  he  otherwise  would  have  done  and 
that  he  will  suffer  injury  if  the  estoppel  is  not  enforced. 
Thompson  v.  Currier,  70  N.  H.  259  (47  Atl.  Rep.  76)  ;  Gjers- 
tadengen  v.  Hartzell,  9  N.  Dak.  268  (83  N.  W.  Rep.  230;  81 
Am.  St.  Rep.  575)  ;  Davis  v.  McCullouch,  192  111.  277  (61  N. 
E.  Rep.  377)  ;  Dingus  v.  Mineapolis  Imp.  Co.,  98  Va.  737  (37 
S.  E.  Rep.  353).  Where  the  facts  are  known  to  both  parties, 
or  both  have  the  same  means  of  ascertaining  the  truth,  tRere 
can  be  no  estoppel.  Farm  Land  Mortg.  &  Debenture  Co.  v. 
Hopkins,  63  Kan.  678  (66  Pac.  Rep.  1015)  ;  Western  Land 
Ass'n.  V.  Banks,  80  Minn.  317  (83  N.  W.  Rep.  192).  The  doc- 
trine of  estoppel  has  no  application  in  cases  where  the  represen- 
tations which  are  claimed  to  give  rise  to  it  tend  only  to  induce 
the  party  to  do  some  act  he  is  already  legally  bound  to  do. 
Western  Land  Ass*n.  v.  Banks,  80  Minn.  317  (83  N.  W.  Rep. 
192).  One  having  full  knowledge  of  all  the  facts  who  by  his 
representations  that  he  has  no  interest  in  the  land  induces  an- 
other to  purchase  it  cannot  afterward  assert  title  in  himself  as 
against  the  purchaser,  although  he  may  have  been  ignorant,  as 
a  matter  of  law,  of  his  legal  rights  when  he  made  the  represen- 
tation, and  may  have  intended  no  positive  fraud.     Bloch  v. 
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Sammons,  37  Or.  600  (62  Pac.  Rep.  290)  ;  Redmond  v.  Excel- 
sior Sav.  Fund  &  L.  Ass'n.  194  Pa.  St.  643  (45  Atl.  Rep.  422 ; 
75  Am.  St.  Rep.  714)  ;  Polk  v.  Gunther,  107  Tenn  16  (64  S.  W. 
Rep.  25).  A  trespasser  upon  land  cannot  claim  by  reason  of 
his  unlawful  occupation  thereof  ( for  less  than  the  legal  limita- 
tion period)  that  the  real  owner,  although  with  knowledge  of 
the  same,  is  estoppcfd  to  sue  for  damages  for  the  wrongful  acts 
committed.  Blew  v.  Ritz,  82  Minn.  530  (85  N,  Wl  Rep.  548). 
One  having  an  equitable  interest  in  lands  who  assents  to  and 
aids  in  the  disposition  of  the  legal  title  thereto  is  estopped  from 
asserting  his  equitable  claims  after  the  purchasers  of  the 
equitable  title  have  through  his  inducement  changed  their  posi- 
tion. Kelley  v.  Repetto,  62  N.  J.  Eq.  246  (49  Atl.  Rep.  429). 
One  qualifying  as  executor  of  a  will  is  estopped  to  claim  a  life 
estate  in  land,  contrary  to  its  provisions.  Tiddy  v.  Graves,  126 
N.  C.  620  (36  S.  E.  Rep.  127).  Devisees  of  a  decedent  who  rep- 
resent that  his  widow  assuming  to  sell  his  land  as  executrix, 
has  duly  qualified  as  such,  are  estopped  afterward  to  claim  the 
land  on  the  ground  that  she  had  not  done  so.  Davidson  v. 
Kelley,        Ky.         (64  S,  W.  Rep.  623?  23  Ky.  Law  Rep. 

lOIl). 

One  who  acts  as  attorney  in  fact  for  the  record  owner  of 
real  estate  in  procuring  a  mortgage  thereon,  and  represents  the 
latter  as  the  real  owner  to  the  mortgagee,  is  estopped  thereafter 
to  set  up  title  to  the  land  except  in  subordination  to  the  mort- 
gage, as  are  his  heirs  or  any  one  taking  his  interest  as  a  mere 
volunteer.  Phillipini  v.  Trobock,  Cal.  (62  Pac.  Rep. 
1066).  The  fact  that  a  mortgagee  permits  the  mortgagor  to 
place  a  second  mortgage  upon  the  mortgaged  premises,  will 
not  estop  him  from  disputing  the  second  mortgagee's  right  to 
a  lien  upon  the  legal  title.  Lipscomb  v.  Goode,  57  S.  C.  182 
(35  S:  E.  Rep.  493).  Temporary  improvements  do  not  consti- 
tute such  improvements  as  will  bar  the  owner  of  land  from 
asserting  title  thereafter,  and  any  improvements  placed  on  land 
t)V  another  than  the  owner,  unless  their  construction  w^ere  in- 
duced  by  some  agreement  or  representation  of  the  owner,  will 
hot  estop  the  latter  from  asserting  title  to  the  land.  Allen  v. 
Fitzgerald,  23  Utah  597  (65  Pac.  Rep.  592).  When  one  of 
two  owners  of  real  estate  refers  a  prospective  lessee  to  the  other 
owner  as  having  the  right  to  lease  the  property,  and  such  pros- 
pective lessee,  in  reliance  thereon,  leases  the  property  under  an 
oral  agreement  with  such  other  owner  and  places  valuable  im- 
provements thereon  in  reliance  on  such  contract,  the  owners  will 
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be  estopped  from  denying  the  validity  of  the  lease.    Brown  v. 
Banich,  24  Wash.  572   (64  Pac.  Rep.  789).     A  corporation 
empowered    to    acquire    property    by    condemnation    which 
assumes   to   use   property   as    if   thus   acquired  is   estopped 
to   set    up    as    against    a    petition    for    compensation    that 
it   has    not    complied    with    the    formalities    prescribed    for 
a  technical    taking;   but   this    rule    does    not   apply    where 
the  action   is   for   tort   on   account   of   facts   the    right   to 
do  which  the  corporation  could  not  have  acquired  by  any 
act  of  condemnation.    Peabody  v.  Boston  &  P.  R.  Corp.,  181 
Mass.  76   (62  N.  E.  Rep.  1047).    Where  one  in  possession  of 
land  induces  another  who  claims  to  be  the  owner  of  the  fee 
simple  title  thereto  to  abstain  from  the  institution  of  legal  pro- 
ceedings to  establish  his  title  un^il  the  same  are  barred  by  the 
statute  of  limitatitons,  by  declarations  and  assurances  that  he 
only  claims  a  life  estate  therein  and  that  his  holding  is  not  an- 
tagonistic to  the  claim  of  such  other  person,  both  he  and  his 
heirs  will  be  estopped  to  claim  the  fee.    Taylor  v.  Jenkins, 
Ky.         (65  S.  W.  Rep.  601;  23  Ky.  Law  Rep.  1574).    A 
lessor  by  maintaining  an  action  for  possession,  based  on  the 
provisions  of  the  lease,  thefeby  recognizes  the  validity  of  the 
lease,  and  cannot  object  in  a  subsequent  action  that  the  as- 
signees of  the  lessee  had  no  right  to  maintain  an  action  to  re- 
cover the  value  of  buildings  on  the  premises,  which,  by  the 
terms  of  the  lease,  were  to  be  paid  by  the  lessor  to  the  lessee 
on  the  termination  of  the  lease.  Schoellikopf  v.  Coatsworth,  166 
N.  Y.  'jj  (59  N.  E.  Rep.  710).    A  letter  from  a  person  in  pos- 
session of  land  under  an  unrecorded  bond  for  title,  written  to 
one  who  has  purchased  the  land  from  the  owner,  which  shows 
that  the  writer  thinks  that  such  conveyance  has  devested  his 
rights  in  the  land  and  that  he  apparently  acquiesces  therein, 
does  not  estop  him  from  maintaining  a  suit  to  enforce  his 
right  to  the  property.     Scott  v.  Lewis,  40  Or.  37  (66  Pac. 
Rep.  299).    A  mortgagee  who  assures  the  mortgagor  and  a 
would-be  purchaser  of  a  part  of  the  mortgaged  premises  that 
the  sale  can  be  made,  and  that  the  mortgage  should  never 
"bother"  the  purchaser,  is  estopped,  after  receiving  the  pur- 
chase money  as  a  part  payment  of  the  mortgage,  to  enforce  the 
mortgage  against  that  part  of  the  mortgaged  premises.    Fields 
v.  KilHon,  129  Ala.  373  (29  So.  Rep.  797).    Statements  by  a 
purchaser  of  land  at  an  execution  sale  that  there  is  nothing  due 
on  his  claim,  made  to  the  agent  of  one  who  had  bought  the 
land   from   the   awner,   the   execution   purchaser   having   no 
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knowledge  of  the  other's  interest  in  the  land,  will  not  estop  him 
or  his  grantee  from  asserting  title  to  the  property.  Near  v. 
Green,  113  la.  647  (85  N.  W.  Rep.  799).  When  a  judgment 
plaintiff  conducts  an  auction  sale  of  land,  and  assures  bidders 
that  the  liens  on  the  property  about  to  be  sold  consist  of  a 
mortgage  for  a  certain  sum  and  interest,  and  makes  no  mention 
of  the  judgment  he  holds,  which  is  a  lien  upon  an  undivided 
interest  in  the  property,  such  judgment  plaintiff  is  estopped, 
and  will  be  enjoined,  from  enforcing  the  judgment  against  the 
purchaser  at  the  auction  sale,  and  the  fact  that  the  record  of 
the  judgment  is  constructive  notice  to  subsequent  purchasers 
will  not  prevent  the  working  of  the  estoppel,  nor  will  the  fact 
that  the  property  is  actually  worth  more  than  the  purchase 
price  and  the  judgment.  Borden  v.  Hutchinson,  N.  J.  Eq. 
(49  Atl.  Rep.  1088).  A  railroad  company  which  has  no 
record  title  to  its  right  of  way,  but  has  been  in  possession  and 
claiming  title  under  legislative  grant  far  beyond  the  period  of 
limitation,  is  not  estopped  to  dispute  the  validity  of  a  mortgage 
covering  such  ground,  where  the  mortgagees  purchased  the 
right  of  way  from  the  owners  of  the  adjoining  land,  knowing 
that  they  had  been  defeated  in  a  suit  against  the  railway  com- 
pany for  its  possession,  and  then  entered  into  a  conspiracy 
whereby  the  mortgagees  were  to  execute  a  quit-claim  to  a  third 
party,  taking  the  mortgage  back  for  the  purchase  money,  and 
afterward  the  mortgagees  and  mortgagor,  by  representing  tO; 
the  railroad  company  that  such  right  of  way  is  clear  of  all  in- 
cumbrances, and  by  withholding  the  mortgage  from  record^ 
induce  the  railroad  company  to  accept  a  quit-claim  deed  to  its 
right  of  way.    Shedd  v.  Webb,  157  Ind.  585  (61  N.  E.  Rep. 

233)- 

Sec.  250.  Estoppel  in  pais— Acoepting  benefits- 
Silence.  One  accepting  a  devise  of  land  under  a  will 
is  estopped  to  deny  the  testator's  title  to  other  lands  devised 
to  another.  Buchanan  v.  McLennan,  192  111.  480  (61  N.  E. 
Rep.  448).  Tenants  in  common  of  a  tract  of  land  who  pro- 
cure a  partition  which  is  void  because  of  failure  to  join  one 
of  the  co-tenants,  but  whose  interest  is  recognized  and  apH 
portioned,  are  estopped  from  denying  its  validity,  where  all 
the  parties  recognized  the  proceedings  as  valid,  and  exercised 
ownership  over  their  respective  portions  making  warranty 
deeds  to  parts  thereof;  and  the  partition  will  be  held  valid 
though  their  separate  possession  has  not  continued  for  20  years* 
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Wescoat  v.  Wilson,  62  N.  J.  Eq.  177  (49  Atl.  Rep.  11 12).  A 
corporation  which  has  purchased  land,  giving  a  mortgage  for 
part  of  the  purchase  price,  is  estopped  to  deny  the  validity  of 
the  mortgage  on  the  ground  that  it  neglected  to  pass  a  reso- 
lution authorizing  the  transaction,  where  it  took  possession  and 
handled  the  property  as<ts  own  for  two  years,  then  surrendered 
possession  to  the  mortgagee  in  lieu  of  paying  interest,  and 
liability  under  the  mortgage  was  not  disputed  until  foreclosure 
proceedings  are  commenced,  five  years  after  the  purchase. 
Blood  v.  La  Serena  Land  Co.,  134  Cal.  361  (66  Pac.  Rep.  317). 
A  mortgagor,  who  accedes  to  the  terms  of  the  mortgagee's 
will  and  accepts  its  provisions  to  the  effect  that  no  interest 
then  due  or  to  become  due  shall  be  paid,  but  the  mortgage  is 
to  be  kept  alive  for  the  benefit  of  the  parties  to  whom  it  is  given 
by  the  will,  and  who  after  the  probate  of  the  will  repeatedly 
recognizes  the  existence  of  the  mortgage,  can  not,  after  the 
period  of  limitations  has  run  without  any  payments  of  interest, 
insist  that  the  mortgage  is  barred  and  have  it  cancelled. 
Miller  v.  Miller,  26  Ind.  App.  498  (60  N.  E.  Rep.  176). 

One  who  buys  and  takes  possession  of  lot  No.  8  thinking 
it  is  No.  9,  and  remains  silent  while  improvements  are  made 
,  by  others  on  No.  9,  is  estopped  to  assert  that  No.  9  and  the 
improvements  thereon  belong  to  him,  although  his  deed  er- 
roneously describes  the  lot  he  purchased  as  No.  9.  Shafer  v. 
Wilson,  113  la.  475  (85  N.  W.  Rep.  789).  An  owner  of 
land  who  acquiesces  in  another  holding  the  legal  title  to  it 
and  thereby  gaining  credit  on  account  of  his  apparent  owner- 
ship, is  estopped  to  assert  his  ownership  as  against  persons 
extending  credit  on  the  faith  of  such  apparent  ownership. 
Sumpter  v.  Arkansas  Nat.  Bank,  69  Ark.  224  (62  S.  W.  Rep. 
577)-'  The  owner  of  a  dwelling  house  who  is  living  in  it 
at  die  time  an  adjacent  property  owner  builds  a  house  over 
the  line  within  a  few  inches  of  his  residence  and  who  makes 
no  objection  till  five  years  after,  merely  because  he  thought 
that  some  time  the  owner  of  the  adjacent  property,  she  being 
his  sister,  would  give  the  property  to  his  children,  is  estopped 
to  maintain  ejectment  against  her.  Redmond  v.  Excelsior 
Saving  Ass'n,  194  Pa.  St.  643  (45  Atl.  Rep.  422;  75  Am. 
St.  Rep.  714).  Where  a  widower  was  present  at  an  admin- 
istrator's sale  of  his  wife's  lands,  and  hears  it  announced  bv 
the  administrator  that  all  the  land  will  be  sold,  and,  though 
knowing  his  rights,  says  nothing,  he  is  estopped  to  claim  a 
third  interest  In  the  land,  as  against  the  purchaser,  who 
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bought  in  ignorance  of  any  claim  by  such  widower ;  especially 
is  this  true  when  the  land  is  covered  by  a  purchase  money 
mortgage  for  more  than  the  land  is  worth,  in  which  the 
widower  joined.  Roach  v.  Clark,  28  Ind.  App.  250  (62  N. 
E.  Rep.  634).  Though  the  failure  of  the  grantor  in  a  security 
deed,  who  is  present  at  a  sale  under  judicial  process  of  the 
property  therein  embraced,  to  object  thereto,  may  estop  him 
from  afterwards  calling  in  question  the  regularity  or  legality 
of  the  sale,  this  will  not  preclude  the  owners  of  the  equity 
of  redemption  in  the  property  from  so  doing,  when  their  right 
to  such  equity  arose  out  of  a  deed  from  such  grantor  antedating 
the  security  deed,  but  becoming  inferior  thereto  on  account 
of  a  failure  to  record,  Ashley  v.  Cook,  109  Ga.  653  (35  S.  E. 
Rep.  89),  A  title  company  which  examined  the  title  to  cer- 
tain property  for  a  bank  and  represented  it  to  be  clear  of  all 
incumbrances,  and  acted  for  the  bank  in  making  a  loan  on  the 
property  in  reliance  on  that  representation,  is  estopped  from 
setting  up  an  incumbrance  held  by  it  as  superior  to  the  bank's 
mortgage,  although  there  was  no  intention  to  defraud  the 
bank,  and  the  failure  to  note  the  incumbrance  arose  from 
mere  negligence.  Nickerson  v.  Massachusetts  Title  Ins.  Co., 
178  Mass.  308  (59  N.  E.  Rep.  814). 

Sec.  951.  Estoppel  in  pais — Silence — ^Acquiescence  in 
forged  deed.  Parties  claiming  land  the  title  to  which  ap- 
pears from  a  recorded  deed,  which  in  fact  is  a  forgery,  to  be  in 
another,  who  for  fourteen  years  with  knowledge  of  the  forgery 
remain  silent  and  permit  another  to  purchase  the  land  and  take 
a  conveyance  thereof  in  reliance  upon  the  recorded  title  and 
expend  money  thereon,  will  be  estopped  to  assert  their  claims 
to  the  land,  although  their  silence  was  induced  by  a  desire 
to  shield  the  forger  from  the  consequences  of  his  act.  Wampol 
V.  Kountz,  14  S.  Dak.  334  (85  N.  W.  Rep.  595 ;  86  Am.  St. 
Rep.  765).  The  court  say:  "Neither  affirmative  acts  or 
words,  nor  silence  maintained  with  the  fraudulent  intention 
to  deceive,  are  indispensable  elements  of  an  equitable  estoppel ; 
and  the  authorities  are  substantially  agreed  upon  the  proposi- 
tion that  a  party  cannot  with  impunity  seal  his  lips  and  remain 
in  idleness  for  years,  irresponsive  to  the  incessant  demands 
of  justice  and  good  conscience.  Bank  v.  Hazard,  30  N.  Y. 
226;  Lansdale  v.  Smith,  106  U.  S.  391  (i  Sup.  Ct.  Rep.  350; 
2^  L.  Ed.  219).  This  favored  doctrine  of  the  courts  justifies 
the  use  of  the  word  'conduct'  in  its  broader  meaning,  to  prevent 
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the  assertion  and  enforcement  of  claims  as  against  a  person 
who,  relying  in  good  faith  upon  the  silence  or  inactivity  of 
another,  has  thereby  and  to  his  detriment  been  led  to  change 
his  position  with  reference  to  the  title  of  the  property  either 
real  or  personal.  Thus  the  term  'conduct,'  when  applied  to 
a  person  in  its  relation  to  the  modem  doctrine  of  equitablQ^ 
estoppel,  embraces  not  only  ideas  conveyed  by  words  written 
or.  spoken  and  things  actually  done,  but  it  includes  the  silence 
of  such  person  and  his  omission  to  act,  as  well.  Pom.  Eq. 
Jur.  802-804.  Appellants  had  ample  time  and  opportunity  to 
publish  the  truth,  as  duty  demanded,  and  prevent  the  injury 
caused  by  their  silence,  maintained  in  order  to  protect  their 
father  while  criminally  holding  himself  out  to  the  world  as 
the  former  owner  of  the  land.  By  the  application  of  this 
doctrine  that  silence  estops  those  whose  duty  it  is  to  speak,  one 
who  passively,  willfully,  and  knowingly  suffers  another  to 
purchase  and  expend  money  on  land  under  an  honest  though 
erroneous  belief,  based  upon  the  county  records,  that  his  grant- 
or's title  is  perfect,  should  not  so  long  afterwards  be  permitted 
to  exercise  against  such  purchaser  any  previously  existing  but 
undisclosed  right  of  ownership.  Sweatman  v.  City  of  Dead- 
w^ood,  9  S.  Dak.  380  (69  N.  W.  Rep.  582)  ;  Hagan  v.  Ellis, 
39  Fla.  463  (22  So.  Rep.  y2'j  \  63  Am.  St.  Rep.  167)  ;  Alexander 
V.  Fishing  Co.,  90  Ky.  215  (14  S.  W.  Rep.  80) ;  Hanner  v. 
Moulton,  138  U.  S.  486  (11  Sup.  Ct.  Rep.  408;  34  L.  Ed. 
1032)  ;  Merchant  v.  Woods,  27  Minn.  396  (7  N.  W.  Rep.  826). 
The  record  discloses  facts  sufficient  to  justify  the  conclusion 
that  appellants,  for  the  purpose  of  protecting  their  father, 
elected  to  abandon  their  claim ;  and  from  such  courts  of  equity 
must  withhold  relief,  when  productive  of  hardship  and  in- 
justice to  others." 

Sec.  252.  Estoppel  as  applied  to  the  public.  Exaction 
by  a  city  of  taxes  on  property  after  its  dedication  as  a  street 
does  not  estop  it  from  claiming  that  it  had  become  a  public 
street.  Hull  v.  City  of  Cedar  Rapids,  iii  la.  466  (83  N.  W. 
Rep.  28)  ;  Chaffe  v.  City  of  Aiken,  57  S.  C.  507  (35  S.  E.  Rep. 
800.)  That  a  city  surveyed  a  street,  fixed  its  supposed  width, 
e.nd  constructed  a  sidewalk  on  the  line  surveyed,  does  not 
estop  it  to  claim  an  adjoining  strip  as  part  of  the  street,  as 
against  one  who  expended  no  money  nor  made  any  improve- 
ments in  reliance  on  the  city's  action.  Davis  v.  City  of  Apple- 
ton,  109  Wis.  580  (85  N.  W.  Rep.  515).    A  city  does  not  lose 
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its  right  to  claim  for  street  purposes,  on  the  ground  of  estoppel, 
a  three-foot  strip  along  the  side  of  a  street  by  the  fact  that  an 
abutting  owner  has  for  many  years  held  the  same  within  his 
inclosure,  planted  shade  and  ornamental  trees  thereon  and  kept 
the  same  set  in  grass.  City  of  DeKalb  v.  Luney,  193  111.  185 
(61  N.  E.  Rep.  1036).  The  court  say:  "Cases  have  been 
presented  to  courts  of  equity  wherein  the  circumstances  were 
such  that  right  and  justice  demanded  the  public  should  be 
deemed  estopped  to  assert  the  right  to  become  repossessed  of 
a  street  or  highway  which  had  been  long  abandoned  to  the  use 
of  private  parties.  That  the  possession  of  a  portion  of  the 
street  or  highway  has  been  allowed  to  remain  for  any  period 
of  time  in  the  possession  of  a  private  party  is  not  sufficient  to 
create  the  estoppel.  Nor  could  any  act  or  acts  of  abandgnment 
of  the  street  by  those  in  authority  in  the  governing  body  of 
the  city,  no  matter  though  expressly  made  and  declared, 
operate  to  create  the  estoppel,  for  it  is  not  within  the  lawful  ex- 
ercise of  the  power  of  such  authorities  to  abandon  the  streets 
which  they  hold  for  the  use  of  the  public,  so  that  by  the  mere 
act  of  abandonment  rights  of  the  public  therein  may  be  lost. 
It  must  appear,  to  create  an  equitable  estoppel  against  the  public 
in  cases  such  as  that  at  bar,  not  only  that  the  city  authorities 
have  long  withheld  the  assertion  of  control  over  the  portion 
of  the  street  in  question,  and  that  private  parties  have  been, 
by  the  acts  of  those  representing  the  public,  induced  in  good 
faith,  to  believe  the  street  has  been  abandoned  by  the  public, 
but  also  that  on  the  faith  of  that  belief,  and  with  the  acquies- 
cence of  those  representing  the  public,  such  private  party  has 
erected  structures  on  the  street,  or  made  improvements  thereon 
of  such  lasting  and  valuable  character  that  to  permit  the  public 
to  assert  the  right  to  repossess  itself  of  the  premises  would 
entail  such  great  pecuniary  loss  and  sacrifice  upon  the  private 
property  holder  that  justice  and  right  would  demand  the  public 
be  estopped.  Chicago  R.  I.  &  P.  R.  Co.  v.  City  of  Joliet, 
79  111.  25;  Chicago  &  N.  W.  Ry.  Co.  v.  People,  91  111.  251 ; 
Piatt  Co.  V.  Goodell,  97  111.  84;  Lee  v.  Town  of  Mound  Station, 
118  111.  304  (8  N.  E.  Rep.  759)  ;  City  of  Sullivan  v.  Tichenor, 
T79  111.  97  (53  N.  E.  Rep.  561).  This  record  presents  no  such 
case  of  hardship  or  sacrifice  to  the  private  party,  the  appellee. 
The  only  structure  upon  that  part  of  Oak  street  in  question 
within  his  inclosure  is  the  fence  itself.  It  was  placed  there  in 
1886,  and  was,  when  built,  an  inexpensive  fence,  composed 
of  wooden  posts  and  pickets.     There  is  no  testimony  tending 


233  EPITOME  OF  CASES.  §  252, 253 

to  show  its  present  worth.  In  the  nature  of  things,  it  cannot 
be  of  any  considerable  value.  The  only  other  improvements  ^ 
claimed  to  have  been  placed  by  appellee  upon  the  disputed  locus 
in  quo  are  a  maple  tree  about  ten  years  old,  a  lilac  bush,  a  creep- 
ing vine,  and  the  grass  growing  thereon.  The  maple  tree, 
accepring  on  the  point  the  testimony  of  the  appelle,  is,  most 
probably,  not  on  the  disputed  strip,  but  on  his  lot.  The  rights 
of  the  public,  clearly,  should  not  be  barred  upon  the  ground 
that  the  loss  of  the  bush,  the  vine,  the  lawn,  and  even  the 
naple  tree,  presents  such  a  case  of  hardship  and  sacrifice  that 
right  and  justice  demand  that  the  public  be  estopped.  The  ad- 
dition made  by  the  appellee  to  his  dwelling  house  stands  upon 
his  lot,  and  a  distance  of  more  than  seven  feet  from  the  line  of 
the  street  as  established  by  the  surveyors  and  claimed  by  the 
city.  No  doubt  the  appellee  would  much  prefer  this  portion 
of  liis  dwelling  should  be  farther  from  the  street,  and  perhaps 
the  value  of  his  premises  would  be  greater  if  the  line  of  the 
street  was  even  3.3  feet  farther  from  the  addition  to  the  dwell- 
ing :  but  we  are  aware  of  no  case  wherein  it  has  been  held  that 
an  equitable  estoppel  would  arise  unless  the  sacrifice  or  injury 
upon  which  it  was  based  arose  out  of  the  expenditure  of  money 
in  some  structure  or  improvement  upon  the  public  property 
sought  to  be  taken  by  the  municipality.  The  circumstances 
of  this  case  do  not,  in  justice  and  right,  justify  the  interposition 
of  equitable  principles  to  defeat  the  right  of  the  public  to  the 
street  in  question.  The  court  erred  in  restraining  the  appellant 
city  from  repossessing  itself  of  the  locus  in  quo  in  dispute." 
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Sec.    253.    Admis^bility    of    documents    and    deeds. 

The  United  States  revenue  law  of  1898  (§  14)  providing 
that  leases  and  other  written  instruments  shall  not  be  admissible 
in  evidence  unless  stamped,  affects  their  admissibility  in  federal 
courts  only.  Garland  v.  Gaines,  73  Conn.  662  (49  Atl.  Rep. 
19 ;  84  Am.  St.  Rep.  182)  ;  Southern  Ins.  Co.  v.  Estes,  106 
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Tenn.  472  (62  S.  W.  Rep.  149;  52  L.  R.  A.  915;  82  Am.  St. 
Rep.  892) ;  Watson  v.  Mirike,  Tex.  Civ.  App.  (61  S.  W. 
Rep,  538) ;  Small  v.  Slocomb,  112  Ga.  279  (37  S.  E.  Rep.  481 
53  L.  R.  A.  130;  81  Am.  St.  Rep.  50)  ;  Kennedy  v.  Roundtree, 
59  S.  C.  324  (37  S.  E.  Rep.  942;  82  Am.  St.  Rep.  840).  A 
tax  collector's  receipt  in  which  a  special  assessment  is  de- 
scribed by  reference  to  the  date  at  which  it  was  made,  is  prima 
facie  evidence  that  the  assessment  was  made  at  the  date  named* 
National  Life  Ins.  Co.  v.  Butler,  61  Neb.  449  (85  N.  W.  Rep. 
437;  87  Am.  St.  Rep.  462).  Tax  valuations  being  generally 
made  without  a  hearing,  and  frequently  at  less  than  the  actual 
value,  are  not  admissible  as  evidence  of  the  value  of  lands 
in  an  action  for  the  assessment  of  damages  or  any  mere  private 
controversy  between  parties  not  claiming  rights  under  the  tax 
records.  Concord  etc.  Co,  v.  Clough;  69  N.  H.  609  (45  Atl. 
Rep.  565).  In  an  action  to  abate  a  nuisance  consisting  of  a 
fence  built  in  the  middle  of  a  strip  claimed  as  a  highway,  it 
is  not  error  to  exclude  the  field  notes  and  memorandum  books 
of  the  surveyor  who  surveyed  the  surrounding  land,  where  they 
had  never  been  shown  to  the  landowner  and  had  not  been  re- 
corded, and  the  surveyor  used  the  field-notes  in  testifying,  and 
was  not  restrained  from  stating  any  facts  relating  to  the  survey 
found  in  them.  Smith  v.  Glenn,  129  Cal  XVIII  (62  Pac.  Rep. 
180).  Under  N.  Dak..  Rev.  Codes,  §5696,  it  is  held  that  an 
instrument  bearing  a  certificate  of  its  acknowledgment  before 
a  notary  public  of  another  state,  authenticated  by  his  signature 
and  official  seal,  is  admissible  in  evidence  without  any  further 
certificate  as  to  his  official  character  and  signature.  Grandin  v. 
Emmons,  10  N.  Dak.  223  (86  N.  W.  Rep.  723 ;  54  L.  R.  A. 
610;  88  Am.  St.  Rep.  684).  In  an  action  of  ejectment,  the 
plaintiff  can  not  prove  his  title  by  the  introduction  of  unreceipt- 
ed bills  for  lumber  claimed  to  have  been  used  by  a  former  oc- 
cupant of  the  premises  who  had  claimed  to  own  the  premises,, 
since,  being  unreceipted,  they  did  not  show  that  such  occupant 
recognized  them  as  correct;  nor  can  such  title  be  shown  by 
tax  receipts  on  the  property,  found  among  such  person's  effects 
after  her  death.  Pleasanton  v.  Simmons,  2  Penn.  (Del.)  477 
(47  Atl.  Rep.  697).  The  fact  that  a  deed  erroneously  desig- 
nated the  county  in  which  land  is  situated  does  not  render  it 
inadmissible  as  evidence  of  title,  where  the  identity  of  the 
land  is  otherwise  shown.  Silliman  v.  Whitmer,  196  Pa.  St. 
363  (46  Atl.  Rep.  489).  A  deed,  so  far  as  it  operates  as  a 
conveyance,  is  not  avoided  by  alteration.     The  grantee's  title 
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is  not  divested,  and  the  original  instrument  remains  a  muniment 
of  title,  and  with  or  without  explanation,  is  evidence  of  title, 
and  may  be  used  as  such.  See  opinion  for  discussion  of  par- 
ticular alterations.  Burgess  v.  Blake,  128  Ala.  105  (28  So. 
Rep.  963;  86  Am.  St.  Rep.  78;  See  pp.  80-134  for  exhaustive 
note  on  "Unauthorized  Alteration  of  Written  Instruments"). 

Sec  254*  Admissibility  of  ancient  deeds.  An  un- 
recorded deed  in  possession  of  the  grantee,  under  which  he  has 
been  in  possession  for  40  years,  claiming  the  title,  is  admissible 
in  evidence  as  an  ancient  document.  Thompson  v.  Louisville 
&  N.  R.  Co.  Ky.  (63  S.  W.  Rep.  42 ;  23  Ky.  Law  Rep. 
476).  A  deed  more  than  thirty  years  old  received  by  a 
grantee  from  his  grantor,  forming  a  link  m  his  chain  of  title, 
is  admissible  in  evidence  without  proof  of  its  executiork,  though 
the  grantee  is  not  in  actual  possession  of  the  land  on  account 
of  its  being  wild  and  uninclosed  timber  land,  where  it  appears 
that  he  has  paid  the  taxes  on  the  land.  White  v.  Farris,  124 
Ala.  461  {ttj  So,  Rep.  259).  A  deed  shown  to  have  been  exe- 
cuted and  recorded  more  than  eighty  years,  which  recites  that 
the  grantors  are  heirs  of  C,  to  whom  a  patent  to  the  land  is 
shown  toiiave  been  issued,  is  admissible  in  evidence  to  support 
the  title  of  persons  claiming  under  such  deed,  without  other 
proof  of  the  death  of  C.  or  the  heirship  of  the  grantors*  Mann 
V.  Cavanaugh,  Ky.  (62  S.  W.  Rep.  854;  23  Ky.  Law 
Rep.  238).  Although  a  deed  is  more  than  thirty  years  old, 
it  is  not  admissible  in  evidence  as  an  ancient  deed,  under  Ga. 
Civ.  Code,  §  3610,  without  proof  of  its  coming  from  the  proper 
custody.  Williamson  v.  Mosley,  no  Ga.  53  (35  S.  E.  Rep. 
301).  For  a  discussion  of  the  principles  upon  which  ancient 
deeds  are  admitted  in  evidence  and  particular  case  in  which 
title  was  held  to  be  established  under  such  a  deed,  see  Davis 
V.  Wood,  161  Mo.  17  (61  S.  W.  Rep.  695), 

# 

Sec.  255.  Photographic  copies  of  deeds  as  evidence. 
In  an  action  involving  the  genuineness  of  a  deed,  it  is  error  to 
admit  in  evidence  photographs  of  the  deed  of  the  same  size 
as  the  deed,  the  original  instrument  being  in  evidence;  but 
photographs  of  it  so  enlarged  as  to  make  the  proportions  plainer 
for  the  purpose  of  illustrating  the  testimony  of  experts  are 
admissible.  Howard  v.  Illinois  Trust  &  Sav.  Bank,  189  111. 
568  (59  N.  E.  Rep.  1 106),     The  court  say:  "Experts,  who 
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had  examined  the  deed,  testified  in  behalf  af  the  defendants 
that  it  showed  evidence  that  the  writing  above  the  signature 
had  been  removed  by  the  application  of  chemicals,  and  that 
the  writing  now  appearing  in  the  deed  had  been  written  after- 
wards, and  after  the  instrument  had  been  folded  more  or  less. 
The  original  deed  was  in  evidence,  together  with  the  testimony 
of  these  experts ;  and  the  defendants  also  offered  in  evidence 
photographs,  both  of  the  same  size  as  the  deed  and  those  in 
which  it  was  enlarged.  The  photographs  were  objected  to, 
and  the  objections  were  overruled.  The  photographs  of  the 
same  size  as  the  deed,  if  they  were  truthful  and  accurate,  were 
merely  secondary  evidence  of  its  contents  and  appearance. 
Ordinarily,  merely  secondary  evidence  cannot  be  produced  with- 
out proof  of  the  loss  of  the  original.  As  the  original  was  in 
evidence,  the  general  rule  would  be  that  its  contents  or  appeai:- 
ance  could  not  be  proved  by  any  kind  of  copy.  In  Duffin  v. 
People,  107  111.  113  (47  Am.  Rep.  431),  a  photographic  copy  of 
a  note  which  had  become  illegible  was  introduced  as  evidence. 
Parol  evidence,  or  a  compared  copy,  would  have  been  compe- 
tent in  that  case;  and  it  was  held  that  the  photograph  was 
admissible  as  secondary  evidence.  This  was  because  the  orig- 
inal had  faded  out,  and  the  decision  was  in  harmony  with  the 
general  rule.  In  Maclean  v.  Scripps,  52  Mich.  214  (17  N.  W. 
Rep.  815;  18  N,  W.  Rep.  209),  a  party  offered  depositions 
of  experts  to  determine  the  identity  of  hands  from  the  photo- 
graphs of  letters.  The  originals  could  be  obtained,  and  it 
was  held  that  proof  of  hand  writing  of  obtainable  originals 
could  not  be  made  by  any  kind  of  imitation  or  copy.  In  Hynes 
V.  McDermott,  82  N.  Y.  41  (37  Am.  Rep.  538),  it  was  held 
that  photographs  could  not  be  used  for  comparison  when  the 
originals  were  not  before  the  jury,  so  that  the  originals  could 
not  be  shown  to  the  witnesses  on  cross-examination  or  to  other 
witnesses.  In  that  case  the  photographs  were  not  proved  to 
be  correct.  In  Ebom  v.  Zipelman,  47  Tex.  503  (26  Am.  Rep. 
315),  depositions  of  witnesses  as  to  thfe  genuiness  of  a  signa- 
ture from  photographic'copies  annexed  to  interrogatories  were 
offered.  There  was  no  proper  foundation  for  their  introduc- 
tion ;  and  it  was  also  held  that  photographs  can  only  be  used 
as  secondary  evidence,  but,  where  originals  cannot  be  pro- 
duced, photographic  copies  may  be  used.  In  Tome  v.  Rail- 
road Co.,  39  Md.  36  (17  Am.  Rep.  540),  the  evidence  of  a  pho- 
tographer was  offered  to  prove  the  forgery  of  certificates  of 
stock  by  comparison  with  photographic  copies,  either  magnified 
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or  of  the  natural  size ;  and  they  were  held  inadmissible.  In 
re  Foster's  Will,  34  Mich.  21,  the  circuit  court  rejected  photo- 
graphic copies  of  a  will.  The  supreme  court  said  that  it  might 
not  be  error  to  admit  them  with  precautions  to  insure  identity 
and  correctness,  but  they  were  not  necessary,  and,  at  best,  only 
convenient  aids,  and  their  use  could  never  be  compulsory. 
*  *  *  As  to  the  photographs  which  were  so  enlarged  as 
to  make  the  proportions  plainer,  we  see  no  valid  objection. 
Magnifying  glasses  and  microscopes  have  always  been  used, 
and  parties  are  entitled  to  use  them.  The  supreme  court  of 
Tennessee  reversed  a  judgment  because  the  judge  refused  a 
party  leave  to  furnish  the  jury  with  magnifying  glasses  when 
they  retired,  but  told  the  jury  that  they  might  use  their  own 
spectacles.  Kannon  v.Galloway,  2  Baxt.  230.  The  supreme 
court  of  Indiana  held  it  was  not  error  to  exclude  an  enlarged 
signature  made  by  hand  hy  means  of  a  microscope,  the  witness 
having  testified  fully  as  to  the  signature  and  its  appearance 
in  an  enlarged  condition.  Machine  Co.  v.  Gordon,  124  Ind. 
495  (24  N.  E.  Rep.  1053 ;  tg  Am.  St.  Rep.  109).  In  i  GreenL 
Ev.  (i6th  Ed.)  439,  it  is  said  that  a  photograph — ^particularly 
an  enlarged  one — of  a  writing  is  a  proper  method  of  exhibit- 
ing its  contents.  In  Marcy  v.  Barnes,  16  Gray,  161  (77  Am. 
Dec.  405),  the  question  was  taken  as  to  the  signature  of  Moses 
Barnes.  Magnified  photographic  copies  of  genuine  signatures 
and  the  disputed  signatures  went  to  the  jury,  with  testimony 
of  a  witness  of  accuracy  except  as  to  size  and  color.  The  court 
said :  *It  is  not  dissimilar  to  the  examination  with  a  magnify- 
ing glass.  Proportions  are  so  enlarged  thereby  to  the  vision 
that  faint  lines  and  marks,  as  well  as  the  genuine  characteristics 
of  handwriting,  which  perhaps  could  not  otherwise  be  clearly 
discerned  and  appreciated,  are  thus  disclosed  to  observation, 
and  afiFord  additional  and  useful  means  of  making  comparisons 
between  admitted  sig^tures  and  one  which  is  alleged  to  be 
only  an  imitation.'  It  was  held  that  such  copies  were  admis- 
sible under  proper  precautions.  It  was  not  error  to  admit  the 
photographs  which  were  so  enlarged  as  to  illustrate  the  testi- 
mony of  the  witnesses  and  to  aid  the  jury  in  the  same  way  as 
the  magnifying  glass  or  microscope  would." 

Sec.  256.  Recitals  in  deed  as  evidence  of  pedigree. 
After  a  lapse  of  eighty  years  from  its  execution,  during  which 
no  adverse  claim  is  made  to  the  land  and  there  being  no  rebut- 
ting evidence,  recitals  of  pedigree  in  a  deed  executed  in  a 
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foreign  country  showing  title  in  the  grantors  through  descent, 
are  sufficient  evidence  of  those  facts  to  sustain  an  action  of  tres- 
pass by  one  claiming  under  such  deed  against  a  naked  tres- 
passer. Young  V.  Shulenberg,  165  N.  Y.  385  (59  N.  E.  Rep. 
135;  80  Am.  St.  Rep.  730)., The  court  say:  "Pedigree  is  the 
history  of  family  descent,  which  is  transmitted  from  one  gen- 
eration to  another  by  both  oral  and  written  declarations,  and 
unless  proved  by  hearsay  evidence  it  cannot,  in  most  instances 
be  proved  at  all.  Hence  declarations  of  deceased  members  of  a 
family,  made  ante  litem  motam,  are  received  to  prove  family  re- 
lationship, including  marriages,  births,  and  deaths,  and  the  facts 
necessarily  resulting  from  these  events.  Eisenlord  v.  Qum, 
126  N.  Y.  552  (27  N.  E.  Rep.  1024;  12  L.  R.  A.  836)  ;  Jackson 
v.  Cooley,  8  Johns.  128;  Jackson  v.  King,  5  Cow.  237  (15  Am. 
Dec.  468) ;  Jackson  v.  Russell,  4  Wend.  543,  affirmed,  sub 
nom.  Russell  v.  Jackson,  22  Wend.  277;  Greenl.  Ev.  (14th 
Ed.)  §§  103,  104;  Whart.  Ev.  (3d  Ed.)  §  201  et  seq.;  Rice 
Ev.  §  220.  Recitals  in  an  ancient  deed  admissible  in  evidence, 
without  proof  of  contemporaneous  possession,  may  be  proved 
as  against  persons  who  are  not  parties  to^it,  and  who  do  not 
claim  under  it.  Greenleaf  v.  Railroad  Co.,  132  N.  Y.  408  (30 
N.  E.  Rep.  762)  ;  Fulkerson  v.  Holmes,  117  U.  S.  389  (6  Sup. 
Ct.  Rep.  780;  29  L.  Ed.  915)  ;  Deery  v.  Cray,  5  Wall.  795 
(18  L.  Ed.  653) ;  Doe  v.  Davies,  10  Q.  B.  314;  18  Am.  & 
Eng.Enc.  Law,  26,  266." 

Sec.  257.  Admissibility  of  records  and  certified  copies 
— Statutes  construed.  A  statute  (Del,  Rev.  Code,  ch.  84, 
§§  6,  7)  making  the  record  of  a  will  duly  probated  in  another 
state  or  a  certified  copy  thereof  "sufficient  evidence,"  does  not 
make  such  evidence  conclusive,  but  the  statements  therein 
may  be  controverted  in  an  action  affecting  title  to  land  devised 
by  such  will.  Pritchard  v.  Henderson,  2  Penn.  (Del.)  553 
(47  Atl.  Rep.  376).  Hurd's  111.  Rev.  Stat.  1899,  p.  409,  ch. 
30*  §  36  construed  and  applied — ^preliminary  affidavit  for  the 
introduction  of  records  of  conveyances — who  may  make,  and 
necessary  contents.  Scott  v.  Bassett,  194  111.  602  (62  N.  E; 
Rep.  914).  la.  Code,  §  538  construed  and  applied — certified 
copy  of  surveyor's  field  notes,  plat  and  record  as  evidence — 
presumptions.  Mclninch  v.  Hulse,  113  la.  58  (84  N.  W.  Rep, 
914).  In  Michigan,  surveyor's  records  to  be  admissible  in  ev- 
dence,  must  comply  with  the  provisions  and  regulations  of  §§ 
2619,  2622  of  Comp.  Laws.    Pugh  v.  Schindler,  127  Mich.  191 
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(86  N.  W.  Rep.  515).  A  statute  (Minn.  Laws  1899,  ch.  284) 
declaring  that  the  plats  and  surveys  made  by,  and  in  the  en- 
gineering department  of,  any  municipality  in  the  state  are 
prima  facie  evidence  in  all  proceedings  in  all  courts  is  valid,  and 
applies  to  all  actions,  including  those  between  private  parties 
and  those  pending  at  the  time  of  its  enactment.  Fish  v.  Chi- 
cago, St  P  &  K.  C.  Ry.  Co.,  82  Minn.  9  (84  N.  W.  Rep.  458 ; 
83  Am.  St  Rep.'  398).  Under  N.  Dak.* Rev.  Cbdes,  §  5696, 
neither  a  record  nor  a  copy  of  a  record  of  any  conveyance  of 
land  is  admissible  in  evidence  against  objection  until  proof  by 
affidavit  or  otherwise  is  made  that  the  original  is  not  in  pos- 
session or  under  the  control  of  the  party  producing  such  record 
or  copy.  American  Mortgage  Co.  v.  Mouse  River  Live  Stock 
Co.,  10  N.  Dak.  290  (86  N.  W.  Rep.  965).  In  North  Carolina, 
a  seal  being  necessary  to  the  validity  of  a  deed,  it  is  held  that 
a  sheriff's  deed  averred  to  be  lost  cannot  be  proven  by  the 
registration  books  containing  the  form  of  a  deed  signed  by  the 
sheriff,  but  without  a  seal,  although  it  was  recited  therein  that 
the  deed  was  made  "under  the  hand  and  seal"  of  the  sheriff. 
Clark  and  Montgomery,  JJ.  dissenting.  Strain  v.  Fitzgerald, 
128  N.  C.  396  (38  S.  E.  Rep.  929).  Under  Wis.  Rev.  Stat.  § 
1096,  4162,  entries  made  on  the  tax  roll  stubs  of  his  receipt  book 
by  a  town  treasurer  are  admissible  to  show  pa>Tnent  of  taxes, 
and  thus  to  defeat  a  tax  deed.  Mcintosh  v.  Marathon  Land  Co., 
no  Wis.  296  (85  N.  W.  Rep.  976).  Wis.  Rev.  Stat.,  §  2295 
construed  and  applied — ^admissibility  of  authenticated  copy  of 
will  probated  in  a  foreign  state.  Mcintosh  v,  Marathon  Land 
Co.,  no  Wis.  296  (85  N.  W.  Rep.  976).  The  records  of  the 
county  surveyor  are  admissible  in  an  action  to  determine  a 
disputed  boundary,  when  relevant  to  the  the  controversy. 
Schlei  V.  Struck,  109  Wis.  598  (85  N.  W.  Rep.  430). 

Sec.  258.  Parol  evidence-— Construction  of  deeds,  etc. 
Secondary  evidence  of  the  contents  of  deeds  is  admissible, 
where  it  is  shown  that  complainant  gave  the  deeds  to  a  third 
person  for  safe  keeping,  and  that  after  the  death  of  the  third 
person  diligent  search  was  made  among  the  papers  of  the 
deceased  in  the  safe  where  such  papers  were  kept,  but  the  deeds 
were  not  found.  Hawley  v.  Hawley,  187  111.  351  (58  N.  E. 
Rep.  332).  The  execution  of  a  deed  defective  on  account  of 
not  showing  an  acknowledgment  by  one  of  the  grantors  therein 
cannot  be  established  by  parol  evidence,  in  the  unexplained 
absence  of  the  deed.    Hatcher  v.  Hatcher,  127  N.  C.  200  (37  S. 
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E.  Rep,  207).  The  fact  that  a  clause  in  a  deed  attempts  to 
reserve  an  interest  in  the  land  inconsistent  with  other  provisions 
of  the  deed  does  not  take  the  case  out  of  the  rule  that  parol 
testimony  is  inadmissible  to  vary  or  contradict  the  terms  of  a 
written  instrument.  Jacobs  v.  Mutual  Ins,  Co.,  56  S.  C.  558 
(35  S.  E.  Rep.  221),  The  construction  and  meaning  of  a  plat 
are  for  the  court,  and  it  is  error  to  admit  parol  evidence  of  the 
parties  that  platted  an  addition  to  explain  its  meaning. 
Strunk  v.  Pritchett,  27  Ind.  App,  582  (61  N.  E.  Rep.  973), 
Where  three  of  four  tenants  in  common  of  land  convey  the 
entire  tract  in  severalty  by  warranty  deed  and  afterward  ac- 
quire the  interest  of  the  fourth  party  and  bring  ejectment  for  it 
against  their  grantee,  they  cannot  show  by  parol  evidence  that 
he  understood  that  he  was  not  purchasing  such  outstanding 
interest  unless  the  owner  of  it  was  dead.  Dye  v,  Thompson, 
126  Mich,  597  (85  N.  W.  Rep.  1 113).  The  general  rule  for  the 
construction  of  covenants  is  that  the  intention  of  the  parties, 
when  it  can  be  ascertained  from  the  instrument,  must  goveiTi, 
and  to  come  at  this  all  its  parts  must  be  considered  together ; 
the  real  meaning  of  the  parties  must  be  gathered  from  the  in- 
^strument  itself,  and  it  is  only  when  the  meaning  of  the  words 
used  is  doubtful  that  surrounding  circumstances  are  to  be  con- 
sidered, and  parol  proof  is  not  admissible  to  explain  the  cov- 
enants in  a  deed  where  there  is  no  ambiguity.  West  Coast 
Mfg.  Co.  V.  West  Coast  Imp.  Co.,  25  Wash.  627  (66  Pac.  Rep. 
97).  Parol  evidence  tending  to  show  that  a  conveyance  of  land 
was  really  made  in  extinguishment  of  a  debt,  and  that  the 
grantor,  for  reasons  satisfactory  to  himself,  desired  that  the 
grantee  should  pay  over  to  him,  on  delivery  of  the  conveyance, 
the  amount  of  money  specified  as  the  consideration,  with  the 
promise  that,  if  that  was  done,  he  would  repay  s^d  sum  to  the 
grantee,  does  not  have  the  effect  of  varying  the  terms  or  con- 
ditions of  the  deed ;  such  evidence  goes  alone  to  the  point  as  to 
what  was  the  true  consideration  of  the  deed,  concerning  which 
inquiry  always  can  be  made.  Stone  v,  Minter,  iii  Ga,  45  (36 
S,  E.  Rep,  321 ;  50  L.  R.  A.  356),  Where  a  will  is  certain  in 
its  terms  as  to  the  property  devised,  and  the  person  of  the 
devisee,  extrinsic  evidence  cannot  be  introduced  to  change  or 
vary  its  terms.  Taylor  v.  Horst,  23  Wash,  446  (63  Pac.  Rep. 
231)- 

Sec.  959.    Parol  evidence — Contemporaneous  and  col< 
lateral  agreements.     Parol  evidence  is  not  admissible  to 
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prove  a  collateral  agreement  between  the  parties  to  a  written 
lease,  which  contradicts  its  terms.  Haycock  v,  Johnston,  8i 
Minn.  49  (83  N.  W.  Rep.  494).  In  an  action  to  foreclose  a 
mortgage  the  mortgagor  cannot  prove  that  prior  to  or  con- 
temporaneous with  its  execution  a  parol  agreement  was  made 
by  the  mortgagee  or  his  agent  that  upon  payment  of  two  notes 
the  mortgage  would  be  released,  where  the  mortgage  provided 
absolutely  that  it  should  be  security  for  four  notes.  First  Nat. 
Bank  v.  Prior,  lo  N.  Dak.  146  (86  N.  W.  Rep.  362). 

Sec.  260.  Parol  evidence — Proof  of  consideration. 
The  only  eflFect  of  the  consideration  clause  in  a  deed  is  to 
estop  the  grantor  from  alleging  that  it  was  executed  without 
consideration,  and  to  prevent  a  resulting  trust  in  the. grantee; 
for  every  other  purpose  it  may  be  varied  or  explained  by  parol 
proof.  Hall  v.  McNally,  23  Utah  606  (65  Pac.  Rep.  724).  In 
support  of  the  last  clause,  see  Coleman  v.  Gammon,        la. 

(83  N.  W.  Rep.  898) ;  Cuddy  v.  Foreman,  107  Wis.  519 
(83  N.  W.  Rep.  1 103).  In  Michigan  it  is  held  that  a  grantor 
in  a  deed  under  seal,  properly  acknowledged  and  delivered  and 
reciting  an  adequate  consideration,  may  by  parol  evidence  deny 
such  consideration  in  toto,  for  the  purpose  of  rendering  the 
deed  void.  Eckler  v.  Alden,  125  Mich.  215  (84  N.  W.  Rep. 
141).  The  acknowledgment  of  the  receipt  of  the  consideration 
in  a  deed  is  not  of  itself  a  sufficient  release  to  discharge  the 
payment  of  the  consideration,  and,  if,  in  fact,  a  less  sum  was 
paid,  it  may  be  shown  by  parol  evidence.  Wood  v.  Bangs,  2 
Penn.  (Del.)  435  (48  Atl.  Rep.  189).  An  additional  consider- 
ation to  that  expressed  in  a  deed  may  be  shown  by  parol  evi- 
dence, provided  such  consideration  be  consistent  with  the  op- 
eration  of  the  deed.  Jensen  v.  Crosby,  80  Minn.  158  (83  N.  W. 
Rep.  43).  A  party  cannot,  under  guise  of  showing  \vhat  the 
actual  consideration  of  a  deed  was,  prove  an  oral  agreement 
which  will  have  the  effect  to  restrict  the  legal  operation  of  the 
covenants.  Rooney  v.  Koenig,  80  Minn.  483  (83  N.  W.  Rep. 
399).  Where  the  consideration  expressed  in  a  deed  of  con- 
veyance is  a  valuable  one,  the  title  comes  by  purchase,  and  it  is 
not  competent  to  show  by  parol  that  in  fact  the  title  came  by 
deed  of  gift,  and  thereby  change  the  line  of  descent.  Groves  v. 
Groves,  65  O.  St.  442  (62  N.  E.  Rep.  1044). 

Sec.  261.  Parol  evidence — Proof  of  covenant  by 
grantee  assuming  incumbrance.    Parol  evidence  is  admis- 
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.•sible  to  show  that  the  grantee  in  a  deed,  as  a  part  of  the  consid- 
•eration,  agreed  to  pay  notes  secured  by  a  vendor's  lien  on  the 
premises,  although  the  deed  contained  a  covenant  against  in- 
cumbrances. Johnson  v.  Elmen,  94  Tex.  168  (59  S.  W.  Rep. 
253 ;  52  L.  R.  A.  162 ;  86  Am.  St.  Rep.  845).  The  court  say : 
*'The  question  presents  itself  whether,  because  of  the  resulting 
effect  upon  the  covenants  in  the  deed,  the  grantor  is  deprived 
of  the  right  of  showing  the  assumption  of  the  notes  on  part  of 
the  grantee, — ^a  right  which  would  clearly  have  been  his  had 
he  not  covenanted  against  incumbrances.  While  there  is  very 
Ibigh  authority  to  the  contrary,  we  are  of  opinion  that  it  does 
not.  The  agreement  of  the  grantee  to  pay  the  notes  was  a 
part  of  the  contract  for  the  exchange  of  the  lands,  but  was  not 
a  necessary  part  of  either  conveyance.  It  was  an  additional 
consideration  which  the  appellant  was  to  pay  for  the  premises 
conveyed  to  him,  which,  as  a  general  rule,  as  we  have  seen^ 
may  be  established  by  parol  evidence.  It  was  a  part  of  the 
original  contract  which  was  agreed  upon  between  the  parties, 
and  which  was  finally  consummated  by  their  respective  convey- 
ances. The  ground  upon  which  the  authorities  which  hold 
parol  evidence  inadmissible  in  such  a  case  proceed  is  that  the 
effect  of  the  proof  is  to  except  the  incumbrance  from  the  cov- 
enant,and  thus  to  vary  the  contract  as  shown  by  the  writing. 
But  does  proof  of  the  promise,  to  discharge  the  debt  which  is  a 
lien  upon  the  land  except  anything  from  the  covenant?  Does 
It  contiict  with,  or  is  it  inconsistent  with,  the  terms, of  the  con- 
veyance ?  We  think  not.  Clearly,  in  a  suit  for  a  breach  of  a 
covenant  against  incumbrances,  it  could  be  shown  that  a  lien 
had  been  discharged  either  before  or  at  the  time  of  or  after  the 
execution  of  the  deed ;  and  we  think  that  the  effect  of  the  prom- 
ise which  was  provided  by  parol  in  this  case  was  not  to  except 
the  vendor's  lien  notes  from  the  covenant,  but  was  to  show 
that,  as  between  the  parties  to  the  contract,  the  incumbrance 
had  been  discharged.  In  a  case  which,  we  think,  is  not  to  be 
distinguished  in  principle  from  this,  the  supreme  court  of  Penn- 
sylvania say:  This  being  so,  this  mortgage  was,  as  between 
the  grantors  and  the  corporation  grantee,  paid.'  Johnston  v. 
Paper  Co.  153  Pa.  St.  195  (25  Atl.  Rep.  560,  885).  Is  the  ap- 
pellant to  be  permitted  to  claim  a  right  by  reason  of  the  non- 
payment of  a  debt,  which,  by  his  own  promise,  he  became  prin> 
arily  liable  to  pay?  Does  it  lie  in  his  mouth  to  complain  that 
his  grantor  has  not  done  that  which  he  bodnd  himself  to  do? 
The  lien  remained  after  his  promise,  but,  as  between  him  and 


243  EPITOME    OF    CASES  §  26l 

the  grantor,  it  was  no  longer  an  incumbrance  resting  upon  the 
latter,  but  one  which  he  had  taken  upon  himself.  It  seems  to 
us  that,  although  this  is  a  question  of  law,  the  equitable  prin- 
ciple should  apply  that  that  is  considered  as  done  which  ought 
to  be  done,  and  that,  as  between  the  parties  the  lien  should  be 
held  to  be  discharged. 

We  are  aware  that  our-'text  writers  lay  down  the  rule  that 
parol  evidence  is  not  admissible  in  such  cases,  and  claim  that 
it  is  supported  by  the  weight  of  authority.  I  Jones,  Real  Prop. 
§  862 ;  2  Devi.  Deeds,  §  914.  Such,  also  seems  to  be  the  opin- 
ion of  the  author  of  Rawle  on  Covenants  for  Title.  See  Rawle, 
Cov.  (5th  Ed.)  §  88,  notes.  As  we  have  previously  said,  it 
'  seems  to  us  that  the  weight  of  authority  is  the  other  way.  In 
the  following  cases,  where  the  precise  question  was  presented, 
it  was  ruled  that  parol  evidence  was  admissible:  Sidders  v. 
Riley,  22  111.  no;  Wachendorf  v.  Lancaster,  66  la.  458  (23  N. 
W.  Rep.  922)  ;  Blood  v.  Wilkins,  43  la.  567 ;  Strohauer  v. 
Voltz,  42  Mich.  444  (4  N.  W.  Rep.  161)  ;  Landman  v.  Ingram, 
49  Mo.  212;  Miller  v.  Fichthom,  31  Pa.  St.  252;  Johnston  v. 
Paper  Co.,  153  Pa.  St.  195  (25  Atl.  Rep.  560, 885),  cited  above ; 
Hays  v.  Peck,  107  Ind.  389  (8  N.  E.  Rep.  274).  The  decision 
in  the  case  last  cited  is  the  more  pointed,  since  the  same  court, 
within  a  few  days  thereafter,  held  that  parol  evidence  was  not 
admissible  to  show,  as  against  covenants  in  a  deed,  that  it  was 
agreed  between  the  parties  at  the  time  of  the  conveyance  that 
the  grantee  was  to  assume  and  pay  off  a  certain  dower  interest 
in  the  land ;  calling  it  an  incumbrance.  The  court  ruled  that  it 
was  not  an  incumbrance,  but  an  interest  in  the  land  itself,  and 
that  the  effect  of  the  evidence  was  to  vary  the  deed,  and  that  it 
was  not  admissible. 

A  portion  of  the  opinion  in  the  case  of  Miller  v.  Fich- 
thom, 31  Pa.  St  252,  above  cited,  was  quoted  with  approval  by 
this  court  in  the  case  of  Thomas  v.  Hammond,  47  Tex.  42,  and 
with  reference  to  the  case  the  court  say:  *In  that  case  Miller 
was  sued  on  his  obligation  for  $293,  the  balance  of  the  pur- 
chase money  of  land  conveyed  to  him  by  Fichthorn,  for  an  ex- 
pressed consideration  of  $550,  and  which  land,  at  the  time  of 
the  conveyance,  was  subject  to  the  lien  of  a  judgment  against 
a  prior  owner  for  $202.34,  under  which  the  property  was  sub- 
sequently sold  by  the  sheriff.  The  question  seems  to  have  been, 
whose  fault  was  it  that  the  land  was  sold  ?  And  the  plaintiff 
was  allowed  to  show  that  the  party  who  contracted  for  the  land, 
and  had  it  conveyed  to  Miller  at  the  time  of  the  delivery 
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of  the  deed,  agreed  to  pay  the  judgment  lien,  in  addition  to  the 
$293,  for  which  he  gave  his  obligation.  This  case,  in  its  facts 
and  in  the  questions  involved,  is  not  unlike  the  case  in  hand/ 
In  Thomas  v.  Hammond,  47  Tex.  42,  however,  it  does  not 
appear  that  there  was  any  express  covenant  against  incum- 
brances, though  there  might  have  been  one  implied,  as  in  the 
present  case,  from  the  language  of  the  conveyance.  The  con- 
veying clause  does  not  appear  in  the  report  of  the  case.  In 
Massachusetts  it  is  held  that  parol  evidence  is  not  admissible 
in  a  case  like  the  present.  Simanovich  v.  Wood,  145  Mass. 
180  (13  N.  E.  Rep.  391) ;  Flynn  v.  Bourneuf,  143  Mass.  2TJ 
(9  N.  E.  Rep.  650;  58  Am.  Rep.  135).  The  supreme  court 
of  Minnesota  probably  holds  the  same  view,  though  the  case 
decided  by  them  did  not  present  the  exact  question  presented 
in  the  present  case.  Bruns  v.  Schreiber,  43  Minn.  468  (45 
N.  W.Rep.  861)." 

Sec.  262.  Parol  evidence— Proof  of  contents  of  lost 
portion  of  a  contract.  Parol  evidence  is  admissible  to  show 
the  contents  of  a  lost  portion  of  an  antenuptial  contract  shown 
to  have  been  duly  executed  in  writing.  In  re  Devoe's  Estate, 
1 13  la.  4  (84  N.  W.  Rep.  923).  The  court  say :  "The  only  pur- 
pose of  evidence  is  to  prove  facts  which  shall  establish  the  legal 
or  equitable  rights  of  suitors ;  and,  while  it  is  a  general  prin- 
ciple, firmly  established  in  the  interests  of  justice,  that  the  best 
evidence  capable  of  production  shall  be  required,  this  rule  in  no 
way  conflicts  with  the  admission  of  secondary  evidence  of  a 
lost  instrument,  even  though  it  be  one  which  the  law  requires 
to  be  in  writing;  for,  if  the  instrument  were  lost  without  the 
fault  of  either  party,  or  if  it  were  wantonly  destroyed  or  secret- 
ed by  one,  it  would  be  a  manifest  subversion  of  justice  to  deny 
oral  proof  of  its  contents  after  satisfactory  proof  of  its  loss  or 
destruction.  This  view  is  well  sustained  by  authority.  GreenL 
Ev.  (13th  Ed.)  §§  84,  86;  13  Am.  &  Eng.  Enc.  Law,  11 19; 
Davis  v.  Strohm,  17  la.  421.  And  see  Postel  v.  Palmer,  71 
la.  157  (32  N.  W.  Rep.  257).  And  in  the  following  cases 
parol  evidence  of  the  terms  of  lost  antenuptial  contracts  was 
admitted:  McNutt  v.  McNutt,  116  Ind.  545  (19  N.  E.  Rep. 
115 ;  2  L.  R.  A.  372)  ;  Wilson  v.  Holt,  83  Ala.  528  (3  So.  Rep. 
321 ;  3  Am.  St.  Rep.  768)  ;  West  v.  Walker,  yj  Wis.  557  (46 
N.  W.  Rep.  819)  ;  Spencer  v.  Boardman,  118  111.  553  (9  N.  E. 
Rep.  330)  ;  Tayloe  v.  Riggs,  i  Pet.  591  (7  L.  Ed.  275) — the 
ruling  in  tihis  case  was  later  approved  in  De  Lane  v.  Moore^ 
14  How.  253  (14  L.  Ed.  409)." 
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Sec.  ^63.    Declarations  affecting  realty  interests.    In 

an  action  of  ejectment,  declarations  of  plaintiff's  remote  gran- 
tor that  she  owned  the  property  at  that  time  are  inadmissible 
to  prove  the  title.  Pleasanton  v.  Simmons,  2  Penn.  (Del.)  477 
(47  Atl.  Rep.  697).  Declarations  by  the  owner  of  a  tract  of 
land  before  he  has  parted  with  the  title  to  it  that  he  had  traded 
the  land  to  another  are  inadmissible  to  show  title  in  the  latter. 
Davidson  v.  Thomas,  la.  (86  N.  W.  Rep.  291).  Dec- 
larations of  a  mortgagor,  made  at  the  time  of  the  execution  of 
the  mortgage,  are  competent  evidence  as  a  part  of  the  res 
gestae.  Albion  State  Bank  v.  Knickerbocker,  125  Mich.  311 
(84  N.  W.  Rep.  311).  The  declarations  of  a  grantor,  made 
before  or  subsequent  to  the  execution  of  a  deed,  are  not  ad- 
missible for  the  purpose  of  impeaching  the  deed,  but  subse- 
quent declarations  of  the  grantor,  which  show  that  he  is  satis- 
fied with  the  deed,  are  admissible.  Shields  v.  Bush,  189  111. 
534  (59  N.  E.  Rep.  962 ;  82  Am.  St.  Rep.  474).  A  wife's  title 
to  lands  acquired  by  her  adverse  possession  cannot  be  defeated 
by  subsequent  declarations  of  her  husband  as  to  the  character 
of  her  possession.  Lemmons  v.  McKinney,  162  Mo.  525  (63 
S.  W.  Rep.  92).  Declarations  of  one  in  possession  of  land, 
characterizing  or  defining  his  possession  ahd  claim  thereto,  are 
admissible  in  evidence  against  those  claiming  under  or  in  priv- 
ity with  him.  Kreckenberg  v.  Leslie,  iii  Wis.  462  (87  N.  W. 
Rep.  450) .  Declarations  of  one  in  possession  of  land  claiming 
title  thereto  made  on  the  land  in  connection  with  his  granting 
to  others  the  right  to  enter  upon  the  land,  are  admissible  in  his 
favor  as  a  part  of  the  res  gestae.  Mann  v.  Cavenaugh, 
Ky.  (62  S.  W.  Rep.  854;  23  Ky.  Law  Rep.  238).  Acts 
and  declarations  of  grantors  of  land  continuing  in  possession 
showing  a  claim  of  ownership  are  not  admissible  against  their 
grantee  in  a  subsequent  action  of  ejectment  brought  against 
them  by  him,  in  the  absence  of  a  showing  that  such  acts  and 
declarations  had  been  brought  to  his  knowledge.  Broughan  v. 
Broughan,  62  Kan.  724  (64  Pac.  Rep.  608).  In  ah  action  to 
recover  earnest  money  on  the  ground  that  a  parol  sale  of  real 
estate  was  void  under  the  statute  of  frauds,  and  the  defendant 
alleges  taking  possession  as  curing  the  defect,  statements  of  the 
plaintiff  claiming  ownership  of  the  property  after  the  alleged 
sale,  and  an  effort  by  him  to  sell  the  property,  are  admissible  as 
tending  to  show  the  construction  placed  by  the  parties  on  the 
contract.  Cuddy  v.  Foreman,  107  Wis.  519  (83  N.  W.  Rep. 
I 103). 
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Sec.  264.  Declarations  concerning  boundaries.  State- 
ments by  a  former  owner  of  land  as  to  the  boundary  between 
it  and  adjoining  land,  and  his  placing  stakes  on  an  alleged 
boundary  line,  are  of  no  force  when  the  adjoining  owner  was 
not  present.  Borchard  v.  Eastwood,  133  Cal.  XIX  (65  Pac. 
Rep.  1047).  Declarations  of  a  former  owner  as  to  where  he 
intended  to  locate  the  dividing  line  between  two  lots,  are  not 
admissible  in  an  action  of  trespass  growing  out  of  a  dispute 
over  such  boundary,  even  though  the  plaintiff  and  defendant 
both  derived  their  title  from  such  former  owner.  Carney  v. 
Hennessey,  74  Conn.  107  (49  Atl.  Rep.  910;  53  L.  R.  A.  699). 
In  an  action  against  the  owner  of  land,  abutting  on  a  strip 
claimed  as  a  highway,  to  compel  the  removal  of  a  fence  which 
he  has  erected  in  the  middle  of  such  strip,  the  declarations  of 
the  owner,  while  in  possession,  and  at  the  time  he  was  having 
a  survey  made,  that  the  same  was  being  made  merely  for  con- 
venience of  reference  in  making  conveyances,  are  admissible. 
Smith  V.  Glenn,  129  Cal.  XVIII  (62  Pac.  Rep.  180).  While 
there  can  be  no  parol  disclaimer  of  title  to  land,  still,  where  the 
owner  of  land  makes  an  admission  in  regard  to  a  disputedques- 
tion  of  location  or  boundary,  or  in  regard  to  the  location  or 
existence  of  a  disputed  corner,  then  such  admissions  are  en- 
,  titled  to  the  same  weight  in  an  ejectment  case  as  in  any  other. 
Fry  V.  Stowers,  98  Va.  417  (36  S.  E.  Rep.  482). 

Sec.  265.  Judicial  notice  and  presumptions.  Courts 
will  take  judicial  notice  of  the  situation  of  lands  according  to 
the  government  survey.  Ledbetter  v.  Borland,  128  Ala.  418  (29 
So.  Rep.  579).  To  the  extent  a  deed  made  in  pursuance  of  a 
contract  varies  from  its  terms,  it  will  be  presumed  to  represent 
a  change  agreed  upon  by  the  parties  from  the  terms  of  the  prior 
contract.  Koen  v.  Kerns,  47  W.  Va.  575  (35  S.  E.  Rep.  902). 
The  presumption  of  law  of  the  delivery  of  a  deed  of  convey- 
ance on  the  date  of  its  execution  is  overcome  by  proof  of  a 
manual  delivery  and  acceptance  by  the  grantee  at  a  subsequent 
date,  where  there  is  nothing  warranting  a  conclusion  that  a  de- 
livery was  intended  by  the  grantor  prior  to  the  time  of  the 
manual  delivery.  Blair  State  Bank  v.  Bunn,  61  Neb.  464  (85 
N.  W.  Rep.  527). 
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life  is  involved  and  not  upon  the  absence  or  removal  of  those 
who  seek  to  establish  such  person's  death.  Burnett  v.  Costello^ 
15  S.  Dak.  89  (87  N.  W.  Rep.  575).  Citing,  Inhabitants  of 
Hyde  Park  v.  Inhabitants  of  Canton,  130  Mass.  505.  There 
being  no  evidence  to  the  contrary,  the  grantor  in  a  deed  shown 
to  have  been  executed  more  than  eighty  years,  will  be  presumed 
to  be  dead.  Young  v.  Shulenberg,  165  N.  Y.  385  (59  N.  E. 
Rep.  135 ;  80  Am.  St.  Rep.  730).  The  court  say :  **\Vhile  exist- 
ence at  an  antecedent  date  gives  rise  to  a  presumption  of 
existence  at  a  subsequent  date,  it  continues  only  for  a  reason- 
able period,  for  it  is  obvious  that  a  point  of  time  must  ultim- 
ately be  reached  when  such  a  presumption  must  give  place  to 
its  opposite.  As  was  said  by  Mr.  Justice  Field,  in  Montgomery 
v.  Bevans,  i  Sawy.  653,  667  (Fed.  Cas.  No.  9735),  'there  must 
be  some  period  when  the  presumption  of  the  continuance  of 
life  ceases,  and  the  presumption  of  death  supervenes.'  The 
death  of  a  person  may  be  presumed  to  have  happened  prior  to 
a  given  date,  when  it  would  be  contrary  to  the  ordinary  course 
of  nature  that  he  should  be  living  at  that  time.  Sprigg  v. 
Moale,  28  Md.  497  (92  Am.  Dec.  698).  In  Doe  v.  Michael,  17 
Q.  B.  276,  Lord  Campbell,  said :  'Seeing  that  the  entry  bears 
date  more  than  fifty  years  before  the  trial,  proof  of  the  death  of 
the  person  signing  it  was  unnecessary.  Under  such  circum- 
stances, in  the  absence  of  evidence  to  the  contrary,  it  is  to  be 
presumed  that  he  is  dead.'  So,  Lord  Mansfield,  in  Rowe  v» 
Hasland,  I  W.  Bl.  404,  declared  that  'in.  establishing  a  title 
upon  a  pedigree,  where  it  may  be  necessary  to  lay  a  branch  of 
the  family  out  of  the  case,  it  is  sufficient  to  show  that  the  per- 
son has  not  been  heard  of  for  many  years,  to  put  the  opposite 
party  upon  proof  that  he  still  exists.'  And  Lord  EUenborough^ 
in  Doe  v.  Jesson,  6  East,  80,  85,  referring  to  the  statutes  of  19 
Car.  II,  ch.  6,  and  I  Jac.  I,  ch.  11,  said  that  'the  presumption 
of  the  duration  of  life  with  respect  to  persons  of  whom  no 
account  can  be  given,  ends  at  the  expiration  of  seven  years  from 
the  time  when  they  were  last  known  to  be  living.'  Mrs.  Ellice 
acknowledged  the  deed  under  consideration  in  the  year  1818, 
when  she  is  presumed  to  have  been  of  full  age,  so  that  if  living 
at  the  time  of  the  trial  she  must  have  been  more  than  100  years 
old.  While  such  an  age  is  sometimes  attained  by  human  be- 
ings, it  is  opposed  to  the  common  experience  of  mankind,  and 
so  exceptional  as  to  throw  the  burden  of  proof  upon  the  party 
asserting  it.  In  the  absence  of  evidence,  we  think  it  should  be 
presumed  that  Mrs.  Ellice  was  not  living  at  the  time  of  the 
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trial,  the  same  as  various  presumptions  are  indulged  in  by 
courts,  founded  upon  the  course  of  nature  and  general  obser- 
vation, O'Gara  v.  Eisenlohr,  38  N.  Y.  296;  Oppenheim  v. 
Wolf,  3  Sandf.  Ch.  571 ;  Sheldon  v.  Ferris,  45  Barb.  124 ;  In 
re  Ackerman,  2  Redf.  Sur.  521 ;  Allen  v.  Lyons,  2  Wash.  C. 
C.  475  (Fed.  Cas.  No.  227) ;  Carter  v.  Fishing  Co.,  JJ  Pa.  St 
310;  Thomas  v.  Visitors  of  Frederick  Co.  School,  7  Gill  &  J. 
369.  Cases  of  pedigree  are  peculiar,  in  that  they  depend  almost 
exclusively  upon  presumption,  which  is  a  process  of  probable 
reasoning  from  facts  established  or  judicially  noticed,  i  Best, 
Ev.  411." 

Sec.    267.    Competency   of   witnesses — Statutes   oon- 

strued.  Under  Minn.  Gen.  Stat.  1894,  §  5650,  one  inter- 
ested in  the  result  of  an  action  is  incompetent  to  prove  conver- 
sations with,  or  admissions  of,  any  deceased  or  insane  person, 
whether  a  party  to  the  litigation  or  not.  Lowe  v.  Lowe,  83 
Minn.  206  (86  N.  W.  Rep.  11),  following  Griswold  v.  Edson, 
32  Minn.  436  (21  N.  W.  Rep.  475).  Under  Mo.  Rev.  Stat. 
1889,  §  8922,  a  married  man  who  has  negotiated  a  contract  for 
the  purchase  of  land  on  behalf  of  his  wife  is  a  competent  wit- 
ness to  prove  his  own  agency  for  his  wife.  Smith  v.  Wilson, 
160  Mo.  657  (61  S.  W.  Rep.  597).  Mo.  Rev.  Stat.  1889,  § 
4656  construed  and  applied — compentency  of  wife  to  testify  to 
admissions  of  husband.  Lynn  v.  Hockaday,  162  Mo.  ill  (61 
S.  W.  Rep.  885;  85  Am.  St,  Rep.  480).  Ga.  Civ.  Code,  §  5269 
construed  and  applied— competency  of  witnesses  as  to  trans- 
actions with  decedent.  Cato  v.  Hunt,  112  Ga.  139  (37  S.  E. 
Rep.  183)  ;  Austin  v.  Collier,  112  Ga.  247  (37  S.  E.  Rep.  434). 
Kurd's  111.  Rev.  Stat.  1899,  ch.  51,  §  2  construed  and  applied — 
competency  of  party  when  adverse  party  defends  as  heir,  lega- 
tee or  devisee  of  decedent.  Sayles  v.  Christie,  187  111.  420  (58 
N.  E.  Rep.  480).  Mo.  Rev.  Stat.  1889,  §  8918  construed  and 
applied — competency  of  witness  as  to  transactions  or  communi- 
cation with  decedent.  Davis  v.  Wood,  161  Mo.  17  (61  S.  W. 
Rep.  695).  Wis.  Rev.  Stat.  1898,  §  4069  construed  and  applied 
— competency  of  witnesses  as  to  transactions  with  a  deceased 
person.    Brader  v.  Brader,  no  Wis.  423  (85  N.  W.  Rep.  681). 
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Sec.  268.    What  real  estate  may  be  sold  on  execution. 

An  equity  of  redemption  in  lands  is  subject  to  attachment. 
British  &  American  Mortg.  Co.  v.  Norton,  125  Ala,  522  (28 
Sa.  Rep.  31).  An  equitable  interest  in  real  estate  is  subject  to 
execution,  under  S.  Dak.  Comp.  Laws,  §  5118.  Muller  v.  Fla- 
vin, 13  S.  Dak.  595  (83  N.  W.  Rep.  687).  In  Virginia,  only 
the  actual  interests  of  the  judgment  debtor  can  be  subjected 
to  sale  to  satisfy  judgments  against  him.  Dingus  v.  Minneap- 
olis Imp.  Co.  98  Va.  737  (37  S.  E.  Rep.  353).  The  undivided 
one-half  interest  in  her  husband's  land,  given  a  widow  by  Kan. 
Gen.  Stat.,  §  2448,  may  be  levied  on  and  sold  to  pay  her  debts. 
Trowbridge  v.  Cunningham,  63  Kan.  847  (66  Pac.  Rep.  1015). 

Sec.  aeg.  Property  held  in  trust.  Property  held  by 
one  as  a  trustee  is  not  subject  to  sale  on  execution  against  him. 
Hurst  v.  Board  of  Com'rs.  of  Roads  and  Revenues,  no  Ga. 
33  (35  S.  E.  Rep.  294).  Real  estate  held  in  trust  cannot  be 
reached  by  garnishment  proceedings.  Peninsular  Sav.  Bank 
v.  Union  Trust  Co.,  127  Mich.  355  (86  N.  W.  Rep.  798). 
Property  held  by  the  trustees  of  a  church  in  trust  for  a  charit- 
able purpose,  they  having  the  management  of  it  under  the  rules 
of  a  higher  ecclesiastical  body,  cannot  be  sold  on  execution 
issued  on  a  judgment  against  the  church.  Zion  Church  of 
Evangelical  Ass'n.  of  North  America  v.  Parker,  114  la.  i  (86 
N.  W.  Rep.  60).  Property  which  has  been  conveyed  to  another 
in  trust  for  the  grantor  for  life,  with  remainder  to  his  chil- 
dren, is  not  subject  to  sale  under  execution  against  the  grantor. 
Robinson  v.  Ingram,  126  N.  C.  327  (35  S.  E.  Rep,  612).  In 
Oregon,  the  general  rule  applies  that  when  land  has  been  pur- 
chased and  paid  for  by  one  person,  but  is  conveyed  to  another, 
a  resulting  trust  ensues  in  favor  of  the  person  paying  the  price, 
but  it  is  held  that  it  is  an  equitable  interest  which  cannot  be 
seized  on  execution  or  attachment,  even  if  the  conveyance  is 
made  for  the  express  purpose  of  defrauding  creditors.  Silver 
V.  Lee,  38  Or.  508  (63  Pac.  Rep.  882). 
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Sec.  270.    Exemption  of  property  from  execution  sale. 

An  infirmary  established  in  connection  with  a  medical  college 
in  which  much  charitable  work  is  done  is  not  entitled  to  exemp- 
tion as  purely  an  institution  of  public  charity,  where  the  real 
object  of  its  establishment  was  to  make  the  college  more  attrac- 
tive to  students.    Gray  St.  Infirmary  v.  City  of  Louisville^ 
(Ky.)    65    S.    W.    Rep.    ii    (23    Ky.    Law    Rep.    1274). 
Construing  Mich.  Comp.  Laws,  §  437,  conferring  power  upon 
courts  of  equity  to  discover  property  and  decree  satisfaction  of 
judgments  against  the  owner  of  the  same,  in  connection  with  § 
10322,  exempting  from  execution  sale  "all  cemeteries,  tombs 
and  rights  of  burial  while  in  use  as  repositories  of  the  dead"  it  is 
held  that  a  court  of  equity  has  no  power  to  enforce  a  judgment 
by  issuing  an  execution  on  property  used  as  a  cemetery.    Avery 
V.  Forest  Lawn  Cemetery  Ass'n.  127  Mich.  125  (86  N.  W.  Rep. 
538).    U.  S.  Rev.  Stat,  §  4747  protects  pension  money  only  as 
it  is  due  or  to  become  due,  and  while  in  transit  to  the  pensioner,, 
and  does  not  exempt  money  or  property  in  the  hands  of  the 
pensioner,  although  the  proceeds  of  a  pension.    Bank  of  King- 
wood  V.  Murdock,  48  W.  Va.  301  (37  S.  E;  Rep.  548).    Citings 
Cranz  v.  White,  27  Kan.  319  (41  Am.  Rep.  408)  ;  Webb.  v. 
Holt,  57  la.  712  (11  N.  W.  Rep.  658)  ;  Jardain  v.  Association, 
44  N.  J.  L.  376. 

Sec.  271.  Issue  and  return  of  execution.  An  execu- 
tion is  not  legally  issued  when  what  purports  to  be  the  signa- 
ture of  the  clerk  thereto  is  not  affixed  by  him  or  by  his  author- 
ity. Willians  v.  McArthur,  iii  Ga.  28  (36  S.  E.  Rep.  301). 
Construing  and  applying  Cal.Code  Civ.  Proc.,  §  682,  providing 
that  a  writ  of  execution  must  be  subscribed  by  the  clerk  of  the 
court,  it  is  held  that  an  execution  signed  in  print  with  the 
name  of  a  former  clerk  of  the  court,  and  in  writing  by  a  deputy 
of  the  clerk  at  the  time  it  was  issued  is  void,  and  a  sale  under  it 
conveys  no  title.  O'Donnell  v.  Merg^ire,  131  Cal.  527  (63 
Pac.  Rep.  847;  82  Am.St.Rep.  389).  Mo.  Gen.  Stat.  1865, 
p.  717,  §  14;  p.  718,  §  3,  construed  and  applied — ^issuance  of 
execution  out  of  circuit  court  and  transcript  of  judgment  of 
justice's  court.  Reed  v.  Lowe,  163  Mo.  519  (63  S.  W.  Rep. 
687 ;  85  Am.  St.  Rep.  578).  A  direction  to  the  sheriff  to  return 
an  execution  without  levy,  so  that  the  plaintiff  may  institute 
proceedings  supplementary  on  it  to  reach  assets  not  leviable, 
has  the  effect  of  making  the  judgment  junior  not  only  to  subse- 
quent executions  which  are  levied  but  to  an  intervening  mort- 
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gage.    Andrus  v.  Burke,  6i  N.  J.  Eq.  297  (48  Atl.  Rep.  228). 

Sec.  2^2.  Levy  of  execution.  An  execution  can  be 
levied  upon  real  estate  and  chattels  and  enforced  against  both  at 
the  same  time.  Hoar  v.  Tilden,  178  Mass.  157  (59  N.  E.  Rep. 
641).  The  service  of  an  execution,  by  communicating  its  con- 
tents to  the  execution  defendant,  accompanied  by  a  demand  for 
its  satisfaction,  before  a  levy  thereunder,  is  required  by 
the  statute  in  Indiana,  but  the  failure  to  serve  an  execu- 
tion will  not  invalidate  a  sale  thereunder.  It  is  not  es- 
sential that  a  sheriff  shall  take  actual  possession  of  real 
estate  which  he  is  directed  by  an  execution  or  decree  to 
sell,  when  the  proper  notice  of  sale  is  given-  Lahr  v. 
Ulmer,  27  Ind.  App.  107  (60  N.  E.  Rep.  1009).  An  entry 
of  levy  embracing  a  description  of  the  property  levied  on,  which 
of  itself  is  insufficient  to  locate  the  same,  and  referring  for  a 
more  accurate  description  to  a  public  record,  is  sufficient  as  to 
matter  of  description  if  the  property  is  accurately  described  in 
such  public  record.  Conley  v.  Redwine,  109  Ga.  640  (35  S.  E. 
Rep.  92 ;  77  Am.  St.  Rep.  398).  An  officer's  levy  on  real  estate 
not  recorded,  as  required  by  Me.  Rev.  Stat.,  ch.  81,  §  59,  is  not 
effectual  against  a  bona  fide  purchaser  after  the  levy  and  before 
the  sale,,  who  had  no  notice  of  the  seizure  and  execution ;  but 
such  unrecorded  seizure,  if  followed  by  a  sale  in  the  manner 
provided  by  law,  is  sufficient  to  convey  title  to  the  purchaser  if 
no  rights  of  third  parties  intervene.  Swift  v.  Guild,  94  Me. 
436  (47  Atl.  Rep.  912 ;  80  Am.  St.  Rep.  406).  Construing  and 
applying  S.  C.  Rev.  Stat,  §  21 14,  providing  that  "the  sheriff 
shall  make  a  memorandum  in  writing  of  the  date  of  every  levy 
and  specify  the  property  upon  which  the  levy  has  been  made  on 
the  process  or  in  a  schedule  thereunto  annexed,  and  if  more 
than  one  process  shall  be  levied  on  such  property  reference  on 
each  shall  be  made  to  such  memorandum  or  schedule,"  it  is 
held  that  a  memorandum  otherwise  sufficient  written  on  a  sep- 
arate paper  and  placed  inside  the  execution  is  sufficient  as  a 
compliance  with  the  statute.  Kennedy  v.  Rountree,  59  S.  C. 
324  (37  S.  E.  Rep.  942 ;  82  Am.  St.  Rep.  840). 

Sec.  273.  Levy  of  attachment — Particularity  of  de- 
scription required.  Less  particularity  in  the  description  of 
property  is  required  in  a  levy  of  an  attachment  than  in  the  levy 
of  an  execution ;  and  a  levy  upon  all  the  right,  title  and  interest 
of  the  defendant  in  the  estate  of  T.,  deceased,  conveyed  in  trust 
to  L.,  giving  the  date  of  the  deed  and  specifying  the  county  and 
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book  in  which  such  deed  is  recorded,was  held  sufficient  descrip- 
tion to  create  a  lien.  Ky.  Civ.  Code,  §  217,  applied.  Price  v. 
Taylor,  Ky.  (62  S.  W.  Rep.  270;  22  Ky.  Law  Rep. 
1945).  The  court  say:  "In  sustaining  the  levy  of  an  attach- 
ment not  so  specific  as  that  before  us  against  a  subsequent  mort- 
gage, in  Roberts  v.  Bourne,  23  Me.  165  (39  Am.  Dec.  614), 
the  court  said :  *It  was  decided  in  Crosby  v.  Allyn,  5  Greenl. 
451,  that  an  attachment  of  all  the  debtor's  right,  title  and  inter- 
est to  real  estate  in  Belfast  and  Thomdike  was  valid.  In  Whit- 
taker  V.  Sumner,  9  Pick.  310,  the  officer  returned,  "I  attach  all 
the  right,  title  and  interest  in  and  to  a  certain  piece  or  parcel 
of  land,  with  the  buildings  thereon,  situate  in  Columbia  street, 
at  the  southerly  part  of  Boston,  and  one  piece  of  land,  and  the 
buildings  thereon  standing,  being  situate  in  Pleasant  street,  in 
said  Boston,  which  the  within-named  Benjamin  Huntington  has 
to  the  estate  before  mentioned."  And  the  court  say,  "The  re- 
turn of  the  attachment  on  the  plaintiff's  writ  against  Himting- 
ton  has  as  much  certainly  as  returns  in  general  of  attachments 
on  mesne  process,"  and  it  was  decided  to  be  good.  In  Taylor 
V.  Mixter,  ii  Pick.  341,  the  return  was,  "I  have  attached  all 
right,  title  and  interest  which  the  within-named  Ruggles  has  to 
his  homestead  farm,  on  which  he  now  dwells,  together  with  all 
the  land  thereto  belonging,  lying  in  Enfield,  in  said  county; 
also  all  the  right  and  interest  which  said  Ruggles  has  to  any 
lands  lying  in  Enfield  aforesaid."  It^was  decided  to  be  a  valid 
attachment  of  any  other  lands  in  Enfield  which  might  not  be  a 
part  of  the  farm.  These  cases  sufficiently  prove  that  an  at- 
tachment is  good,  though  made  in  as  general  language  as  the 
officer  used  in  this  case.*  See,  also,  to  same  effect,  i  Shinn, 
Attachm.  §  214;  Veazie  v.  Parker  23  Me.  170;  Grier  v.  Rh\Tie, 
67  N.  C.  338;  Lisa  V.  Lindell,  21  Mo.  127  (64  Am.  Dec.  122)  ; 
Webb  V.  Bumpass,  9  Port.  201  (33  Am.  Dec.  310)  ;  Inman  v. 
Kutz,  10  Watts,  90." 

Sec.  274.  Mandate  to  compel  sheriff  to  sell — Distribu- 
tion of  proceeds — Notice  of  sale.  A  writ  of  mandate  will 
not  issue  against  a  sheriff  compelling  him  to  sell  land  on  an 
execution  in  his  hands,  the  remedy  being  by  action  on  his  bond. 
Wright  V.  Bond,  127  N.  C.  39  (37  S.  E.  Rep.  65 ;  80  Am.  St. 
Rep.  781).  A  sheriff  is  bound,  at  his  peril,  to  distribute  the 
proceeds  of  a  sheriff's  sale  to  the  parties  legally  entitled  thereto, 
and  the  fact  that  they  all  have  not  been  parties  to  the  suit  does 
not  affect  his  liability.    State  v.  Simmons,  2  Penn.  (Del.)  462 
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(46  Atl.  Rq).  746) .  Ga.  Civ.  Code,  §§  5457,  5458,  construed 
and  applied — ^publication  of  notice  of  sheriff's  sale.  Conley  v. 
Redwine,  109  Ga.  640  (35  S.  E.  Rep.  92 ;  ^^  Am.  St.  Rep.  398). 

Sec.  275.    Certificate  of  sale  and  sherifTs  deed.    A 

sheriff's  certificate  of  sale  does  not  convey  to  the  purchaser 
the  title  to  the  land  sold ;  until  the  year  for  redemption  has  ex- 
pired and  a  deed  obtained,  the  title  remains  in  the  judgment 
debtor,  and  during  that  year  the  holder  of  the  certificate  can 
claim  nothing  except  to  be  repaid  the  amount  of  his  bid,  with 
statutory  interest.  Fromm  v.  Lawrence,  28  Ind.  App.  388  (62 
X.  E.  Rep.  1017).  The  assignment  of  certificates  of  purchase 
of  real  estate  sold  at  sheriff's  sales  is  expressly  authorized  by 
the  Indiana  statute.  Bums*  Ind.  Rev.  Stat.  §  776.  Turpie  v. 
Lowe,  158  Ind.  314  (62  N.  E.  Rep.  484).  Unsupported  by  a 
prior  valid  execution,  a  sheriff's  deed  is  a  nullity,  nor  can  it 
be  given  validity  by  a  decree  reforming  it.  Reddick  v.  Long, 
124  Ala.  260  (2y  So.  Rep.  402).  Under  Ky.  Stat.  §  2063,  upon 
the  death  of  a  purchaser  at  an  execution  sale,  the  d^eedis  prop- 
erly made  to  his  heirs.  Jones  v.  Webb.  (Ky.)  59  S.  W» 
Rep.  858  {22  Ky.  Law  Rep.  iioo).  The  recitals  in  a  sheriff's 
deed  are  prima  fade  evidence  of  the  facts  therein  stated,  and 
the  issuing  and  levy  of  an  execution,  through  which  title  is 
traced,  may  be  shown  by  the  introduction  of  the  sheriff's  deed, 
and  such  evidence  will  be  sufficient,  unless  it  is  rebutted  by 
proof  to  the  contrary.  Wainwright  v.  Bobbitt,  127  N.C.  274 
(37S.E.Rep.336). 

Sec.  276.  Title^  rights  and  liabilities  of  purchaser.  A 
title  derived  through  a  sale  under  a  judgment  rendered  against 
a  dead  man  will  not  support  ejectment  against  one  in  posses- 
sion without  color  of  title.  Kountz  v.  National  Transit  Co., 
197  Pa.  St.  398  (47  Atl.  Rep.  350).  A  purchaser  at  a  sheriff's 
sale  who  has  no  knowledge  of  the  insufficiency  of  the  notice  of 
sale  will  be  protected,  though  he  be  the  plaintiff  in  execution. 
Conley  v.  Redwine,  109  Ga.  640  (35  S.  E.  Rep.  92 ;  TJ  Am.  St. 
Rep.  398).  An  execution  purchaser  of  a  son's  interest  in  his 
father's  estate  takes  subject  to  advancements  made  to  the  son, 
although  a  receipt  given  therefor  was  not  recorded.  Pinckney 
V.  Pinckney,  114  la.  441  (87  N.  W.  Rep.  406).  As  a  general 
rule,  a  purchaser  at  a  sheriff's  sale  is  bound  only  to  show  the 
judgment  of  a  competent  court,  an  execution  warranted  by  the 
judgment,  and  a  sale  and  deed  under  it.    Lahr  v.  Ulmer(  27 
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Ind.  App.  107  (60  N.  E.  Rep.  1009).  Ejectment  by  a  pur- 
chaser of  lands  at  an  execution  sale  under  a  lew  made  while 
the  lands  were  in  possession  of  the  execution  debtor,  cannot  be 
defeated  by  one  claiming  under  a  transfer  from  such  debtor 
made  intermediate  the  levy  and  sale,  though  the  latter  be  the 
real  owner;  he  must  pursue  his  title  by  ejectment  against  the 
purchaser.  Fiegenspan  v.  Dreisigacker,  195  Pa,  St.  17  (45  Atl. 
Rep.  481 ;  78  Am.  St.  Rep.  799).  The  judgment  debtor  may 
maintain  a  suit  against  the  purchaser  at  execution  sale  to  re- 
cover the  excess  of  the  bid  over  the  amount  of  the  judgment, 
upon  the  neglect  or  refusal  of  the  officer  to  bring  the  suit  until 
it  is  about  to  be  barred  by  the  statute  of  limitations, — especially 
where  the  officer  has  surrendered  the  evidence  of  indebtedness 
and  become  insolvent,  and  the  liability  of  the  sureties  is  ex- 
hausted. Meherin  v.  Saunders,  131  Cal.  681  (63  Pac  Rep. 
1084 ;  54  L.  R.  A.  272).  A  purchaser  of  property  at  execution 
sale  who  pays  part  of  his  bid  in  cash  and  induces  the  officer  to 
accept  his  check  for  the  balance,  the  payment  of  which  he  after- 
ward countermands,  cannot  defeat  an  action  against  him  for  the 
balance  of  the  purchase  price  on  the  ground  that  the  sale  was 
not  made  for  cash,  as  required  by  the  statute ;  and  such  a  pur- 
chaser is  not  released  from  liability  on  his  bid  by  reason  of  a 
prior  execution  sale  of  the  property.  Meherin  v.  Saunders,  131 
Cal.  681  (63  Pac.  Rep.  1084;  54  L.  R.  A.  272).  Where  a  sale 
is  made  by  a  commissioner  to  whom  the  purchaser  pays  the 
purchase  money  and  the  sale  is  reported  to  the  court  and 
confirmed,  the  purchaser  is  not  liable  for  the  loss  of  the  money 
on  account  of  the  commissioner's  failure  to  pay  it  over  to  the 
proper  person.  Graham  v.  W.  W,  Dickinson  Hardware  Co., 
69  Ark.  119  (63  S.  W.  Rep.  58). 

Sec.  277,  Resale  upon  purchaser's  failure  to  comply 
with  bid.  Notice  having  been  given  by  the  officer  making 
the  sale  that  if  the  purchaser  did  not  comply  with  the  terms  of 
his  bid  by  a  certain  hour  he  would  resell  the  property,  upon  the 
happening  of  such  condition,  a  resale  may  be  had  on  the  same 
day  if  made  within  the  lawful  hours ;  but  a  second  sale  made 
under  such  conditions  to  the  plaintiff  for  a  grossly  inadequate 
price  will  be  set  aside,  where  it  was  made  just  before  the  close 
of  sale  hours,  after  the  dispersal  of  the  crowd  in  attendance 
upon  the  first  sale,  there  being  little  or  no  competition.  Suttles 
v.  Sewell,  109  Ga.  707  (35  S.  E.  Rep.  224.^ 
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Sec  278.  Validity  of  sales — Setting  aside.  A  sales 
made  under  a  judgment  after  it  has  been  extinguished  by  pay- 
ment by  one  primarily  liable  for  its  satisfaction  is  void.  First 
Nat.  Bank  v.  Gibson,  60  Neb.  767  (84  N.  W.  Rep.  259).  A 
sheriffs  sale  under  a  dormant  execution  is  void,  and,  being  a 
mere  nullity,  presents  no  obstacle  to  a  sale  of  the  same  prop- 
erty on  the  same  day  under  a  valid  execution.  Conley  v.  Red- 
wine,  109  Ga.  640  (35  S.  E.  Rep.  92;  ^y  Am.  St.  Rep.  398). 
A  judgment  plaintiff  may  release  a  judgment  after  he  has  as- 
signed it  to  his  attorney  for  collection,  and  a  sale  under  such 
judgment,  after  such  release,  will  be  void,  although  the  assign- 
ment has  been  placed  on  record  previous  to  the  order  of  sale. 
Pease  v.  Sanderson,  188  111.  597  (59  N.  E.  Rep.  425).  An 
execution  sale  may  be  avoided  when  the  execution  creditor,  who 
is  also  the  purchaser,  made  false  representations  in  relation  to 
incumbrances  on  the  property  which  prevented  competition. 
Thompson  v.  Currier,  70  N.  H.  259  (47  Atl.  Rep.  76).  Mere 
irregularities  in  the  method  of  appraisement  and  other  steps 
preliminary  to  an  execution  sale  do  not  render  the  sale  void, 
Trowbridge  v.  Cunningham,  63  Kan.  847  (66  Pac.  Rep.  1015)  ; 
nor  will  a  sale  be  set  aside  on  account  of  being  made  for  more 
than  is  due,  through  a  mistake  in  calculation.  Sheppard  v. 
Delph,  (Ky.)  58  S.  W.  Rep.  991  {22  Ky.  Law  Rep. 
977).  An  execution  defendant  cannot  have  a  sale  of  land  under 
the  execution  set  aside  on  the  ground  that  he  was  not  afforded 
an  opportunity  of  claiming  his  exemption,  where  his  land  was 
duly  advertised  for  sale  under  the  execution.  Lahr  v.  Ulmer, 
T,"]  Ind.  App.  107  (60  N.  E.  Rep.  1009).  An  execution  sale 
under  a  judgment  rendered  in  an  action  to  which  the  execution 
defendant  had  a  meritorious  defense  will  be  set  aside,  when  it  is 
shown  that  he  was  not  served  with  process.  Smoot  v.  Judd, 
161  Mo.  673  (61  S.  W.  Rep.  854;  84  Am.  St.  Rep.  738).  A 
sale  of  lots  in  bulk  will  not  be  set  aside  on  account  of  their  not 
having  been  sold  separately  and  inadequancy  of  price,  where 
.they  were  offered  for  sale  separately  without  a  bid  and  the  in- 
adequacy of  price  is  explained  by  the  existence  of  a  dispute  over 
the  title.  Wilson  v.  Cory,  114  la.  208  (86  N.  W.  Rep.  289). 
After  confirmation  an  execution  sale  will  not  be  set  aside  for 
fraud  on  the  application  of  one  who  had  knowledge  of  the  fraud 
before  the  confirmation  of  the  sale,  or  has  accepted  the  proceeds 
of  the  sale.  Potvin  v.  Denny  Hotel  Co.,  26  Wash.  309  (66 
,  Pac.  Rep.  376).  The  fact  that  a  sheriff's  sale  embraced  a  par- 
cel of  land  belonging  to  a  third  person  is  not  a  ground  for  set- 
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ting  tlie  sale  aside  at  the  instance  of  the  defendant  inexecution, 
or  one  entitled  to  the  balance  of  the  proceeds  of  the  sale  after 
the  execution  was  satisfied.  Conley  v.  Redwine,  109  Ga.  640 
(35  S.  E.  Rep.  92 ;  jj  Am.  St.  Rep.  398).  An  execution  debtor 
who  has  made  a  deed  to  his  creditor  in  settlement  of  a  suit  by 
the  creditor  because  the  execution  sale  was  voidable,  the  credi- 
tor having  purchased  at  such  sale,  must,  in  order  to  get  the  deed 
set  aside,  pay  the  creditor's  claim,  the  consideration  of  the  set- 
tlement, and  interest  thereon.  Thompson  v.  Currier,  70  N.  H. 
259  (47  Atl.  Rep.  76).  Where  a  judgment  is  a  lien  on  several 
tracts  of  land,  part  of  which  are  subject  to  a  subsequent  mort- 
gage, and  the  mortgagee  tenders  the  amount  of  the  judgment 
to  the  judgment  creditor  and  requests  an  assignment  for  the  pur- 
pose of  preventing  an  execution  sale  of  the  mortgaged  land, 
and  the  judgment  creditor  refuses,  and  persists  in  his  sale  on 
execution,  and  buys  in  the  property  at  less  than  its  value,  such 
sale  will  be  set  aside  in  equity.  James  v.  Markham,  128  N.  C. 
380  (  38  S.  E.  Rep.  917). 

Sec.  279.  Miscellaneous  notes.  In  a  proceeding  under 
3  Mich.  Comp.  Laws  1897,  §  9167  in  aid  of  an  execution,  to 
subject  the  debtor's  real  estate  to  sale,  it  is  not  necessary  that 
it  be  shown  that  his  personal  estate  has  been  exhausted,  or  that 
an  execution  has  been  returned  unsatisfied.  Wilson  v.  Addi- 
son, 127  Mich.  680  (87  N.  W.  Rep.  109).  In  Kansas  it  is 
held, — ^two  justices  dissenting, — ^that  a  debtor  has  no  vested 
right  to  have  the  collection  of  his  debt  enforced  according  to 
the  law  in  force  when  he  made  the  contract  out  of  which  the 
debt  arose;  and  Kan.  Laws,  1893,  ch.  109,  providing  for  the 
sale  of  property  on  execution  without  appraisement,  applies  to 
pending  actions.  Phelps-Bigelow  Windmill  Co.  v.  North 
American  Trust  Co.,  62  Kan.  529  (64  Pac.  Rep.  63).  A  judg- 
ment creditor  after  an  execution  has  been  issued  and  returned 
nulla  bona,  may  maintain  a  suit  in  equity  to  make  his  judgment 
effective  as  a  lien  upon  land,  by  removing  obstructions  calculated 
to  make  an  execution  sale  unptoductive.  First  Nat.  Bank  v. 
Gibson,  60  Neb.  767  (84  N.  W.  Rep.  259).  A  judgment  debtor 
levying  an  execution  on  land  subject  to  a  mortgage  pending  an 
action  for  its  foreclosure  acquires  a  lien,  under  Ky.  Stat.,  § 
1709*  which  he  may  set  up  in  the  foreclosure  proceedings  and 
ask  that  the  property  be  sold  to  satisfy  both  liens.  Van  Neter 
V.  Savage,  (Ky.)  60  S.  W.  Rep.  646  {22  Ky.  Law  Rep.  1476). 
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Sec.  280.  Contracts  and  conveyances  by  executors  and 
administrators.  Executors  to  whom  is  given  no  estate,  but 
only  a  mere  power  to  sell  lands  after  a  certain  time  upon  the 
failure  of  a  certain  person  to  purchase,  have  no  authority  to 
contract  for  repairs  and  charge  the  property  with  the  expense. 
Ashby  vj\shby,  59  N.J.Eq.  547  (46  Atl.  Rep.  522).  Though 
the  will  authorized  testamentary  trustees  to  make  repairs,  the 
estate  is  not  liable  in  an  action  at  law  for  the  expense  of  such 
repairs,  the  proper  action  being  a  claim  against  the  estate. 
O'Brien  v.  Jackson,  167  N.  Y.  31  (60  N.  E.  Rep.  238).  An 
administrator's  lease  of  the  lands  of  his  decedent  made  with  the 
consent  of  the  heirs,  for  the  purpose  of  applying  the  rents  to 
the  payment  of  debts,  is  valid.  Ashley  v.  Young,  79  Miss.  129 
(29  So-  Rep.  822).  A  contract  made  by  the  executors  of  an 
estate  with  a  son  of  the  decedent,  who  had  entered  into  an 
agreement  of  purchase  with  his  father  and  had  not  complied 
therewith,  that  he  would  surrender  the  property  to  the  estate, 
and  the  aggregate  value  of  the  improvements  made  on  the 
premises  by  him  "shall  first  be  allowed  and  paid  to  him 
before  distributing  the  estate  or  the  proceeds  arising  from  said 
lands,"  does  not  limit  the  fund  for  the  payment  for  the  im- 
provements to  the  proceeds  of  the  premises.  In  re  Sutton's 
Estate,  200  Pa.  St.  163  (49  Atl.  Rep.  776). 

A  conveyance  by  an  executor  to  himself  is  not  void,  but 
only  voidable,  and  may  be  ratified  by  the  parties  interested. 
Stickel  V.  Crane,  189  111.  211  (59  N.  E.  Rep.  595).  Under 
Bums'  Ind.  Rev.  Stat.,  §§  2489,  2524,  2525,  an  administrator^ 
when  authorized  by  the  court,  may  mortgage  the  lands  of  his 
decedent  for  a  period  not  longer  than  five  years  for  the  purpose 
of  raising  funds  to  pay  the  debts  of  the  estate ;  and  such  a  mort- 
gage duly  authorized  and  approved  by  the  court  is  not  invalid 
because  it  contains  a  clause  waiving  the  valuation  and  appraise- 
ment laws.  Smith  v.  Eels,  27  Ind.  App.  321  (61  N.  E.  Rep. 
200).  Though  Cal.  Stat.  1887,  p.  115,  authorizing  the  mort- 
gaging of  the  real  property  of  decedents,  was  not  enacted  until 
after  the  death  of  a  testator,  a  mortgage  given  by  an  executor 
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by  order  of  court  for  money  borrowed  to  pay  debts  of  the 
estate  is  not  void,  since  the  Code  of  Civil  Procedure  made  the 
real  estate  subject  to  the  payment  of  the  debts,  and  the  mort- 
gage was  but  a  change  in  the  form  of  the  debt.  Murphy  v. 
Farmers'  Bank,  131  Cal.  115  (63  Pac.  Rep.  368),  It  is  not 
within  the  power  of  an  executor,  without  order  of  court,  to 
make  a  contract  which  will  authorize  a  mechanic's  lien  on  the 
estate  property,  and  the  subsequent  consent  or  agreement  of  the 
heirs  will  not  legalize  the  act  of  the  executor  so  the  lien  could 
be  enforced.  San  Francisco  Paving  Co.  v.  Fairfield,  134  Cal. 
220  (66  Pac.  Rep.  255).  An  executor  is  personally  liable  on 
promissory  notes  and  warranties  in  a  mortgage  and  a  promise 
to  pay  taxes  and  attorney  fees,  executed  by  him  in  his  capacity 
as  executor,  where  the  wall  only  authorized  him  to  mortgage  the 
decedent's  property,  since  those  acts  were  not  necessary  to  the 
execution  of  the  power.  DeCoudres  v.  Union  Trust  Co.,  25 
Ind.  App.  271  (58  N.  E.  Rep.  90).  Executors  empowered  by 
will  to  sell  and  dispose  of  their  testator's  real  estate,  in  the 
absence  of  express  authority  to  that  effect,  cannot  bind  the 
estate  by  a  warranty  deed;  and  no  action  can  be  maintained 
against  executors  in  their  representative  capacity  for  a  breach 
of  warranty,  or  for  failure  to  execute  a  warranty  deed,  when 
they  have  no  authority  vested  in  them  to  make  the  same. 
Bauerle  v.  Long,  187  111.  475  (58  N.  E.  Rep.  458;  52  L.  R,  A. 

643)- 

Sec.  281.  Sale  and  conveyance  under  power  of  sale  in 
will.  Me.  Rev.  Stat.,  ch.  71,  §  4,  which«requires  persons 
licensed  by  the  probate  court  to  give  bond  before  proceeding  to 
make  sales  of  real  estate,  does  not  apply  to  an  executor  who 
makes  a  sale  of  real  estate  in  execution  of  the  power  vested  in 
him  by  the  will.  Brandt  v.  Hodgdon,  94  Me.  559  (48  Atl.  Rep. 
179).  Executors  having  power  to  sell  their  testator's  real  es- 
tate to  pay  his  debts,  by  virtue  of  a  general  clause  in  his  will  in 
which  he  also  expresses  a  desire  that  a  certain  farm  shall  not  be 
sold  for  less  than  $30  per  acre,  may  sell  it  at  a  less  price  after  a 
lapse  of  five  years  where  it  is  necessary  to  do  so  to  pay  his 
debts.  Kurtz  v.  Graybill,  192  111.  445  (61  N.  E.  Rep.  475).  A 
power  of  sale  given  to  executors  which  authorizes  them  to  sell 
and  convey  all  the  testator's  real  estate  at  their  discretion,  is 
efficient  to  support  a  sale  by  the  executors,  not  only  of  all  the 
territorial  extent  of  the  lands  whereof  he  died  siezed,  but  also 
of  all  his  title  interest  therein ;  and  their  sale  under  the  power 
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will  devest  the  estate  of  residuary  devisees,  and  of  all  those 
claiming  under  them.  Such  a  power  does  not  lose  its  efficiency 
because  the  debts  and  legacies  are  paid,  nor  by  mere  lapse  of 
time,  when  it  may  still  be  used  to  accomplish  the  purposes  and 
directions  of  the  testator  acording  to  the  terms  of  the  will. 
Hatt  V.  Rich,  59  N.  J.  Eq.  492  (45  Atl.  Rep.  969). 

In  the  case  of  Brandt  v.  Hodgdon,  94  Me.  559  (48  Atl. 
Rep.  179),  the  supreme  court  of  Maine  say:  "A  testator  may 
devise  his  real  estate  to  his  executor  for  the  purpose  of  selling 
the  same,  or  he  may  devise  it  to  others  subject  to  the  exercise 
of  a  naked  power  of  sale  which  he  gives  to  his  executors.  The 
authorities  and  text-books  are  full  of  such  cases,  and  it  often 
happens  that  it  is  a  somewhat  difficult  question  to  decide 
whether  the  executor  takes  the  title,  or  only  a  mere  naked 
power  to  dispose  of  the  title  in  order  to  effect  the  purposes  of 
the  will.  *  *  *  There  is  a  well-settled  distinction  between 
a  devise  of  land  to  executors  to  sell,  and  a  devise  that  execu- 
tors shall  sell,  or  that  land  shall  be  sold  by  them.  A  devise  of 
the  first  description  gives  a  power  coupled  with  an  interest,  and 
the  estate  passes  to  the  executors.  But  the  latter  are  instances 
of  a  naked  power.  3  Redf.  Wills,  137;  i  Sudg.  Powers,  131 ; 
II  Am.  &  Eng.  Enc.  Law,  1035,  et  seq.  and  cases  cited; 
Lamed  v.  Bridge,  17  Pick.  339;  Shelton  v.  Homer,  5  Mete. 
(Mass.)  462 ;  Fay  v.  Fay,  i  Cush.  93."  When  a  will  gives  ex- 
ecutors in  their  official  capacity  a  power  to  sell,  without  naming 
individuals  who  are  to  be  clothed  with  such  capacity,  and  one 
of  such  executors  dies  or  is  removed  from  the  office,  the  power 
to  sell  survives,  and  can  be  legally  exercised  by  the  remaining 
executors.    Hatt  v.  Rich,  59  N.  J.  Eq.  492  (45  Atl.  Rep.  969). 

Sec.  282.  Rights  as  to  posaession.  In  Alabama  an 
executor  is  authorized  to  maintain  an. action  at  law  for  the  re- 
covery of  land  that  the  heir  or  devisee  of  his  testator  could 
maintain.  Croft  v.  Thornton,  125  Ala.  391  (28  So.  Rep.  84). 
The  right  of  an  administrator  or  executor  to  sue  for  posses- 
sion of  his  decedent's  lands  can  only  be  questioned  by  a  plea  of 
ne  unques  executor ;  and  letters  of  administration  duly  issued 
are  conclusive,  until  revoked,  of  the  right  of  an  executor  to 
recover  all  assets  belonging  to  his  testator.  Johnson  v.  Kyser, 
127  Ala.  309  {27  So.  Rep.  784).  An  heir  is  not  entitled  to 
possession  of  his  ancestor's  lands  as  against  a  tenant  of  the  ad- 
ministrix  who  is  also  the  widow  of  the  decedent  and  entitled 
to  a  homestead  in  part  of  the  lands,  when  such  renting  was 
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under  an  order  of  court  procured  by  the  administratrix  before 
the  time  for  the  presentation  of  claims  has  expired,  especially 
when  the  heir  is  insolvent.  Ex  parte  Barker,  127  Ala.  203  (28 
So.  Rep.  574).  In  California,  as  to  all  persons  but  the  admin- 
istrator of  an  estate,  the  heirs  are  entitled  to  possession,  and  the 
lessees  of  a  part  of  the  heirs  have  no  superior  rights  to  lessees 
from  the  others,  the  latter  being  entitled  to  be  let  into  posses- 
sion jointly  with  prior  lessees,  to  the  extent  of  the  interest  of 
their  lessors.  Berry  v.  Eyraud,  134  Cal.  82  (66  Pac.  Rep.  74). 
Under  Ga.  Civ.  Code,  §  3358,  in  order  for  an  administrator  to 
recover  possession  of  his  decedent's  real  estate  from  the  heirs 
at  law,  or  purchasers  from  them,  it  is  necessary  that  it  should 
be  shown  either  that  the  property  sued  for  has  been  in  the  pos- 
session of  the  administrator,  and  is  held  by  the  heirs  without  his 
consent,  or  that  it  is  necessary  for  him  to  have  possession  for 
the  purpose  of  paying  debts  or  making  distribution.  Dixon  v. 
Rogers,  no  Ga.  509  (35  S.  E.  Rep.  781).  Minn.  Gen.  Stat.,  § 
4496  confers  on  an  executor  the  possession  of  his  testator's 
real  estate,  and  where  this  right  is  questioned  it  may  be  tested 
by  an  action  in  ejectment  against  the  executor.  Pabst  Brew- 
ing Co.  V.  Small,  83  Minn.  445  (86  N.  W.  Rep.  450).  In 
Mississippi  an  administrator  has  no  authority  over  the  lands 
of  his  decedent  unless  needed  to  pay  debts,  and  cannot  re- 
strain their  sale  under  a  mortgage  alleged  to  be  fraudulent. 
Nixon  V.  Seal,  Miss,  {t^  So.Rep.  875).  Construing  and  ap- 
plying Utah  Comp.  Laws  1876,  p.  301,  §  7,  p.  319,  §  183,  giving 
an  administrator  the  right  to  possession  of  all  the  real  estate  of 
a  decedent  until  settlement  of  the  estate,  it  is  held  that  where 
an  administrator  neglects  to  bring  an  action  to  recover  real 
property  of  the  estate  until  it  is  barred  under  the  statute  of 
limitations  applicable  to  the  subject,  the  heir  is  also  barred, 
even  though  the  heir  be  a  minor  at  the  time  the  action  accrues 
to  the  administrator;  but  such  administrator  is  liable  to  the 
heir  for  damages  resulting  from  such  neglect.  Jenkins  v.  Jen- 
sen, 24  Utah,  108  (66  Pac.  Rep.  773). 

Sec.  283.  Suits  by  and  against.  An  action  can  be 
maintained  against  an  executor  for  breach  of  covenant  of  a 
lease  committed  by  his  testator.  Knotts  v.  McGregor,  47  W. 
Va.  566  (35  S.  E.  Rep.  899).  An  executor  or  administrator 
takes  as  assignee,  by  virtue  of  his  office,  all  leases  held  by  the 
decedent,  and  is  entitled  to  maintain  an  action  thereon  against 
the  lessor  for  breach  of  covenant.    Gianetti  v.  Smith,  66  N.  J. 
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L  374  (49  Atl.  Rep.  5i6)*  Under  the  code  of  Georgia,  a 
temporary  administrator  has  no  power  or  authority  to  institute 
and  maintain  an  action  to  recover  land  alleged  to  belong  to  the 
estate  he  represents.  Banks  v.  Walker,  112  Ga.  542  (37  S.  E. 
Rep.  866).  In  Iowa,  an  administrator  can  not  maintain  tres- 
pass for  injuries  to  real  estate  of  the  decedent,  but  the  right 
of  action  is  in  his  heirs.  Hook  v.  Garfield  Coal  Co.,  112  la. 
210  (83  N.  W.  Rep.  963).  See  opinion  for  procedure  where 
heirs  assign  their  claim  to  administrator.  tJnder  Neb.  Com. 
Stat.,  ch.  23,  §  323,  an  administrator  of  a  deceased  vendor  in 
a  contract  for  the  sale  of  real  estate  is  authorized  to  prosecute 
an  action  against  the  vendee  for  specific  performance  of  the 
contract,  and  obtain  authority  to  execute  according  to  the  terms 
of  such  contract  a  conveyance  of  the  premises  of  the  deceased 
vendor.  Solt  v.  Anderson,  62  Neb.  153  (86  N.  W.  Rep.  1076). 
On  the  death  of  an  administrator  who  has  loaned  the  funds  of 
the  estate  and  taken,  a  note  and  mortgage  payable  to  "M,  ad- 
ministrator," etc.,  instead  of  to  "M,  as  administrator,"  etc., 
the  title  to  the  bond  and  mortgage  vest  in  the  administrator 
de  bonis  non,  who  is  entitled  to  forclose  the  mortgage,  and  not 
in  the  personal  representative  of  the  deceased  administrator. 
Redfem  v.  Craig,  57  S.  C.  534  (35  S.  E.  Rep.  1024). 

Sec  284.  Sales  to  pay  debts.  An  administrator  with 
the  will  annexed  has  no  power  to  make  a  sale  of  a  decedent's 
real  estate  where  it  is  not  necessary  to  pay  debts  or  for  the 
purposes  of  distribution.  Beaty  v.  Stapleton,  no  Ga.  580  (35 
S.  E.  Rep.  770).  A  decedent's  undivided  interest  in  real  estate 
may  be  sold  to  pay  his  debts,  although  he  owns  other  lands 
in  entirety.  Erck  v.  Erck,  107  Tenn.  yj  (63  S.  W.  Rep.  1122). 
Incumbered  real  estate  may  be  sold  to  pay  a  decedent's  debts, 
but  the  rights  of  the  incumbrancer  will  always  be  protected, 
either  by  selling  subject  to  the  incumbrance,  or  by  discharging 
it  out  of  the  proceeds  of  sale.  Shahan's  Adm'r  v.  Shahan's 
Heirs,  48  W.  Va.  477  (37  S.  E.  Rep.  552 ;  86  Am.  St.  Rep.  68) . 
In  Illinois  it  is  held  that  where  an  administrator  has  exhausted 
all  the  property  of  his  decedent  in  satisfaction  of  claims  duly 
allowed  against  the  estate,  except  lands  devised  to  his  wife  for 
life  and  which  cannot  be  sold  subject  to  her  estate  therein, 
he  may  after  l^er  death  file  a  petition  to  sell  such  lands  to  pay 
unsatisfied  claims,  although  more  than  twenty  years  have 
elapsed,  the  period  which  bars  the  revival  of  a  judgment  under 
the  statute  (2  Starr  &  C.  Ann.  Stat.,  ch.  83,  §  26,  p.  2643). 
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People  V.  Lanham,  189  111.  326  (59  N.  E.  Rep.  610).  Con- 
struing and  applying  N.  Y.  Code  Civ.  Proc.,  §2749,  authorizing 
a  sale  of  the  real  property  of  a  decedent  for  the  payment  of  his 
debts  except  where  it  is  devised  expressly  charged  with  such 
payment,  it  is  held  that  an  insolvent  debtor  cannot,  by  devising 
real  property  charged  with  the  payment  of  a  specified  debt, 
deprive  general  creditors  of  their  right  to  have  it  sold  and  dis- 
tributed among  them  after  the  personal  estate  has  been  ex- 
hausted. In  re  Richmond,  168  N.Y.  385  (61  N.  E.  Rep.  647). 
A  husband  will  be  enjoined  at  the  suit  of  minor  heirs,  from 
selling  lands  which  belonged  to  his  deceased  wife,  where  he 
has  had  himself  appointed  administrator  and  procured  an  order 
of  sale  to  pay  her  funeral  expenses,  the  druggist's  and  physi- 
cian's bills,  and  bills  for  provisions  furnished  the  family,  as 
they  are  all  items  for  which  the  husband  is  liable.  Doll  v. 
Cash,  61  N.  J.  Eq.  108  (47  Atl.  Rep.  1059). 

Sec.  285.  Sale  of  lands  of  decedent  to  pay  costs  of  ad- 
ministration. In  the  absence  of  an  express  statute  to  that 
effect  the  lands  of  a  decedent  cannot  be  sold  to  pay  the  costs 
of  administration  alone.  Carr  v.  Hull,  65  O.  St.  394  (62  N.  E. 
Rep.  439;  87  Am.  St.  Rep.  623).  The  court  say:  "Proceed- 
ings to  sell  lands  by  the  administrator  are  construed  strictly, 
and  made  to  depend  upon  the  existence  of  unpaid  debts  of  the 
deceased  after  exhausting  the  personalty ;  the  power  to  sell  to 
pay  costs  of  administration  only  is  denied.  Mr.  Woemer,  an 
author  who  has  devoted  much  learning  and  ability  to  the  sub- 
ject says:  The  petition,  as  appears  from  the  preceding  sec- 
tion, must  aver  the  existence  of  debts  remaining  unpaid ;  and 
it  is  self-evident  that  the  court  must  be  satisfied  in  a  lawful 
way  of  their  existence  before  there  can  be  an  order  of  sale 
of  real  estate.  The  court  should  hear  proof,  and  this  should 
appear  of  record.'  and,  further :  The  debts  so  proved  to  exist 
must  be  such  as  were  contracted  by  the  deceased  himself.  No 
sale  will  be  ordered  to  pay  expenses  of  administration  alone, 
or  any  debts  incurred  by  the  executor  or  administrator  after 
the  death  of  the  testator  or  intestate,  except  funeral  expenses.*^ 
He  then  enumerates  the  states  in  which  it  has  been  so  held,  and 
adds :  *No  decision  has  come  to  the  notice  of  the  writer  from 
any  of  the  states  in  which  the  sale  of  real  estate  for  the  payment 
of  the  expenses  of  administration  alone  is  held  valid  except  an 
intimation  in  a  very  briefly  considered  case  in  Indiana,  which, 
however,  was  subsequently  affirmed  in  a  case  fully  argued ;  a 
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dictum  in  New  Jersey ;  and  several  cases  in  California,  where 
there  is  a  statutory  provision  to  that  effect ;  besides  some  other 
states  in  which  the  realty  goes  to  the  administrator  like  person- 
alty/ W'oemer,  Adm  n,  §  469.  The  text  of  the  auther  will 
be  found  supported  by  the  following  cases.  Walworth  v.  Abel. 
52  Pa.  370 ;  Farrar  v.  Dean,  24  Mo.  16 ;  Fitch  v.  Whitbeck,  2 
Barb.  Ch.  161 ;  In  re  Cornwall,  Tuck.  250 ;  Fitzgerald  v.  Clancy, 
49  111.  465 ;  Walker  v.  Diehl,  79  111.  473 ;  Dean  v.  Dean,  2  Mass. 
150;  Drinkwater  v.  Drinkwater,  4  Mass.  354;  Mays  v.  Rogers, 
52  Ark.  320  (12  S.  W.  Rep.  579)  ;  Moore  v.  Ware,  51  Miss. 
206.  See,  also,  Kinkead,  Prob.  Law  &  Prac.  J5  393 ;  and  Ror. 
Jud.  Sales,  §268.  The  case  of  Falley  v.  Gribling,  128  Ind. 
110  (26  N.  E.  Rep.  794),  cited  by  counsel  for  defendant  in 
error,  is  the  case  referred  to  by  Mr.  Woemer.  It  does  not 
seem  to  be  sustained  by  reason  or  authority,  and  we  see  no 
reason  for  following  it." 

Sec.  286.  Sales  to  pay  debts — Parties,  pleading  and 
practice.  The  fact  that  decedent's  real  estate  consists  in 
part  of  ancestral  realty  and  in  part  of  property  acquired  by  pur- 
chase, which  will  go  to  collateral  heirs,  does  not  authorize  a 
sale  of  one  to  the  exclusion  of  the  other  when  necessary  to 
get  money  to  pay  debts,  as  each  class  of  realty  should  bear  its 
proportionate  share  of  the  burden.  Jenks  v.  Steere,  23  R-  I. 
160  (49  Atl.  Rep.  698).  A  proceeding  by  an  administrator  to 
sell  land  to  pay  debts  is  a  proceeding  in  rem  and  the  names 
of  the  heirs  is  not  an  essential  jurisdictional  averment  in  the 
petition;  hence,  the  fact  that  an  heir  is  not  made  a  party  to 
the  proceeding  does  not  invalidate  the  sale,  and  does  not  render 
such  sale  open  to  collateral  attack.  Neville  v.  Kenney,  125 
Ala.  149  (28  So.  Rep.  452;  82  Am.  St.  Rep.  230).  A  mortg- 
agor who  has  parted  with  his  title  to  the  lands  mortgaged,  and 
is  not  in  possession  thereof,  is  not  a  necessary  party  to  a  pro- 
ceeding by  the  executor  of  the  purchaser  to  obtain  an  order  to 
sell  the  land  for  the  payment  of  debts.  Denison  University  v. 
Manning,  65  O.St.138  (61  N.E.Rep.706).  Pending  an  appeal 
from  an  order  of  the  probate  court  to  the  administrator  to  sell 
certain  lands  to  pay  debts,  it  is  error  for  the  court  to  order  the 
distribution  of  the  property.  In  re  Freud's  Estate,  134  Cal.  333 
(66  Pac.  Rep.  476).  Cal.  Code  Civ.  Proc.,  §§  1536,  1537, 
^577»  1578  construed  and  applied — ^power  of  court  to  order  sale 
or  mortgage  of  decedent's  realty  to  pay  existing  liens.  In  re 
Freud's  Estate,  131  Cal.  667  (63  Pac.  Rep.  1080;  82  Am.  St. 
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Rep.  407).  Maine  Rev.  Stat.,  ch.  64,  §  8,  providing  that  "sales 
of  real  estate  may  be  made  under  the  provisions  of  a  will,  with- 
out the  executor  giving  bond,  when  the  will  so  provides,"  is 
not  applicable  to  a  sale  to  pay  debts  under  the  law,  and  the  will 
makes  no  provision  for  the  sale  of  real  estate.  Snow  v.  Rus- 
sell, 93  Me.  362  (45  Atl.  Rep.  305;  74  Am.  St.  Rep.  350^ 
Particular  sale  held  to  comply  with  all  the  essentials  required 
by  Minn.  Gen.  Stat.,  §  4612.  Smith  v.  Barr,  83  Minn.  354 
(86  N.  W.  Rep.  342).  In  Nebraska,  an  order  or  license  to  an 
ladministrator  to  sell  real  estate  of  an  intestate,  granted  by  a 
judge  sitting  at  chambers,  must  be  filed  in  the  office  of  the 
clerk  of  the  district  court  of  the  county  in  which  letters  of  ad- 
ministration are  issued,  before  the  administrator  is  empowered 
and  authorized  to  sell  such  real  estate.  Veeder  v.  McKinley 
Trust  Co.,  61  Neb.892  (86  N.W.Rep  982).  Under  a  statute 
(N.  J.  Gen.  Stat.,  pp.  2370,  2371,  §§  70-72)  empowering  a 
court  to  order  an  executor  or  administrator  to  sell  so  much  of 
the  decedent's  land  as  is  necessary  to  pay  his  debts,  it  may 
order  a  sale  of  such  lands  in  lots  with  streets  and  avenues 
laid  out  thereon,  if  a  sale  in  that  manner  will  be  most  advantag- 
eous. Inhabitants  of  Hohokus  Tp.  v.  Erie  R.  Co.,  65  N.  J.  L. 
353  (47  Atl.  Rep.  566). 

Sec.  287.  Validity  of  sales — Setting  aside.  A  sale  by 
a  sheriff  under  order  of  court  to  pay  debts,  made  while  the 
sheriff  holds  an  execution  against  the  property,  and  which  is 
void  for  want  of  service,  can  not  be  sustained  as  having  been 
made  under  the  execution.  Rice  v.  Bamberg,  59  S.  C.  498 
(38  S.  E.  Rep.  209).  An  order  appointing  an  administrator 
de  bonis  non,  made  on  Monday,  August  5th,  under  a  published 
notice  stating  that  the  hearing  would  be  on  "Monday, 
the  9th  day  of  August  next,"  is  void;  and  so  are  subse- 
quent orders  licensing  and  confirming  sales  of  real  estate  by 
such  administrator.  Kammerer  v.  Morlock,  125  Mich.  320  (84 
N.  W.  Rep.  319).  A  sale  of  a  decedent's  lands  to  pay  debts, 
made  to  the  wife  of  one  of  the  heirs  who  lived  on  the  land, 
for  $1,800,  will  be  set  aside,  where  it  appears  that  the  husband 
of  the  purchaser  had  represented  before  the  sale  that  he  would 
give  $3,000  for  the  land,  and  the  party  making  the  application 
makes  a  bonded  offer  to  bid  $2,500  upon  resale.  Rosenham  v. 
Pottinger,  (Ky.)  60  S.  W.  Rep.  370  (22  Ky-  Law  Rep. 
1290).  An  undisclosed  agreement  between  an  executor  mak- 
ing a  sale  and  the  purchaser,  that  the  latter  is  to  allow  the  exe- 
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cutor  credit  for  individual  debt,  renders  the  sale  void;  and 
such  a  sale  is  not  protected  by  a  statute  (Miss.  Code  1892,  § 
2760)  fixing  a  limitation  on  action  to  recover  property  sold  by 
an  executor.  It  is  error  in  proceedings  to  set  aside  such  a  sale 
to  order  that  title  vest  in  the  purchaser  if  he  will  pay  the 
amount  of  the  debt  to  the  heirs  or  otherwise  the  land  be  sold 
to  realize  such  sum ;  but  the  sale  should  be  annulled  subject  to 
lien  of  purchaser  for  money  paid,  the  amount  to  be  ascertained 
by  an  accounting.  Sharpley  v.  Plant,  79  Miss.  179  (28  So. 
Rep.  799).  In  Minnesota  it  is  held  that  where  an  administra- 
tor is  licensed  to  sell  the  land  of  his  intestate,  by  a  probate  court 
having  jurisdiction  of  the  settlement  of  the  estate,  and  which 
appointed  him,  it  is  immaterial,  in  an  action  to  set  the  sale 
aside,  whether  there  was  or  was  not  proper  petition  for  the 
license.  Smith  v.  Barr,  83  Minn.  354  (86  N.  W.  Rep.  342). 
Particular  cases  in  which  inadequacy  of  price  was  held  insuffi- 
cient to  set  aside  a  sale.  Kammerer  v.  Morlock,  125  Mich.  320 
(84  N.  W.  Rep.  319) ;  Sharp  v.  Greene,  22  Wash.  677  (62 
Pac.  Rep.  147. 

Sec.  288.  Purchase  ^y  executor  or  administrator. 
Neb.  Comp.  Stat.  1899,  ch.  23,  §  85,  as  well  as  the  common 
law,  prohibits  an  administrator  from  becoming  the  purchaser, 
either  directly  or  indirectly,  at  a  sale  of  the  decedent's  real 
estate,  and  any  sale  in  violation  of  such  statute  is  voidable  and 
may  be  set  aside  at  the  suit  of  any  proper  party  in  interest. 
A  subsequent  purchaser  or  mortgagee  of  real  estate  sold  by 
an  administrator  is  chargeable  with  notice  of  what  is  contained 
in  the  public  records  evidencing  the  chain  of  title  through 
which  the  party  claims,  and  with  all  information  imparted 
thereby;  and  where  such  records  make  it  apparent  that  an 
administrator,  in  violation  of  law,  was  indirectly  the  purchaser 
of  the  property  at  such  sale,  and  to  whom  the  property  was  im- 
mediately transferred,  or  where  the  facts  are  sufficient  to  put 
an  ordinarily  prudent  man  on  inquiry,  such  subsequent  pur- 
chaser or  mortgagee  is  not  a  bona  fide  grantee  for  value,  and 
without  notice  of  the  infirmity  in  the  title  held  by  his  grantor. 
Veeder  v.  McKinley  Trust  Co.,  61  Neb.  892  (86  N.  W.  Rep. 
982).  An  heir  acquainted  with  all  the  facts  may  by  his  laches 
lose  his  right  to  question  the  validity  of  an  administrator's 
purchase  of  the  lands  of  his  decedent.  Fennell  v.  Loague,  107 
Tenn.  239  (63  S.  W.  Rep.  1121). 
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Sec.  289.  Miscellaneous  notes.  An  executor  may 
purchase  of  a  devisee  the  lands  devised  to  him  under 
the  will,  since  an  executor  is  not  ordinarily  a  trustee  of  the  real 
estate.  McDonald  v.  Sturtevant,  195  Pa.  St.  648  (46  Atl.  Rep. 
142).  The  allowance  of  claims  against  the  estate  of  a  de- 
ceased*  person  conveys  no  title  to  the  lands  of  the  estate,  al- 
though it  may  be  necessary  to  sell  such  lands  to  pay  such 
claims.  Hunt  v.  Rabitoay,  125  Mich.  137  (84  N.  W.  Rep.  59; 
84  Am.  St.  Rep.  563).  A  court  of  equity  has  the  power  to 
control  the  sale  of  real  estate  under  a  decree  of  a  court  of  pro- 
bate when  necessary  to  do  equity  between  different  heirs  or 
classes  of  heirs.  Jenks  v.  Steere,  23  R.  I.  160  (49  Atl.  Rep. 
698). 
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Sec.  290.  Malicious  erection  of  fence— Massachusetts 
statute  construed.  Mass.  Stat.  1887,  ch.  348,  giving  an  ac- 
tion of  damages  to  an  adjoining  owner  for  the  malicious  erec- 
tion by  his  neighbor  of  any  fence  unnecessarily  exceeding  six 
feet  in  height,  does  not  apply  to  a  fence  which  is  not  on  or  near 
the  division  line.  Brostrom  v.  Lauppe,  179  Mass.  315  (60  N. 
E.  Rep.  785).  See  opinion  for  collation  of  cases  construing 
this  statute. 

Sec.  291.    Fencing  railroads — Statutes  construed.     A 

homestead  entry,  after  it  is  entered,  is  private  property,  within 
the  meaning  of  Ida.  Rev.  Stat.,  §  2679,  requiring  railroad 
companies  to  fence  their  track  when  their  right  of  way  "passes 
through  or  along  or  abuts  upon  or  is  contiguous  to  private 
property."  This  statute  is  a  police  regulation  adopted  to  pro- 
tect human  life  and  property  for  the  benefit  of  the  general 
public,  and  not  for  the  sole  benefit  of  adjoining  or  contiguous 
landowners.  Johnson  v.  Oregon  Short-Line  R.  Co.,  Ida. 
(63  Pac.  Rejp.  112;  S3  L.  R.  A.  744).  A  complaint  by 
a  landowner,  under  Bums'  Ind.  Rev.  Stat.,  §§  5323,  5324,  to 
recover  from  a  railroad  company  the  cost  of  building  a  fence 
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along  his  own  land  where  the  same  abuts  upon  its  right  of  way, 
specifially  must  allege  that  the  fence  so  constructed  by  him 
is  not  at  places  where  the  statute  does  not  require  the  railroad 
company  to  erect  fences.  Evans ville  &  I.  R.  Co.  v.  Butts,  26 
Ind.  App.  418  (59  N.  E.  Rep.  1070).  la.  Code,  §  2055  is  com- 
plied with  by  a  fence  which  protects  the  track  of  a  railroad 
at  all  points  where  it  is  possible  for  stock  to  get  onto  it,  al- 
though all  of  its  right  of  way  was  not  inclosed.  Cagwin  v.. 
Oiicago  &  N.  W.  Ry.  Co.,  113  la.  175  (84  N.  W.  Rep.  1032). 
For  further  construction  of  this  statute,  see  Enix  v.  Iowa  Cent. 
Ry.  Co.,  114  la.  508  (87  N.  W.  Rep.  417).  The  statutory  duty 
to  fence  its  tracks,  imposed  upon  a  railroad  company  by  Minn. 
Gen.  Stat.,  §§  2692-2695,  is  subject  to  implied  exceptions 
where  legally  platted  but  unopened  streets  run  over  and  across 
such  tracks;  and  it  is  not  boimd  to  maintain  fences  at  such 
places,  although  the  streets  have  not  been  opened  by  the  public 
authorities.  Marengo  v.  Great  Northern  Ry.  Co.,  84  Minn.  397 
(87  N.  W.  Rep.  1 1 17;  87  Am.  St.  Rep.  369).  N.  C.  Laws 
1895,  ch.  65,  making  it  unlawful  to  erect  a  barb-wire  fence 
along  any  public  road  or  highway,  unless  a  railing  is  placed 
on  top  of  the  fence,  not  less  than  three  inches  high,  does  not 
apply  to  fences  erected  by  a  railroad  company  along  its  right 
of  way;  but  such  a  company  is  liable  to  an  owner  for  injury 
to  stock  lawfully  in  his  adjoining  pasture  resulting  from  its 
negligent  construction  of  a  barb-wire  fence  along  its  right  of 
way.  Winkler  v.  Carolina  &  N.  W.  Ry.  Co.,  126  N.  C.  370 
(35  S.  E.  Rep.  621 ;  78  Am.  St.  Rep.  663).  Particular  con- 
tract for  fencing  a  railroad  hqlfJ  not  to  run  with  the  land. 
Louisville  &  N.  R.  Co.  v.  Webster,  106  Tenn.  586  (61  S.  W. 
Rep.  1018). 

Sec.  292.  Fencing  railroads — ^Farm  crossings,  cattle 
guards,  etc.  A  landowner  for  whom  a  railroad  company 
has  maintained  a  crossing  over  its  right  of  way  does  not  acquire 
a  prescriptive  right  to  an  underground  crossing  by  his  using 
for  the  prescriptive  period  an  opening  under  a  bridge  in  the 
right  of  way  as  such  with  the  permission  of  the  company, 
Qeveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Munsell,  192  111.  430  (61 
N.  E.  Rep.  374).  A  railroad  company  may  change  a  private 
farm  crossing  constructed  by  it  under  a  statute  requiring  its 
construction,  and  not  under  a  private  agreement  with  the  land 
o^Tier,  from  an  underground  to  a  grade  crossing,  where  no 
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particular  damage  results  to  the  landowner  from  the  change. 
Schrimper  v.  Chicago,  M.  &  St.  P.  R.  Co.,  115  la,  35  (87  N. 
W.  Rep.  731).  As  to  changing  the  location  of  a  crossing, 
see  Costello  v.  Grand  Trunk  Ry.  Co.,  70  N.  H.  403  (47  Ad. 
Rep.  265).  A  purchaser  of  a  railroad  at  receiver's  sale  there- 
of under  a  decree  stipulating  that  the  purchaser  at  such  sale 
"should  pay  any  unpaid  indebtedness,  obligation,  or  liability 
contracted  or  incurred  by  the  receivers  before  delivery  of  the 
property  sold,"  is  liable  for  damages  sustained  by  the  receiver's 
failure  to  maintain  a  suitable  cattle-guard.  Memphis  &  C.  R. 
Co.  V.  Glover,  78  Miss.  467  (29  So.  Rep.  89).  A  mere  tenant 
of  lands  through  which  a  railroad  runs  cannot  maintain  an  ac- 
tion,, under  Ala.  Code,  §  3480,  for  failure  of  the  company  to 
keep  in  repair  cattle-guards,  after  he  has  made  a  demand 
therefor,  such  action  being  maintainable  only  by  the  "owner" 
of  the  lands.  Louisville  &  N.  R.  Co.,  v.  Murphree,  129  Ala. 
432  (29  So.  Rep.  592).  Sand  &  H.  Ark.  Dig.,  §§  6238,  6239 
construed  and  applied — duty  of  railroad  company  to  construct 
cattle-guards  on  ten  days  notice — ^proof  of  sendee  of  notice. 
Kansas  City,  P.  &  G.  Ry.  Co.  v.  Pirtle,  68  Ark.  548  (60  S,  W. 
Rep.  657).  Ga.  Civ.  Code,  §§  2220-2224,  requiring  all  rail- 
load  companies  to  keep  in  repair  crossings  over  "public  roads 
or  private  ways  established  pursuant  to  law,"  does  not  apply 
to  a  private  way  not  established  by  law.  Willingham  v.  Macon 
&  B.  Ry.  Co.,  113  Ga.  374  (38  S.  E.  Rep.  843).  One  in  pos- 
session of  land  under  a  bond  for  title,  with  a  part  of  the 
purchase  money  paid,  is  not  the  "owner"  of  such  land,  within 
the  meaning  of  Ga.  Civ.  Code,  §§  2243-2246,  imposing  upon 
railway  companies  the  duty  of  erecting  and  maintaining  cattle- 
guards  at  designated  points  along  their  lines  of  road.  Hardin 
V.  Chattanooga  Southern  R.  Co.,  113  Ga.  357  (38  S.  E.  Rep. 
839).  Ky.  Stat.,  §  1797,  providing  that  where  an  owner  of 
lands  has  given  free  of  charge  a  right  of  way  through  the 
same  to  a  railroad,  it  shall  maintain  at  its  own  expense  the 
entire  fencing  between  such  land  and  the  right  of  way,  is  valid 
as  to  rights  of  way  granted  since  its  enactment,  Sleadd  v. 
Southern  Ry.  Co.,  Ky.  (58  S.  W.  Rep.  581 ;  22  Ky. 
Law  Rep.  713)  ;  but  it  does  not  apply  to  a  right  of  way  acquired 
before  the  enactment  of  the  statute,  Louisville  &  N.  R.  Co.  v. 
Thompson,  (Ky.)  64  S.  W.  Rep.  515  (23  Ky.  Law  Rep. 
936) ;  Ringo  v.  Chesapeake  &  O.  Ry.  Co.,  Ky.  (64  S. 
W.  Rep.  522;  23  Ky.  Law  Rep.  941).  Under  Ky.  Stat.,  §§ 
1784,  1789,  railroad  companies  are  put  upon  an  exact  footing 
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with  other  landholders  in  the  construction  of  division  fences. 
Owensboro  &  N.  Ry.  Co.  v.  Courts,  Ky.  (58  S.  W.  Rep. 
521;  22  Ky.  Law  Rep.  672).  Miss.  Ann.  Code  1892,  §  3561 
construed  and  applied — duty  of  company  to  construct  stock 
gaps  and  cattle-guards — action  by  tenant  Southern  Ry.  Co. 
V.  Murrell,  78  Miss.  446  (28  So.  Rep.  824).  Mo.  Rev.  Stat. 
1889,  §  261 1,  requiring  railroads  to  maintain  fences  along 
their  tracks  with  suitable  openings  and  g^tes  at  all  farm  cross- 
ings, does  not  render  a  railroad  company  liable  for  the  killing 
of  stock  coming  onto  its  track  through  a  properly  constructed 
sliding  gate  carelessly  left  open  by  some  unknown  person 
without  the  actual  or  imputable  knowledge  or  notice  of  the 
company.  Kavanaugh  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  163 
Mo.  54  (63  S.  W.  Rep.  374).  See,  on  this  subject,  Ballard's 
Law  of  Real  Property,  Vol.  VIII,  §  311.  S.  C.  Rev.  Stat.,  §§ 
1729,  1730  does  not  require  a  railroad  company  to  maintain 
stodc  guards  in  fences  crossed  by  its  tracks,  where  the  title 
to  the  fences  is  in  the  company  by  virtue  of  a  deed  conveying 
the  fee  simple  of  the  land  to  it,  without  reservation.  Anderson 
v.  Atlantic  Coast  Line  Ry.  Co.,  59  S.  C.  350  (37  S.  E.  Rep. 
944).  Vt  Stat.,  §§  3871,  3877  construed  and  applied — ^liabil- 
ity of  railroad  company  for  failure  to  maintain  cattle-guards 
at  crossings.  Quimby  v.  Boston  &  M.  R.  R.  71  Vt  301  (45 
Atl.  Rep.  223). 
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Sec.  293.  What  constitutes  a  fixture — Telephone  posts 
and  wires.  As  between  debtor  and  creditor  telephone  posts 
i*ith  the  wires  and  insulators  thereon  placed  along  a  highway 
under  a  license  from  the  municipal  authorities,  which  was  sub- 
ject to  revocation  at  their  will,  continue  to  retain  their  char- 
acter as  chattels,  and  may  be  sold  on  execution  as  such.  Read- 
field  Telephone  &  Telegraph  Co.  v.  Cyr,  95  Me.  287  (49  Atl. 
Rep.  1047).  Th^  court  say:  "Whether  the  posts  and  wires 
of  a  telegraph  or  telephone  line  are  fixtures  under  the  mechan- 
ic's lien  law,  or  real  estate  under  the  tax  law  of  a  particular 
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state,  must  necessarily  be  determined  by  other  considerations 
than  those  which  apply  as  between  debtor  and  creditor.  Under 
Rev.  Stat.,  ch.  6,  §  9,  which  authorizes  real  estate  to  be  taxed 
to  the  owner  or  person  in  possession  thereof,  this  court  held  in 
Paris  V.  Water  Co.,  85  Me.  330  (27  Atl.  Rep.  143 ;  21  L.  R.  A. 
525;  35  Am.  St.  Rep.  371),  that  water  pipes,  hydrants,  and 
conduits  of  a  water  company,  laid  through  the  streets  of  a  city 
or  town,  were  real  estate  for  the  purpose  of  taxation;  but 
the  charter  of  the  defendant  company — Private  and  Special 
Laws  of  1885  (chapter  369,  §  6)  authorized  it  to  lay  down  and 
maintain  them  in  the  streets,  and  they  were  not  removable  at 
the  order  of  the  municipal  officers.  Haskell,  J.,  in  delivering 
the  opinion  of  the  court,  says :  *In  using  the  street  or  road  they 
place  their  pipes  or  rails  in  or  upon  the  ground,  there  perma- 
nently to  remain.  They  occupy  land  with  appliances  which 
become  valuable  for  the  revenue  they  yield.  These  appliances 
are  fixed,  permanent,  used  in  connection  with  the  soil  that  sup- 
ports and  sustains  them.  When  considered  as  the  property  of 
their  respective  companies,  they  are  not  land,  within  the  com- 
mon-law rule.  But  when  considered  as  if  owned  by  the  same 
person,  who  has  title  to  the  soil,  they  may  properly  enough 
be  so  considered.*  So  a  marine  railway,  built  by  the  owners 
of  the  soil  upon  which  it  rested,  was  held  to  pass  by  a  levy  upon 
the  real  estate  upon  which  it  was  built — Strictland  v.  Parker, 
54  Me.  263, — ^while  side-tracks  used  by  the  contractors  for 
building  a  railroad,  and  laid  upon  land  in  which  they  had  no 
interest,  were  held  to  be  personal  property — Fifield  v.  Rail- 
road Co.,  62  Me.  JT.  In  Hall  v.  Inhabitants  of  Benton,  69 
Wt.  346,  a  boom  over  land  taken  by  a  boom  company  under  its 
charter  and  for  its  chartered  purposes  was  real  estate  for  pur- 
poses of  taxation.  The  right  to  maintain  the  boom  was  with- 
out limitation.  In  Telegraph  Co.  v.  Middleton,  80  N.  Y.  408, 
cited  by  defendant's  counsel,  it  is  stated  in  the  opinion  that  the 
telegraph  poles,  with  the  wires  and  attachments  thereto,  which 
it  was  alleged  were  cut  down  by  the  defendant,  were  affixed 
to  the  soil  of  the  highway,  and  constituted  a  part  of  the  free- 
hold. The  report  of  that  case  does  not  show  the  nature  and 
extent  of  the  plaintiff's  right  to  locate  and  maintain  its  poles 
in  the  highway.  Electric  Tel.  Co.  v.  Overseers  of  Poor  of 
Salford,  24  Law  J.  M.  Cas.  146  (11  Exch.  181), — ^the  only  case 
cited  to  support  the  statement  that  they  form  a  part  of  the  free- 
hold— ^held  that  under  the  English  statute,  for  purposes  of  tax- 
ation, there  was  a  ratable  occupation  by  the  appellants  of  the 
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soil  supporting  their  posts,  and  is  not  in  conflict  with  the  decis- 
ion we  have  reached.  On  the  other  hand,  in  Newport  Illum- 
inating Co.  V.  Assessors  of  Taxes  of  Newport,  19  R.  I.  632 
(36  Atl.  Rep.  426;  36  L.  R.  A.  266),  where  the  poles  were  lo- 
cated in  the  streets  by  permission  of  the  city  council,  and  the 
dty  reserved  the  right  to  remove  them  at  any  time,  it  was  held 
that  the  corporation  had  acquired  no  vested  right  in  the  streets, 
and  that  the  poles  and  wires  were  simply  articles  of  personal 
property,  although  in  all  probability  perhaps  they  would  be 
permitted  to  remain  substantially  as  they  were  for  an  indefinite 
period." 

Sec.  394.    What  constitutes  a  fixture — ^Machinery — 

Scales.  The  word  "fixtures'*  includes  every  thing  which 
has  been  attached  to  the  realty  with  a  view  to  enhance  the 
value  thereof,  and  for  the  purpose  of  being  permanently  used 
in  connection  therewith,  and  such  purpose  is  to  be  inferred 
from  the  nature  of  the  articles  affixed,  the  relation  and  situa- 
tion of  the  parties  interested,  the  policy  of  the  law  in  respect 
thereto,  the  mode  of  annexation,  and  the  purpose  or  use  for 
which  they  are  made.  Canning  v.  Owen,  22  R.  I.  624  (48  Atl. 
Rep.  1033;  84  Am.  St.  Rep.  858).  In  order'that  a  machine, 
which  is  personal  property,  shall  be  converted  into  real  estate, 
it  must  be  of  a  nature  to  be  adapted  to  the  uses  of  the  freehold, 
and  there  must  be  indications  of  the  intent  updn  the  part  of  the 
owner  to  make  it  a  part  of  the  realty,  and  this  must  be  evident 
by  some  connection  indicating  the  actual  carrying  into  effect 
of  that  intent  by  annexing  it  to  the  realty.  Campbell  v.  Taylor 
Mfg.  Co.,  62  N.  J.  Eq.  307  (49  Atl.  Rep.  11 19).  If  a  complete 
machine,  purchaseable  in  the  market  as  such,  and  capable  of 
being  used  wherever  power  can  be  supplied,  is  placed  in  the 
owner's  machine  shop  for  use,  and  is  not  fastened  to  the  realty, 
or  is  fastened  only  by  being  screwed  to  the  floor  so  as  to  keep 
it  steady  while  in  operation,  it  does  not  thereby  become  part 
of  the  realty.  Crane  Iron  Works  v.  Wilkes,  64  N.J.L.  193  (45 
Atl.  Rep.  1033).  A  marine  boiler  which  is  attached  to  real 
estate,  by  the  owner  thereof,  as  part  of  a  brick-kiln,  becomes 
part  of  the  realty,  and  subject  to  the  lien  of  a  judgment,  against 
the  owner,  which  lien  is  not  divested  by  its  sale  and  removal 
from  the  land  by  the  owner's  assignee  in  insolvency.  Second 
Nat  Bank  v.  Hatch,  24  Wash.  421  (64  Pac.  Rep.  727).  Wagon 
scales,  resting  on  a  foundation  of  stone  and  mortar,  within 
which  the  platform  hung,  the  supporting  rods  entering  the 
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office  building  through  its  walls  and  floor,  and  there  connected 
with  the  scale  beam,  such  scales  being  intended  for  permanent 
use  in  connection  with  particular  real  estate,  are  fixtures. 
Thompson  v.  Smith,  iii  la,  718  (83  N.  W.  Rep.  789;  82  Am. 
St.  Rep.  541 ;  50  L.  R.  A.  780).  For  discussion  of  what  con- 
stitutes a  fixture,  see  McFarlane  v.  Foley,  27  Ind.  App.  484 
(60  N.  E.  Rep.  357 ;  87  Am.  St.  Rep.  264)  ;  Brownell  v.  Fuller, 
60  Neb.  558  (83  N.  W.  Rep.  669). 

Sec.  295.  Personal  property  attached  to  real  estate — 
Effect  of  contract  reserving  title  or  chattel  mortgage  on  the 
personal  property.  A  vendor  of  an  elevator  placed  in  a 
building,  who  reserves  title  thereto  with  privilege  of  removing 
the  same  if  the  purchase  price  is  not  paid,  does  not  waive  the 
rights  given  him  by  this  reservation  by  a  previous  unsuccessful 
effort  on  his  part  to  enforce  a  mechanic's  lien  for  his  claim. 
Warner  Elevator  Mfg.  Co.  v.  Capitol  Inv.,  Bldg.  &  Loan  Ass'n, 
127  Mich.  323  (86  N.  W.  Rep.  828).  Citing,  Manufacturing 
Co.v.  Smith  (C.C.)  40  Fed.  Rep.  340  (5  L.R.  A.  231)  ;  Clark 
V.  Moore,  64  111.  273 ;  Chicago  &  A.  R.  Co.  v.  Union  Rolling- 
Mill  Co.,  109  U.  S.  719  (3  Sup.  Ct.  Rep.  594;  27  L.  Ed.  1081). 
In  Wisconsin  it  is  held  that  a  contract  between  a  vendor  and 
vendee  of  personal  property  to  be  incorporated  into  the  real 
estate  of  the  latter  as  a  permanent  improvement  thereof,  such 
realty  being  incumbered  by  mortgage  and  the  mortgagee  not 
being  a  party  to  the  contract,  reserving  the  title  to  or  any 
lesser  interest  in  the  subject  of  the  sale  after  such  improvement, 
for  any  purpose,  is  invalid  as  to  the  mortgagee  or  a  purchaser 
of  the  premises  under  a  foreclosure  of  his  mortgage.  Fuller- 
Warren  Co. -v.  Harter,  no  Wis.  80  (85  N.  W.  Rep.  698;  53  L. 
R.  A.  603 ;  84  Am.  St.  Rep.  867 ;  see  pp.  877-901  for  exhaustive 
note  on  "When  and  against  whom  fixtures  may,  by  agreement, 
retain  the  character  of  personal  property").  A  vendor  of 
wagon  scales  sold  on  condition  that  he  retain  the  title  until 
payment  of  the  purchase  price,  cannot  assert  his  title  against 
a  subsequent  purchaser  at  sheriff's  sale  of  land  on  which  the 
vendee  placed  the  scales  in  such  a  manner  as  to  constitute  a 
fixture,  the  purchaser  having  no  notice  of  the  condition  in  the 
first  sale.  Thompson  v.  Smith,  in  la.  718  (83  N.  W.  Rep. 
789;  50  L.  R.  A.  780;  82  Am.  St.  Rep.  541).  The  court  say: 
"The  vendor,  having  put  it  in  the  power  of  the  vendee  to  attach 
them  as  a  fixture  to  the  land,  and  as  such  to  sell  to  innocent 
purchasers,  is  not  in  a  situation  to  complain  when  this  was 
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done.  Wickes  v.  Hill,  115  Mich.  333  (73  N.  W.  Rep.  375). 
See  Ice,  Light  &  Water  Co,  v.  Lone  Star  Engine  &  Boiler 
Works,  15  Tex.  Gv.  App.  694  (41  S.  W.  Rep.  835)  ;  Fifield 
V.  Bank,  148  111.  163  (35  N.  E.  Rep.  802 ;  39  Am.  St.  Rep.  166, 
note) ;  Muir  v.  Jones,  23  Or.  332  (31  Pac.  Rep.  646;  19  L.  R. 
A.  441,  note);"  Where  one  takes  possession  of  a  mine  imder 
an  option  to  purchase  the  same  and  afterward  attaches  person- 
alty to  the  mine  to  be  used  in  its  development,  and  upon  which 
he  has  given  a  chattel  mortgage,  upon  subsequent  forfeiture  of 
his  contract  the  owners  of  the  mine  and  their  subsequent 
grantees  take  the  prop^y  subject  to  the  mortgage,  it  having 
been  recorded  before  the  forfeiture.  Alberson  v.  Elk  -Creek 
Gold  Min.  Co.,  30  Or.  552  (65  Pac.  Rep.  978). 

Sec.  296.    Right  to  fixtures — ^Vendor  and  vendee.    A 

greenhouse  and  heating  apparatus  connected  therewith  which 
were  temporary  structures  resting  on  the  ground  so  that  they 
were  removable  without  damage  to  the  realty  which  were 
leased  by  the  owner  to  tenants  for  conducting  a  greenhouse, 
were  held  to  be  trade  fixtures  which  did  not  pass  with  the  land 
on  a  sale  or  mortgage  thereof.  Royce  v.  Latshaw,  15  Col. 
App.  420  (62  Pac.  Rep.  627).  Where  fixtures  have  been  con- 
structively severed  from  the  freehold,  but  their  physical  annex- 
ation is  permitted,  by  the  purchaser  of  the  realty  and  of  the 
fixtures,  to  remain  undisturbed,  the  execution,  by  such  pur- 
chaser, of  a  subsequent  conveyance  of  the  realty,  in  which  the 
fixtures  are  not  referred  to  either  by  way  of  transfer  or  of 
reservation,  is  a  constructive  reannexation  of  the  fixtures  to  the 
freehold,  and  makes  them  a  part  thereof.  Solomon  v.  Staiger, 
65  N.  J.  L.  617  (48  Atl.  Rep.  996). 

Sec.  297.  Right  to  fixtures — Mortgagor  and  mort- 
gagee and  purchaser  at  foreclosure  sale.  A  mortgagee 
cannot  recover  from  a  purchaser  thereof,  fixtures  sold  by  the 
mortgagor  and  severed  from  the  mortgaged  premises  by  the 
purchaser  while  the  mortgagor  was  in  possession  and  before 
foreclosure,  where  the  purchase  was  made  for  value  and  the 
purchaser  had  only  constructive  notice  of  the  mortgage. 
XIcKelvey  v.  Creevey,  ^2  Conn.  464  (45  Atl.  Rep.  4 ;  jj  Am. 
St.  Rep  321).  Machinery  not  manufactured  especially  for  a 
building,  but  of  a  kind  which  can  be  purchased  generally  in  the 
market,  does  not  become,  in  favor  of  a  mortgagee,  a  part  of  the 
realty  by  being  attached  by  bolts  and  screws  to  the  building  for 
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the  purpose  of  steadying  it  while  in  use,  if  it  is  not  intended  to 
become  part  of  the  premises  and  can  be  removed  without  any 
material  injury  to  or  alteration  of  the  building.  Neuf elder  v. 
Third  St.  &  S.  Ry.  23  Wash.  470  (63  Pac.  Rep.  197 ;  53  L.  R. 
A.  600;  83  Am.  St.  Rep.  831).  Electric  light  fixtures  in  a 
hotel  which  is  sold  under  foreclosure,  are,  as  between  the  pur- 
chaser and  the  mortgagor,  a  part  of  tlie  realty,  and  pass  with 
it  to  the  purchaser.  Canning  v.  Owen,  22  R.  I.  624  (48  Atl. 
Rep.  1033;  84  Am.  St.  Rep.  858). 

Sec.  298.  Right  of  tenant  to  remove  fixtures.  Articles 
affixed  to  premises  by  a  tenant  for  the  purpose  of  carrying  on 
the  business  for  which  the  premises  are  leased  are  called  "trade 
fixtures"  and  are  removable  by  the  tenant  though  firmly  at- 
tached to  the  realty.  Updegraff  v.  Lesem,  15  Colo.  App.  297 
(62  Pac.  Rep.  342).  The  right  of  a  tenant  to  remove  fixtures 
expires  with  his  tenancy.  Stevens  v.  Bumham,  62  Neb.  672 
(87  N.  W.  Rep.  546)  ;  Mueller  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  Ill  Wis.  300  (87  N.  W.  Rep.  239).  This  is  the  general 
rule,  but  where  the  tenancy  is  of  uncertain  duration,  or  is  liable 
to  be  determined  by  the  happening  of  some  contingent  or  un- 
certain event  on  which  it  depends,  or  by  the  act  of  the  landlord, 
the  tenant  has  a  reasonable  time  after  the  termination  of  the 
tenancy  for  the  exercise  of  his  right.  A  failure  for  nine  months 
after  notice  of  forfeiture  to  remove  machinery  placed  in  a 
leased  mine  by  the  lessee,  where  there  has  been  no  change  in 
the  condition  of  the  parties,  is  not  such  unreasonable  delay  as 
entitles  the  lessee  to  hold  the  machinery  under  a  forfeiture 
clause  in  the  lease.  Updegraff  v.  Lesem,  15  Colo.  App.  297 
(62  Pac.  Rep.  342).  Since  the  title  to  an  alley  is  in  the  owner 
of  the  abutting  lots,  and  since  a  tenant  is  not  allowed  to  dispute 
his  landlord's  title,  the  fact  that  an  addition  to  leased  premises 
is  in  an  alley  adjoining  such  premises  can  have  no  effect  in  de- 
termining whether  or  not  machinery  in  such  addition  is  a  trade 
fixture.  Brownell  v.  Fuller,  60  Neb.  558  (83  N.W.  Rep.  669). 
An  attaching  creditor  can  acquire  no  greater  right  to  improve- 
ments or  fixtures — ^whether  trade  or  otherwise — ^placed  upon 
the  leasehold  by  the  tenant  than  the  tenant  himself  had.  Little 
Valeria  Mining  Co.  v.  Lambert,  15  Colo.  App.  445  (62  Pac. 
Rep.  966) . 

Where  a  railroad  section  foreman,  employed  from  month 
to  month,  while  residing  in  the  railroad  section  house,  con- 
structed a  shed,  called  a  "leanto,"  on  the  side  of  the  section 
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house  with  his  own  material  and  labors,  attaching  it  to  the  sec- 
tion house,  but  so  that  it  could  be  easily  removed,  and  while 
he  was  so  occupying  them,  the  railroad  company  made  per- 
manent improvements  on  both,  the  shed  was  a  fixture,  and  could 
not  be  removed  by  the  employee.  Mueller  v.  Chicago  Ry.  Co., 
Ill  Wis.  300  (87  N.  W.  Rep.  239).  A  tenant  who  accepts  a 
lease  of  a  fully  equipped  gristmill  in  active  use  for  that  purpose, 
^ith  an  obligation  to  keep  the  property  in  good  repair,  at  his 
own  cost,  without  exception  of  wear  and  tear,  and  during  his 
terra  takes  the  greater  part  of  the  equipment  out  of  the  mill, 
and  so  deals  with  it  that  it  cannot  be  restored,  and  puts  new 
fnachiner}'  in  its  place,  which  thus  becomes  an  essential  part 
of  the  mill  equipment,  and  cannot  be  removed  without  destroy- 
ing the  property  for  milling  purposes,  will  be  restrained  from 
removing  the  new  machinery,  and  thus  dismantling  the  mill, 
and  the  fact  that  the  new  machinery  ia  better  than  that  which  it 
replaced,  and  is  not  unchangeably  fastened  to  the  freehold,  will 
not  authorize  its  removal.  Ashby  v.  Ashby,  59  N.  J.  Eq.  536 
(46  AtL  Rep.  528) . 


FORCIBLE  ENTRY  AND  DETAINER 


EPITOME  OF  CASES. 

Sec.  299.    History  of  action— Of  statutory  origin.   The 

supreme  court  of  Nebraska,  in  holding  the  action  of  forcible 
detainer  to  be  purely  statutory,  in  the  case  of  Armstrong  v. 
Mayer,  60  Neb.  423  (83  N.  W.  Rep.  401),  say:  "The  present 
action  of  forcible  detention  is  a  creation  of  the"  legislature,  and 
(Ud  not  so  exist  at  common  law.  As  is  well  stated  in  Harrow 
V.  Baker,  2  Green,  203 :  'In  England  proceedings  of  this  kind 
are  either  by  indictment  or  by  common  complaint  before  a  jus- 
tice of  the  peace  in  the  nature  of  a  criminal  prosecution.  That 
which  by  their  law  is  mad^  an  offense  punishable  by  fine  and 
imprisonment  is  by  ours  a  civil  action  to  obtain  possession.' 
In  Murray  v.  Burns,  6  Dak.  170  (42  N.  W.  Rep.  25),  Tripp, 
C.  J.,  observed :  'Statutes  of  forcible  entry  and  detainer  are  of 
very  ancient  origin.  They  date  far  back  in  the  fourteenth  cen- 
tury. They  succeeded  the  wager  of  battle.  They  were  criminal 
in  character,  and  were  designed  to  prevent  "redress  of  private 
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wrongs  by  means  calculated  to  disturb  the  peace  and  good 
order  of  society,  in  the  use  of  force  and  violence  of  a  nature  to 
inspire  terror  and  incite  personal  conflict  These  statutes  were 
highly  penal  in  character,  and  were  enforced  by  indictment  of 
the  grand  jury,  or  by  complaint  before  a  magistrate,  and  ter- 
minated, when  unfavorable  to  the  offender,  in  a  fine  to  the 
king,  and  an  ouster  from  the  premises  unlawfully  entered,  as  a  ' 
punishment  for  the  offense,  and  not  as  a  determination  of  any 
right  of  the  parties.  No  title  passed  or  was  affected  by  these 
proceedings,  which  were  generally  summary  in  character,  and 
were  prosecuted  in  the  name  of  the  sovereign.  In  modem 
times,  these  statutes  have  undergone  great  changes,  and,  while 
generally  the  summary  character  of  these  proceedings  remains, 
yet  so  great  has  been  the  change  wrought  by  legislation  that 
modem  statutes  of  forcible  entry  and  detainer  retain  but  little 
of  their  former  force  and  character  beyond  the  name  they 
bear.' "  '. 

■ 

Sec.  300.    What  constitutes  forcible  entry  and  detainer^ 

Under  Ky.  Civ.  Code,  §  452,  subd.  2,  "an  entry  without  the 
consent  of  the  person  having  the  actual  possession"  is  a  forc- 
ible entry,  though  the  person  making  it  has  the  right  of  entry 
and  an  action  pending  involving  the  title  and  right  to  posses- 
sion. Young  V.  Young,  Ky.  (58  S.  W.  Rep.  593;  22 
Ky.  Law  Rep.  627).  Ky.  Stat.,  §  2327  construed  and  applied, 
tenant  failing  to  perform  contract  to  labor  for  his  landlord. 
Wood  V.  Garrison,  (Ky.)  62  S.  W.  Rep.  728  (23  Ky.  Law 
Rep.  29s).  Under  Bal.  Wash.  Ann.  Codes  &  Stat,  §  5527, 
making  a  tenant  guilty  of  unlawful  detainer  if  he  continue  in 
possession  where  the  landlord,  "more  than  20  days  prior  to 
the  end  of  such  month,  shall  have  served  notice  to  quit  the 
premises  at  tKe  expiration  of  such  month,"  a  notice  served  on 
a  tenant  January  nth  to  deliver  up  possession  January  31st  is 
sufficient.  McGinnis  v.  Genss,  25  Wash.  490  (65  Pac.  Rep. 
755).  The  notice  need  not  be  served  exactly  20  days  before  the 
expiration  of  the  period,  and  the  fact  that  it  is  served  more 
than  20  days  before  its  expiration  is  immaterial.  Ferguson  v. 
Hoshi,  25  Wash.  664  (66  Pac.  Rep.  105)*  Service  of  notice 
on  the  8th  of  the  month  to  quit  at  the  end  of  the  month  is  suf- 
ficient. Yesler  Estate  v.  Orth,  24  Wash.  483  (64  Pac.  Rep, 
723).  Wis.  Rev.  Stat.,  §  3358  construed  and  applied — ^tenant 
in  default  in  the  payment  of  rent  holding  over  after  notice. 
Brauchle  v.  Nothhelfer,  107  Wis.  457  (83  N.  W.  Rep.  653)^ 
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For  particular  case  as  to  what  constitutes  forcible  entry  and 
.  detainer,  see  Towel!  v.  Etter,  69  Ark.  34  (63  S.  W.  Rep.  53). 

« 

Sec.  301.    Who  may  maintain  the  action.    It  is  not 

necessan',  to  enable  one  to  maintain  an  action  for  forcible  en- 
try,  that  he  should  reside  on  the  land  in  contest,  or  that  it  should 
be  inclosed  or  cultivated ;  an  entry  within  his  boundary  gives 
him  the  right  of  action.  Howard  v.  Whitaker,  (Ky.)  61  S. 
W.  Rep.  355  (22  Ky.  Law  Rep.  1775).  One  who  had  neither 
the  possession  of  nor  the  title  to  land  at  the  time  an  entry  was 
made  cannot,  in  consequence  of  a  subsequent  purchase  main- 
tain the  action.  Cuyler  v.  Estis,  (Ky.)  64  S.  W.  Rep.  673 
(23  Ky.  Law  Rep.  1063).  A  corporation  authorized  to  main- 
tain a  toll  road  may  invoke  the  remedy  of  an  action  of  forcible 
entry  and  detainer,  provided  by  Ala.  Code  1896,  §§  2126,  2128, 
to  recover  possession  of  a  portion  of  its  right  of  way.  Farley 
V.  Bay  Shell-Road  G>.,  125  Ala.  184  (27  So.  Rep.  770).  In 
Kentucky  it  is  only  when  the  relationship  of  landlord  and 
tenant  exists  that  the  proceeding  of  forcible  detainer  can  be 
mamtained.  Colored  Homestead  &  Building  Ass'n  v.  Harvey, 
(Ky.)  64  S.  W.  Rep.  676  (23  Ky.  Law  Rep.  1009).  Under 
a  statute  (Miss.  Code,  §  4461)  giving  the  action  to  one  who  has 
been  "deprived  of  the  possession,"  the  action  cannot  be  main- 
i  tained  by  a  voluntary  organization  to  recover  from  its  mem- 
bers property  purchased  with  its  funds  and  wrongfully  claimed 
by  them,  of  which  it  was  never  in  possession.  Owen  v.  Monroe 
County  Alliance,  Tj  Miss.  500  (27  So.  Rep.  383).  The  proceed- 
ings for  the  restitution  of  lands  unlawfully  detained,  provided 
for  by  Minn.  Gen.  Stat.,  §  61 18,  are  not  a  substitute  for  an  ac- 
tion of  ejectment,  yet  it  gives  the  remedy  to  any  party  entitled 
to  the  possession  of  the"  demised  premises,  whether  he  be  the 
lessor  or  his  grantee,  or  some  one  claiming  under  him,  against 
a  party  in  possession  who  is  or  has  been  a  lessee  thereof,  or  who 
claims  under  such  lessee.  Alworth  v.  Gordon,  81  Minn.  445 
(84N.W.  Rep.  454). 

Sec.  302.  Defenses  and  counter  claims.  A  lessee  may 
set  up  as  an  equitable  defense  his  right  to  remain  in  posses- 
sion under  a  covenant  in  his  lease  giving  him  a  right  of  re- 
newaL  Ferguson  v.  Jackson,  180  Mass.  557  (62  N.  E.  Rep. 
965).  A  defendant  who  has  been  let  into  possession  under  a 
lease  from  a  corporation  cannot  defend  against  the  action  on 
the  ground  that  the  corporation  acquired  the  property  in  vio- 
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lation  of  a  statute.  First  English  Evangelical  Lutheran  Qiurch 
V.  Arkle,  49  W.  Va.  92  (38  S.  E.  Rep.  486).  In  an  action  of 
forcible  entry  and  detainer,  the  defendant  cannot  file  a  counter- 
claim or  cross-complaint  and  set  up  the  damages  which  he  will 
suffer  by  a  wrongful  eviction  under  the  writ  issued  in  such  ac- 
tion, but  must  resort  to  a  separate  suit  on  the  bond.  Owens  v. 
S wanton,  25  Wash.  112  (64  Pac.  Rep.  921).  Under  N.  Dak. 
Rev.  Codes,  §  6680,  "no  counter-claim  can  be  interposed  except 
as  a  set  off  to  a  demand  made  for  damages  or  rents  and  profits." 
Vidger  v.  Nolin,  10  N.  Dak.  353  (87  N.  W.  Rep.  593).  On 
this  subject  the  court  say :  "Whether  a  counter-claim  can  be 
properly  pleaded  in  this  class  of  cases,  except  where  rent  or 
damages  are  sought  to  be  recovered  by  the  plaintiff,  has  often 
been  decided  by  the  courts,  and  it  is  held  with  great  unanimity 
that  counter-claims  are  not  properly  pleaded  unless  rent  or 
damages  are  sought  to  be  recovered.  The  rule  is  founded  on 
good  reason.  The  statutes  pertaining  to  forcible  entry  or  de- 
tainer of  real  estate  were  enacted  to  enable  possession  of  real 
estate  to  be  recovered  in  a  speedy  and  summary  manner.  If 
other  issues  than  the  right  of  possession  were  permitted  to  be 
litigated,  the  object  to  be  attained  through  these  laws  would 
be  thwarted,  and  the  remedy  thus  intended  to  be  provided 
would  not  result  in  a  speedy  determination  of  the  right  of  pos- 
session. The  following  authorities  sustain  the  proposition  that 
the  counter-claims  are  not  properly  litigated  in  actions  of  this 
kind  when  the  right  to  possession  of  the  land  only  is  claimed. 
Peterson  v.  Krueger,  67  Minn.  449  (70  N.  W.  Rep.  567)  ; 
McSloy  V.  Ryan,  zj  Mich,  no;  Phillips  v.  Lodge  No.  6,  8 
Wash.  529  (36  Pac.  Rep.  476)  ;  Van  Every  v.  Ogg,  59  Cal. 
563 ;  Ralph  v.  Lomer,  3' Wash.  401  (28  Pac.  Rep.  763)." 

Sec.  303.  Practice — Statutes  construed.  Claims  of 
title  made  by  third  parties  cannot  be  adjudicated.  Gizzard  v. 
Roberts,  no  Ga.  41  (35  S.  E.  Rep.  291).  Ala.  Code,  §§  2147- 
2149  construed  and  applied — removal  of  cause  to  circuit  court. 
Fearn  v.  Beirne,  129  Ala.  435  (29  So.  Rep.  558).  Evidence 
which  tends  to  establish  the  delation  of  landlord  and  tenant, 
between  the  parties  is  not  rendered  inadmissible  by  Ala.  Code. 
1896,  §  313s,  which  forbids  inquiry  into  the  estate  or  merits  of 
the  title.  Patterson,  v.  Folmar,  125  Ala.  130  (28  So.  Rep.  450). 
Cal.  Code  Civ.  Proc,  §§  410,  475  construed  and  applied — suf- 
ficiency of  summons.  Block  v.  Kearney,  132  Cal.  XVIII  (64 
Pac.  Rep.  267) .   In  Illinois  no  appeal  lies  to  the  supreme  court 
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unless  the  amount  involved  exceeds  $i,ooo.  Seator  v.  Fay,  i88 
lU-  507  (59  N.  E.  Rep.  235).  Under  Bums'  Ind.  Rev.  Stat, 
.S§  7107,  71 10,  whether  the  action  be  commenced  before  a  jus- 
tice of  the  peace  or  in  the  circuit  court,  all  matters  of  defense, 
except  such  as  may  not  be  given  in  evidence  without  plea  in 
civil  cases  before  justices  of  the  peace,  may  be  made  available 
without  being  pleaded.  Ward  v.  Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.,  25  Ind.  App.  405  (58  N.  E.  Rep.  264).  For  cases  con- 
struing the  statutes  of  Indian  Territory  on  questions  of  prac- 
tice see  Ellis  v.  Fitzpatrick,  3  Ind.  Ter  656  (64  S.  \\\  Rep. 
567) ;  Fallon  v.  Murray,  3  Ind.  Ter.  512  (64  S.  \\\  Rep. 
753) ;  Rutherford  v.  McDonald,  Ind.  Ter.  (61  S.  W. 
Rep.  989).  In  forcible  entry  and  detainer,  neither  the  title 
nor  the  right  of  possession  is  involved,  the  inquiry  being  lim- 
ited to  the  actual  possession  of  the  plaintiff  and  the  forcible 
entry  and  unlawful  detainer  of  the  defendant.  Delmonica 
Hotel  Co.  v.  Smith,  112  la.  659  (84  N.  W.  Rep.  906)  ;  Cagwin 
v.  Chicago  &  N.  W.  Ry.  Co.,  114  la.  129  (86  N.  W.  Rep.  220). 
Title  cannot  be  put  in  issue  in  an  action  of  forcible  entry  and 
detainer,  brought  under  Kan.  Gen.  Stat.  1899,  ch.  81,  art.  13; 
hence  ch.  81,  §  7,  has  no  application  to  such  action.  Wide- 
man  V.  Taylor,  63  Kan.  884  (65  Pac.  Rep.  664).  Ky.  Civ. 
Code  Prac,  §  463  construed  and  applied — appeal  to  circuit 
court.  Slaughter  v.  Crouch,  (Ky.)  64  S.  W.  Rep.  968  (23 
Ky.  Law  Rep.  1214).  Title  is  not  involved,  under  W.  Va. 
Code,  ch.  50,  §  50,  cl.  ii,  where  the  defendant  holds  posses- 
sion under  and  relies  upon  a  purely  equitable  claim  not  resting 
upon  any  writing  or  color  of  title.  W.  Va.  Code,  ch.  50,  § 
212  construed  and  applied — sufficiency  of  summons.  Brum- 
baugh V.  Sterringer,  48  W.  Va.  121  (35  S.  E.  Rep.  854). 
Particular  complaint  held  insufficient.  Markin  v.  Whitaker, 
26  Ind.  App.  211  (58  N.  E.  Rep.  542).  In  an  action  of  forcible 
entry  and  detainer  between  the  owners  of  adjoining  lots,  the 
place  in  dispute  being  a  strip  of  ground  between  the  lots,  evi- 
dence as  to  the  use  of  a  fence  erected  thereon  many  years 
before  is  immaterial.  Delmonica  Hotel  Co.  v.  Smith,  112  la. 
659  (84  N.  W.  Rep.  906).  Particular  cases  determining  the 
admissibility  and  sufficiency  of  evidence,  see  Butterfield  v. 
Kirkley,  114  la.  520  (87  N,  W.  Rep.  407)  ;  Schweikert  v.  Sea- 
vey,  130  CaJ.  XVIII  (62  Pac.  Rep.  600)  ;  Twiss  v.  Boehmer, 
39  Or.  359  (65  Pac.  Rep.  18)  ;  Farley  v.  Bay  Shell-Road  Co., 
125  Ala.  184  (27  So.  Rep.  770)  ;  Fearn  v.  Bierne,  129  Ala.  435 
(29  So.  Rep.  558). 
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RIVERA  V.  WHITE. 
(94  Tex.  538.) 

Conveyance  to  defeat  supposed  claim  which  was  never  asserted — 
Right  of  grantor  to  compel  reconveyance.  A  husband  making  a  convey- 
ance of  his  land  pending  divorce  proceedings  to  defeat  the  payment  of  a 
threatened  claim  of  alimony,  under  an  agreement  with  his  grantee  either  to 
reconvey  the  land  or  sell  it  for  the  husband's  benefit,  may  reclaim  his  land 
where  no  claim  for  alimony  is  ever  asserted  or  shown  to  exist. 

Williams,  J.  ^ 

Sec.  304,  Statement  of  the  case.  On  the  28th  day  of 
October,  1897,  plaintiff  in  error,  who  resided  in  Chicago,  con- 
veyed the  land  in  controversy  to  his  sister,  the  wife  of  Harry 
L.  White,  one  of  defendants  in  error,  who  resided  in  Texas,  by 
a  deed  reciting  the  payment  of  "one  dollar  and  other  consid- 
erations." In  fact,  there  was  no  consideration,  but  the  prop- 
erty was  conveyed  upon  an  agreement  that  Mrs.  White  should 
hold  it  in  trust  for  plaintiff  for  the  purpose  of  avoiding  a  claim 
for  alimony  which  plaintiff  feared  his  wife,  who  had  sued  him 
in  Illinois  for  a  divorce,  would  make  against  him.  Mrs.  White 
also  agreed  to  sell  the  property  for  plaintiff's  benefit,  or  recon- 
vey it  to  him.  The  divorce  was  granted  in  April,  1898,  but 
there  is  no  evidence  that  any  claim  for  alimony  was  ever  set 
up  or  allowed,  or  that  facts  existed  entitling  the  plaintiff's  wife 
to  such  an  allowance.  Mrs^  White  died  without  having  recon- 
veyed  the  land,  leaving  her  husband  and  some  minor  children 
surviving  her.  White  executed  to  plaintiff  a  release  of  all  claim 
to  the  land,  and  plaintiff  brought  this  action  against  the  minor 
children,  joining  White  as  their  guardian,  to  recover  the  prop- 
erty. A  recovery  was  denied  him  in  the  District  Court  and 
Court  of  Civil  Appeals,  the  latter  court  basing  its  decision  upon 
the  proposition  that  the  deed  was  binding  upon  him,  and  that 
the  trust  could  not  be  enforced  because  of  his  intent,  with  which 
the  deed  was  made,  to  defraud  his  wife  of  her  alimony. 
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Sec.  305*  Conveyance  to  defeat  supposed  claim  never 
asserted— Right  of  grantor  to  compel  reconveyance.  There 
could  be  no  doubt  of  the  correctness  of  this  holding  if  it  ap- 
peared that  the  wife  had  a  well-founded  claim  for  alimony 
against  her  husband  at  the  time  the  deed  was  made.  It  is  held 
that  such  a  claim  constitutes  the  wife  a  creditor,  entitled  to 
protection  under  the  statute  of  frauds,  (Lott  v.  Kaiser,  6i  Tex, 
665) ;  and  it  is  well  settled  in  this  court  that  deeds  made  in 
fraud  of  creditors  pass  title  as  between  the  parties  to  them,  and 
that  agreements  on  the  part  of  grantees  to  hold  in  trust  and  to 
reconvey  will  not  be  enforced.  Eastham  v.  Roimdtree,  56  Tex. 
110.  But  it  does  not  appear  in  the  case  before  us  that  there  was 
any  creditor  whose  rights  or  interests  could  be  prejudiced  by 
the  conveyance,  and  the  question  is,  w-hether  or  not  the  mere 
motive  which  impelled  the  party  to  make  the  deed  will  pre- 
clude him  from  enforcing  the  trust  upon  which  it  was  executed. 
There  are  some  authorities  which  decide  this  question  in  the 
affirmative  and  with  these  the  Court  of  Civil  Appeals  agreed. 
Tantum  v.  Miller,  11  N.  J.  Eq.  551 ;  Jackson  v.  Dutton,  3  Harr. 
(Del.)  98;  Fletcher  v.  Fletcher,  2  MacArthur,  (D.  C.)  38. 
Th^re  is  an  intimation  of  Judge  Moore  in  Cameron  v.  Romele, 
53  Tex.  243,  tending  in  the  same  direction,  but  the  decision  was 
based  upon  another  point,  and  that  now  before  us  was  not  de- 
termined. Other  authorities,  with  better  reason,  we  think,  hold 
that,  where  there  is  no  creditor,  there  is  no  fraud,  and  there- 
fore no  policy  of  the  law  to  prevent  the  enforcement  of  the 
trust.  Brady  v.  Ellison,  2  Hayw.  (N.  C.)  348;  Smith  v. 
Bowen,  2  Hayw.  (N.  C.)  296;  Kervick  v.  Mitchell,  68  Iowa, 
273  (24  N.  W.  Rep.  151 ;  26  N.  W.  Rep.  434)  ;  Day  v.  Lown, 
51  Iowa,  364  (i  N.  W.  Rep.  786)  ;  O'Conner  v.  Ward,  60  Miss. 
1027.  See,  also,  Vandever's  Adm'rs.  v.  Freeman,  20  Tex. 
333  (70  Am,  Dec.  391).  The  statute  of  frauds,  for  the  pro- 
tection of  creditors,  makes  void  all  conveyances  of  property 
made  by  their  debtors  with  intent  to  defraud  them,  and,. in 
order  to  carry  out  its  policy,  and  deter  debtors  from  such  at- 
tempts to  put  their  property  beyond  the  reach  of  creditors,  and 
at  the  same  time  secure  to  themselves  the  enjoyment  of  it  by  a 
secret  arrangements  wdth  those  to  whom  it  is  apparently  con- 
veyed, the  statute  makes  such  conveyances  valid  and  binding 
between  the  parties ;  and  courts,  in  furtherance  of  this  policy, 
refuse  to  give  any  relief  against  such  conveyances  and  to  en- 
force any  agreements  or  trusts  growing  out  of  them.  But  the 
statute  applies  only  to  conveyances  made  by  debtors,  and  it  is 
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therefore  only  to  these  that  such  consequences  should  attach. 
The  statute  does  not  prohibit  conveyances  by  persons  who  are 
not  indebted,  and  no  policy  of  the  law  is  thwarted  by  a  mere 
motive  which  cannot  work  injury  to  creditors.  Ellis  v.  Valen- 
tine, 65  Tex.  547.  The  motive  with  which  such  a  conveyance 
is  made  and  the  fears  by  which  it  is  prompted  are  of  no  import- 
ance unless  there  are  creditors  to  be  protected  by  the  statute. 
When  the  statute  does  not  apply  to  the  case,  there  is  nothing  to 
prevent  the  court  from  enforcing  the  rights  of  the  parties  as 
they  are  fixed  by  their  agreements.  That  a  conveyance  u{)on  a 
trust,  such  as  that  shown  by  the  evidence,  constitutes  the  cestui 
que  trust  the  equitable  owner  of  the  property,  is  not  to  be  dis- 
puted, unless  the  motive  with  which  the  deed  is  made  vitiates 
the  trust ;  and  we  think  the  law  has  no  concern  with  the  futile 
intent  to  protect  the  property  from  a  claim  which  its  owner  fears 
may  be  asserted  against  him,  but  which  is  never  asserted,  and 
does  not  exist.  The  law  of  this  state  does  not  entitle  the  wife 
suing  for  a  divorce  to  alimony  as  a  matter  of  course,  and  there 
is  no  evidence  that  the  law  in  Illinois  is  different.  Rev.  Stat, 
art.  2896 ;  Wright  v.  Wright,  6  Tex.  29.  The  facts  of  the  case 
are,  therefore,  not  such  as  to  preclude  plaintiff  from  enforcing 
the  trust  upon  which  the  conveyance  was  made.  The  judg- 
ments of  the  District  Court  and  the  Court  of  Civil  Appeals  will 
be  reversed,  and  judgment  will  be  here  rendered  for  the  plain- 
tiff for  the  land.  But,  as  the  defendants  are  minors,  and  their 
guardian  has  made  only  such  defense  as  he  was  bound  to  make, 
the  costs  of  the  suit  will  be  adipdged  against  the  plaintiff.  Re- 
.  versed  and  rendered  for  plaintiff  in  error. 

Sec.  306.  Conveyance  to  defeat  claim  afterwards 
shown  to  be  unfounded — Right  of  grantor  to  compel  re-^ 
conveyance. 

The  tendency  of  the  decision  reported  to  grant  relief  to  persons 
intei}ding  fraud  if  necessary,  upon  subsequent  events  demonstrating 
that  there  «was  no  necessity  for  their  precautionary  fraud,  should  hardly 
receive  encouragement  from  courts  of  equity;  nor  is  the  case  sup- 
ported by  any  decided  weight  of  authority.  The  facts  in  both  of  the 
Iowa  cases  cited  in  the  principal  opinion  show  that  the  conveyance  in 
each  was  made  at  the  solicitation  of  the  grantee  and  induced  by  his 
representations,  which,  in  Day  v.  Lown,  51  la.  364,  (1  N.  W.  Rep. 
786),  were  held  to  be  so  fradulent  as  to  put  on  him  the  burden  of 
sustaining  the  conveyance,  and  his  failure  to  do  so  was  the  real 
ground  on  which  the  court  granted  relief.  The  supreme  court  of  Ohio 
holds  that  where  an  owner,  during  th«  pendency  of  a  suit  against  him^ 
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and  in  view  of  a  possible  judgment  being  rendered  therein  adversely 
to  him,  conveys  his  property  to  another  without  any  consideration 
and  with  intent  to  defeat  the  satisfaction  of  such  judgment  as  may  be 
recovered  against  him  in  the  suit,  he  cannot,  after  judgment  in  such 
suit  in  his  favor,  have  the  aid  of  a  court  of  equity  to  compel  the 
grantee  to  reconvey  to  him  the  property.  Pride  v.  Andrew,  $1  O.  St. 
405  (38  N.  £.  Rep.  84).  The  principle  of  this  case  is  approved  and 
followed  in  the  case  of  Kilkhen  v.  Kilkhen,  59  O.  St.  106  (51  N.  £. 
Rep.  969)  ;  and  in  the  last  case  it  is  held  that  the  fact  that  no  suit 
is  pending  at  the  time  of  the  conveyance  cannot  vary  the  application 
of  the  principal,  where  it  was  made  to  defeat  the  satisfaction  of  any 
claim  that  might  be  establiidied  against  him. 

In  the  case  of  Pride  v.  Andrew,  51  O.  St.  405  (38  N.  E.  Rep.  84), 
the  court  say :  "One  of  the  common  incentives  of  a  grantor  to  trans- 
fer his  property  in  fraud  of  his  creditors  is  the  commencement  of 
legal  proceedings  against  him  to  subject  his  property  to  the  pajrment  of 
his  debts.  When  such  transfer  is  made  of  the  grantor's  whole  estate 
while  a  suit  is  pending  against  him,  it  becomes  a  badge  of  fraud, 
calling  for  explanation  and  justification  by  proof.  And  when  it  is 
avowed  that  the  secret  intent  and  purpose  of  the  conveyance  was  to 
hinder  and  defeat  the  seizure  or  application  of  the  grantor's  property 
to  the  satisfaction  of  a  judgment,  if  recovered  against  him,  he  con- 
fesses to  a  willingness  and  design  to  thwart  the  judgment  of  the  court 
if  contrary  to  his  opinion  and  wishes.  If  the  plaintiff  in  the  suit 
does  not  succeed,  the  grantor,  on  the  ground  that  the  plaintiff  has 
turned  out  not  to  be  a  creditor,  then  invokes  the  aid  of  the  very 
court,  it  may  be,  whose  judgment  he  has  endeavored  to  make  valueless, 
to  restore  to  him  the  property  which  he  has  deeded  to  another  under  a 
secret  trust.  If  the  plaintiff  does  succeed  in  his  action,  and  there- 
by places  himself  on  the  footing  of  a  creditor,  he  may  then  be  forced 
to  assume  the  burden  of  overthrowing  the  fraudulent  conveyance 
niade  by  the  grantor.  Courts  of  law  are  the  effective  agencies  by 
which  creditors  secure  their  rights,  and  it  is  to  be  presumed  that  their 
judgments  and  decrees  will  be  founded  on  justice.  If  the  grantor  of 
property,  therefore,  not  being  certain  whether  his  apprehensions  as  to 
the  recovery  of  a  judgment  against  him  in  a  pending  suit  are  well  or 
ill  founded,  acts  as  if  the  judgment  would  be  against  him,  and  by 
conveyance  puts  his  property  in  the  name  of  another  under  a  secret 
trust,  he  cannot  complain  if  a  court  of  equity  leaves  the  parties  in  the 
position  in  which  it  finds  them,  and  declines  to  set  aside  the  con- 
veyance. 

The  statute  contemplates  a  grant  or  conveyance  with  intent  to  de- 
fraud creditors.  It  recognizes  the  moral  quality  of  the  act  as  resid- 
ing in  the  intention.  The  finding  of  facts  discloses  that  the  conveyance 
was  made  by  Pride  to  Andrew  with  the  intent,  on  the  part  of  the 
grantor,  to  hinder,  delay  and  defeat  the  application  of  the  property 
to  the  satisfaction  of  the  claim  in  litigation  in  West  Virginia,  in  case 
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judgment  should  afterwards  be  recovered  against  him  thereon.  In 
other  words,  his  design  was  that,  if  a  court  of  justice  should  find  the 
claim  against  him  to  be  good  and  valid,  his  conveyance  would  serve 
to  render  nugatory  the  judgment  recovered  in  the  suit  by  his  credi- 
tors. The  claimnants,  it  is  true,  did  not  succeed  in  establishing  their 
claim,  but,  in  view  of  the  avowed  intention  of  the  grantor  in  the 
event  of  the  claimant's  success,  a  court  of  equity  cannot  so  far  re- 
gard with  favor  the  conduct  of  the  grantor  as  to  aid  in  putting  him 
and  the  grantee  back  in  the  condition  in  which  they  were  before  en- 
tering into  the  transaction." 

The  court  alludes  to  the  fact  that  its  holdings  is  supported  by 
many  cases,  and  cites  with  approval  Harris  v.  Harris,  Ex'r,  23  Grat. 
737;  Tantum  v.  Miller,  11  N.  J.  Eq.  551.  and  concerning  the  last  case, 
says:  "The  complainant,  who  was  threatened  with  a  prosecution  for 
larceny,  conveyed  to  her  neice  several  tracts  of  land.  Although  en- 
tirely innocent  of  the  charge,  yet  being  ignorant  ol  the  law,  and  the  ef- 
fect of  such  prosecution,  and  being  informed  by  persons  with  whom 
she  was  well  acquainted,  and  in  whom  she  confided,  that,  if  such 
criminal  prosecution  was  urged  against  her,  she  might  be  deprived  of 
her  property,  and  that  the  same  might  be  taken  from  her  by  process 
of  law,  she  was  induced  by  such  advice,  and  through  the  influence  of 
her  fears,  to  make  the  conveyance;  her  neice,  the  grantee,  intending 
in  due  time  to  reconvey  the  property  to  her.  The  chancellor  said: 
^If  this  bill  can  be  maintained,  the  court  must  take  the  broad  ground 
that,  if  a  person  charged  with  a  crime  conveys  away  his  property  for 
the  avowed  purpose  of  protecting  it  against  the  consequences  of  his 
conviction,  if  he  escapes  such  conviction,  a  court  of  equity  will  aid 
him  in  recovering  back  his  property.  *  ♦  ♦  The  complainant 
made  the  conveyance  for  the  unlawful  purpose  of  placing  it  beyond 
the  reach  of  the  law  if  the  threatened  prosecution  should  prove  suc- 
cessful. *  ♦  ♦  This  was  against  public  policy.  This  court-  can- 
not aid  a  person  under  such  circumstances/  The  two  cases  last  cited 
go  to  sustain  the  position  that,  where  an  owner,  in  view  of  a  possible 
judgment  being  rendered  against  him,  conveys  his  property  with  in- 
tent to  defeat  such  judgment,  he  cannot,  after  judgment  in  his  favor, 
recover  back  his  property,  even  where  the  grantee  has  promised  to 
reconvey." 

In  the  case  of  Poppe  v.  Poppe,  114  Mich.  649  (72  N.  W.  Rep.  612; 
68  A\n.  St.  Rep.  503),  the  supreme  court  of  Michigan  holds  that  a 
husband  who  voluntarily  conveys  property  to  his  wife  for  the  pur- 
pose of  avoiding  anticipated  claims  against  him,  cannot  invoke  the 
aid  of  a  court  of  equity  to  obtain  a  reconveyance. 
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Sec.  307.    What  constitutes  a  fraudulent  conveyance 

A  conveyance  in  consideration  of  a  promise  to  support  the 
grantor  for  life  is  fraudulent  as  to  existing  creditors,  if  made 
when  the  grantor  is  insolvent.    Coleman  v.  Gammon,    *    la. 

(83  N.  W.  Rep.  898).  A  conveyance  of  real  estate  upon 
the  nominal  consideration  of  one  dollar  and  an  agreement  for 
the  support  of  the  grantor  for  life,  providing  for  his  burial, 
etc.,  is  fraudulent  as  against  creditors.  Spiers  v.  Whitsell,  27 
Ind.  App.  204  (61  N.  E.  Rep.  28).  A  release  of  dower  right 
by  the  widow,  without  consideration,  to  avoid  the  payment  of 
debts,  is  a  fraud  upon  her  creditors  and  may  be  set  aside  by 
them,  and  in  a  proper  case,  a  receiver  will  be  appointed  to  have 
dower  assigned  for  the  benefit  of  the  creditors.  Tenbrook  v. 
Jessup,  60  N.  J.  Eq.  234  (46  Atl.  Rep.  516).  An  absolute  con- 
veyance by  a  failing  debtor  of  substantially  all  of  his  property, 
to  one  who  is  surety  for  him  but  who  has  not  satisfied  his 
liability,  for  a  named  consideration  which  was  never  paid,  is 
fraudulent  as  to  the  principal  debtor's  creditors.  A  mortgage 
is  the  proper  security  to  be  given  in  such  cases.  Craft  v. 
Schlag,  61  N.  J.  Eq.  567  (49  Atl.  Rep.  431).  A  conveyance  of 
land  by  a  failing  debtor  to  one  of  his  creditors  for  an  ample  and 
fair  consideration  in  satisfaction  of  a  bona  fide  pre-existing 
debt,  is  rendered  fraudulent  by  the  fact  that  such  grantee  after- 
ward contracted  to  reconvey  the  land  to  his  grantor's  wife. 
Blair  State  Bank  v.  Bunn,  61  Neb.  464  (85  N.  W.  Rep.  527). 
Alabama  Code,  §  818,  authorizing  a  creditor  to  maintain  an 
action  in  equity  to  subject  to  the  payment  of  his  debts  any  prop- 
erty which  the  debtor  has  fraudulently  attempted  to  convey,  is 
construed  as  applying  to  an  instrument  purporting  to  convey 
the  land  described,  and  signed  by  the  debtor,  but  not  witnessed 
or  acknowledged.  Little  v.  Sterne,  125  Ala.  609  (27  So.  Rep. 
972). 

A  deed  by  a  cestui  que  trust  to  a  trustee  cannot  be  avoided 
by  her  creditors  on  account  of  the  trust  relation  alone,  but  they 
must  show  that  the  conveyance  was  a  fraud  upon  their  rights. 
Bresee  v.  Bradfield,  88  Va.  331  (38  S.  E.  Rep.  196).  A  recon- 
veyance by  one  corporation  to  another  of  property,  which  in 
equity  belonged  to  the  latter,  the  deed  from  it  to  the  former 
being  void  because  ultra  vires,  is  not  a  fraud  upon  the  creditors 
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of  the  reconveying  corporation.  Summers  v.  Glen  wood  Mining 
Co.,  15  S.  Dak.  20  (86  N.  W.  Rep.  749).  A  conveyance  by  a 
failing  debtor  of  his  land  to  a  corporation  organized  by  him  in 
exchange  for  its  stock,  which  he  assigns  to  his  relatives  to  pay 
bona  fide  debts  due  them,  will  not  be  set  aside  as  a  fraud  upon 
his  creditors,  where  the  bona  fide  character  of  the  corporation 
is  §hown  by  the  fact  that  others  invested  money  in  the  corpora- 
tion and  conveyed  property  in  exchange  for  its  stock.  Shu- 
maker  v.  Davidson,  la.  (87  N.  W.  Rep.  441).  An 
interlocutory  decree*  in  a  divorce  suit  enjoining  a  husband  from 
disposing  of  his  property  with  the  exception  that  he  "be  per- 
mitted to  pursue  and  carry  out  his  usual  and  ordinary  busi- 
ness," is  not  violated  by  his  subsequent  conveyance  of  real 
estate  to  a  third  party  in  satisfaction  of  a  bona  fide  prior  indebt- 
edness, in  the  absence  of  fraud  or  any  intent  to  hinder  or  delay 
the  enforcement  of  a  judgment  against  him  by  his  wife  at  whose 
instance  the  injunction  was  granted.  White  v.  Wise,  134  Cal. 
613  (66  Pac.  Rep.  959). 

Sec.  308.  Necessity  of  grantee's  knowledge  of  the 
fratid  and  effect.  A  conveyance  made  by  a  debtor  for  a 
consideration  will  not  be  set  aside  as  a  fraud  upon  his  creditors, 
unless  it  be  shown  that  the  grantee  had  knowledge  of  the 
fraudulent  intent  of  his  grantor  or  of  facts  and  circumstances 
as  would  put  him  on  inquiry  leading  to  the  fraud.  Shumaker 
V.Davidson,  la.  (87  N.  W.  Rep.  441).  It  is  not  neces- 
sary, in  an  action  to  set  aside  a  fraudulent  conveyance,  to  allege 
fraud  or  knowledge  of  fraud  on  the  part  of  the  grantee  who 
takes  without  consideration.  A  grantee  who  receives  notice  of 
the  fraudulent  purpose  of  his  grantor  before  full  payment  of  the 
purchase  money,  is  not  a  bona  fide  purchaser  as  to  the  amount 
impaid.  Spiers  v.  Whitesell,  27  Ind.  App.  204  (61  N.  E.  Rep. 
28) .  Under  W.  Va.  Code,  ch.  74  a  bona  fide  purchaser  for  a 
valuable  consideration,  who  has  no  notice  of  the  fraudulent 
intent  of  his  immediate  grantor,  or  of  the  fraud  rendering  void 
the  title  of  such  grantor,  is  protected.  Root-Tea-Na-Herb  Co. 
V.  Rightmire,  48  W.  Va.  222  (36  S.  E.  Rep.  359).  Particular 
evidence  held  insufficient  to  charge  a  grantee  with  knowledge 
of  his  grantor's  fraudulent  intent.  Newberry  v.  Bank  of 
Princeton,  98  Va.  471  (36  S.  E.  Rep.  515). 

Sec.  309.  Conveyance  of  mortgaged  property  to  mort- 
gagee.   A  conveyance  of  the  mortgaged  property  to  the 
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mortgagee  is  not  voluntary  and  in  fraud  of  the  grantor's  cred- 
itors, where  the  consideration  of  the  deed  is  the  release  of  the 
mortgage  which  had  been  defectively  executed.  Snayberger  v. 
Fahl,  19s  Pa.  St.  336 ;  (45  Atl.  Rep.  1065 ;  78  Am.  St.  Rep. 
818).  The  giving  of  a  quitclaim  deed  to  the  holder  of  a  mort- 
gage on  the  same  property,  with  an  agreement  that  such  deed 
is  not  to  be  recorded  and  conveys  no  title  unless  the  grantor 
fails  to  pay  the  mortgage  within  six  months  thereafter,  is  not 
such  conclusive  fraud  as  to  avoid  the  deed  as  a  fraudulent  con- 
veyance, as  it  had  no  tendency  to  hinder  or  delay  the  creditors 
of  such  grantor,  nor  did  it  conceal  the  grantor's  property,  or 
prevent  its  attachment.  Stavers  v.  Stavers,  69  N.  H.  158  (45 
Atl.  Rep.  319).  A  conveyance  will  be  adjudged  fraudulent  as 
to  creditors  when  made  while  a  suit  by  one  of  them  is  pending, 
to  one  who  holds  a  mortgage  on  the  property,  no  consideration 
passing,  and  the  deed  provides  that  the  mortgage  shall  not 
merge  in  the  title  conveyed,  and  that  the  property  may  be  re- 
deemed on  payment  of  the  amount  of  the  mortgage,  especially 
when  the  grantor  remains  in  possession  under  an  alleged  lease, 
making  repairs  and  paying  taxes,  and  the  property  is  worth 
more  than  the  mortgage.  Bume  v.  Partridge,  61  N.  J.  Eq.  434 
(48  Atl.  Rep.  770) . 

Sec.  310.    Mortgage  given  to  secure  bona  fide  debt — 
Including  debt  to  another  with  promise  of  mortgagee  to 

pay.  A  mortgage  given  in  good  faith  to  secure  an  actual 
bona  fide  indebtedness  due  from  the  mortgagor  to  the  mort- 
gagee, is  not  rendered  fraudulent  per  se  as  to  other  creditors  of 
the  mortgagor  because  there  is  included  in  the  transaction  a 
debt  due  another  creditor,  which  the  mortgagee  verbally  or  in 
writing  agrees  to  pay  from  the  proceeds  of  the  mortgaged  prop- 
erty. Berry  v.  Berk,  62  Neb.  535  (87  N.  W.  Rep.  309).  The 
court  say :  "Says  the  supreme  court  of  New  York,  in  Carpenter 
V.  Muren,  42  Barb.  300,  303 :  'Including  in  the  mortgage  debts 
due  or  alleged  to  be  due  to  others,  the  mortgagee  at  the  same 
time  giving  her  parol  undertaking,  will  not,  of  itself,  make  the 
mortgage  fraudulent  per  se.  In  connection  with  other  circum- 
stances, this  fact  might  be  some  evidence  of  a  fraudulent  in- 
tention, but  nothing  more.*  See,  also,  14  Am.  &  Eng.  Enc. 
Law  (2nd  Ed.)  p.  236;  Hine  v.  Bowe,  114  N.  Y.  350  (21  N. 
E.  Rep.  733)  ;  Qiipman  v.  Stem,  89  Ala.  207  (7  So.  Rep.  409)  ; 
Randolph  v.  Allen,  19  C.  C.  A.  353  (73  Fed.  Rep.  23)  ;  Adams 
V.  Ryan,  6i  la.  733  (17  N.  W.  Rep.  159)." 
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Sec.  311.  Reconveyance  by  fraudulent  grantee  to  his 
grantor.  A  reconveyance  to  his  grantor  made  by  his 
grantee.to  whom  land  has  been  conveyed  in  fraud  of  creditors 
cannot  be  set  aside  by  his  creditors  as  voluntary  and  fraudulent 
where  they  have  acquired  no  Jien  on  the  property  during  such 
grantee's  ownership,  without  proof  of  actual  fraud  against 
them.  Farmers'  Bank  v.  Gould,  48  W.  Va.  99  (35  S.  E.  Rep. 
878;  86  Am.St.Rep.  24).  The  court  say:  "The  law  governing 
this  question  is  stated  in  14  Am.  &  Eng.  Enc.  Law  (2nd  Ed.) 
259 :  'A  conveyance  of  property  for  the  purpose  of  defrauding 
the  creditors  of  the  vendor,  though  fraudulent  as  to  them,  is 
valid  as  to  all  other  persons,  and,  so  long  as  the  vendee  holds 
such  property,  it  is  subject  to  claims  of  his  creditors  to  the 
same  extent  as  any  other  property  to  which  he  has  title.  But, 
until  such  creditors  obtain  a  lien  upon  the  property,  the  ven- 
dee's right  of  alienation  is  perfect  in  respect  to  it,  and  it  is  not  a 
fraud  upon  his  creditors  for  him  to  reconvey  it  to  his  vendor. 
Until  then  the  creditors  of  the  vendee  have  no  legal  or  equit- 
able claim  in  respect  to  it  superior  to  that  of  the  vendor,  and, 
if  the  fraudulent  vendee  reconveys  such  property  to  the  vendor, 
it  is  generally  held  that  the  creditors  have  no  right  to  have  the 
reconveyance  set  aside  as  fraudulent.'  Bank  v.  Brady,  96  Ind. 
493;  Bank  v.  Hostetter,  61  la.  395  (16  N.  W.  Rep.  289); 
Clark's  Adm'r.  v.  Rucker,  7  B.  Mon.  583 ;  Cramer  v.  Blood,  48 
N.  Y.  684 ;  Davis  v.  Graves,  29  Barb.  480 ;  Powell  v.  Ivey,  88 
N.  C.  256;  Stanton  v.  Shaw,  3  Baxt.  12;  Peck  v.  Jones,  la 
Tex.  Civ.  App.  335  (30  S.  W.  Rep.  382)  ;  Wait,  Fraud,  Conv. 
398.  *In  some  jurisdictions,  however,  this  right  of  reconvey- 
ance is  denied,  on  the  ground  that  the  fraudulent  vendor  has  no 
equitable  claim  to  the  property,  and  it  is  held  that  the  creditors 
of  the  vendee  may,  notwithstanding  the  reconveyance,  subject 
the  property  to  the  satisfaction  of  their  claims.'  Chapin  v. 
Pease,  10  Conn.  69  (25  Am.  Dec.  56) ;  Walton  v.  Tusten,  49 
Miss.  569 ;  Smith  v.  Lane,  3  Pick.  205.  Here  is  a  direct  con- 
flict of  decisions,  with  the  weight  decidedly  against  the  conten- 
tion of  the  plaintiff.  The  reconveyance  is  not  voluntary,  in  the 
sense  of  the  law,  as  being  without  consideration;  On  the  con- 
trary, it  is  sustained  by  full  consideration.  The  vendor  is 
merely  trustee  of  the  property  for  the  vendee,  the  real  owner 
thereof,  and  equity  withholds  its  aid  to  enforce  a  reconveyance, 
not  through  want  of  consideration,  but  as  a  penalty  to  repress 
and  prevent  frauds.  It  does  not  deny  the  true  ownership,  but, 
because  of  his  unclean  hands,  it  refuses  to  the  owner  its  aid  ta 
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regain  his  property.  Having  regained  his  property  without  its 
aid  before  the  right  of  others  have  attached  thereto,  it  will  pro- 
tect him  in  it.  Creditors  who  have  not  given  credit  on  the 
strength  of  the  property  lose  nothing  thereby,  as  their  debtor 
never  had  any  real  ownership  in  the  property.  The  law  might 
be  construed  otherwise  as  to  creditors  who  allege  and  show 
themselves  to  have  been  defrauded  by  reason  of  the  title  being 
temporarily  in  their  debtor." 

Sec.    312.    Conveyance   in   fraud   of  marital    rights^ 
Fraud  on  marital  rights  can  be  predicated  of  a  voluntary  con- 
veyance by  either  husband  or  wife,  made  with  the  purpose  to- 
prevent  the  other  from  inheriting.     Jones  v.  Somerville,  78: 
Miss.  269  (28  So.  Rep,  940;  84  Am.  St.  Rep.  627).    A  secret 
voluntary  conveyance  made  by  a  man  on  the  eve  of  his  mar- 
riage for  the  express  purpose  of  defeating  the  dower  right  of 
his  intended  wife,  will  be  set  aside  as  fraudulent.     Hach  v.. 
Rollins,  158  Mo.  182  (59  S.  W.  Rep.  232).    A  conveyance  of 
property  to  his  daughter,  made  in  good  faith  and  for  a  valu- 
able consideration,  after  the  commencement  by  his  wife  of  an 
action  against  him  for  divorce  and  alimony,  of  which  action 
neither  party  to  the  conveyance  had  any  knowledge  or  intima- 
tion until  after  the  execution  of  the  deed,  is  not  fraudulent  as  to 
the  wife,  under  Cal.  Civ.  Code,  §  3439.    Tuers  v.  Tuers,  131 
Cal.  625  (63  Pac.  Rep.  1008).    A  voluntary  conveyance  of  his. 
land  or  personalty  by  a  husband  during  his  last  sickness  for  the 
purpose  of  defrauding  his  wife  of  her  marital  rights  is  fraudu- 
lent as  to  her.    Newton  v.  Newton,  162  Mo.  173  (61  S.  W.  Rep, 
881). 

Sec.  3x3.  Conveyances  between  husband  and  wife.  It 
is  not  a  fraud  upon  his  creditors  for  a  husband  to  convey  land 
to  his  wife  in,  payment  of  an  honest  debt  he  owes  her.  Cole  v.. 
Cole,  126  Mich.  569  (85  N.  W.  Rep.  1098);  Meredith  v. 
Schaap,  la.  (85  N.  W.  Rep.  628)  ;  McCrory  v.  Lutz^ 
94  Tex.  650  (64  S.  W.  Rep.  780).  A  purchase  of  land  by  a 
husband  which  he  causes  to  be  conveyed  to  his  wife  is  not  a. 
fraud  on  his  creditors,  where  he  has  other  property  subject  to 
execution  sufficient  to  pay  his  debts.  Lang  v.  Williams,  166 
Mo.  I  (65  S.  W.  Rep.  1012).  A  conveyance  by  a  husband  to 
his  wife  of  land  purchased  with  money  given  to  her  by  him  is 
constructively  fraudulent  as  to  his  pre-existing  creditors.  Rob- 
inson V.  Woolstein  (Ky.)  58  S.  W.  Rep.  706;  (22  Ky.  Law 
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Rep.  883).  The  inchoate  interest  of  a  wife  in  the  lands  of  her 
husband,  in  the  conveyance  of  which  she  is  asked  by  him  to 
join,  constitutes  a  valuable  consideration  for  the  conveyance 
by  him,  or  at  his  request,  to  her  of  other  property  by  way  of 
compensation  for  the  interest  so  surrendered  and  conveyed  by 
her;  and  where  such  a  conveyance  is  made  on  the  basis  of  the 
real  value  of  the  lands  involved,  his  creditors  cannot  complain 
of  it.  Baldwin  v.  Heil,  155  Ind,  682  (58  N.  E.  Rep.  200).  In 
Mississippi  it  is  held  that  a  husband's  promise  to  his  w^ife  to 
secure  her  another  homestead,  made  to  induce  her  to  join  with 
him  in  the  conveyance  of  his  homestead,  will  support  a  subse- 
quent conveyance  of  land  to  her.  New  Orleans  Railway  & 
Mill-Supply  Co.  V.  Gatti,  Miss.  {zj  So.  Rep.  601).  A 
conveyance  of  a  one-third  interest  in  a  tract  of  land,  made  by 
an  insolvent  husband  to  the  infant  son  of  his  wife,  at  the  direc- 
tion of  her  father,  will  be  upheld  as  against  the  husband's 
creditors,  where  it  is  shown  to  have  been  made  for  the  purpose 
of  carrying  out  an  agreement  made  with  his  wife  and  her 
father  who  paid  one-third  of  the  consideration  for  the  land,  that 
she  should  own  one-third  of  it.  Sparks  v.  Colson,  Ky. 
(60  S.  W.  Rep.  540;  22,  Ky.  Law  Rep.  1369).  Creditors  of  a 
husband  may  subject  to  their  claims,  land  conveyed  by  him  to 
his  wife  to  the  extent  its  value  exceeds  the  consideration  received 
by  him  for  such  conveyance.  Wiltse  v.  Flack,  115  la.  51  (87 
N.  W.  Rep.  729) ;  Wright  v.  Craig,  40  Or.  191  (66  Pac.  Rep. 
807).  A  wife  to  whom  land  purchased  by  her  husband  has 
been  conveyed  has  the  burden  of  showing  that  her  means  paid 
for  the  property,  as  against  the  claims  of  his  creditors.  South- 
ern Home  Bldg.  &  L.  Ass'n.  v.  Riddle,  129  Ala.  562  (29  So. 
Rep.  667).  Where  a  conveyance  of  land  by  a  husband  to  his 
wife  made  to  secure  her  for  the  principal  of  money  of  her  sep- 
arate estate  taken  and  used  by  him,  is  attacked  by  creditors  as 
voluntary  or  fraudulent,  the  burden  is  on  the  wife  to  establish 
that  her  husband  took  and  used  her  separate  estate ;  but  when 
that  fact  is  established,  -^'^hether  such  taking  was  with  or  with- 
out her  consent,  the  burden  then  shifts,  and  those 
claiming  that  such  taking  and  use  were  by  gift  of 
the  wife  must  establish  such  gift  to  the  husband.  The 
persumption  of  law  is  against  a  gift  by  the  wife  of  the  principal 
of  the  separate  property  to  the  husband,  and  the  burden  of 
proving  it  is  upon  him  who  asserts  it.  Adoue  v.  Spencer,  62 
N.  J.  Eq.  782  (49  Atl.  Rep.  10;  56  L.  R.  A.  817).  A  mort- 
gagee who  takes  the  mortgage  to  secure  a  present  loan,  know- 
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ing  that  the  property  is  held  in  trust  by  a  wife  for  her  husband, 
but  not  having  any  knowledge  of  any  intent  upon  the  part  of 
the  husband  to  defraud  his  creditors,  or  of  any  circumstances  to 
put  him  on  inquiry,  is  an  innocent  purchaser,  and  his  mortgage 
cannot  be  set  aside  at  the  suit  of  creditors.  Lewis  v.  Dudley,  70 
N.  H.  594  (49  Atl.  Rep.  572).  A  conveyance  of  land  by  a  hus- 
band to  his  wife,  which  was  originally  purchased  with  her 
money  and  conveyed  to  him,  made  after  the  land  has  been  held 
by  him  and  treated  as  his  own  without  objection  from  his  wife 
for  the  purpose  of  preventing  its  seizure  by  his  creditors,  is 
fraudulent.  Chowling  v.  Hill,  69  Ark.  350  (63  S.  W.  Rep. 
800;  86  Am.  St.  Rep.  200).  To  the  same  effect  is  the  case  of 
Sears  v.  Davis,  40  Or.  236  (66  Pac.  Rep.  913).  A  husband's 
creditor  by  his  laches  may  lose  his  right  to  assail  as  fraudulent 
a  conveyance  by  the  husband  to  his  wife.  Stubblefield  v.  Gadd, 
112  la.  681  (84  N.  W.  Rep.  917).  For  particular  conveyances 
from  husband  to  wife  held  to  be  fraudulent  as  to  his  creditors, 
see  Van  Dusen  v.  Hinz,  108  Wis.  178  (84  N.  W.  Rep.  151)  ; 
Palmer  v.  Smith,  126  Mich.  352  (85  N.  W.  Rep.  870)  ; 
Grunder  v.  Brooks,  126  Mich.  465  (85  N.  W.  Rep.  1085) ; 
Byler  v.  Adams,  (Tenn.  Ch.)  62  S.  W.  Rep.  21 ;  Brit- 
ish &  American  Mortg.  Co.  v.  Norton,  125  Ala.  522  (28  So. 
Rep.  31)  ;  Bush  &  Mallett  Co.  v.  Helbing,  134  Cal.  676  (66 
Pac  Rep.  967)  ;  Ruppert  v.  Hurley,  N.  J.  Eq.  (47  Atl. 
Rep.  280)  ;  Adoue  v.  Spencer,  59  N.  J.  Eq.  231  (46  Atl.  Rep. 
543).  Particular  conveyances  and  transactions  between  hus- 
band and  wife  held  not  to  be  fraudulent  as  to  his  creditors. 
First  State  Bank  v.  O'Leary,  13  S.  Dak.  204  (83  N.  W.  Rep. 
45) ;  UUman  v.  Thomas,  126  Mich.  61  (85  N.  W.  Rep.  245) ; 
Sullivan  v.  Parkinson,  128  Mich.  527  (87  N.  W.  Rep.  639). 

Sec  314.  Conveyances  between  near  relatives.  Con- 
veyances between  near  relatives  shown  to  be  fair,  open  and 
free  from  fraudulent  intent  will  not  be  set  aside  solely  on  ac- 
count of  the  relationship.  Smith  v.  Smith,  48  W.  Va.  51  (35 
S.  E.  Rep.  876) ;  Walsh  v.  O'NeilJ,  192  111.  202  (61  N.  E.  Rep. 
409);  Framers'  Transp.  Co.  v.  Swaney,  48  W.  Va.  272  (37 
S.  E.  Rep.  592).  But  where  such  a  conveyance  has  the  effect 
of  hindering  or  delaying  creditors,  the  transaction  will  be  scru- 
tinized very  closely.  Blair  State  Bank  v.  Bunn,  61  Neb.  464 
(85  N.  W.  Rep.  527).  When  conveyances  between  near  rela- 
tives are  attacked  by  creditors  for  fraud  the  grantee  has  the 
burden  of  sustaining  the  conveyance.    Stauffer  v.  Kennedy,  47 
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W.  Va.  714  (35  S.  E.  Rep.  892)  ;  Gamble  v.  C.  Aultman  &  Co., 
125  Ala.  372  (28  So.  Rep.  30).  A  conveyance  by  one  sister  to 
another  without  any  other  consideration  than  indefinite  serv- 
ices and  loans  for  uncertain  amounts  many  years  previously,  of 
which  no  account  had  been  kept,  will  be  set  aside  as  fraudulent 
at  the  instance  of  creditors  whose  claim  was  then  due  which 
fact  was  known  to  both  sisters.  Ashmead  v.  Baylor,  59  N.  J. 
Eq.  469  (45  Atl.  Rep.  699) .  Support  of  a  parent  by  a  child  for 
1 1  years,  though  without  any  agreement  for  compensation,  is  a 
good  consideration  for  a  deed  of  property  worth  $1,000,  and  the 
fact  that  the  parent  had  no  independent  advice  about  the  mak- 
ing of  the  deed  will  not  avoid  it.  Carney  v.  Carney,  196  Pa. 
St.  34  (46  Atl.  Rep.  264).  Where  a  son,  claiming  rights  in  his 
father's  real  estate  devised  by  the  latter  to  his  widow,  is  suc- 
cessful in  a  contest  of  the  will  in  the  probate  court,  but  after 
appeal  dismisses  his  action  under  a  compromiise  agreement 
under  which  the  widow  conveys  certain  property  to  his  daugh- 
ter, such  conveyance  is  fraudulent  as  to  his  creditors.  Smith 
V.  Patton,  194  111.  638  (62  N.  E.  Rep.  794). 

Sec.  315.  Voluntary  conveyances  and  conveyances  for 
inadequate  consideration.  A  voluntary  conveyance  made 
with  the  intent  on  the  part  of  the  grantor  to  defraud  subsequent 
creditors  is  void  as  to  them  without  proof  that  his  grantee  had 
notice  of  such  intent.  Ay  res  v.  Wolcott,  62  Neb.  805  (87  N. 
W.  Rep.  906)  ;  Knatvold  v.  Wilkinson,  83  Minn.  265  (86  N. 
W.  Rep.  99).  A  voluntary  conveyance  by  one  not  insolvent 
and  which  does  not  render  him  insolvent  is  not  a  fraud  upon  his 
creditors.  Fehlig  v.  Busch,  165  Mo.  144  (65  S.  W.  Rep.  542). 
A  prima  facie  case  of  fraudulent  conveyance  is  made  out  when 
it  is  shown  that  the  conveyance  was  voluntary  and  there  was 
no  debt  or  other  obligation  from  the  grantor  to  the  grantee,  and 
that  the  grantor  was  disposing  of  his  personal  property  and  in- 
cumbering his  real  estate  in  anticipation  of  defeat  in  litigation 
by  the  plaintiff.  Orr  v.  Peters,  197  Pa.  St.  606  (47  Atl.  Rep. 
849).  Where  a  firm  is  insolvent,  or  on  the  eve  of  insolvency, 
and  the  partners  also  are  insolvent,  a  purchase  by  one  partner 
of  the  interest  of  the  other  partner,  in  consideration  of  the  as- 
sumption by  the  former  of  the  debts  of  the  firm,  is  upon  a  con- 
sideration which  is  of  no  value  whatever ;  and  such  a  transfer 
will  be  treated  as  voluntary  and  fraudulent  as  to  creditors  of  the 
partnership.  MiUhiser  v.  McKinley,  98  Va.  207  (35  S.  E.  Rep. 
446).    A  conveyance  by  a  failing  debtor  of  his  property  for  a. 
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consideration  materially  less  than  its  true  value  may  be  set  aside 
by  his  creditors  to  the  extent  they  have  been  injured  thereby 
and  left  stand  as  a  security  for  the  consideration  actually  paid, 
although  the  grantee  had  no  notice  of  the  fraud.  Jameson  v. 
Dilley,  2^  Ind.  App.  429  (61  N.  E.  Rep.  601).  A  conveyance 
which  otherwise  would  stand,  as  against  the  grantor's  creditors, 
will  not  be  set  aside  on  account  of  inadequacy  of  consideration, 
unless  the  price  be  so  inadequate  as,  standing  alone,  would 
create  such  a  presumption  of  fraud  in  the  transaction  as  shocks 
the  conscience,  and  furnishes  a  satisfactory  and  decisive  proof 
of  fraud.  Bresee  v.  Bradfield,  99  Va.  331  (38  S.  E.  Rep.  196). 
"Grossly  inadequate  consideration"  means  a  consideration  so 
far  short  of  the  real  value  of  the  property  as  to  shock  a  correct 
mind.  McGhee  v.  Wells,  57  S.  C.  280  (35  S.  E.  Rep.  529 ;  76 
Am.  St.  Rep.  567). 

Sec.  316.  Insolvency  defined.  The  term  "insolvency," 
as  understood  in  the  administration  of  bankrupt  and  insolvent 
laws,  is  inability  of  a  person  to  pay  his  debts  as  they  mature  in 
the  regular  course  of  business ;  as  understood  in  dealing  with 
contracts  challenged  on  the  ground  of  fraud,  actual  or  construc- 
tive, it  has  reference  to  insufficiency  of  assets  of  the  debtor  to 
cover  his  liabilities.  In  respect  to  the  bona  fides  of  a  sale  of 
property  when  challenged  by  a  creditor  of  the  vendor  on  the 
ground  of  fraud,  the  latter  is  said  to  have  been  solvent  at  the 
time  of  the  sale  if  he  then  possessed  a  substantial  excess  of  as- 
sets, on  a  cash  basis,  over  and  above  his  liabilities ;  and  the  rule 
applies  to  corporations  as  well  as  natural  persons.  Marvin  v. 
Anderson,  iii  Wis.  387  (87  N.  W.  Rep.  226). 

Sec.  317.  Preference  of  creditors.  An  insolvent  debtor 
may  prefer  a  creditor,  if  such  preference  be  made  in  good  faith 
with  intent  to  pay  a  bona  fide  indebtedness,  though  such  pref- 
erence hinders,  delays,  or  defeats  other  creditors.  Murry  Nel- 
son &  Co.  v.  Leiter,  190  111.  414  (60  N.  E.  Rep.  851) ;  Snay- 
berger  v.  Fahl,  195  Pa.  St.  336  (45  Atl.  Rep.  1065 ;  78  Am.  St. 
Rep.  818).  A  creditor  may  lawfully  accept  security  from  an 
insolvent  debtor,  but  it  is  not  permissible  to  do  so  for  the  pur- 
pose and  with  the  intention  of  defrauding  other  creditors.  Ellis 
V,  Musselman,  61  Neb.  262  (85  N.  W.  Rep.  75).  A  failing 
debtor  may  convey  all  of  his  property  to  one  creditor  to  pay  his 
claim,  where  the  fair  value  of  the  property  does  not  exceed  the 
debt  and  the  conveyance  is  accepted  for  the  sole  purpose  of  se- 
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curing  the  debt,  although  other  creditors  are  defeated  and  de- 
layed, of  which  fact  the  grantee  had  notice.  Blair  State  Bank 
V.  Bunn,  6i  Neb.  464  (85  N.  W.  Rep.  527).  A  failing  debtor 
may  prefer  his  wife,  the  preference  being  based  on  a  valuable 
consideration  and  in  good  faith.  German  Ins.  Co.  v.  Bartlett, 
188  111.  165  (58  N.  E.  Rep.  1075;  80  Am.  St.  Rep.  172). 
Where  a  conveyance  is  made  by  a  debtor  to  a  creditor  to  secure 
the  latter  in  what  he  owes  him,  and  for  what  he  is  liable  for  him 
as  surety,  and  for  such  indorsements  as  he  may  make  for  him, 
and  the  conveyance  is  taken  by  the  creditor  in  good  faith,  for 
his  own  security  and  no  other  purpose,  such  conveyance  is  an 
equitable  mortgage,  and  cannot  be  set  aside  as  a  fraud  on  cred- 
itors, though  the  motive  of  the  grantor  may  have  been  to  hinder 
and  delay  his  creditors.  Hegler  v.  Grove,  63  O.  St.  404  (59 
N.  E.  Rep.  162). 

In  New  Jersey  an  insolvent,  by  a  conveyance  executed  in 
good  faith  and  for  a  fair  price,  may  prefer  a  creditor  although 
the  effect  of  such  a  conveyance  may  be  to  delay  creditors  not 
preferred,  as  Pa.  Laws  1843,  p.  273  forbids  preferences  in  as- 
signments only ;  and  an  absolute  deed  by  a  failing  debtor  to  a 
judgment  creditor  liable  as  surety  or  indorser  on  a  number  of 
notes  w^ill  not  be  treated  as  assignment  for  creditors,  by  reason 
of  the  fact  that  the  grantee  accepted  the  property  in  payment 
of  his  claim  and  agreed  to  pay  the  balance  of  the  agreed  pur- 
chase price  in  discharging  certain  liens  on  the  property  and 
certain  other  debts  of  the  grantor.  Miller  v.  Schriver,  197  Pa, 
St.  191  (46  Atl.  Rep.  926).  Under  W.  Va.  Code,  ch.  74,  §  2 
a  deed  will  not  be  avoided  on  account  of  being  a  preference 
after  it  has  been  recorded  a  vear.  Kennewig  Co.  v.  Moore,  49 
W.  Va.  323  (38  S.  E.  Rep.  558). 

Sec.  318.  Preferences  by  corporations — Conveyances 
to  its  directors,  stockholders,  etc.  In  Alabama  it  is  held 
that  an  insolvent  corporation  may  dispose  of  its  property  and 
make  preferences  the  same  as  an  individual.  Wilson  v.  Stevens, 
129  Ala.  630  (29  So.  Rep.  678;  87  Am.  St.  Rep.  86).  The 
same  general  doctrine  prevails  in  Indiana,  but  it  is  held  that 
the  directors  of  an  insolvent  corporation  cannot  mortgage  all 
of  its  property  to  secure  the  payment  of  antecedent  debts  evi- 
denced by  notes  executed  by  the  directors  individually  and  per- 
sonally, and  also  to  secure  a  debt  due  to  one  of  their  number,  to 
the  exclusion  of  its  other  creditors.  Nappanee.  Canning  Co.  v. 
Reid,  Murdock  &  Co.,       Ind.  App.        (60  N.  E.  Rep.  1068)  • 
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Collating  and  citing  numerous  authorities.  When  a  corporation 
is  insolvent,  its  directors  who  are  its  creditors  or  sureties  cannot 
by  taking  advantage  of  their  fiduciary  relation,  secure  to  them- 
selves, a  preference  over  other  creditors.  Atlas  Tack  Co.  v. 
Exchange  Bank,  iii  Ga.  703  (36  S.  E.  Rep.  939) ;  Taylor  v. 
Mitchell,  80  Minn.  492  (83  N.  W.  Rep.  418).  Where  a  corpor- 
ation in  order  to  procure  the  necessary  consent  of  its  pre- 
ferred stockholders  to  a  conveyance  of  its  real  estate  executed 
notes  and  a  mortgage  to  secure  their  payment  to  such  stock- 
holders to  the  amount  of  tlieir  stock,  such  mortgage  is  fraudu- 
lent as  to  the  debtors  whose  claims  were  required  by  statute  to 
be  paid  in  preference  to  preferred  stock,  in  case  of  insolvency  or 
dissolution  of  the  corporation.  Reagan  v.  First  Nat.  Bank,  157 
Ind.  623  (61  N.  E.  Rep.  575). 

Sec  319.  Preference  of  creditors — ^Conveyance  in  con- 
templation of  insolvency.  A  debtor's  homestead  rights  in 
land  are  not  aflfected  by  a  judgment  declaring  a  mortgage  to 
be  a  preference  and  to  operate  as  an  assignment  for  the  bene- 
fit of  creditors.  Davis  v.  H.  Feltman  Co.,  Ky.  (65  S. 
W.  Rep.  615;  23  Ky.  Law  Rep.  1510),  overruling  Gideon  v. 
Struve,  78  Ky.  134 .  A  mortgage  given  by  a  debtor  to  secure  a 
debt  to  a  prior  existing  creditor,  which  has  not  been  recorded  at 
least  three  months  prior  to  commencement  of  insolvency  pro- 
ceedings, is  dissolved,  by  Me.  Rev.  Stat.,  ch.  70,  §  33,  notwith- 
standing it  has  passed  into  the  hands  of  a  bona  fide  purchaser ; 
and  the  assignee  in  insolvency  may  in  equity  compel  the  bona 
fide  assignee  of  such  a  mortgage  to  cancel  and  discharge  it. 
Boyd  V.  Partridge,  94  Me.  440  (47  Atl.  Rep.  911).  Ala.  Code, 
§  2158  construed  and  applied — conveyance  in  contemplation 
of  insolvency.  Merchants'  &  Farmers'  Bank  v.  Paulk,  124  Ala. 
591  (27  So.  Rep.  468).  W.  Va.  Code,  ch.  74,  §  2  construed  and 
applied — conveyance  as  preference  to  opei-ate  for  benefit  of  all 
creditors.    Herold  v.  Barlow,  47  W.  Va.  750  (36  S.  E.  Rep.  8). 

Sec.  320.  Property  exempt  from  execution.  There 
can  be  no  fraudulent  conveyance  of  a  debtor's  homestead. 
Qearfield  Bank  v.  Olin,  112  la.  476  (84  N.  W.  Rep.  508)  ; 
Hedrick  v.  Hall,  155  Ind.  371  (58  N.  E.  Rep  257)  ;  New 
Madrid  Banking  Co.  v.  Brown,  165  Mo.  32  (65  S.  W.  Rep. 
297) ;  Plummer  v.  Rohman,  61  Neb.  61  (84  N.  W.  Rep.  600)  ; 
Smith  v.  Neufeld,  61  Neb.  699  (85  N.  W.  Rep.  898)  ;  Eagle  v. 
Smylie,  126  Mich.  612  (85  N.  W.  Rep.  iii ;  86  Am.  St.  Rep. 
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562)  collating  and  citing  numerous  authorities.  Creditors 
cannot  complain  of  any  disposition  their  debtor  sees  fit  to  make 
of  lands  held  by  him  as  a  homestead  exemption ;  nor  does  the 
fact  that  a  creditor  to  whom  he  has  given  a  mortgage  on  such 
lands  is  permitted  to  receive  his  pro  rata  share  under  a  subse- 
quent assignment  made  by  such  debtor,  give  the  other  creditors 
the  right  to  reach  the  homestead  through  the  application  of  the 
<ioctrine  of  marshalling  assets  or  subrogation.  First  Nat.  Bank 
•of  Talladega  v.  Browne,  128  Ala.  557  (29  So.  Rep.  552 ;  86 
Am.  St.  Rep.  156).  Citing,  Ray  v.  Adams,  45  Ala.  168 ;  Mitchel- 
son  V.  Smith,  28  Neb.  583  (44  N.  W.  Rep.  871 ;  26  Am.  St. 
I^^P-  357)  >  Armitage  v.  Toll,  64  Mich.  412  (31  N.  W.  Rep. 
508)  ;  15  Am.  &  Eng.  Enc.  Law,  691 .  In  Tennessee  it  is  held 
that  although  a  conveyance  of  property  exempt  as  a  homestead 
by  a  husband  to  his  wife  be  fraudulent  in  fact,  or  that  both  par- 
ticipated in  the  fraudulent  intent,  or  that  the  conveyance  was 
merely  volunary,  does  not  deprive  either  of  the  homestead 
•exemption ;  and  in  an  action  to  set  the  conveyance  aside  it  is  not 
necessary  to  set  up  a  homestead  exemption  by  plea  or  special 
<:laim,  when  facts  are  stated  which  clearly  show  that  it  exists. 
Hamby  v.  Lane,  107  Tenn.  698  (64  S.  W.  Rep.  1067). 

Sec.  321.  Force  and  effect  of  fraudulent  conveyance 
l)etween  parties  to  it.  A  deed  made  to  defraud  creditors 
is  valid  as  between  the  parties  McManus  v.  Tartleton,  126  N. 
^-  790  (36  S.  E.  Rep.  338)  ;  and  the  grantor  cannot  set  up  the 
fraud  as  a  defense  to  an  action  of  ejectment  brought  against 
him  by  the  grantee,  Elmore  v.  Elmore,  (Ky.)  58  S.  W.  Rep. 
980  (22  Ky.  Law  Rep.  856).  In  Iowa  it  is  held  that  a  father 
conveying  all  his  property  to  his  son  without  any  consideration, 
for  the  purpose  of  defeating  a  claim  which  he  is  fearful  might 
be  enforced  against  him  by  a  third  person,  may  maintain  an  ac- 
tion to  set  aside  the  deed  and  recover  the  property,  the  sup- 
XX)sed  claim  having  been  shown  to  be  utterly  groundless. 
Brant  v.  Brant,  115  la.  701  (87  N.  W.  Rep.  406).  In  constru- 
ing Wis.  Rev.  Stat.,  §  2320,  providing  that  "every  conveyance 
or  assignment,  in  writing  or  otherwise,  of  any  estate  or  interest 
in  lands,  *  *  *  made  with  the  intent  to  hinder,  delay  or 
defraud  creditors  or  other  persons  of  their  lawful  actions,  dam- 
ages, forfeitures,  debts  or  demands,  *  *  *  shall  be  void," 
it  is  held  that  the  word  "void"  in  tlie  statute  means  "voidable," 
and  such  a  conveyance  passes  the  title  to  the  lands  conveyed  to 
the  grantee  so  as  not  to  be  subject  to  the  lien  of  a  subsequent 
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judgment  against  the  grantor,  without  special  proceedings. 
French  Lumbering  Co.  v.  Theriault,  107  Wis.  627  (83  N.  W. 
Rep.  927;  51  L.  R.  A.  910;  81  Am.  St.  Rep.  856).  A  person 
who  makes  a  conveyance  to  defraud  his  creditors  will  not  be 
permitted  to  claim  such  conveyance  a  mortgage  and  redeem 
from  it.  Appenaug  etc  O).  v.  Rawson,  22  R.  I.  123  (46  Atl. 
Rep.  455).  Setting  aside  a  deed  as  fraudulent  against  a  judg- 
ment creditor,  when  made  to  a  party  holding  a  mortgage  on  the 
property  conveyed,  will  not  have  the  effect  of  subordinating  the 
mortgage  to  the  judgment.  Bume  v.  Partridge,  61  N.  J.  Eq. 
434  (48  Atl.  Rep.  770). 

Sec.  322.    Force  and  effect  of  fraudtdent  conveyance 
between  parties  to  it — ^Rights  upon  setting  aside  of  deed. 

In  Tennessee  it  is  held  that  a  conveyance  by  a  husband  to  his 
wife  adjudged  to  be  fraudulent  as  to  creditors,  in  law  but  not 
in  fact,  does  not  defeat  the  wife's  claim  of  homestead  in  the 
land.  Rosenbaum  v.  Davis,  106  Tenn.  51  (60  S.  W.  Rep.  497). 
See  opinion  as  to  when  she  must  assert  such  claim.  Where 
property  conveyed  to  a  fraudulent  grantee  is  subjected  to  the 
pa}Tnent  of  a  debt  for  which  the  grantor  is  liable  as  surety,  the 
grantee  is  entitled  to  be  subrogated  to  the  rights  of  his  grantor, 
and  to  an  assignment  of  thie  judgment  under  which  the  property 
was  sold.  Duke  v.  Pigman,  Ky.  (62  S.  W.  Rep.  867 ; 
23  Ky.  Law  Rep.  209).  Upon  the  setting  aside  of  a  fraudulent 
conveyance  the  fraudulent  grantee,  who  has  paid  a  vendor's 
lien  on  the  land  conveyed  as  a  part  of  the  consideration  for  the 
fraudulent  purchase,  will  be  subrogated  to  the  rights  of  the  or- 
iginal holder  of  the  vendor's  lien  against  the  land.  Kimble  v. 
Wotring,  48  W.  Va.  412  (37  S.  E.  Rep.  606).  The  court  say : 
"In  Schmertz  v.  Hommand,  47  W.  Va.  527  (35  S.  E.  Rep. 
945),  where  the  fraudulent  purchaser  had  taken  an  assignment 
of  an  equitable  lien  on  the  purchased  property  which  repre- 
sented a  part  of  the  purchase  money  due  from  the  vendor, 
although  the  deed  was  set  aside  Sis  fraudulent,  the  purchaser 
was  given  his  priority  as  holder  by  assignment  of  the  vendor's 
lien.  2  Snyd.  Vend.  (8th  Am.  Ed.)  398;  Griffin  v.  Camack,  36 
Ala.  695  (76  Am.  Dec.  344)  ;  Griggsby  v.  Hare,  25  Ala.  327; 
McAlpin  V.  Burnett,  19  Tex.  497 ;  Rakestraw  v.  Hamilton^  14 
la.  147;  Cumings  v.  Oglesby,  50  Miss.  153;  Boies  v.  Benham, 
127  N.  Y.  620  (28  N.  E.  Rep.  657 ;  14  L.  R.  A.  55) :  Henderson 
V.  Goode.  (C.  C.)  49  Fed.  Rep;  887;  Board  v.  Wilson,  34  W. 
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Va.  609  ( 12  S.  E.  Rep.  778) ;  Poe  v.  Paxton's  Heirs,  26  W.  Va. 
607 ;  James  v.  Burbridge,  33  W.  Va.  272  ( 10  S.  E.  Rep.  396) ." 

Sec.  323.  Rights  of  subsequent  creditors.  A  convey- 
ance is  not  fraudulent  as  to  subsequent  creditors  unless  it  was 
made  with  the  intent  to  hinder,  delay  or  defraud  them,  and  ac- 
tually had  that  operation  and  effect.  Wilson  v.  Stevens,  129 
Ala.  630  (29  So.  Rep.  678 ;  87  Am.  St.  Rep.  86)  ;  Racek  v.  First 
Nat,  Bank,  62  Neb.  669  (87  N.  W.  Rep.  542).  A  mortgage 
given  by  a  failing  debtor  which  is  withheld  from  record  by 
agreement  of  the  parties  is  fraudulent  as  to  creditors  subse- 
quently giving  him  credit  relying  upon  his  complete  ownership 
of  the  property.  Kickbusch  v.  Corwith,  108  Wis.  634  (85  N. 
W.  Rep.  148) .  One  having  a  claim  for  damages  arising  out  of 
a  tort,  committed  by  the  grantor  in  a  deed  assailed  as  fraudulent 
after  the  execution  of  the  deed  must  show  the  existence  of  an 
intent  on  the  part  of  the  grantor  to  defraud  him  before  he  exe- 
cuted the  deed,  and  this  cannot  be  shown  by  proof  of  fraudulent 
schemes  subsequent  to  the  making  of  the  deed  or  of  an  intent 
to  defraud  a  creditor  whose  claim  existed  at  the  time  the  deed 
was  made  but  which  had  been  subsequently  satisfied.  Kreuger 
v.  Vorhauer,  164  Mo.  156  (63  S.  W.  Rep.  1098).  A  deed  of 
gift  fraudulent  in  its  inception  and  made  with  an  intent  to  en- 
able the  grantor  to  defraud  future  creditors,  is  void ;  but  they 
have  the  burden  of  showing  that  the  deed  was  fraudulent  in  its 
inception.  Bush  &  Mallett  Co.  v.  Helbing,  134  Cal.  676  (66 
Pac.  Rep.  967).  On  the  first  proposition  the  court  say:  "A 
creditor  has  the  right  to  believe  that  his  debtor  has  dealt  fairly 
with  him,  and  if,  in  view  of  future  indebtedness,  and  secretly, 
without  the  knowledge  of  the  creditor,the  debtor  makes  a  fraud- 
ulent conveyance  of  his  property,  upon  which  he  knows  his  con- 
templated creditor  relies,  or  has  a  right  to  rely,  this  is  actual 
fraud,  and  renders  the  conveyance  void.  This  is  the  well-set- 
tled rule  both  in  England  and  in  this  country.  Wait,  Fraud, 
Conv.  §  96  et  seq. ;  Bump,  Fraud.  Con  v.  (4th  Ed.)  §  293 ;  Bur- 
dick  v.  Gill  (  C.  C.)  7  Fed.  Rep.  669;  Sexton  v.  Wheaton,  8 
Wheat.  229;  (5  L.  Ed.  603) ;  i  Am.  Lead.  Cas.  i ;  Graham  v. 
Railroad  Co.,  102  U.  S.  153  (26  L.  Ed.  106)  ;  Lyman  v.  Cess- 
ford,  15  la.  232 ;  Savage  v.  Murphy,  34  N.  Y.  507  (90  Am.  Dec* 
733)  ;  14  ^^'  Eng.  Enc.  Law  (2d  Ed.)  p.  250,  and  notes." 

Sec.  324.  Setting  aside — ^Who  may  maintain  the  ac- 
tion.    Assignee  of  a  claim  founded  on  contract  may  main- 
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tain  an  action  to  set  aside  a  fraudulent  conveyance  executed  by 
the  debtor  before  the  claim  was  assigned.  Noble  v.  McKeith, 
127  Mich.  163  (86  N.W.Rep.  526).  A  wife  suing  for  a  divorce 
and  alimony  in  the  same  action  may  have  a  conveyance  by  her 
husband  executed  for  the  purpose  of  defrauding  her  of  her  ali- 
mony set  aside  and  a  decree  ordering  a  sale  of  the  property  to 
pay  such  claim.  See  opinion  for  particular  evidence  held  suf- 
ficient to  show  a  conveyance  of  this  kind  to  be  fraudulent.  De 
Ruiter  v,  De  Ruiter,  28  Ind.  App.  9  (62  N.  E.  Rep.  100).  A 
surety  who  has  not  paid  the  debt  of  his  principal  cannot  main- 
tain an  action  to  have  a  fraudulent  conveyance  of  property  made 
by  his  principal  set  aside  and  the  property  applied  to  the  pay- 
ment of  the  debt.  Ellis  v.  Southwestern  Land  Co.,  108  Wis. 
313  (84  N.  W.  Rep.  417;  81  Am.  St.  Rep.  909).  Qting,  Barnes 
V.  Sammons,  128  Ind.  596  (27  N-  E.  Rep.  747)  ;  Williams  v. 
Tipton,  24  Tenn.  66  (42  Am.  Dec.  420)  ;  ^lugge  v.  Ewing,  54 
111.  236;  Nash  V.  Burchard,  87  Mich.  85  (49  N.  W.  Rep.  492). 
A  creditor  having  a  lien  on  the  property  of  an  insolvent  corpor- 
ation cannot  complain  of  its  subsequent  conveyance  to  an  of- 
ficer of  the  corporation,  although  made  to  defraud  creditors, 
and  the  grantee  thereby  acquires  the  right  to  redeem  from  exe- 
cution sale.  Potvin  v.  Denny  Hotel  Co.,  26  Wash.  309  (66  Pac. 
Rep.  376).  A  creditor  of  a  decedent  who  has  made  a  fraudu- 
lent conveyance  of  his  property  may  maintain  an  action  to  set  it 
aside,  where  the  administrator  refuses  to  do  so.  Barker  v. 
Battey,  62  Kan.  584  (64  Pac.  Rep.  75).  But  under  Utah  Rev. 
Stat,  §§  3922,  3923  creditors  of  an  insolvent  estate  may  not 
bring  an  action  in  their  own  names  to  set  aside  a  conveyance 
made  by  the  decedent  in  his  lifetime,  without  first  having  made 
the  demand  to  the  administrator  to  bring  such  suit,  required  by 
said  sections,  and  having  been  met  with  a  refusal  by  him.  Fer- 
ringer  v.  Comercial  Nat.  Bank,  23  Utah  393  (64  Pac.  Rep. 
1 108).  See  opinion  for  discussion  of  this  subject.  Under  N. 
C.  Code,  §  1436  the  only  remedy  for  creditors  of  a  decedent 
who  has  made  a  fraudulent  conveyance  of  his  property  is 
through  the  administrator.  Baker  v.  Carter,  127  N.  C.  92  (37 
S.E.  Rep.  81). 

Sec.  325.  Setting  aside — Rights  of  one  having  claim 
for  damages  for  tort.  One  having  a  claim  for  unliquidated 
damages  for  a  tort,  for  which  he  has  an  action  pending  against 
the  person  responsible  for  the  wrong,  is  a  creditor  of  such  per- 
son, within  the  meaning  of  N.  Dak.  Rev.  Codes,  §  5052,  defin- 
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ing  a  "creditor**  as  "one  in  whose  favor  an  obligation  exists  by 
reason  of  which  he  h  or  may  become  entitled  to  the  payment  of 
money."  Soly  v.  Aasen,  lo  N.  Dak.  io8  (86  N.  W.  Rep.  io8). 
One  having  a  cause  of  action  for  a  tort  may,  upon  recovering 
judgment,  set  aside  a  fraudulent  conveyance  by  the  defendant 
although  executed  prior  to  the  commencement  of  his  action  for 
the  tort.  Chalmers  v.  Sheehy,  132  Cal.  459  (64  Pac.  Rep.  709; 
84  Am.  St.  Rep.  62).  The  Court  say:  "The  cases  are  very 
numerous  where  it  is  held  that  a  cause  of  action  based  upon  a 
tort  is  within  the  statute  against  fraudulent  conveyances,  and 
that  a  person  having  such  a  cause  of  action  is  a  creditor  of  the 
wrongdoer,  before  judgment  is  obtained.  The  following  are 
cases  where  it  was  so  held,  and  where  the  liability  was  for 
slanderous  words:  Walradt  v.  Brown,  I  Gilm.  397  (41  Am. 
Dec.  190)  ;  Lillard  v.  McGee,  4  Bibb,  165 ;  Langford  v.  Fly, 
7  Humph.  585  ;  Shean  v.  Shay,  42  Ind.  375  (13  Am.  Rep.  366)  ; 
Jackson  v.  Myers,  18  Johns.  425 ;  Boid  v.  Dean,  48  N.  J.  Eq. 
193  (21  Atl.  Rep.  618) ;  Cooke  v.  Cooke,  43  Md.  522 ;  Miller  v. 
Dayton,  47  la.  312.  The  principle  has  been  applied  to  other 
forms  of  torts  or  causes  of  action  arising  ex  delicto,  and  it  is 
held  that  the  injured  party  becomes  a  creditor  when  the  cause 
of  action  accrues.  Bongard  v.  Block,  81  111.  186  (25  Am.  Rep. 
276) ;  Petree  v.  Brotherton,  133  Ind.  692  (32  N.  E.  Rep.  300) ; 
Weir  v.  Day,  57  la.  84  (10  N.  W.  Rep.  304)  ;  Schiable  v. 
Ardner,  98  Mich.  70  (56  N.  W.  Rep.  1105)." 

Sec.  326.  Setting  aside — Reducing  claim  to  judg- 
ment— ^Exhausting  legal  remedies.  A  creditor  is  not  re- 
quired to  reduce  his  claim  to  judgment  before  bringing  an 
action  to  set  aside  his  debtor's  conveyance  as  fraudulent,  where 
the  conveyance  in  question  recognizes  the  claim.  Springfield 
Grocery  Co.  v.  Thomas,  3  Ind.  Ter.  330  (58  S.  W.  Rep.  557). 
In  Iowa  a  creditor  of  the  grantor  in  a  fraudulent  conveyance 
who  has  established  the  validity  of  his  claim  by  judgment  in 
another  county,  may  maintain  an  equitable  proceeding  to  sub- 
ject the  property  thereto  without  having  filed  a  transcript  of  the 
judgment  in  the  county  where  the  land  lies  so  as  to  make  it 
a  specific  lien  thereon.  Wiltse  v.  Flack,  115  la.  51  (87  N.  \V. 
Rep.  729). 

Sec.  327.    Setting  aside — Complaint — ^Parties.     In  an 

action  to  set  aside  a  conveyance  as  fraudulent,  the  facts  con- 
stituting the  fraud  oiust  be  positively  alleged  in  the  bill,  if 
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known  to  the  complainant,  otherwise  they  should  be  alleged  on 
information  and  belief;  a  petition  alleging  fraud  in  general 
terms  is  insufficient.    Mclnnis  v.  Wiscasset  Mills,  78  Miss.  52 
(28  So.  Rep.  725).    A  bill  to  set  aside  a  conveyance  as  fraudu- 
lent where  the  grantee  paid  a  consideration  must  allege  that  the 
grantee  knew  of  the  debtor's  insolvency,  or  that  he  had  knowl- 
edge of,  and  participated  in,  a  scheme  to  defraud  tlie  grantor's 
creditors.    Little  v.  Sterne,  125  Ala.  609  {27  So.  Rep.  972). 
In  an  action  brought  by  partnership  creditors  to  set  aside 
a  conveyance  made  by  one  of  the  partners  to  his  wife,  because 
the  moneys  purchasing  it  were  partnership  funds,  the  other 
partner  is  not  a  necessary  party.    Brooks  v.  Lowenstein,  124 
Ala.  158  {27  So.  Rep.  520).     Former  cotenants  are  neither 
necessary  nor  proper  parties  to  a  proceeding  by  creditors  to  set 
aside  a  deed  from  such  cotenants  to  the  debtor's  wife  as  fraudu- 
lent, such  deed  being  made  by  them  in  a  voluntary  partition 
of  the  lands.    Watts  v.  Burgess,  126  Ala.  170  (27  So.  Rep. 
763).    In  an  action  to  set  aside  a  deed  made  by  the  grantor 
and  his  wife  to  a  trustee  to  hold  in  trust  for  the  grantor's 
children,  the  trustee  and  the  cestui  que  trustent  are  necessary 
parties.    Talbott  v.  Leatherbury,  92  Md.  166  (48  Atl.  Rep. 
733). 

Sec.  328.  Setting  aside — ^Practice.  The  fact  that  a 
judgment  creditor  could  enforce  his  judgment  against  land 
fraudulently  conveyed  by  a  sale  on  execution  does  not  prevent 
his  maintaining  a  creditor's  bill  to  secure  a  cancellation  of  the 
fraudulent  conveyance,  since  such  remedies  are  concurrent. 
Anderson  v.  Provident  Life  &  Trust  Co.,  25  Wash.  20  (64 
Pac.  Rep.  933).  A  decree  setting  aside  a  fraudulent  convey- 
ance must  be  made  subject  to  prior  existing  liens  on  the  prop- 
erty, and  the  court  has  no  power  to  change  their  terms  and 
conditions,  Root-Tea-Na-Herb  Co.  v.  Rightmire,  48  W.  Va. 
222.    (36  S.  E.  Rep.  359). 

Under  Mansf.  Ark.  Dig.,  §5288  a  receiver  may  be  ap- 
pointed to  take  charge  of  the  property  pending  the  action. 
Springfield  Grocery  Co.  v.  Thomas,  3  Ind.  Ter.  330  (58  S- 
W.  Rep.  557).  In  West  Virginia  it  is  held  that  in  an  action 
to  have  a  conveyance  declared  void  as  to  creditors  and  to 
subject  the  land  to  the  payment  of  the  debts  of  such  creditors, 
it  is  not  required  or  necessary  that  the  creditors  of 
the  fraudulent  grantor  or  debtor  should  be  convened  and  their 
debts  reported.    Blubaugh  v.  Loomis,  48  W.  Va.  666  (37  S.  E. 
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Rep.  794) .  A  creditor  may  enjoin  the  assignment  of  a  mortgage 
which  has  been  fraudulently  placed  on  the  debtor's  property, 
as  equity  has  concurrent  jurisdiction  with  law  in  case  of  a  frau- 
dulent conveyance.  Orr  v.  Peters,  197  Pa.  St.  606  (47  Atl. 
Rep.  849). 

Sec.  329.  Setting  aside — Proof  of  fraud — Declarations 
•—Badges  of  fraud.  Fraudulent  intent  may  be  established 
by  circumstantial  evidence.  De  Ruiter  v.  De  Ruiter,  28  Ind. 
App.  9  (62  N.  E.  Rep.  100)  ;  Stauffer  v.  Kennedy,  47  W.  Va. 
714  (35  S.  E.  Rep.  892).  In  the  absence  of  evidence  showing  a 
conspiracy  to  defraud  the  plaintiff,  declarations  of  the  grantor 
made  after  his  conveyance  and  in  the  absence  of  his  grantee 
are  not  admissible.  Skelley  v.  Vail,  t.'j  Ind.  App.  369  (60  N. 
E.  Rep.  961).  Where  a  conveyance  of  lands  made  by  a  hus- 
band to  his  wife  is  defended  against  an  attack  made  by  his 
creditors  on  the  ground  that  her  money  paid  for  the  land  when 
he  purchased  it,  his  declarations  to  his  grantor  at  the  time  of 
making  the  conveyance  to  him  objecting  to  such  conveyance 
and  insisting  upon  its  being  made  to  his  wife  are  admissible. 
McGhee  v.  Wells,  57  S.  C.  280  (35  S.  E.  Rep.  529;  76  Am. 
St.  Rep.  567).  As  to  admissibility  of  declarations,  see  German 
Ins.  Co.  V.  Bartlett,  188  111.  165  (58  N.  E.  Rep.  1075 ;  80  Am. 
St.  Rep.  172).  la.  Laws,  27th  Gen.  Assem.,  ch.  108,  §  i  cre- 
ating an  exception  as  to  the  competency  of  husband  and  wife 
to  testify  against  each  other  by  permitting  them  to  do  so  in 
actions  by  a  judgment  creditor  to  set  aside  a  fraudulent  con- 
veyance of  property  between  them,  is  constitutional.  Burk  v. 
Putman,  113  la.  232  (84  N.  W.  Rep.  1053;  86  Am.  St.  Rep. 
372).  Retention  of  possession  by  a  grantor  in  a  voluntary 
unrecorded  deed  may  be  shown  together  with  his  acts  and  dec- 
larations after  the  execution  of  the  deed,  so  long  as  he  retains 
possession,  showing  the  character  of  such  possession.  Bush 
&  Mallett  Co.  v.  Helbing,  134  Cal.  676  (66  Pac.  Rep.  967). 
Admissions  by  an  alleged  fraudulent  grantor  that  he  was  ren- 
dered insolvent  by  the  execution  of  the  conveyance  in  question 
are  admissible.  Talliaferro  v.  Evans,  160  Mo.  380  (61  S.  W. 
Rep.  185).  A  conveyance  alleged  in  the  pleadings  to  be  fraud- 
ulent because  made  without  any  consideration  will  not  be  set 
aside  w^here  the  proof  shows  that  there  was  some  consideration 
for  it,  although  inadequate.  Millhiser  v.  McKinley,  98  Va. 
^07  (35  S.  E.  Rep.  446).  The  schedules  filed  by  an  insolvent 
in   bankruptcy  proceedings  are  not  competent  proof  of  the 
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amount  of  his  indebtedness.    Hibbs  v.  Marpe,  84  Minn.  10 
(86  N.  W.  Rep.  612).     The  giving  by  an  insolvent  debtor  to 
one  of  his  creditors  of  a  mortgage  in  the  form  of  an  absolute 
deed,  withholding  it  from  record  and  stating  therein  a  false 
and  exaggerated  consideration  are  all  badges  of  fraud.     Ellis 
V.  Musselman,  61  Neb.  262  (85  N.  W.  Rep.  75).    Not  record- 
ing a  mortgage  for  five  months,  at  the  mortgagor's  request, 
does  not  render  it  void  as  to  general  creditors,  in  the  absence  of 
iraud  or  some  improper  motive.    Andrus  v.  Burke,  61  N.  J. 
Eq.  297  (48  Atl.  Rep.  228). 

Sec.  330.  Setting  aside — Burden  and  sufficiency  of 
proof.  When  a  father  transfers  all  of  his  property  to  his 
children,  and  immediatetly  thereafter  incurs  a  large  indebted- 
ness for  property,  a  large  part  of  which  he  also  transfers  to  his 
<^hildren,  in  a  suit  by  the  creditor  to  set  aside  such  transfers  as 
fraudulent  the  burden  of  proof  is  on  the  grantees  to  show  a 
sufficient  consideration  for  the  transfers,  and  that  the  same  were 
niade  in  good  faith.  Ayres  v.  Wolcott,  62  Neb.  805  (87  N. 
^*-  Rep.  906).  It  is'error  to  instruct  that  if  a  vendee  had 
Knowledge  or  notice  that  a  vendor  was  disposing  of  his  prop- 
^^y  for  the  purpose  of  delaying  or  defrauding  his  creditors, 
^C  burden  would  be  on  the  vendee  to  show  that  he  made  the 
purchase  in  good  faith,  as  fraud  is  never  presumed,  but  must 
be  proven ;  and  when  it  is  claimed  that  a  preferred  creditor 
participated  in  the  alleged  fraudulent  designs  of  the  debtor  to 
defraud,  hinder  and  delay  other  creditors,  the  burden  is  on  him 
making  the  charge  to  prove  it  by  a  preponderance  of  evidence. 
Steinberg  v.  Buffum,  61  Neb.  778  (86  N.  W.  Rep.  491).  In 
an  action  to  set  aside  a  deed  as  fraudulent,  the  deed  will  be 
deemed  to  have  been  executed  bona  fide  when  it  was  executed 
as  security  for  a  debt  from  the  grantor  to  the  grantee  and  there 
is  no  proof  that  the  grantee  acted  fraudulently,  or  that  he  knew 
the  grantor  owed  others ;  but  the  grantor,  in  such  case,  still 
has  an  equity  of  redemption  in  the  property,  which  will  be  sub- 
jected to  the  payment  of  his  debts.  Piatt  v.  McClong,  N.  J. 
Eq.  (49  Atl.  Rep.  1125).  For  particular  fact  cases  in 
which  the  evidence  was  held  sufficient  to  show  the  conveyance 
to  be  fraudulent  as  to  creditors,  see  Kinmonth  v.  White,  N. 
J.  Eq.  (47  Atl.  Rep.  i)  ;  Harrison  v.  Calvert,  Ky. 
(64  S.  W.  Rep.  521  23  Ky.  Law  Rep.  890) ;  Morton  v.  Den- 
ham,  39  Or.  227  (64  Pac.  Rep.  384)  ;  Cohn  v.  Kelley,  132 
Cal.  468  (64  Pac.  Rep.  709).    For  particular  fact  cases  in 
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which  the  evidence  was  held  insuificient  to  show  that  a  deed 
was  executed  to  defraud  creditors,  see  Baxter  v.  Pritchard,  1 13 
la.  422  (85  N.  W.  Rep.  633) ;  Meyer  Bros.  Drug  Co.,  v.  White, 
165  Mo.  136  (65  S.  W.  Rep.  29s)  ;  Fehlig  v.  Busch,  165  Mo. 
144  (65  S.  W.  Rep.  542)  ;  Troy  v.  Bickford,  24  Wash.  159 
(64  Pac.  Rep.  152). 

Sec*  331.  Attachment  of  property  fraudulently  con- 
veyed. Under  Me.  Rev.  Stat.,  ch.  76,  §  14,  an  attachmeiit 
may  be  levied  ,on  land  fraudulently  conveyed  by  a  debtor.  In 
such  case,  the  tenant  in  possession  is  not  ousted,  but  the  officer 
delivers  to  the  creditor  a  momentary  seisin  sufficient  to  en- 
able him  to  maintain  an  action  for  its  recovery  in  his  own 
name,  in  which  action  the  court  can  determine  whether  or 
not  the  plaintiff  is  legally  entitled  to  an  attachment,  and  in- 
quire into  the  alleged  fraudulent  conveyance.  Stickney  Coal 
Co.  V.  Goodwin,  95  Me.  246  (49  Atl.  Rep.  1039 ;  85  Am.  St. 
Rep.  408).  A  conveyance  in  fraud  of  creditors  being  regarded 
as  void  as  against  them,  under  the  statute  of  frauds  of  Ne- 
braska, it  is  held  that  the  creditors  of  such  a  grantor  may 
acquire  a  lien  on  the  land  conveyed,  while  the  naked  legal  title 
is  in  his  fraudulent  grantee,  by  their  levy  of  an  attachment 
thereon,  and  such  lien  has  priority  over  an  attachment  levied 
on  the  property  by  the  creditors  of  the  fraudulent  gjantee. 
Westevelt  v.  Hagge,  61  Neb.  647  (85  N.  W.  Rep.  852;  54 
L.  R.  A.  333).  Creditors  levying  attachments  on  land  after 
the  execution  and  delivery  of  a  mortgage  on  the  same  do  not 
acquire  any  priority  by  the  mortgage  being  subsequently  de- 
clared to  operate  as  an  assignment  for  the  benefit  of  creditors. 
Tlirockmorton  v.  Monroe,  Ky.  (60  S.  W.  Rep.  721 ; 
22  Ky.  Law  Rep.  1450). 
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Sec.  332.    Who  may  claim  a  homestead  as  ''head  of  a 

family.**  An  unmarried  man,  without  children,  living  with 
his  mother  in  hired  rooms,  and  contributing  to  the 
expense  may  acquire  a  homested  as  the  head  of  a 
family.      Hyser  v.   Mansfield,  72  Vt.  71  (47  Atl.  Rep.  105). 
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As  to  who  \\411  be  regarded  as  the  "head  of  a  family/*  within 
the  meaning  of  Fla.  Const.,  art.  i.  §  lo,  so  as  to  be  entitled 
to  claim  a  homestead,  see  De  Cbttes  v.  Clarkson,  Fla. 
(29  So.  Rep.  442).  A  father  and  his  adult  daughter  living 
together  as  a  family  does  not  constitute  him  the  "head  of  a 
family,"  so  as  to  entitle  him  to  the  right  to  claim  a  homestead, 
as  such,  under  Neb.  Comp.  Stat.,  1899,  ch.  36,  §  15,  unless 
it  appears  that  she  is  under  his  care  and  maintenance  and  is 
unable  to  take  care  of  or  support  herself.  Hyde  v.  Hyde,  60 
Neb.  502  (83  N.  W.  Rep.  673).  The  court  say:  "In  the 
present  case  appellant's  right  to  be  classed  as  the  head  of  a 
family  'would  depend  upon  the  following :  Has  he  residing 
'on  the  premises  with  him'  and  'under  his  care  and  maintenance' 
a  daughter  who  has  attained  the  age  of  her  majority,  and  is 
unable  to  take  care  of  and  support  herself?  The  proper  ans- 
wer to  this  question  must  be  determine4  from  the  facts  and 
circumstances  as  disclosed  by  the  evidence.  Waples  on  Home- 
stead and  Exceptions  (page  59)  says  *  "Dependent  for  sup- 
port" means  actual  and  necessary  dependence  by  persons  un- 
able to  earn  a  livlihood,  who  have  some  natural  claim.'  In 
support  of  the  rule,  the  author  cites  the  following  authorities : 
Decuir  v.  Benker,  33  La.  Ann.  320 ;  Cox  v.  Stafford,  14  How. 
Prac.  521 ;  Whalen  v.  Cadman,  11  la.  226;  In  re  Lambson,  2 
Hughes,  233  (Fed.  Cas.  No.  8,029)." 

Sec.  333.  In  what  lands  a  homestead  may  be  claimed — 
Shifting  from  one  tract  to  another.  A  homestead  may  be 
claimed  in  land  held  by  a  husband  and  wife  as  an  estate  by 
entirety.  Cole  v.  Cole,  126  Mich.  569  (85  N.  W.  Rep.  1098). 
In  Mississippi  a  husband  may  claim  a  homestead  in  land  held 
by  him  and  his  wife  as  tenants  in  common.  Code  1892,  §  1973 
applied.  Chapman  v.  White  Sewing  Machine  Co.,  78  Miss.  438 
(28  So.  Rep.  735).  A  father  is  entitled  to  claim  a  homestead 
in  land,  which  he  has  attempted  to  convey  to  his  wife  and  son 
in  undivided  moieties,  and  the  conveyance  as  to  the  son  has 
failed  because  of  failure  to  deliver  tlie  deed  before  the  son's 
death,  as  that  one-half  interest  remained  in  the  father.  Chap- 
man V.  WTiite  Sewing  Machine  Co.,  ^J  Miss.  890  (28  So.  Rep. 
749).  In  Kentucky  it  is  held  that  a  homestead  may  be  claimed 
in  noncontiguous  tracts  of  land  where  they  are  used  for  home- 
stead purposes.  Donaldson  v.  Richart,  (Ky.)  60  S.  W.  Rep. 
405  (33  Ky.  Law  Rep.  1268).  In  Tennessee  a  homestead  may 
be  claimed  in  several  non-contiguous  lots  so  located  that  one 
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could  be  occupied  for  residence  purposes  and  the  other  used 
as  truck  patches  in  connection  therewith.  Moses  v.  Groner, 
io6  Tenn.  I2i  (6o  S.  W.  Rep.  497).  A  remainderman  may 
acquire  the  precedent  estate,  after  the  levy  of  an  execution,  and 
then  claim  a  homestead  therein  so  as  to  defeat  the  execution 
lien,  since  the  acquisition  of  the  additional  interest  in  the  prop- 
erty does  not  devest  the  judgment  creditor  of  his  lien  on  the 
property.  Wright  v  Bond,  127  N.  C.  39  (37  S.  E.  Rep.  65; 
80  Am.  St.  Rep.  781).  The  homestead  law  of  Missouri  allows 
the  sale  of  the  homestead  and  the  investing  of  the  proceeds  in 
another,  and  permits  the  carrying  of  the  exemption  of  the  first 
into  the  second.  New  Madrid  Banking  Co.  v.  Brown,  165 
Mo.  32  (65  S.  W.  Rep.  297).  In  Texas  it  is  held  that  a 
widower  having  a  homestead  right  in  property  acquired  dur- 
ing the  lifetime  of  his  wife  cannot  shift  the  homestead  claim 
to  other  land  owned  bv  him  at  the  time  of  her  deatli.  Qiamber- 
lin  V.  Leland,  94  Tex.  502  (62  S.  W.  Rep.  740).  Distinguish- 
ing Schneider  v.  Bray,  59  Tex.  668;  Watkins  v.  Davis,  61 
Tex.  414. 

Sec.  334.  Occupancy  and  use  necessary.  Land  ac- 
quired by  purchase  cannot  be  claimed  as  a  homestead  as 
against  the  claim  of  a  creditor  whose  execution  is  le\ned  on  the 
land  before  its  occupancy  as  a  homestead,  although  it  is  so 
occupied  at  the  time  of  the  sale  under  the  execution.  Marshall 
v.  Mahomey,  Ky.  (63  S.  W.  Rep.  471 ;  23  Ky.  Law 
Rep.  527).  The  court  say:  "We  are  aware  that  in  a  number 
of  cases  this  court  has  held  that,  where  the  title  to  the  home- 
stead was  derived  by  descent,  the  heir  was  entitled  to  a  reas- 
onable time  after  the  death  of  the  ancestor  to  claim  homestead, 
and  that  until  such  time  had  elapsed  it  could  not  be  levied 
on  and  sold,  even  if  the  debt  existed  at  the  time  it  was  i|i- 
herited.  See  Jewell  v.  Qark*s  Ex'r,  78  Ky.  398,  Dwelly  v. 
Galbraith,  5  Ky-  Law  Rep.  209,  and  Miller  v.  Bennett,  (Ky.) 
12  S.  W.  Rep.  194.  The  opinions  are  predicated  upon  the 
idea  that  the  statute  does  not  deny  exemption  if  the  title  be  de- 
rived by  descent,  and  not  by  purchase.  "But  this  doctrine  has 
not  been  extended  to  cases  where  the  title  to  the  homestead 
was  acquired  by  purchase,  and  the  construction  by  this  court 
seems  to  be  generally  supported  by  those  of  other  states.  In 
Austin  V.  Stanly,  46  N.  H.  51,  the  court  said:  'Under  the 
homestead  act,  a  debtor  cannot  hold  a  place  which  was  not 
his  home  at  the  time  of  the  levy  of  his  creditor's  execution.* 
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In  Jackson  v.Bowles,  (/j  Mo.  609,  the  court  said :  'As  against 
« the  purchaser  of  land  at  an  execution  sale,  occupancy  at  the  time 
of  the  sale  is  not  alone  sufficient  to  create  a  homestead  in  the 
head  of  the  family.  It  must  exist  at  the  time  of  the  levy.' 
In  Kelly  v.  Dill,  23  Minn.  435,  this  court  said :  The  owner 
cannot,  by  making  the  land  his  homestead,  defeat  the  lien  of 
an  attachment  previously  levied.'  In  Ingels  v.  Ingels,  50 
Kan.  755  (32  Pac.Rep.  387),  the  court  said:  'Occupancy,  after 
the  levy  of  execution,  does  not  change  the  rights  of  the  parties.' 
In  Tiller  v.  Bass,  57  Ark.  179  (21  S.  W.  Rep.  34),  it  was 
held:  'Occupancy  of  land  as  a  residence  after  the  levy  of 
an  execution  thereon  will  not  exempt  the  land  from  sale  under 
execution.*  In  Freeman  v.  Stewart,  5  Biss.  19  (Fed.  Cas.  No. 
5088),  it  was  held:  'The  homestead  exemption  must  exist 
or  be  claimed  at  the  time  the  writing  came  into  the  officer's 
hands.  The  defendant,  moving  into  the  property  thereafter, 
cannot  hold  it  exempt  as  a  homestead.' 


9  n 


Sec  335*  Occupancy  and  use  necesaary— Intention  to 
occupy  as  a  home«at  some  future  time*  One  who  with  his 
family  is  actually  occupying  property  belonging  to  him  as  a 
home,  intending  to  remain  there  for  the  present,  cannot  claim 
a  homestead  in  other  property  owned  by  him,  by  reason  of  his 
intention  to  remove  to  it  and  occupy  it  as  a  home  at  some  in- 
definite future  period.  Davis  v.  Kelly,  62  Neb.  642  (87  N.  W. 
Rep.  347) .  To  the  same  effect  is  the  case  of  O'Brien  v.  Woeltz, 
94  Tex.  148  (58  S.W.  Rep.  943 ;  86  Am.St.  Rep.  829).  In  the 
first  case,  the  court  say :  "It  is  true  that  actual  occupancy  is  not 
absolutely  required  in  every  case  where  a  homestead  is  claimed. 
Nevertheless,  occupancy  is  the  test  established  by  the  statute, 
and  it  is  only  through  liberal  construction,  to  meet  the  bene- 
ficent ends  of  the  statute,  that  certain  substitutes  therefor  have 
been  permitted.  The  most  usual  is  what  has  been  called  'con- 
structive occupancy,'  as,  for  example,  where  property  occupied 
as  a  homestead  has  been  temporarily  vacated  without  abandon- 
ment, and  with  bona  fide  and  subsisting  intention  to  return. 
Another  has  been  permitted  in  case  of  vacant  and  unimproved 
property  in  present  process  of  preparation  for  a  home,  and  in 
other  cases  where  property  purchased  for  use  as  a  homestead 
is  for  some  temporary  reason  not  available  as  such,  but  is 
preparing  as  fast  as  reasonably  may  be  expected.  In  such  cases, 
where  there  is  a  bona  fide  present  intention  and  preparation  to 
occupy  the  property  as  a  homestead,  followed  by  actual  oc- 
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cupancy  within  a  reasonable  time,  it  is  entirely  within  the 
bounds  of  legitimate  construction  to  hold  the  property  as 
a  homestead.  Hanlon  v.  Pollard,  17  Neb.  368  (22  N.W.  Rep. ' 
767)  ;  Swaney  v.  Hutchins,  13  Neb.  266  (13  N.  W.  Rep.  282). 
But  it  does  not  follow  that  a  bare  intention  to  occupy  such  prop- 
erty at  some  future  time  will,  of  itself,  suffice  to  impress  the 
property  with  the  character  of  a  homestead  while  it  remains 
unoccupied.  Much  less,  where  an  unreasonably  long  period 
intervenes,  during  which  tenants  are  placed  in  possession,  and 
the  claimant  and  his  family  actually  live  upon  other  land  be- 
longing to  him,  should  such  a  vague  and  general  intention 
suffice  to  make  the  belated  occupancy  relate  back  to  the  acqui- 
sition of  the  land.  There  must  be  a  present  intention  to  oc- 
cupy it  as  a  homestead  as  soon  as  circumstances  reasonably 
permit,  evidenced  by  acts  of  preparation  indicating  such  inten- 
tion. Grosholz  v.  Newman,  21  Wall.  481  (22  L.  Ed.  471)  ; 
Evans  v.  Caiman,  92  Mich.  427  (52  N.  W.  Rep.  787;  31  Am. 
St.  Rep.  606)  ;  Ingels  v.  Ingels,  50  Kan.  755  (32  Pac.  Rep.  387, 
and  cases  cited)  ;  Edgerton  v.  Connelly,  3  Kan.  App.  618  (44 
Pac.  Rep..  22)  ;  O'Brien  v.  Woeltz,  94  Tex.  148  (58  S.  W.  Rep. 
943 ;  86  Am.  St.  Rep.  829)  ;  Wilkerson  v.  Jones  Tex.  Civ. 
App.  (40  S.  W.  Rep.  1046) ."  Where  the  property  which 
had  constituted  a  homestead  was  condemned  by  the  city,  and 
the  owner,  pending  the  payment  of  the  award,  purchased  a  va- 
cant lot,  with  the  intention  of  buying  the  former  dwelling 
when  sold  by  the  city  and  moving  it  to  such  lot,  which  was 
done,  but  not  until  after  the  levy  of  an  execution,  the  family 
occupying  the  house  continuously,  and  where  some  improve- 
ments had  been  made  on  the  lot,  prior  to  the  levy,  looking  to 
the  making  the  home  there  just  as  soon  as  the  award  should 
be  paid  by  the  city,  it  was  held  that  the  lot  and  house  was 
a  homestead,  and  exempt  from  sale  on  the  execution.  Corey 
V.  Waldo,  126  Mich.  706  (86  N.  W.  Rep.  122). 

Applying  the  provision  in  the  homestead  law  of  Oklahoma 
that  lands  claimed  as  a  homestead  "shall  be  used  as  a  home  for 
the  family,"  it  is  held  that  a  mere  intention  to  occupy  prem- 
ises at  some  future  time  as  a  home,  without  actual  occupancy, 
is  insufficient  to  impress  upon  them  the  homestead  character. 
Ball  v.  Houston,  11  Okla,  233  (66  Pac.  Rep.  358).  The  court 
say :  "The  language  of  our  statute  is  'that  the  same  shall  be 
used  as  a  home  for  the  family.'  Webster  defines  the  word 
'use'  to  mean  'the  act  of  employing  anything,  or  of  appKing 
it  to  one's  service;  the  state  of  being  so  employed  or  applied; 
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application ;  employment ;  conversion  to  some  purpose ;  to  make 
use ;  to  employ ;  to  derive  service  from ;  to  use ;  to  avail  one's 
self  of ;  to  put  to  a  purpose.'    There  seems  to  be  a  distinction 
beUveen  the  word  'use*  and    the    word    'occupy.'    'Occupy' 
means  *to  take  or  hold  possession  of ;  to  hold  or  keep  for  use ; 
to  possess ;  to  use ;  to  hold  possession ;  to  be  an  occupant.'    We 
are  aware  that  the  popular  idea  of  a  homestead  is  uniformly  as- 
sociated with  that  of  the  occuj)ancy  of  the  place  so  designated 
either  in  the  past,  the  present,  or  the  future.    The  nature  of  the 
occupancy  by  which  land  may  be  impressed  by  the  homestead 
character  should  always  be  carefully  distinguished  from  the 
possession  such  as  may  be  sufficient  to  serve  as  evidence  of  no- 
tice of  title  in  the  owner.    The  latter  may    be    constructive, 
while  the  former  must  in  every  instance  be  actual  in  the  sense 
that  it  should  not  depend  upon  paper   evidence,  the  mere  erec- 
tion of  improvements,  the  payment  of  taxes,  dr  the  exercise 
of  personal  control  over  the  property  to  be  affected.  Mr.  Thomp- 
son in  his  work  on  Homestead  Exemptions  (§  245),  says:  'The 
chief  reason  why  actual  occupancy  is  insisted  upon  as  a  con- 
dition to  the  exemption  of  the  homestead  is  that  it  may  serve 
to  notify  the  world  that  it  is  the  place  claimed  by  the  owner  as 
exempt;  that  such  owner  may  not    obtain    credit    upon    the 
strength  of  his  ownership  of  lands  subject  to  the  exemption, 
and  so,  by  concealing  its  real  character,  pervert  the  beneficent 
provisions  of  the  statute  into  an  adjunct  to  the  practice  of 
fraud  and  deceit  upon  those  persons  who  are  disposed  to  give 
him  credit  relying  upon  his  apparent  solvency.'    In  the  case 
of  Christy  V.  Dyer,  14  la.  441   (81  Am.  Dec.    495),    Judge 
Wright,  in  pronouncing  the  opinion  of  the  court,  says:    TJn- 
til  such  occupancy,  the  proposed  creditor  cannot  know  what 
It  is  that  may  be  claimed  as  exempt.    If  there  is  actual  resi- 
dence, however,  he  knows  that  the  law  gives  exemption.*    In 
Elston  V.  Robinson,  23  la.  208,  the  same  court  says:    'Oc- 
cupancy of  the  premises — ^the  use  of  the  house  thereon  by  the 
family — ^is  essential  to  invest  the  property  with  the  homestead 
character,  and  mere  intention  to  thus  occupy  it  is  not  sufficient, 
though  subsequently  carried  out ;  and  it  may,  therefore  be  sub- 
jected to  a  judgment  rendered  on- a  debt  contracted  prior  to 
such  occupancy,  though  not  until  after  the  purchase  of  the 
land  on  which  the  improvements  are  subsequently  made.'    In 
Currier  v.  Woodward,  62  N.  H.  63,  the  court    says:    'Oc- 
cupancy is  essential  to  the  existence  of  the  homestead  right, 
and  for  the  purpose  of  its  creation  or  inception  the  occupancy 
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must  be  actual;  but  when  the  premises  have  become  invested 
with  the  homestead  character,  and  a  homestead  has  been  once 
acquired,  a  constructive  occupancy  may  be  sufficient  to  retain 
it,  and  it  will  not  be  lost  by  a  temporary  absence  with  no  in- 
tention of  abandonment.    The  statute  exempts  only  the  home- 
stead in  fact, — the  place  of  the  home.     It  does  not  undertake 
to  exempt  a  contemplated  future  homestead,  and  therefore  the 
mere  intention  to  occupy  the  premises  at  some  future  time  as 
a  home,  without  actual  occupancy,  is  insufficient  to  impress 
upon  them  the  homestead  character.'    The  supreme  court  of 
the  United  States,  in  an  opinion  rendered  by  the  chief  justice, 
in  the  case  of  Grosholz  v.  Newman,  21  Wall.  481  (22  L.  Ed. 
471),  uses  the  following  language:    'A  secret  intention  of  the 
seller,  not  made  known,  cannot  affect  the  purchaser.    Unless 
the  purchaser  knew,  or  from  the  circumstances  ought  to  have 
known,  that  the  lots  were  a  part  of  the  homestead,  he  had  the 
right  to  treat  with  and  purchase  from  the  husband  without 
the  concurrence  of  his  wife.'    And  in  this  case  it  was  held  'that 
the  mere  intention  to  make  a  lot  a  part  of  the  homestead  will 
not  clothe  the  lot  with  exemption.'     In  Holden  v.  Pinney,  6 
Cal.  234,  in  discussing  the  previous  cases  decided  involving 
this  question  in  that  state,  the  court  says:     The  conclusions 
drawn  from  the  cases  already  decided  are:     First.     That  a 
homestead  is  the  family  residence,  and,  in  order  to  constitute 
a  homestead,  there  must  be  actual  occupancy,  with  the  intention 
of  dedicating  the  premises  to  such  purposes.     Second.     That 
when  the  premises  have  acquired  the  character  of  a  homestead 
by  actual  occupation  with  that  intention,  the  estate  thus  created 
cannot  be  destroyed  except  by  the  concurrence  of  both  hus- 
band and  wife.    Neither  will  their  removal  from  the  premises 
operate  as  an  abandonment.'    In  Benedict  v.  Bunnell,  7  Cal. 
245,  the  doctrine  is  laid  down:    'Premises  never  assume  the 
character  of  a  homestead  until  actual  residence  thereon  by  the 
family.'     In  Gregg  v.  Bostwick,  33  Cal.  220  (91  Am.  Dec. 
637),  the  court  says:    *The  particular  land,  and  none  other, 
which  was  actually  occupied  for  homestead  purposes  by    the 
claimant  at  the  time  of  making  the  declaration  of  homestead, 
will  be  exempt  under  its  operation.  The  dedication  for  which 
the  statute  provided  ex  proprio  vigore  does  not  impress  upon 
the  land  the  equity  of  homestead.'  In  Williams  v.  Dorris,  31 
Ark.  466,  the  court  says :    *A  mere  intention  to  build  a  dwell- 
ing house  on  a  tract  of  land  and  occupy  it  as  a  homestead 
does  not  impress  it  with  that  character  until  the  intention  is. 
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carried  into  effect/  In  the  case  of  Lee  v.  Miller,  1 1  Allen,  37, 
the  court  says:  'Making  and  recording  a  declaration  under 
Gen.  Stat.,  ch.  104  §  2,  and  beginning  to  build  a  house  upon  the 
land  mentioned  in  such  declaration,  will  not  entitle  one  to  an 
estate  of  homestead  therein  until  he  actually  occupies  the  same 
as  a  residence/  In  Drucker  v.  Rosenstein,  19  Fla.  191,  the 
court  says:  The  property  must,  when  claimed  as  exempt,  be 
stamped  with  the  character  of  a  home  by  some  circumstance 
other  than  the  intention  to  make  it  so.  A  bare  lot  unoccupied 
cannot  be  a  homestead.  Lumber  placed  upon  it  for  the  purpose 
of  building  is  not  occupancy,  even  though  there  may  be  a  con- 
tract made  for  the  building.  It  would  be  difficult  to  draw  a 
line  where  exemption  begins  to  attach  to  unimproved  lands 
if  this  claim  of  immunity  is  allowed.' " 

Sec.  336.  Amount  of  land  claimed.  la.  Code,  §  51,. 
providing  that  the  repeal  of  existing  laws  was  not  to  **affect  any 
act  done,  any  right  accruing  or  which  has  accrued  or  been  es- 
tablished," is  held  to  protect  an  existing  right  of  homestead 
in  unplatted  lands  so  as  to  prevent  the  cutting  down  the 
amount  claimed  on  account  of  the  extention  of  corporate 
limits  of  a  city  so  as  to  include  the  lands.  Code  1873,  §  1996 ; 
Code  1897,  §2987,  construed  and  applied.  Savers  v.  Childers. 
112  la.  677  (84  X.  \V.  Rep.  938).  Under  Florida  Constitu- 
tion of  1885,  §1,  art.  10,  the  exemption  of  a  homestead  in  an 
incorporated  city  or  town  does  not  extend  to  any  other  improve- 
ments or  buildings  than  are  comprehended  under  the  terms 
"residence  and  business  house  of  the  owner/'  and,  where  the 
excessive  improvements  or  buildings  are  not  physically  con- 
nected with  the  residence  or  business  house,  such  improvements 
or  buildings,  and  the  land  upon  which  they  are  situated,  may 
be  sold  under  execution  for  the  owner's  debts ;  the  same  rule 
applies  to  such  excessive  improvements  even  though  they  are 
inseparably  attached  to,  or  form  parts  of,  an  indivisible  build- 
ing, w^hich  likewise  constitutes  the  residence  and  business 
house  of  the  owner.  Smith  v.  Guckenheimer,  42  Fla.  i  (27  So. 
Rep.  900.) 

Sec.  337.  Selection,  allotment  and  declaration  of 
homestead.  One  entitled  to  claim  a  quarter-section  of  land 
as  a  homestead  is  not  bound  to  select  the  governmental  sub- 
division of  that  size  on  which  his  residence  may  happen  to  be 
located,  where  he  owns  land  in  the  same  body  in  excess  of  that 
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amount.  Foogman  v.  Patterson,  9  N.  Dak.  254  (83  N.  W.  Rep 
15).  The  allotment  of  a  homestead  cannot  be  set  aside  for 
irregularities,  unless  the  party  objecting  thereto  makes  his  ex- 
ceptions within  the  time  and  manner  prescribed  by  statute. 
Gates  V.  Munday,  127  N.  C.  439  (37  S.  E.  Rep.  457).  A  stat- 
utory provision  requiring  a  declaration  of  homestead  to  contain 
an  estimate  of  the  "actual  cash  value"  is  not  complied  with  by 
stating  their  "actual  cost  value."  Tappendorff  v.  Moranda,  134 
Cal.  419  (66  Pac.  Rep.  491).  In  Alabama  the  owner  of  a  200- 
acre  tract  of  land  touching  and  used  in  connection  with  a 
smaller  tract  on  which  he  resides  may  have  160  acres  in  a  solid 
body  out  of  the  200-acre  tract  as  his  homestead,  where  it  does 
not  exceed  in  value  the  statutory  limit.  Lyon  v.  Harden,  129" 
Ala.  643  (29  So.  Rep.  jjj).  Mo.  Rev.  Stat.  1889,  §§  4903, 
4907  construed  and  applied — selection  of  homestead — duty  of 
officer  making  levy.  Stinson  v.  Call,  163  Mo.  323  (63  S.  W. 
Rep.  729).  In  North  Dakota  the  right  to  claim  a  homestead  is 
held  to  be  waived  when  no  selection  and  declaration  of  home* 
stead  is  made  under"  Rev.  Codes,  §§  3606,  3621,  3622,  3625, 
where  the  homestead  claimant  owns  lands  in  one  body  where 
his  residence  is  located,  in  excess  of  the  statutory  amount  of  a 
homestead.  Foogman  v.  Patterson,  9  N.  Dak.  254  (83  N.  W. 
Rep.  15).  Wash.  Laws  1895,  p.  109  construed  and  applied — 
selection  of  homestead.  Ross  v.  Howard,  25  Wash,  i  (64  Pac. 
Rep.  794).  In  order  to  claim  a  homestead  in  a  suit  by  creditors' 
bill,  the  right  must  be  set  up  in  the  answer.  First  National 
Bank  v.  Vest,  187  111.  389  (58  N.  E.  flep.  229). 

Sec.  338.    Exemption  of  homestead  from  debts.     A 

claim  of  homestead  in  lands  purchased  by  a  judgment  debtor 
with  funds  furnished  by  his  wife  and  children  is  superior  to  the 
lien  of  a  judgment  at  the  time  existing  against  him.  Maples  v. 
Rawlins,  105  Tenn.  457  (58  S.  W.  Rep.  644;  80  Am.  St.  Rep. 
903).  Real  estate  acquired  and  actually  occupied  as  a  home- 
stead by  a  husband  against  whom  a  judgment  has  been  ob- 
tained may  be  conveyed  by  him  free  from  such  lien.  Randolph 
V  Sprague,  10  Kan.  App.  583  (63  Pac.  Rep.  446) ;  Northrup  v. 
Horville,  Kan.  App.  (62  Pac.  Rep.  9) ;  Burton  v.  Look, 
162  Mo.  502  (63  S.  W.  Rep.  112).  A  judgment  debtor,  in  pos- 
session of  property  which  he  claims  as  a  homestead,  may  enjoin 
a  threatened  sale  on  execution,  since  a  completed  levy  would 
be  a  cloud  upon  his  title,  and,  being  in  possession,  he  cannot 
bring  an  action  in  ejectment.    Hyser  v.  Mansfield,  72  Vt.  71 
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(47  Atl.  Rep.  ids).  In  Missouri  a  judicial  sale  of  an  owner's 
homestead  during  his  life  to  satisfy  his  debts  is  void.  New 
^fadrid  Banking  Co.  v.  Brown,  165  Mo.  32  (65  S.  W.  Rep. 
297).  Under  Ky.  Stat,  §  1702,  providing  that  the  homestead 
shall  not  exist  "if  the  debt  or  liability  existed  prior  to  the  pur- 
chase of  the  land,  or  of  the  erection  of  the  improvements  there- 
on/' to  entitle  a  debtor  to  a  homestead,  he  must  show  that  the 
debt  was  created  since  the  purchase  of  the  land  and  the  erection 
of  the  improvements  thereon.  Davidson  v.  Dishman,  (Ky.) 
59  S.  W.  Rep.  326  (22  Ky.  Law  Rep.  940).  The  fact  that 
land  claimed  as  a  homestead  is  paid  for  with  pension  money 
does  not  affect  the  application  of  this  statute.  Curtis  v.  Helton, 
Ky.  (59  S.  W.  Rep.  745;  22  Ky.  Law  Rep.  1056). 
A  debtor  is  entitled  to  a  homestead  exemption  in  land  occupied 
by  him  with  his  family  as  a  home  to  the  extent  that  he  had 
paid  therefor  before  the  creation  of  the  debt  to  which  the  prop- 
erty is  sought  to  be  subjected  when  he  finished  paying  therefor 
after  its  creation.  Donaldson  v.  Richart,  (Ky.)  60  S.  W.  Rep. 
405  (22  Ky.  Law  Rep.  1268).  And  this  is  true,  although  the 
balance  of  the  purchase  price  was  paid  by  selling  part  of  the 
land.  Morrow  v.  Bailey,  Ky.  (59  S.  W.  Rep.  2 ;  22  Ky. 
Law  Rep.  861).  A  prima  facie  claim  of  homestead  being  es- 
tablished by  a  debtor,  the  plaintiff  must  show  that  he  comes 
within  the  exception  of  the  statute.  Shirley  v.  Russell,  (Ky.) 
62  S.  W.  Rep.  483  (23  Ky.  Law  Rep.  33). 

Sec.  339.    Debts  for  which  a  homestead  is  liable.    A 

claim  of  homestead  in  lands  is  subject  to  judgment  liens  exist- 
ing against  them  at  the  time  of  the  inception  of  the  homestead 
claim.  Clay  v.  Sloan,  104  Tenn.  401  (58  S.  W.  Rep.  229) ; 
Burgauer  v.  Parker,  69  Ark.  109  (61  S.  W.  Rep.  381).  Where 
a  house  is  erected'  by  a  husband  and  wife  for  rental  purposes, 
on  land  held  by  the  wife,  under  a  contract  of  purchase,  but  a 
prospective  tenant  having  failed  to  take  the  house,  they  move 
into  it,  the  property  does  not  constitute  a  homestead,  so  as  to 
defeat  the  materialman's  right  to  a  Hen.  Charles  Betcher  Co.  v. 
Qeveland,  13  S.  Dak.  347  (83  N.  W.  Rep.  366).  A  debtor  to 
whom  land,  which  he  has  fraudulently  conveyed,  has  been  re- 
conveyed,  is  not  entitled  to  claim  a  homestead  exemption 
therein,  as  against  an  attaching  creditor  whose  attachment  was 
levied  on  the  land  before  such  reconvevance.  Noble  v. 
McKeith,  127  Mich.  163  (86  N.  W.  Rep.  526).  Applying  Ark. 
Const.,  art.  9,  §.3,  making  a  homestead  subject  to  a  lien  for  the 
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purchase  money,  it  is  held  that  a  homestead  may  be  sold  to  pay 
a  note  executed  by  the  purchaser,  as  a  part  of  the  purchase 
price,  to  a  third  person  in  payment  of  a  debt  due  him  from  the 
vendor.  Brown  v.  Ennis,  69  Ark.  123  (61  S.  W.  Rep.  379;  86 
Am.  St.  Rep.  171 ;  see  pp  174-185  for  exhaustive  note  on  "Lien 
for  purchase  money  of  homesteads.")  Under  Ark.  Const.  1868, 
art.  12,  the  probate  court  has  no  jurisdiction  to  order  the  sale 
of  the  homestead  for  the  payment  of  ordinary  debts  of  the 
estate,  but  only  for  the  payment  of  fiduciary  or  privileged  debts ; 
and  one  claiming  a  homestead  under  a  probate  sale  has  the  bur- 
den of  showing  that  the  sale  was  ordered  for  the  payment  of 
debts  for  which  it  was  liable.  Miller  v.  Davis,  69  Ark.  i  (64 
S.  W.  Rep.  97;  86  Am.  St.  Rep.  167).  In  support  of  the  last 
proposition,  the  court  cite,  Anthony  v.  Rice,  no  Mo.  223  (19 
S.  W.  Rep.  423)  ;  Howe  v.  McGivern,  25  Wis.  525 ;  Daudt  v. 
Harmon,  16  Mo.  App.  203 ;  i  Woerner,  Adm'n.  §  102.  A  mort- 
gage of  lands  executed  by  a  husband  and  wife  will  prevail  over 
a  subsequent  declaration  of  homestead  executed  by  the  wife, 
although  it  is  recorded  before  the  mortgage,  Cal.  Civ.  Code, 
§  1241,  subd.  4  does  not  apply.  Kleinsorge  v.  Kleinsorge,  133 
Cal.  412  (65  Pac.  Rep.  876).  A  statute  (la.  Code,  §  2976) 
making  a  homestead  liable  for  debts  contracted  prior  to  its 
acquisition,  does  not  give  one  recovering  a  judgment  against 
his  debtor  after  the  latter  has  acquired  a  homestead  the  right 
to  subject  to  the  payment  of  his  claim  the  enhanced  value  of  the 
homestead  resulting  from  improvements  placed  thereon  which 
were  necessary  to  its  preservation  and  suitableness  for  home- 
stead occupation.  Ebersole  v.  Moot,  112  la.  596  (84  N.  W. 
Rep.  696).  In  Kentucky  it  is  held  that  a  surety  on  a  sheriff's 
bond  cannot  claim  a  homestead  exemption  as  against  a  judg- 
ment on  the  bond  in  favor  of  the  state ;  and  the  same  rule  ap- 
plies as  to  claims  of  a  co-surety  for  contribution.  Hutson's 
Adm'rs.  v.  Combs,  Ky.  (62  S.  W.  Rep.  709;  23  Ky. 
Law  Rep.  231).  Under  Mo.  Rev.  Stat.  1889,  §  5441  (Rev. 
Stat.  1899,  §  3622),  providing  that  a  debtor's  homestead  "shall 
be  subject  to  attachment  and  levy  of  execution  upon  all  causes 
of  action  existing  at  the  time  of  the  acquiring  of  such  home- 
stead, *  *  *  and  for  this  purpose  such  time  shall  be  the 
date  of  the  filing  in  the  proper  office  for  the  record  of  deeds, 
the  deed  of  such  homestead  when  the  party  holds  title  by  deed,"^ 
it  is  held  that  the  word  "deed'*  as  used  in  the  statute  includes  a 
patent  under  the  federal  homestead  act.  Stinson  v.  Call,  163 
Mo.  323  (63  S.  W.  Rep.  729).    Under  this  statute  property  is 
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subject  to  debts  of  the  homestead  claimant  created  before  the 
filing  of  his  deed  to  the  homestead,  although  he  has  previously 
occupied  it  as  his  home,  Pa>Tie  v.  Fraley,  165  Mo.  191  (65  S. 
W.  Rep.  292) ;  Acreback  v.  Myer,  165  Mo.  685  (65  S.  W.  Rep. 
ioi5)>  but  the  filing  for  record  of  the  deed  does  not  give  the 
homestead  right  as  against  debts  created  before  the  land  has 
been  used  and  occupied  as  a  homestead.  Barton  v.  Walker,  165 
Mo.  25  (65  S.  W.  Rep.  293).  S.  C  Rev.  Stat.  1893,  §  2130, 
providing  that  no  right  of  homestead  shall  exist  in  mortgaged 
property  as  against  claims  of  the  mortgagee,  does  not  give  un- 
secured creditors  of  a  deceased  mortgagor  the  right  to  compel 
the  mortgagee  to  exhaust  the  homestead  set  apart  to  the  widow 
before  he  can  claim  other  assets  embraced  in  the  mortgage. 
Pearson  v.  Pearson,  59  S.  C.  367  (37  S.  E.  Rep.  917;  82  Am. 
St.  Rep.  846) .  The  sale  of  a  homestead  under  a  power  of  sale 
contained  in  a  mortgage  is  not  a  forced  sale,  within  the  mean- 
ing of  S.  Dak.  Const.,  art.  21,  §  4  "exempting  from  forced  sale 
a  homestead."  Karcher  v.  Cans,  13  S.  Dak.  383  (83  N,  W.  Rep. 
431 ;  79  Am.  St.  Rep.  893).  A  judgment  against  a  vendee  of 
land  claiming  a  homestead  rendered  in  an  action  brought 
against  him  for  failure  to  deliver  certain  hogs  in  pursuance  of 
a  bill  of  sale  given  for  them  as  a  part  of  the  purchase  price  for 
the  land,  comes  within  the  meaning  of  Utah  Rev.  Stat.  1898, 
§§  1 156,  3247,  making  a  hgmestead  subject  to  execution  for  a 
*'debt  created  for  the  purchase  price  of  the  land."  Baskin,  J., 
dissenting.    Harris  v.  Larsen,  24  Utah  139  (66  Pac.  Rep.  782). 

Sec.  340.  Debts  for  which  a  homestead  is  liable — Lien 
for  services  of  attorney  in  defending  it.  Notwithstanding 
Tenn.  Const,  art.  11,  §  11;  Shannon's  Tenn.  Code,  §§  3798, 
3799,  forbids  the  sale  of  the  homestead  except  for  taxes  and 
debts  contracted  for  its  purchase  or  improvement,  it  is  held  that 
a  lien  for  the  services  of  an  attorney  rendered  to  claimant  of  a 
homestead  in  defending  it  from  attachment  and  procuring  the 
cancellation  of  a  fraudulent  conveyance  affecting  such  claim- 
ant's title,  may  be  enforced  against  the  homestead  where  the 
amount  of  the  fee  and  the  lien  therefor  are  agreed  to  by  such 
claimant  and  made  a  part  of  the  judicial  decree.  McLean  v. 
Lerch,  105  Tenn.  693  (58  S.  W.  Rep.  640).  The  court  say: 
**While  it  was  the  evident  purpose  of  these  constitutional  and 
statutory  provisions  that  a  homestead  should  not  be  subjected 
by  legal  process  to  any  of  the  debts  and  liabilities  of  the  owner, 
and  that  it  should  be  exempt  from  seizure  for  debts,  it  was  not 
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their  purpose  to  place  such  restrictions  upon  the  right  as  to  pre- 
vent the  owner  from  charging  it,  if  necessary  in  order  to  defend 
it,  or  recover  it  if  lost  or  about  to  be  lost;  and  yet,  with  the 
construction  asked  in  this  case,  such  result  might  not  only  occur, 
but  probably  would.  If  a  man,  when  his  homestead  is  about  to 
be  attached  or  lost,  or  has  been  conveyed  away  wrongfully, 
cannot  charge  it  with  the  necesisary  cost  of  its  protection  and 
recovery,  it  is  evident  that  it  would  often  be  lost  from  inability 
to  give  it  protection.  Usually  persons  who  are  compelled  to 
contest  and  litigate  to  retain  or  regain  their  homesteads  have  no 
other  property,  and,  if  they  cannot  charge  the  homestead,  they 
would  have  no  means  of  defending  it,  and  the  provision  would 
prove  a  hurtful  burden  instead, of  a  helpful  provision.  Now,  in 
this  case,  as  we  have  found,  the  homestead  was  not  only  pro- 
tected in  the  suit,  but  was  also  recovered  through  the  efforts  of 
the  attorney  engaged  in  the  litigation,  and  as  a  part  of  his 
services  in  the  case.  The  decree  was  taken,  and  the  record 
shows  that  the  amount  of  the  fee  was  fixed  by  agreement  of  the 
parties.  The  decree  and  agreement  were  equivalent  to  the  exe- 
cution of  a  mortgage  or  charge  upon  the  homestead  by  the 
owner,  but  without  any  power  of  sale.  This  being  so,  it  cannot 
be  that  this  lien  thus  fixed  by  decree,  not  excepted  to  or  appealed 
from,  and  oile  which  still  remains  in  force,  and  is  virtually  a 
consent  decree,  cannot  be  enforced  by  a  proper  proceeding. 
Upon  another  view  the  lien  can  be  sustained.  The  homestead 
was  recovered  for  the  claimant.  The  expense  of  its  recovery 
attached  to  it  as  an  incident  of  its  recovery,  and  he  takes  it  sub- 
ject to  the  incumbrance  necessary  for  its  recovery,  but  espec- 
ially is  this  so  when  he  has  virtually  agreed  and  consented  to 
the  Hen,  and  also  to  the  amoimt  of  the  charge.'* 

Sec.  341.  Conclusiveness  of  judgment  denying  right  of 
homestead.  Where  land  has  been  levied  on  by  virtue  of  a 
mortgage  fieri  facias,  and  a  claim  filed  by  the  head  of  a  family 
settting  up  that  the  land  is  homestead  property,  and  on  the  trial 
the  land  is  found  subject  to  the  execution,  the  head  of  the  fam- 
ily and  the  beneficiaries  are  bound  by  the  judgment,  unless  it 
was  obtained  by  fraud  and  collusion  between  the  plaintiff  in  the 
fieri  facias  and  the  head -of  the  family.  Willingham  v.  Slade, 
112  Ga.  418  (37  S.  E.  Rep.  737). 

Sec.  342.    Abandonment,  loss  or  waiver  of  homestead. 

Whether  one  has  actually  abandoned  a  homestead  is  a  question 
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of  fact,  to  be  determined  from  all  the  evidence  pertinent,  Flynn 
V.  Riley,  6o  Neb.  491  (83  N,  W.  Rep.  663)  ;  and  a  creditor  as- 
serting such  abandonment  has  the  burden  of  showing  the  facts 
essential  to  constitute  such  an  abandonment.  Union  Stock  Yards 
Nat.  Bank  v.  Smout,  62  Neb.  227  (87  N.  W.  Rep.  14).  Fencr 
ing  off  to  itself  that  part  of  a  homestead  lot  not  occupied  by  the 
residence,  accompanied  with  preparations  for  the  erection  of  a 
building  thereon  and  the  execution  of  a  mortgage  to  secure 
money  for  that  purpose,  operates  as  an  abandonment  of  the 
homestead  rights  in  such  portion.  O'Brien  v.  Woeltz,  94  Tex. 
148  (58  S.  W.  Rep.  943 ;  86  Am.  St.  Rep.  829).  In  Missouri 
it  is  held  that  the  fact  a  homestead  claimant  recovers  damages 
to  the  extent  of  the  value  of  the  property,  against  the  officer 
making  the  sale  in  violation  of  his  exemption,  does  not  estop  him 
from  claiming  the  property  as  exempt  as  his  homestead.  Tap- 
ley  v.  Ogle,  162  Mo.  190  (62  S.  W.  Rep.  431).  A  husband 
owning  and  residing  on  land  as  a  homestead  does  not  lose  his 
homestead  therein  by  a  deed  of  the  land  executed  as  a  mort- 
gage, under  which  no  sale  was  ever  made,  the  debt  having  been 
paid  with  his  wife's  money  and  the  land  reconveyed  to  her. 
Worley  v.  Hicks,  161  Mo.  340  (61  S.  W.  Rep.  818).  The 
right  to  a  homestead  in  land  is  not  lost  as  to  third  parties  by 
the  homesteader  executing  a  mortgage  thereon.  Burton  v. 
Look,  162  Mo.  502  (63  S.  W.  Rep.  112).  An  option  given  for 
the  sale  of  land  executed  with  the  formalities  required  for  the 
conveyance  of  a  homestead  does  not  estop  the  owner  and  his 
wife  from  selecting  a  homestead  in  the  lands.  Lyon  v.  Harden, 
129  Ala.  643  (29  So.  Rep.  jyj'). 

The  right  to  a  homestead  arising  out  of  the  existence  of  a 
family  does  not  terminate  where  the  family  relation  has  ceased 
to  exist  for  natural  reasons,  where  the  claimant  continues  to 
occupy  the  land.  Suter  v.  Quarles,  (Ky.)  58  S.  W.  Rep.  990 
(22  Ky.  Law  Rep.  1080)  ;  Davis  v.  H.  Feltman  Co.,         Ky. 

(65  S.  W.  Rep.  615 ;  23  Ky.  Law  Rep.  15 10).  The  right 
to  a  homestead,  under  la.  Code,  §  2972,  depends  upon  the 
existence  of  a  family  and  the  continuation  of  the  family  rela- 
tion; and  an  unmarried  person  will  lose  his  homestead  right 
previously  acquired  by  the  departure  of  those  constituting  his 
family  without  any  other  change  in  his  situation.  Fullerton  v. 
Sherrell,  114  la.  511  (87  N.  W.  Rep.  419).  A  specific  devise 
of  real  estate  to  the  testator's  widow  will  defeat  her  claim  of 
homestead  therein.  Ex  parte  Bullock,  58  S.  C.  238  (36  S.  E. 
Rep.  563),     A  wife  who,  without  cause,  has  abandoned  her 
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husband  and  is  living  an  adulterous  life  away  from  him,  thereby 
forfeits  her  rights  to  a  homestead  claim  in  his  property.  Coe  v. 
Nelson,  (Tenn.  Ch.)  59  S,  W.  Rep.  170.  The  failure  to  assert 
a  claim  that  lands  constituted  the  homestead  of  the  grantor, 
in  actions  by  his  creditors  to  annul  his  conveyance  of  such  lands 
as  a  fraud  upon  them,  and  which  claim  would  have  been  a  de- 
fense to  the  action,  bars  the  subsequent  assertion  of  such  claim 
against  a  purchaser  of  the  land  at  execution  sale  had  by  such 
creditors.  Foogman  v.  Patterson,  9  N.  Dak.  254  (83  N.  W. 
Rep.  IS). 

Sec.  343.  Abandonment  by  removal.  When  a  wife 
joins  her  husband  in  his  absence  from  the  homestead,  his  in- 
tentions fix  the  character  of  the  removal.  Kramer  v.  Lamb,  84 
Minn.  468  (87  N.  W.  Rep.  1024).  Temporary  absence  from  a 
homestead  for  the  health,  convenience,  or  comfort  of  the  family 
will  not  forfeit  the  homestead  right.  Sloss  v.  SuUard,  63  Kan. 
884  (65  Pac.  Rep.  658).  Removal  from  a  homestead  and  re- 
siding elsewhere  for  the  purpose  of  business,  health  or  pleasure 
does  not  work  an  abandonment  of  the  homestead,  unless  made 
with  an  intention  not  to  return.  Union  Stock  Yards  Nat.  Bank 
V.  Smout,  62  Neb.  227  (87  N.  W.  Rep.  14).  In  Minnesota  it  is 
held  that  if  the  owner  discontinues  occupancy  of  his  homestead, 
and  moves  away  with  the  intention  of  abandoning  it,  his  home- 
stead right  will  not  be  preserved  or  continued  by  filing  the  stat- 
utory notice.  Kramer  v.  Lamb,  84  Minn.  468  (87  N.  W.  Rep. 
1024).  Removing  the  family  from  a  homestead  to  another  pre- 
cinct and  taking  up  a  residence  there  will  amount  to  an  aban- 
donment of  a  homestead,  although  some  articles  of  household 
furniture,  such  as  a  safe,  some  chairs  and  fruit  jars  were  left  at 
the  former  home ;  and  the  filing  of  a  claim  that  such  property 
is  a  homestead  10  days  after  such  removal  is  ineffectual.  Porter 
V.  Harrison,  124  Ala.  296  (27  So.  Rep.  302).  The  fact  that 
the  owner  of  a  homestead  moved  with  his  family  to  a  distant 
state,  where  he  remained  more  than  three  years,  voting  there 
three  times,  is  not  conclusive  as  to  his  change  of  residence 
amounting  to  an  abandonmnt  of  the  homestead,  where  the  evi- 
dence shows  that  the  removal  was  for  the  sole  purpose  of  bene- 
fitting his  wife's  health,  and  he  testifies  that  the  removal  was 
temporary,  and  with  no  intent  of  abandoning  the  homestead. 
Minnesota  Stoneware  Co.  v.  McCrossen,  no  Wis.  316  (85  N. 
W.  Rep.  1019 ;  84  Am.  St.  Rep.  927) . 
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Sec.  344.    Conveyance  and  incumbrance  of  homestead. 

Where  a  hnsband  living  with  his  family  on  land  occupied  and 
claimed  as  a  homestead  devises  it  to  his  wife  by  his  will  under 
which  she  after  his  death  elects  to  take,  she  may  mortgage  the 
land  to  secure  her  personal  debt  although  she  continues  to 
occupy  it  as  a  home  with  her  children,  some  of  whom  are 
minors.  Allen  v.  Holtzman,  63  Kan.  40  (64  Pac.  Rep.  966). 
In  Alabama  it  is  held  that  specific  performance  of  a  contract 
for  the  sale  of  a  homestead,  although  executed  and  acknowl- 
edged by  the  wife  the  same  as  a  conveyance,  cannot  be  decreed 
over  her  objection.  Lyon  v.  Harden,  129  Ala.  643  (29  So.Rep. 
777).  The  word  "children,"  in  Fla.  Const.,  art.  10,  §  4,  per- 
mitting a  devise  of  the  homestead  when  the  holder  be  "without 
children,"  has  reference  to  relationship,  and  there  is  nothing  in 
the  context  to  authorize  a  construction  restricting  it  to  minor 
children.  De  Cottes  v.  Clarkson,  Fla.  (29  So.  Rep. 
442).  A  deed  executed  by  the  head  of  a  family  pending  the 
continuance  of  a  homestead  set  apart  under  Ga.  Const.  1868,  is 
effectual  to  pass  the  grantor's  "reversionary  interest"  in  the 
exempted  property.  Huntress  v.  Anderson,  no  Ga.  427  (35 
S.  E.  Rep.  671 ;  78  Am.  St.  Rep.  105).  Tex.  Const.,  art.  16,  § 
50  does  not  prohibit  a  mortgage  or  deed  of  trust  on  a  home- 
stead to  secure  payment  of  money  expended  in  improving  it, 
Interstate  Bldg.  &  L.  Ass'n.  v.  Goforth,  94  Tex.  259  (59  S.  W. 
Rep.  871)  ;  but  the  power  given  to  incumber  a  homestead  for 
improvements  will  not  be  extended  so  as  to  render  enforcible  a 
provision  for  attorney's  fees  contained  in  a  mortgage  on  the 
homestead  to  secure  the  cost  of  improvements  thereon.  Harn 
V.  American  Mut.  Bldg.  &  Sav.  Ass'n.  Tex.  (65  S.  \V. 
Rep.  176). 

Sec.  345.  Conveyance  and  incumbrance  of  homestead 
— Necessity  of  joint  conveyance  of  husband  and  wife. 
Construing  the  constitutional  provision  of  Alabama  that  a 
"mortgage  or  other  alienation"  of  the  homestead  of  a  married 
man  shall  not  be  valid  without  the  voluntary  signature  and  as- 
sent of  the  wife,  it  is  held  that  when  husband  and  wife  sign  a 
deed  which  purports  to  convey  to  another  their  homestead,  and 
the  wife  acknowledges  the  same  in  due  form  to  alienate  a 
homestead,  but  the  instrument  is  for  any  reason  inoperative  to 
convey  the  title  of  the  husband,  and  is  a  nullity  for  that  purpose, 
the  separate  acknow^ledgment  of  the  wife  to  that  instrument  is 
not  and  never  in  any  proceeding  can  be  made  of  any  validity. 
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but  the  instrument  remains  as  if  her  acknowledgment  had 
never  been  made  thereto.  Henderson  v.  Kirkland,  127  Ala. 
185  (28  So.  Rep.  674).  In  Alabama  it  is  held  that  a  conveyance 
by  a  husband  and  wife  in  proper  form  and  duly  acknowledged 
IS  ineffectual  as  a  conveyance  of  a  homestead,  where  it  recites 
that  the  wife  joined  in  the  execution  thereof  "for  the  purpose 
of  relinquishing  any  right  or  claim  of  dower  she  may  have  in 
said  land."  Burrows  v.  Pickens,  129  Ala.  648  (29  So.  Rep. 
694) .  Sand  &  Ark.  Dig.,  §  743  construed  and  applied — statute 
validating  conveyances  of  homestead.  Garret  son  v.  White,  69 
Ark.  603  (6$  S.  W.  Rep.  115).  For  construction  of  other 
Arjcansas  statutes  validating  conveyances  of  homesteads,  see 
Beavers  v.  Myar,  68  Ark  333  (58  S.  W.  Rep.  40).  Under 
Cal.  Civ.  Code,  §  1242,  a  mortgage  on  a  homestead  claimed  in 
community  property  executed  by  the  wife  alone,  even  to  her 
husband,  is  void,  and  cannot  be  enforced  by  an  assignee  thereof 
although  the  husband  be  dead.  Freirmuth  v.  Steigleman,  130 
Cal.  392  (62  Pac.  Rep.  615;  80  Am.  St.  Rep.  138).  A  wife 
cannot,  after  foreclosure  proceedings  have  been  commenced 
and  lis  pendens  notice  filed,  set  up  a  homestead  in  the  mort- 
gaged premises  belonging  to  the  husband  and  claim  priority 
for  it  over  the  decree  of  foreclosure,  even  though  she  did  not 
join  in  the  mortgage.  McNamara  v.  Oakland  Loan  Ass*n. 
132  Cal.  247  (64  Pac.  Rep.  277).  In  Illinois  a  homestead  in 
land  to  the  extent  of  $1,000  can  only  be  conveyed  by  the  joint 
deed  of  husband  and  wife  executed  in  accordance  with  the  stat- 
utory requirements.  Stickel  v.  Crane,  189  111.  211  (59  Nj  E. 
Rep.  595)  ;  Davis  v.  McCuUoch,  192  111.  277  (61  N.  E.  Rep. 
377).  A  conveyance  of  a  homestead,  not  exceeding  Si, 000  in 
value,  by  a  husband  to  his  wife,  where  she  does  not  join  in  the 
conveyance  and  acknowledge  the  same,  is  void,  and  passes  no 
title.  Shields  v.  Bush,  189  111.  534  (59  N.  E.  Rep.  962 ;  82  Am. 
St.  Rep.  474).  la.  Code,  §  2974,  providing  that  "no  convey- 
ance or  incumbrance  of  or  contract  to  convey  or  encumber  the 
homestead,  if  the  owner  is  married,  is  valid,  unless  the  husband 
and  wife  join  in  the  execution  of  the  same  joint  instrument,'* 
does  not  prevent  the  granting  of  an  easement  in  the  premises 
by  the  owner  without  the  joinder  of  the  husband  or  wife. 
Stokes  v".  Maxson,  113  la.  122  (84  N.  W.  Rep.  949;  86  Am* 
St.  Rep.  367).  Construing  this  section  in  connection  with  § 
2979,  providing  that  the  owner,  husband  or  wife,  may  select  the 
homestead,  it  is  held  that  the  owner,  by  agreeing  to  sell  part  of 
the  tract  which  constitutes  the  homestead,  but  which  does  not 
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include  any  of  the  improvements,  leaving  enough  to  constitute 
the  full  homestead  exemption,  elects  to  treat  the  remainder  as 
the  homestead,  and  a  joinder  in  the  contract  as  to  the  part  sold 
is  not  necessary.  Hall  v.  Gottsche,  114  la.  147  (86  N.  W.  Rep. 
257).  The  signature  of  a  woman  who  is  living  with  a  man, 
but  who  is  not  his  lawful  wife,  is  not  necessary  to  his  convey- 
ance of  a  homestead.  Goodwin  v.  Goodwin,  113  la.  319  (85  N. 
W.  Rep.  31).  Where  one  who  has  purchased  a  tract  of  land 
and  occupied  it  as  a  homestead,  after  paying  the  greater  part  of 
the  purchase  price,  purchases  another  tract  from  the  same  ven- 
dor taking  a  conveyance  of  both  in  one  deed,  he  cannot  grant  a 
vendor's  lien  on  the  first  tract  for  more  than  the  amount  of 
the  purchase  price  due  on  it,  except  by  an  instrument  executed 
jointly  with  his  wife,  as  required  by  Ky.  Stat.,  §  1702.  Carr 
V.  Winlock,  Ky.  (59  S.  W.  Rep:  747 ;  22  Ky.  Law  Rep. 
1047).  t'nder  Miss.  Code,  §  1983,  requiring  the  joint  convey- 
ance of  husband  and  wife  in  order  to  convey  the  homestead,  a 
conveyance  of  a  railroad  right  of  way  over  homestead  lands 
executed  by  the  husband  alone  is  a  nullity,  and  a  railroad  com- 
pany entering  thereunder  is  a  trespasser.  Gulf  &  S.  I.  R.  Co» 
V.  Singletery,  78  Miss.  772  (29  So.*  Rep.  754).  The  Missouri 
Law  of  1895  forbidding  the  sale  of  the  homestead  by  the  hus- 
band without  joining  the  wife  in  the  deed,  does  not  apply  to  a 
deed  executed  before  the  passage  of  the  statute,  but  reformed 
by  a  decree  after  the  passage  of  the  statute  so  as  to  include  the 
homestead.  Bank  of  Aurora  v.  Linzee,  166  Mo.  496  (65  S.  W. 
Rep.  735).  Under  Mo.  Rev.  Stat.  1889,  §  5435,  as  amended 
by  Laws  1895,  p.  185,  a  deed  of  a  homestead  by  a  husband 
alone,  made  after  he  has  abandoned  his  wife  is  void.  Hosel- 
ton  V.  Hoselton,  166  Mo;  182  (65  S.  W.  Rep.  1005).  S.  Dak. 
Comp.  Laws,  §  2451,  declaring  invalid  any  conveyance  or  in- 
cumbrance of  a  homestead  by  the  owner  thereof  who  is  mar- 
ried, unless  both  husband  and  wife  "concur  in  and  sign  the 
same  joint  instrument,"  does  not  require  that  the  wife  ac- 
knowledge the  execution  of  the  instrument  in  order  to  give  it 
validity.  Karcher  v.  Gans,  13  S.  Dak.  383  (83  N.  W,  Rep. 
431 ;  79  Am.  St.  Rep.  893).  Tenn.  Const.,  art  11,  §  11  con- 
strued and  applied — ^joint  conve)rance  by  husband  and  wife. 
Couch  V.  Capitol  Bldg.  &  L.  Ass'n.  (Tenn.  Ch.)  64  S.  W. 
Rep.  340.  Va.  Code,  §  3634,  providing  that  the  homestead  of 
a  married  man  shall  not  be  aliened  except  by  the  joint  deed  of 
himself  and  wife,  is  not  an  unreasonable  restriction  of  the 
power  of  alienation ;  and,  under  this  statute,  in  such  a  case  a 
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deed  by  the  husband  alone  is  void.  Virginia  &  Tennessee  Coal 
&  Iron  Co.  V.  McClelland,  98  Va.  424  (36  S.  E.  Rep.  479).  A 
homestead  is  inalienable  in  any  other  manner  than  that  provided 
by  statute,  and  though  a  married  woman  receives  and  uses  the 
money  obtained  by  her  husband  placing  a  mortgage  on  the 
homestead,  she  is  not  estopped  to  assert  that  the  mortgage  is 
void  because  she  had  not  joined  therein  in  the  way  provided  by 
law.  Minnesota  Stoneware. Co.  v.  McCrossen,  no  Wis.  316 
(85  N.  W.  Rep.  1019 ;  84  Am.  St.  Rep.  927). 

Sec.  346.  Rights  of  surviving  husband,  wife  or  chil- 
dren. Ala.  Code,  §§  2069,  2071,  2101  construed  and  applied 
— ^homestead  rights  of  widow  and  minor  children — ^absindon- 
ment.  Tartt  v.  Negus,  127  Ala.  301  (28  So.  Rep.  713).  Ala. 
Code,  §  2077  construed  and  applied — ^homestead  exemption  to 
minor  children  of  deceased  woman.  Quinn  v.  Campbell,  126 
Ala.  280  (28  So.  Rep.  676).  Property  purchased  by  a  married 
man,  repaired  and  cleaned  by  him  preparatory  for  occupancy 
as  a  home,  and  into  which  he  was  moving  his  household  goods 
and  furniture  at  the  time  of  his  death,  although  never  actually 
occupied  by  him,  is  occupied  by  him  as  a  homestead,  within  the 
meaning  of  Ark.  Const,  art.  9,  §  5,  so  as  to  entitle  his  widow 
and  children  to  claim  homestead  rights  therein.  Gill  v.  Gill, 
69  Ark.  596  (65  S.  W.  Rep.  112;  55  L.  R.  A.  191 ;  86  Am.  St. 
Rep.  213).  Citing,  Neal  v.  Coe,  35  la.  407.  A  probate  home- 
stead cannot  be  set  aside,  under  Cal.  Code  Civ.  Proc.,  §  1465, 
out  of  land  not  suitable  for  a  homestead  and  on  which  neither 
the  petitioner  nor  her  husband  resided  at  the  time  of  his  death. 
In  re  Gallagher's  Estate,  134  Cal.  96  (66  Pac.  Rep.  70).  A 
widow  may  mortgage  her  interest  in  a  probate  homestead  and 
a  purchaser  at  a  foreclosure  of  such  mortgage  is  entitled  to 
enter  into  possession  when  the  youngest  child  attains  majority. 
Hodge  V.  Norton,  133  Cal.  99  (65  Pac.  Rep.  123).  Cal.  Code 
Civ.  Proc.,  §  1474  construed  and  applied — ^vesting  of  home- 
stead in  survivor  upon  death  of  husband  or  wife.  In  re  Path's 
Estate,  132  Cal.  609  (64  Pac.  Rep*  995).  The  homestead  rights 
given  a  widow  or  widower  by  la.  Code,  §  2973  do  not  extend 
to  lands  purchased  after  the  death  of  the  deceased  spouse.  Ful- 
lerton  v.  Sherrill,  114  la.  511  (87  N.  W.  Rep.  419).  la.  Code, 
§  2985  construed  and  applied^-descent  of  homestead  where 
there  is  no  surviving  husband  or  wife.  First  Nat.  Bank  v. 
Willie,  115  la.  77  (87  N.  W.  Rep.  734).  The  homestead  char- 
acter given  lands  under  the  statute  of  Kansas  on  account  of  the 
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owner  and  his  daughter  who  had  reached  her  majority  occupy- 
ing them  as  a  family,  terminates  upon  his  death,  where  there 
are  no  minor  children,  although  she  as  his  only  heir  at  law  con- 
tinues to  occupy  the  premises.  Battey  v.  Barker,  62  Kan.  517 
(64  Pac.  Rep.  79 ;  56  L.  R.  A.  33 ;  see  pp.  33-89  for  note  on 
**Rights  of  child  or  children  in  homestead  of  parent")  ;  North- 
nip  V.  Horville,  62  Kan.  767  (64  Pac.  Rep.  622).  A  widow's 
homestead  rights  are  not  lost,  under  Ky.  Stat.,  §  1707,  by  her 
ceasing  to  occupy  the  land,  where  she  surrendered  the  home- 
stead under  duress  and  in  ignorance  of  her  rights.  Young  v. 
Milward,  Ky.  (58  S.  W.  Rep.  592;  22  Ky  Law  Rep. 
615).  Ky.  Stat.y  §  1707  construed  and  applied— eflfect  of  sale 
of  homestead  by  widow.  Kimberlin  v.  Isaacs,  (Ky)  62  S.  W. 
Rep.  494  (23  Ky.  Law  Rep.  42)  ;  Bryant  v.  Bennett,  (Ky.) 
61  S.  VV.  Rep.  1004  (22  Ky.  Law  Rep.  1866).  i  Wag.  Mo. 
Stat.  1872,  ch.  45,  §  I ;  ch.  68,  §  5,  construed  and  applied — 
homestead  rights  of  widow  and  children.  Ball  v.  Ball,  165 
Mo.  312  (65  S.  W.  Rep.  552).  Under  Mo.  Rev.  Stat.  1879, 
§  2693,  the  homestead  of  a  decedent  may  be  sold  to  pay  his 
debts,  subject  to  the  homestead  rights  of  the  widow  and  minor 
children.  Keene  v.  Wyattt,  160  Mo.  I  (63  S.  W.  Rep.  116). 
The  same  rule  prevails  in  Kentucky.  National  Loan  &  Bldg. 
Ass'n.  V.  Maloney,  (Ky.)  60  S.  W.  Rep.  12  (22  Ky.  Law  Rep. 
1094).  As  to  title  of  purchaser,  see  New  Madrid  Banking  Co. 
V.  Brown,  165  Mo.  32  (65  S.  W.  Rep.  297).  The  provisions 
of  Mo.  Rev.  Stat.  1889,  §  5439,  concerning  the  descent  of 
homestead  to  widow  and  children,  are  held  not  to  apply  to 
homestead  acquired  by  a  widow,  and  upon  her  death  such  home- 
stead passes  to  her  heirs  and  not  to  her  children,  subject  to  the 
payment  of  her  debts.  Chapman  v.^McGrath,  163  Mo.  292  (63 
S.  W.  Rep.  832).  The  homestead  rights  of  surviving  widow 
and  children,  under  Mo.  Rev.  Stat.  1889,  §  5439,  pass  to  them 
as  joint  tenants.  Gore  v.  Riley,  161  Mo.  238  (61  S.  W.  Rep. 
837).  See  opinion  for  construction  of  §  5440  as  to  valuation 
of  interest.  The  estate  of  the  widow  and  children  under  this 
statute  vests  in  them  the  instant  the  husband  dies  and  they  are 
entitled  to  have  the  homestead  admeasured  to  them  on  the 
basis  of  the  value  of  the  lands  at  the  time  of  the  husband's 
death.  Wilson  v.  Johnson,  160  Mo.  507  (61  S.  W.  Rep.  189). 
S.  C.  Rev.  Stat.,  §  2129  construed  and  applied — ^homestead 
rights  of  widow  and  children.  Geiger  v.  Geiger,  57  S.  C.  521 
(35  S.  E.  Rep.  1031).  Bal.  Ann.  Wash.  Codes  &  Stat,  g§ 
6219-6222  construed  and  applied — eflfect  of  order  setting  aside 
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homestead  to  widow  and  children.     Austin  v.  Clifford,  24 
Wash.  172  (64  Pac,  Rep.  155). 

Sec.  347*  Rights  of  surviving  children — Occupancy  by 
tenant  of  their  guardian.  Construing  and  applying  Okla. 
Stat.  1893,  §  1300,  providing  that  "upon  the  death  of  both  hus- 
band and  wife  the  children  may  continue  to  possess  and  occupy 
the  whole  homestead  until  the  youngest  child  becomes  of  age," 
it  is  held  that  personal  "possession  and  occupancy"  of  land 
claimed  as  a  homestead  by  minor  heirs,  either  by  them  or  their 
guardian  is  not  necessary  in  order  to  preserve  their  claim  of 
homestead,  but  "possession  and  occupancy"  by  a  tenant  of 
their  guardian  is  sufficient.  Rockwood  v.  St.  John's  Estate,  la 
Okla.  476  (62  Pac.  Rep.  2J7).  The  court  say:  "In  Deering 
V.  Beard,  48  Kan.  16  (28  Pac.  Rep.  981),  the  supreme  court  of 
that  state  said :  'Where  a  minor  child  of  the  intestate  continues 
to  cultivate  the  homestead  after  the  father's  death,  but  does  not 
actually  occupy  the  premises  continuously,  but  resided  with  his 
mother  until  her  marriage,  and  then  lives  with  her  husband,  but 
continues  to  farm  the  homestead,  he  does  not  thereby  forfeit 
his  rights,  as  such  minor,  to  the  homestead  interest  in  the  prop- 
erty, and  his  interest  cannot  be  sold  for  his  father's  debts.'  In 
Phipps  V.  Acton,  12  Bush.  377,  it  was  said  'that  the  widow's 
temporary  absence  from  the  premises  after  having  rented  them 
out  and  placed  her  tenant  in  possession  thereof  is  not  such  an 
abandonment  as  will  forfeit  her  claims  to  the  homestead,  under 
the  statute,  for  she  may  be  said  to  be  in  possession  by  her 
tenant ;  and  so  long  as  she  is  in  the  occupancy  or  control  of  the 
premises,  by  herself,  her  agent,  or  tenant,  her  right  to  the  home- 
stead will  continue ;  and,  so  far  as  her  infant  son  is  concerned, 
his  right  to  the  homestead  does  not  depend  upon  his  occupancy, 
but  upon  his  minority,  nor  can  he  be  deprived  of  such  right 
either  by  his  mother's  abandonment  of  the  homestead  or  his 
own  failure  to  occupy  the  same.'  The  supreme  court  of  Arkan- 
sas, in  construing  a  statute  (Acts  1852)  providing  that  *the 
homestead  shall  be  exempt  from  sale  on  execution  during  the 
time  it  shall  be  occupied  by  the  widow,  child,  or  children,'  held 
in  Booth  v.  Goodwin,  29  Ark.  633,  'that  minor  children,  both 
parents  being  dead,  are  incapable,  either  by  act  or  declaration, 
of  waiving  or  abandoning  the  homestead  right.  Actual  occu- 
pancy by  them  is  not  necessary.  It  is  the  duty  of  the  guardian 
to  take  possession  of  the  homestead,  and  lease  or  rent  it  for 
their  benefit,  and  this  is  the  possession  and  occupancy  contem- 
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plated  by  the  statute/  The  supreme  court  of  Illinois,  in  con- 
struing a  statute  (Laws  185 1,  p.  25,  §  i)  which  provided  that 
such  exemption  shall  continue  after  the  death  of  such  house 
holder,  for  the  benefit  of  the  widow  and  family,  some,  or  one, 
of  them  continuing  to  occupy  such  homestead  until  the  young- 
est child  shall  become  twenty-one  years  of  age,  and  until  the 
death  of  such  widow,'  in  Brinkerhoff  v.  Everett,  38  111.  263, 
where  both  parents  were  dead,  and  the  minor  diildren  were 
taken  from  the  homestead  by  their  guardian  and  placed  in  the 
homes  of  their  kindred,  and  the  premises  were  leased  by  the 
guardian  for  the  benefit  of  the  children,  they  having  no  other 
means  of  support,  held  that  such  a  removal  did  not  forfeit  the 
homestead  right  of  the  minors,  and  the  fact  that  the  property 
was  rented  by  the  guardian  for  their  benefit  did  not  constitute 
an  abandonment.  After  a  careful  examination  and  review  of 
the  authorities  upon  this  subject,  our  conclusion  is  that  'pos- 
session and  occupancy*  by  a  tenant  of  the  duly-appomted  guar- 
dian is  sufficient  compliance  with  the  statute  to  preserve  the 
homestead  character  of  the  land  for  the  minor  heirs ;  that  actual 
'possession  and  occupancy,*  either  by  the  minor  heirs-  or  their 
guardian,  is  not  necessary ;  and  that  they  cannot,  either  by  act 
or  declaration,  waive  or  abandon  their  right  to  the  homestead." 


HUSBAND  AND  WIFE 


EPITOME  OF  CASES. 

Sec.  348.  Antenuptial  contracts^  An  oral  antenup- 
tial contract  between  parties  contemplating  marriage  that  the 
survivor  should  take  no  share  in  the  estate  of  the  deceased, 
being  reduced  to  writing  after  marriage,  is  valid;  and  the 
marriage  is  a  sufficient  consideration  for  such  a  contract. 
Moore  v.  Harrison,  26  Ind.  App.  408  (59  N.  E.  Rep.  1077). 
To  the  same  effect,  see  Powell's  AdmV.  v.  Meyers,  (Ky.) 
64  S.  W.  Rep.  428  (23  Ky.  Law  Rep.  795).  Marriage  is  a 
sufficient  consideration  to  support  a  conveyance  of  land  made 
by  a  husband  to  his  wife  after  their  marriage,  in  pursuance 
of  an  antenuptial  contract.  Metz  v.  Blackburn,  9  Wyo.  481 
(65  Pac.  Rep.  857).    See  opinion  for  particular  antenuptial 
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contract  held  not  to  be  invalid  on  account  of  fraud.  An  ante- 
nuptial agreement  that  the  property  of  the  husband  and  of  the 
wife  should  be  free  from  any  claim  of  the  other,  but  which  de- 
scribed no  property,  and  contained  no  words  of  conveyance, 
nor  anything  to  indicate  that  it  was  intended  as  a  conveyance, 
and  which  was  never  understood  by  either  party  to  pass  any 
title  to  land,  is  not  a  deed  or  conveyance  of  property.  Repp  v. 
Lesher,  27  Ind.  App.  360  (61  N.  E.  Rep.  609). 

Sec.  349*    Antenuptial  contracts — Fraud  in  procuring. 

A  contract  signed  by  a  prospective  wife  a  few  moments  before 
her  marriage  without  reading,  which  she  has  good  reason  to 
believe  to  be  an  antenuptial  contract  securing  her  a  promised 
gift  of  $500,  but  which  in  fact  provided  for  her  release  in  con- 
sideration of  the  sum  of  $500,  of  all  her  rights  as  wife  and 
widow  in  the  property  of  her  intended  husband,  then  of  the 
value  of  $10,000,  will  not  be  specifically  enforced,  no  such  con- 
tract ever  having  been  previously  agreed  to  by  them.    Barker 
v.  Barker,  126  Ala.  503  (28  So.  Rep.  587).    The  court  say: 
"Parties  bethrothed  in  marriage  occupy  towards  each  other 
confidential  relations,  and  contracts,  when  made  between  them 
while  occupying  such  relation,  in  regard  to  the  marital  rights 
of  either  in  their  respective  estates  after  marriage,  are  subject 
to  the  same  rules  of  good  faith  and  rigid  scrutiny  as  in  other 
cases  of  confidential  relations,  such  as  trustee  and  cestui  que 
trust,  guardian  and  ward,  parent  and  child,  etc.     Pierce  v. 
Pierce,  71  N.  Y.  154  (27  Am.  Rep.  22)  ;  Hessick  v.  Hessick, 
169  111.  486  (48  N.  E.  Rep.  712)  ;  Taylor  v.  Taylor,  144  111. 
445  (33  N.  E.  Rep.  532)  ;  14  Am.  &  Eng.  Enc.  Law,  n.  546. 
*The  relations  between  the  intended  wife  and  her  future  hus- 
band are  regarded  as  confidential,  and  naturally  give  to  the 
man  great  influence  over  the  woman  with  whom  he  has  entered 
into  an  engagement  of  marriage.     The  courts  regard  with 
rigid  scrutiny  an  antenuptial  contract  which  deprives  her  of 
any  prospective  interest  in  the  estate  of  her  intended  husband, 
and  especially  is  this  required  in  a  case  where  such  relinquish- 
ment on  her  part  is  made  without  any  provision  for  her  sup- 
port in  case  she  survives  him.'    Graham  v.  Graham,  143  N. 
Y.  573  (38  N.  E.  Rep.  722).    To  be  a  valid  bar,  the  contract 
must  be  in  good  faith,  and  no  advantage  must  be  taken  of  the 
intended  wife's  confidence  in  her  future  husband,  as  the  rela- 
tion of  betrothed  persons  is  in  a  high  degree  one  of  con- 
fidence, and  is  one  of  those  which  give  rise  to  the  requirements 
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of  ubeniman  fidem  in  transactions  between  persons  standing 
therein  to  each  other/  Kline  v.  Kline,  57  Pa.  St.  120  (98  Am. 
Dec.  206) ;  Kline's  Case,  64  Pa.  St.  122;  Shea's  Appeal,  121 
Pa.  St.  302  (15  Atl.  Rep.  629;  i  L.  R.  A.  422)  ;  Hinkle  v. 
Hinkle,  34  W.  Va.  142  (11  S.  E.  Rep.  993)." 

Sec.  350.  Contracts  and  conveyances  between  husband 
and  wife.  A  contract  between  a  husband  and  wife  that,  in 
consideration  of  her  joining  with  him  in  a  deed  to  his  separate 
real  estate,  thus  relinquishing  her  inchoate  interest  therein,  he 
wotdd  pay  or  secure  to  her  out  of  the  proceeds  of  the  sale  a 
fixed  sum,  is  valid  and  enforcible.  Daily  v.  Daily,  26  Ind. 
App.  14  (58  N.  E.  Rep.  1065).  In  Missouri  prior  to  1875  a 
direct  conveyance  of  real  estate  by  a  husband  to  his  wife,  while 
void  at  law,  vested  in  her  an  equitable  separate  estate;  the 
husband  being  regarded  as  holding  the  legal  title  in  trust  for 
her.  Miller  v.  Quick,  158  Mo.  495  (59  S.  W.  Rep.  955). 
Prior  to  Wis.  Laws  1895,  ch.  86,  a  conveyance  from  a  hus- 
band to  his  wife  passed  only  an  equitable  estate.  Wallace  v. 
Pereles,  109  Wis.  316  (85  N.  W.  Rep.  371;  53  L.  R.  A. 
644;  83  Am.  St.  Rep.  898). 

Sec.  35Z.  Deeds  of  separation.  In  New  Hampshire 
it  is  held  that  a  contract  between  a  husband  and  wife  to  live 
separately  is  void;  and  where  the  consideration  for  such  a 
contract  is  entire  a  stipulation  in  it  by  which  they  both  re- 
lease their  claims  on  the  property  of  each  other  falls  with  the 
contract  Foote  v.  Nickerson,  70  N.  H.  496  (48  Atl.  Rep. 
1088;  54  L.  R.  A.  554).  See  opinion  for  exhaustive  histori- 
cal review  of  authorities  on  first  proposition.  In  Pennsylvania 
a  deed  of  separation  is  valid ;  and  may  bar  the  wife  of  dower 
although  not  separately  acknowleged,  as  required  by  i  Smith's 
Laws,  p.  307 ;  Purd.  Dig.  p.  632,  pi.  22,  when  she  conveys  her 
interest  in  real  estate.  In  re  Kaiser's  Estate,  199  Pa.  St.  269 
(49  Atl.  Rep.  79).  S.  Dak.  Comp.  Laws,  §  2591  construed 
and  applied — ^validity  and  eflfect  of  deed  of  separation.  Aspey 
V.  Barry,  13  S.  Dak.  220  (83  N.  W.  Rep.  91).  For  an  ex- 
haustive collation  of  authorities  on  "Agreements  respecting 
the  living  separate  and  apart  of  husband  and  wife — ^their  val- 
idity and  eflfect,"  see  note  in  83  Am.  St.  Rep.  859-885. 

Sec.  352.    Conveyances  to  husband  and  wife — ^Estates 
by  entireties.    An  estate  by  entireties  may  be  created  in 
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personal  property.  Brewer  v.  Bowersox,  92  Md.  567  (48  Atl. 
Rep.  1060).  Citing,  Ward  v.  Ward,  14  ch.  Div.  506;  In  re 
Bryan,  14  Ch.  Div.  516;  Gordon  v.  Wheildon,  11  Beav.  170; 
Freem.  Co-Ten.  §§  66,  68;  Gillan's  ExVs,  v.  Dixon,  65  Pa. 
St.  395;  In  re  Bramberry's  Estate,  156  Pa.  St.  628  (27J\tl. 
Rep.  407 ;  22  L.  R.  A.  594 ;  36  Am.  St.  Rep.  64) .  Upon  the 
death  of  a  husband  or  wife  the  whole  estate  in  lands  held  by 
them  by  entireties  passes  to  the  survivor  to  the  exclusion  of 
the  heirs  of  the  deceased.  Kron  v.  Kron,  195  III.  181  (62  N. 
E.  Rep.  809).  Construing  and  applying  Ky.  Stat.  §  2143 
(see  Ballard's  Law  Real  Prop.  Vol.  I,  §  217),  providing  that  a 
conveyance  or  devise  of  lands  to  a  husband  and  wife  makes 
them  tenants  in  common  "unless  a  right  of  survivorship  is  ex- 
pressly provided  for/*  it  is  held  that  deeds  of  gift  from  par- 
ents to  their  daughter  and  her  husband  conveying  land  to  them 
*'and  upon  their  death  to  others"  or  to  them  "during  their 
natural  lives,"  do  not  create  estates  in  common  but  an  estate  for 
the  life  of  the  survivor.  McCallister  v.  Folden's  Assignee, 
Ky.  (62  S.  W.  Rep.  538;  23  Ky.  Law  Rep  113).  The 
common  law  rule  of  estates  by  entireties  does  not  prevail  in 
^lebraska.  Kemer  v.  McDonald,  60  Neb.  663  (84  N.  W.  Rep, 
92;  83  Am.  St.  Rep.  550).  Applying  Or.  Laws  1893,  p.  170, 
empowering  a  married  woman  to  sell  and  convey  her  property 
"to  the  same  extent  and  in  the  same  manner  that  her  husband 
can  property  belonging  to  him,"  it  is  held  that  a  wife's  mort- 
gage of  land  held  by  her  and  her  husband  as  tenants  by  entire- 
ties creates  a  valid  lien  on  the  entire  estate  upon  her  surviv  ' 
ing  him.  Howell  v.  Folsom,  38  Or.  184  (63  Pac.  Rep.  116; 
84  Am.  St.  Rep.  785). 

•  Sec.  353.  Inchoate  interests.  A  wife's  inchoate  inter- 
est in  her  husband's  real  estate  is  subject  to  his  vendor's  claim 
for  the  purchase  price.  Sarver  v.  Clarkson,  156  Ind.  316  (59 
N.  E.  Rep.  933).  A  wife  may  contract  to  extinguish  her  in- 
choate interest  in  her  husband's  land  in  consideration  of  re- 
ceiving the  fair  equivalent  of  its  value,  and  the  transaction  is 
impervious  to  the  assaults  of  her  husband's  creditors,  if  they 
have  not  been  injured  thereby.  Bums'  Ind.  Rev.  Stat.  1901. 
§  2669,  construed  and  applied.  Higgins  v.  Ormsby,  156  Ind. 
82  (59  N.  E.  Rep.  321).  Under  Bums'  Ind.  Rev.  Stat.  1901, 
§  2669,  a  wife  who  has  joined  in  the  execution  of  a  mortgage 
of  her  husband's  land,  which,  upon  foreclosure,  sells  for  more 
than  the  debt,  is  entitled  to  the  excess  to  the  extent  of  one- 
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third  the  value  of  the  property,  in  preference  to  his  judgment 
creditors.  Bartmess  v.  Holliday,  2rj  Ind.  App.  544  (61  N.  E. 
Rep.  750).  In  Iowa  it  is  held  that  a  wife's  inchoate  right  of 
dower  in  her  husband's  estate  is  an  interest  which,  under  Code, 
§  3154,  cannot  be  the  subject  of  a  contract  between  them, 
Xewberry  v.  Newberry,  114  la.  704  (87  N.  W.  Rep.  658) ; 
and  in  Maine  a  wife  cannot  bar  her  right  and  interest  by 
descent  in  her  husband's  real  estate  by  a  release  to  him  dur- 
ing coverture,  Pinkham  v.  Pinkham,  95  Me.  71  (49  Atl.  Rep. 
48;  85  Am.  St.  Rep.  392). 

Sec.  354.  Effect  of  divorce  on  real  property  rights. 
A  husband  who  fails,  in  a  divorce  proceeding  brought  against 
his  wife,  to  assert  any  claim  to  land  known  to  him  to  be  held 
in  her  name,  title  to  which  she  procured  by  inducing  his  ven- 
dor to  convey  the  same  to  her  without  his  knowledge  or 
consent,  cannot  afterward  question  her  title  to  the  land.  Stan- 
borough  V.  Stanborough,  27  Ind.  App,  25  (60  N.  E.  Rep. 
714).  The  right  of  a  wife  to  whom  a  divorce  is  granted  for 
the  fault  of  her  husband  to  have  the  homestead,  under  Shan- 
non's Tenn.  Code,  §  3810,  does  not  attach  without  a  decree  of 
the  court  awarding  her  the  homestead ;  and  where  the  decree 
of  divorce  is  silent  on  this  point  her  rights  to  the  homestead 
are  lost.  Moore  v.  Ward,  107  Tenn.  731  (64  S.  W.,  Rep. 
1087).  A  wife's  right  to  an  allowance  of  alimony  in  a  subse- 
quent action  for  divorce  brought  by  her  is  not  barred  by  a  con- 
tract between  her  and  her  husband  in  which  each  releases  all 
interest  in  the  other's  separate  property.  Bailey  v.  Bailey,  127 
N.  C.  474  (37  S.  E.  Rep.  502). 
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Sec.  355.  Occupying  claimants.  It  is  not  proper  to 
allow  permanent  improvements  to  a  claimant  who  has  notice, 
actual  or  constructive,  that  his  title  is  bad,  although  he  act 
under  the  mistaken  belief  that  it  is  good.  Raymond  v.  CSim- 
dcn,  48  W.  Va.  463  (37  S.  E.  Rep.  642).    Upon  foreclosure 
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of  a  mortgage  the  holder  of  a  tax  deed  regular  on  its  face,  but 
void  for  irregularities,  based  on  a  sale  made  after  the  giving 
of  the  mortgage  is  entitled  to  a  lien  on  the  premises  for  im- 
provements made,  superior  to  the  mortgage,  and  to  protection 
from  eviction  until  improvements  are  paid  for.  Mercer  v. 
Justice,  63  Kan.  225  (65  Pac.  Rep.  219).  Ga.  Laws  1897,  pp» 
79-81,  giving  a  bona  fide  occupant  of  land  under  claim  of  title, 
against  whom  there  had  been  a  recovery  in  ejectment,  a  right 
to  recover  for  improvements  placed  on  the  land  in  good  faith 
by  him  or  those  under  whom  he  claims,  which  claim  he  may 
set  off  against  a  claim  for  mesne  profits  and  have  judgment 
over  if  it  exceeds  them,  is  constitutional,  and  applies  to  im- 
provements made  before  the  enactment  of  the  statute.  Mills 
V.  Geer,  iii  Ga.  275  (36  S.  E.  Rep.  673;  52  L.  R.  A.  934). 
See  opinion  for  discussion  of  this  subject.  This  case  is  fol- 
lowed in  Lay  v.  Sheppard,  112  Ga.  11 1  (37  S.  E.  Rep.  132) • 
Ind.  Ten  Ann.  Stat.  1899,  §§  2645,  2647  (Mansf.  Ark.  Dig.^ 
§§  1929,  1931)  construed  and  applied — allowance  of  rents  and 
profits  as  a  setoff  against  improvements  and  taxes.  Harde- 
man V.  Turner,  3  Ind.  Ter.  338  (58  S.  W.  Rep.  562).  The 
right  g^ven  a  defendant  in  ejectment  who  has  been  in  the 
actual  occupancy  of  the  premises  for  six  years  before  the  com- 
mencement of  the  action,  to  recover  for  improvements,  by  j 
Mich.  Comp.  Laws,  1897,  §  995,  extends  only  to  persons  who 
have  had  occupancy  of  such  a  character  as  would  confer  title 
by  adverse  possession.  Sleight  v.  Roe  125  Mich.  585  (85  N. 
W.  Rep.  10).  S.  C.  Rev.  Stat,  ch.  64,  art.  4;  §  1952,  giving 
a  purchaser  of  real  estate  supposing  himself  to  have  a  good 
title  in  fee,  upon  final  judgment  against  him  in  "an  action  to 
recover"  the  land,  the  right  to  recover  from  the  plaintiff  the 
full  value  of  all  improvements,  does  not  apply  to  an  action 
in  partition  or  to  a  tenant  in  common  making  improvements 
under  the  belief  that  he  was  sole  owner,  as  he  may  protect 
his  rights  on  partition.  Hall  v.  Boatwright,  58  S.  C.  544 
(36  S.  E.  Rep.  looi ;  79  Am.  St.  Rep.  864).  Proof  that  a  tax 
deed  under  which  a  defendant  in  an  action  to  recover  real 
property  claims  title  was  illegally  issued,  does  not  show  such 
want  of  good  faith  as  will  bar  him  of  his  right  to  compensa- 
tion for  improvements  made,  under  S.  Dak,  Comp.  Laws,  § 
5455.  Meadows  v.  Osterkamp,  13  S.  Dak.  571  (83  N.  W. 
Rep.  624).  Construing  and  applying  Vt.  Stat.  §  1500,  gi^ng 
an  unsuccessful  defendant  in  ejectment  who  has  occupied  and 
made  improvements  on  the  premises  as  a  good  faith  purchaser 
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or  lessee,  the  right  to  recover  from  plaintiff  the  value  of  such 
improvements  and  have  an  execution  against  the  land  for  the 
amount  so  due  him,  it  is  held  that  the  statute  applies  in  cases 
of  ejectment  brought  by  a  railroad  to  recover  its  right  of  way ; 
and  although  the  defendant  could  not  disturb  the  road  by  an 
execution,  the  court  would  enjoin  the  railroad  company  from 
occupying  the  land  until  it  had  paid  the  defendant  the  value 
of  the  improvements.  Rutland  R.  Co.  v.  Oiaffee,  y2  Vt.  404 
(48  Atl.  Rep.  700).  For  an  exhaustive  collation  of  authori- 
ties on  "Betterments:  What  are,  and  when  allowance  should 
be  made  therefor,"  see  note  in  81  Am.  St.  Rep.  164-193. 

Sec  356.    Improvements  by  grantees  and  mortgages. 

One  who  has  entered  upon  land  and  made  valuable  improve- 
ments thereon,  in  pursuance  of  a  parol  contract  with  the  owner 
to  convey,  may  maintain  an  action  to  recover  compensation  for 
such  improvements,  even  after  the  vendor  has  obtained  posses- 
sion. Luton  V.  Badham,  127  N.  C.  96  (37  S.  E.  Rep.  143 ;  80 
Am.  St.  Rep.  783 ;  53  L.  R.  A.  337 ;  see  pp.  337-347  for  ex- 
haustive note  on  "Rights  in  respect  to  compensation  for  im- 
provements on  land  made  in  good  faith  under  an  oral  contract 
or  gift.").  In  North  Carolina,  the  measure  of  a  vendee's 
damages  for  improvements  placed  upon  the  land,  when  the 
contract  has  been  repudiated  by  the  vendor,  is  the  increase  in 
value  to  the  land,  not  the  cost  of  the  improvements,  nor  can 
the  vendee  recover  for  improvements  placed  on  the  land  prior 
to  the  contract  of  sale.  North  v.  Bunn,  128  N.  C.  196  (38 
S.  E.  Rep.  814).  Under  a  contract  allowing  the  vendor  of 
land  to  re-enter  for  non-payment  of  purchase  money,  after  pay- 
ing  the  purchaser  "for  all  the  improvements  he  has  or  may 
make  thereon,"  the  amount  to  be  paid  is  the  cost  of  the  im- 
provements and  not  the  enhanced  value  of  the  land.  In  re 
Sutton's  Estate,  200  Pa.  St.  163  (49  Atl.  Rep.  776).  In  es- 
timating the  value  of  improvements  put  upon  mortgaged  lands 
by  the  mortgagee  while  in  possession,  the  amo\int  which  they 
have  enhanced  the  value  of  the  premises  is  to  be  considered, 
and  not  their  cost,  in  case  the  cost  exceeds  the  value  added  by 
reason  thereof.  Howard  v.  Clark,  72  Vt.  429  (48  Atl.  Rep. 
656).  In  an  action  of  ejectment  by  a  vendor  who  has  repud- 
iated the  contract,  the  court  has  no  power  to  compel  the  defen- 
dant to  remove  buildings  he  has  placed  upon  the  property,  but 
the  plaintiff,  after  pa)nng  the  damages  adjudged  for  the  im- 
provements, is  entitled  to  a  writ  of  possession  and  to  have  the 
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defendant  removed  therefrom.     North  v.  Bunn,  128  N.  C. 
196  (38  S.  E.  Rep.  814). 

Sec.  357.  Improvements  by  life  tenant.  Ordinarily  a 
life  tenant  who  makes  betterments  upon  the  estate  is  not  en- 
titled to  be  reimbursed  for  the  same  by  the  reversioners  or  out 
of  the  reversion,  hvi,  in  case  he  should  be  so  entitled,  his  right 
will  not  pass  by  his  will,  purporting  to  devise  the  lands  in  fee ; 
and  the  occupying  claimant's  act  will  not  in  such  case  be  avail- 
able to  the  devisee  with  respect  to  the  betterments  made  before 
the  termination  of  the  life  estate.  Schimpf  v.  Rhodewald^  62 
Neb.  105  (86  N.  W.  Rep.  908).  A  life  tenant  is  not  an  occupy- 
ing  claimant  within  Bums*  Rev.  St.  §  1087,  providing  that 
an  occupant  of  land  under  color  of  title,  making  valuable  im- 
provements thereon  in  good  faith,  is  entitled  to  compensation 
for  such  improvements,  on  afterward  being  adjudged  'not  the 
rightful  owner,  and  his  administrator  cannot  recover  from  the 
remaindermen  for  such  improvements.  Pulse  v.  Osbom, 
Ind.  App.        (60  N.  E.  Rep.  374). 

Sec.  358.  Improvements  by  cotenants — ^Rights  upon 
partition.  A  tenant  in  common  can  only  recover  of  his  co- 
tenants  for  improvements  made  by  him  when  such  improve- 
ments are  necessary  to  the  enjoyment  of  the  land,  or  consent 
is  given  by  the  other  cotenants.  Pulse  v.  Osbom,  Ind. 
App.  (60  N.  E.  Rep.  374).  One  tenant  in  common,  with- 
out authority  from  his  cotenants,  cannot  create  a  personal  lia- 
bility against  them,  by  making  improvements  on  the  common 
property,  or  payments  in  regard  to  it,  but  when  the  improve- 
ments add  permanent  value  to  the  property,  the  tenant  making 
them,  if  in  receipt  of  the  rents,  may  hold  them  for  his  reim- 
bursement, but  his  right  to  contribution  extends  no  further. 
Winslow  V.  Young,  94  Me.  145  (47  Atl.  Rep.  149).  A  tenant 
in  common  will  not  be  allowed  to  recover  against  his  cotenant 
for  improvements  erected  upon  the  common  property  by  his 
predecessor  in  title  without  accounting  to  his  cotenant  for  the 
rents  and  profits  received  by  such  predecessor  in  title.  Neher 
V.  Armijo,  N.  Mex.  (66  Pac.  Rep.  517).  A  cotenant 
who,  by  the  terms  of  a  will  creating  an  estate  in  common,  is 
given  the  sole  management  and  control  of  the  same  for  a 
stated  time,  may  be  reimbursed  for  his  actual  expenses  in  mak- 
ing improvements  thereon,  but  not  for  his  personal  services. 
Dunavant  v.  Fields,  68  Ark.  534  (60  S.  W.  Rep.  420).    A 


333  EPITOME  OF  CASES  §  358,  35& 

• 

remainderman  is  not  entitled  to  recover  of  his  fellow  remain* 
dermen  for  improvements  of  the  property  made  by  him  during 
the  occupancy  of  the  life  tenant,  as  the  remaindermen  were  not 
tenants  in  common  at  the  time  the  improvements  were  made, 
such  relation  not  existing  until  they  were  entitled  to  posses- 
sion. Pulse  V,  Osbom,  Ind.  App.  (60  N.  E.  Rep.  374). 
When  one  tenant  in  common,  at  his  own  expense,  *puts  im- 
provements on  the  common  property,  and  afterwards  parti- 
tion in  kind  is  made,  such  improvements  should  be  allotted  to 
the  share  of  the  party  making  them,  and  without  any  charge 
for  their  value.  Polk  v.  Gunther,  107  Tenn«  16  (64  S.  W. 
Rep.  25).  A  tenant  in  common  who  holds  possession  of  the 
common  estate,  under  a  lease  from  his  cotenants,  cannot,  in 
an  action  for  partition,  charge  his  landlord  for  repairs  made 
during  the  tenancy,  in  the  absence  of  a  special  agreement  for 
compensation.  Schmidt  v.  Constans,  82  Minn.  347  (85  N.  W. 
Rep.  173 ;  83  Am.  St.  ]^ep.  437).  A  cotenant  cannot  maintain 
a  claim  for  improvements  made  upon  the  common  estate  upon 
partition  thereof,  where  it  does  not  appear  that  such  im- 
provements were  necessary,  or  that  they  were  assented  to  by 
his  cotenants,  and  it  does  appear  that  they  were  for  the  per- 
sonal benefit  of  the  person  making  them,  and  that  the  rents  of 
the  premises  for  the  time  he  possessed  them'  more  than  offset 
the  value  of  such  improvements.  Gjerstadengen  v.  Hartzell, 
9  N.  Dak.  268  (83  N.  W.  Rep.  230;  81  Am.  St.  Rep.  575). 

Sec.  359.  Improvements  by  tenants.  A  landlord  -is 
not  liable  to  his  tenant  for  improvements  made  upon  the  land, 
by  clearing  it  or  otherwise,  in  the  absence  of  an  agreement  to 
pay  for  them.  Quay  v.  Kehoe,  70  N.  H.  151  (46  Atl.  Rep. 
688).  A  building  erected  by  a  lessee  on  premises  pursuant 
to  a  covenant  in  his  lease  is  not  removable,  unless  the  lease 
gives  him  a  right  to  remove  it  Boyd  v.  Douglass,  72  Vt.  449- 
(48  Atl.  Rep.  638).  A  lease  for  one  year  or  ten  years  at  an 
annual  rental  "renewable  or  pay  for  the  improvements  at  their 
valuation,"  does  not  entitle  the  lessee  to  pay  for  improvements 
after  a  renewal  of  the  lease.  King  v.  Wilson,  98  Va.  259  (35 
S.  E.  Rep.  72^^.  A  covenant  in  a  lease  that  the  lessees  should 
have  the  right  of  renewal  for  such  rental  as  might  be  agreed 
upon,  or,  "in  case  of  a  failure  so  to  agree,  the  lessor  shall  pur- 
chase the  improvements,"  was  construed  as  entitling  the 
lessees  to  compensation  for  improvements  made  by  them^ 
though  they  did  not  choose  to  renew  the  lease ;  and  the  lessor 
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was  not  released  from  the  covenant  by  conveying  the  land  to  a 
third  person.  Carpenter  v.  Pocasset  Mfg.  Co.,  i8o  Mass.  130 
(61  N.  E.  Rep.  816).  One  to  whom  a  lease,  which  is  not  as- 
signable, is  assigned  in  good  faith,  under  the  belief  that  it 
authorizes  assignment,  will  be  allowed,  at  the  end  of  the  term, 
to  remove  a  cottage  which  was  on  the  leased  premises  and  on 
which  he  has  made  considerable  improvements,  where  the  lease 
authorizes  a  renewal  of  the  lease  or  the  removal  of  the  cottage, 
at  the  end  of  the  term.  Upton  v.  Hosmer,  70  N.  H.  493  (49 
Atl.  Rep.  96).  A  tenant  who  has  vacated  the  leased  premises 
without  removing  improvements  made  by  him  under  a  lease 
authorizing  him  to  remove  them  at  the  end  of  the  term,  may 
remove  them  afterward,  where  before  the  vacation  negotia- 
tions were  entered  into  between  him  and  his  landlord  for  the 
purchase  or  rental  of  the  improvements  by  the  latter,  and  the 
landlord  requested  him  not  to  remove  them  until  an  under- 
standing could  be  reached.  Youngs  v.  Consolidated  Imple- 
ment Co.,  23  Utah  586  (65  Pac.  Rep.  720).  See  opinion  for 
construction  of  particular  lease  as  to  right  to  remove  improve- 
ments; also  Schoellkopf  v.  Coatsworth,  166  N.  Y.  JJ  (59  N. 
E.  Rep.  710). 

Sec.  360.  Miscellaneous  notes.  The  expenditure  by  a 
husband  of  his  own  moneys,  in  flie  improvement  of  the  prop- 
erty of  his  wife,  is  presumed  to  be  a  gift  to  ber,  in  the  absence 
of  proof  of  a  contrary  intent.  Selover  v.  Selover,  62  N.  J. 
Eq.  761  (48  Atl.  Rep.  522).  In  case  permanent  improvements 
are  allowed,  it  is  the  enhanced  value  thereof  to  the  landowner, 
and  not  the  cost  thereof  to  the  claimant,  that  furnishes  the 
measure  of  allowance.  Haymond^v.  Camden,  48  W.  Va.  463 
(37  S.  E.  Rep.  642).  The  making  of  improvements  on  a  trust 
estate  by  the  trustee  should  not  be  ordered  by  the  court,  under 
N.  J.  Pub.  Laws,  1897,  p.  190,  "empowering  executors  and 
trustees,  holding  land  and  real  estate  in  trust,  to  improve  the 
same  and  erect  buildings  thereon,"  where  it  is  doubtful  that  the 
proposed  improvement  will  be  beneficial  to  the  trust,  and  an 
order  of  the  court  under  the  statute  is  appealable.  In  re 
Miller,  62  N.  J.  Eq.  764  (49  Atl,  Rep.  149). 


INFANTS  AND  INSANE  PERSONS 

EPITOME  OF  CASES. 

Sec.  361.  Validity  of  deeds.  A  deed  by  a  person  of 
unsound  mind,  made  before  inquest,  is  not  void,  but  voidable, 
and  a  bona  fide  purchaser  from  the  grantee  takes  title.  Ar- 
nett's  Committee  v.  Owens,  (Ky.)  65  S.  W.  Rep.  151  (23  S. 
W.  Rep.  1409).  It  passes  title  so  that  a  judgment  thereafter 
rendered  and  docketed  against  the  grantor  will  not  be  a 
specific  lien  on  the  property  conveyed,  till  the  conveyance  be 
actually  avoided.  French  Lumbering  Co.  v.  Theriault,  107 
Wis.  627  (83  N.  W.  Rep.  927;  51  L.  R.  A.  910;  81  Am.  St. 
Rep.  856).  See  opinion  for  exhaustive  review  of  authorities 
on  the  first  proposition. 

Sec.  36a.  Af&nnance  and  disaffirmance  of  contracts 
and  conveyances.  Ratification  of  an  infant's  deed  cannot 
be  established  by  her  declarations  made  after  her  attaining  her 
majority,  not  made  to  or  in  the  presence  of  the  party  to  be  ben- 
efitted by  the  ratification.  Sayles  v.  Christie,  187  111.  420  (58 
X.  E.  Rep.  480).  See  opinion  for  particular  evidence  held  in- 
sufficient to  establish  the  ratification  of  an  infant's  deed.  Only 
■privies  in  blood  or  the  legal  representatives  of  a  deceased  party 
can  avoid  the  deed  of  an  insane  grantor.  Hunt  v.  Rabitoay, 
125  Mich.  137  (84  N.  W.  Rep.  59;  84  Am.  St.  Rep.  563).  A 
deed  made  by  an  infant  apparently  of  age,  to  his  father  to  en- 
able him  to  become  surety  for  such  infant  on  a  bond  required 
in  criminal  proceedings  against  him,  which  fact  is  recited  in 
the  deed,  cannot  be  disaffirmed  after  the  infant  becomes  of  age, 
either  by  him  or  his  grantee,  as  against  the  state  purchasing 
the  land  at  a  sale  to  satisfy  a  judgment  on  foreclosure  of  the 
land,  where  the  court  was  induced  to  accept  the  bond  by  the 
infant's  sworn  statement  that  he  was  21  years  of  age.  Damron 
v.  Commonwealth,  Ky.  (61  S.  W.  Rep.  459;  22  Ky. 
Law  Rep.  171 7).  Where  a  minor  son  took  a  conveyance  from 
his  father  of  lands  which  were  incumbered  with  liens  and  mort- 
gages to  the  extent  of  nearly  half  its  value,  the  only  considera- 
tion for  the  conveyance  being  an  agreement  on  the  part  of  the 
son  to  execute  the  necessary  mortgage  to  raise  money  to  pay 
off  the  liens,  which  was  done  while  the  son  was  a  minor,  the 
money  received  upon  the  mortgage  being  used  in  clearing  the 
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land  from  incumbrances,  and  the  son  upon  arriving  at  age 
served  notice  upon  the  mortgagee  disaffirming  the  contract,  it 
was  held  that  the  mortgage  was  enforceable  against  the  land, 
as,  either  the  son  stood  as  the  representative  of  the  father  for 
the  purpose  of  executing  the  mortgage,  and  he  could  not  plead 
the  son's  infancy,  or,  if  the  son  represented  himself  to  the  mort- 
gagee as  owner  of  the  property,  he  could  not  disaffirm  the 
mortgage,  and  retain  the  land  free  from  the  mortgage  lien. 
United  States  Inv.  Co.  v.  Ulrickson,  84  Minn.  14  (86  N.  W. 
Rep.  613 ;  87  Am.  St.  Rep.  326). 

Sec.  363^  Judicial  sale  of  infant's  lands.  A  judgment 
decreeing  the  sale  of  infants'  lands  which  is  void  cannot  be 
given  validity  by  a  subsequent  decree  of  the  court  confirming 
it,  made  when  all  the  parties  were  before  the  court  Hulse- 
wede  V.  Churchman's  Ex'x.  •  Ky.  (63  S.  W.  Rep.  i ;  23 
Ky.  Law  Rep.  487).  A  contract  for  the  sale  of  an  infant's 
land  which  contemplates  that  the  purchaser,  or  some  one  foV 
him,  shall  become  the  accepted  bidder  at  a  public  sale  is  void. 
Clark  V.  Stanhope,  Ky.  (59  S.  W.  Rep.  856).  In  1891 
there  was  no  authority  given  courts  of  equity  in  Kentucky  to 
authorize  a  mortgage  on  an  infant's  realty  for  the  purpose  of 
erecting  improvements  thereon.  Posey  v.  Dugan,  (Ky.)  59 
S.  W.  Rep.  862  (22  Ky.  Law  Rep.  1 104).  Ky.  Civ.  Code 
Prac,  §§  489,  490  construed  and  applied — ^sale  of  infant's  realty 
— procedure.  Manion  v.  Conley,  (Ky.)  59  S.  W.  Rep.  11  {22 
Ky.  Law  Rep.  850)  ;  Dineen  v.  Hall,  (Ky.)  65  S.  W.  Rep, 
445  (23  Ky.  Law  Rep.  161 5)  ;  Elliott  v.  Fowler,  Ky. 
(65  S.  W.  Rep.  849;  23  Ky.  Law  Rep.  1676).  A  judgment 
decreeing  the  sale  of  land  in  which  infants  have  en  interest 
will  be  set  aside  where  there  is  no  guardian  ad  litem  appointed 
for  them,  no  answer  filed  on  their  behalf  and  their  statutory 
guardian  is  not  made  a  party.  Thornton  v.  Thornton,  (Ky.) 
64  S.  W.  Rep.  524  (23  Ky.  Law  Rep.  930). 

Sec.  364.  Guardians — ^Power  to  convey  or  incumber 
ward's  property.  The  committee  of  an  insane  person  has 
no  power  to  alienate  his  land  or  to  affect  his  rights  therein, 
except  under  order  of  the  probate  court,  and  such  committee 
cannot  bind  him  by  a  declaration  to  an  intending  purchaser  that 
the  ward  has  no  interest  in  certain  land.  Jennings  v.  Bloom- 
field,  199  Pa.  St.  638  (49  Atl.  Rep.  135).  A  guardian  will  not 
be  allowed  to  exercise  a  power  of  sale  contained  in  a  mort- 
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gage  to  the  guardian,  executed  by  the  ward  prior  to  the  guar- 
dianship, and  purchase  the  mortgaged  property  at  the  sale. 
Horton  v.  Maine,  22  R.  I.  126  (46  Atl.  Rep.  403).  Cal.  Code 
Civ.  Proc,  §§  1577,  1578,  authorize  a  guardian  of  a  minor  to 
mortgage  his  real  estate  only  to  pay  debts  or  charges  of  ad- 
ministration, or  to  pay,  reduce,  extend,  or  renew  some  lien  or 
mortgage  already  subsisting  on  the  realty  which  it  is  proposed 
to  mortgage ;  and,  where  several  minors  have  undivided  inter- 
est in  the  incumbered  real  estate,  the  interest  of  one  cannot  be 
mortgaged  for  more  than  his  part  of  the  common  debt.  Howard 
V.  Bryan,  133  Cal.  257  (65  Pac.  Rep.  462). 

Sec.    365.    Guardian    ad    litem — ^Appointment — Feea 

A  minor  can  only  appear  as  defendant  in  a  partition  suit  by  a 
guardian  ad  litem,  and  an  appearance  by  the  guardian  of  his 
person  and  property  is  a  nullity.  Saville  v.  Saville,  63  Kan. 
861  (66  Pac.  Rep.  1043).  ^  nominal  plaintiff  in  an  action  to 
set  aside  a  deed,  although  the  use  of  his  name  as  such  was  un- 
authorized and  he  has  disclaimed  any  interest  in  the  action,  is 
disqualified  to  act  as  guardian  ad  litem  for  infant  defendants 
named  as  beneficiaries  in  the  deed.  Ellis  v.  Massenburg,  126 
X.  C.  129  (35  S.  E.  Rep.  240).  It  is  not  proper  to  charge  the 
fees  allowed  a  guardian  ad  litem  as  costs  in  the  case  against 
the  unsuccessful  party.  Patton  v.  Dixon.  105  Tenn.  97  (58  S. 
W.  Rep.  299)  ;  Prest  v.  Black,  63  Kan.  682  (66  Pac.  Rep. 
1017).  Citing,  Walton  v.  Yore,  58  Mo.  App.  565;  Holloway 
v.  Mcllhenny,  77  Tex.  657  (14  S.  W.  Rep.  240)  ;  Insurance 
Co.  V.  Van  Rensselaer,  4  Paige  Ch.  85 ;  Hutchinson  v.  Hutch- 
inson, 152  111.  347  (38  N.  E.  Rep.  926). 


INSURANCE 


EPITOME  OF  CASES. 


Sec.  366.  Insurable  interest — Insurance  by  life  tenant. 
One  owning  a  building  situated  upon  land  belonging  to  an- 
other has  an  insurable  interest  in  the  building.  American  Cent. 
Ins.  Co.  v.  Donlon,        Colo.  App.         (66  Pac.  Rep.  249). 


• 
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The  interest  which  a  purchaser  has  in  lands  for  which  a  bond 
for  title  has  been  given  is  an  insurable  interest.  Clapp  v. 
Farmers'  Mut.  Ins.  Co.,  126  N.  C.  388  (35  S.  E.  Rep.  617). 
A  life  tenant  has  an  insurable  interest,  and  an  insurance  com- 
pany issuing  a  policy  to  a  life  tenant,  apparently  for  the  full 
value  of  the  insured  property,  is  liable  on  the  policy  to  that  ex- 
tent. A  court  of  equity  may  adjust  the  rights  of  the  life  tenant 
and  the  reversioners  in  the  mbnev.  Convis  v.  Citizens'  Mut. 
Fire  Ins.  Co.,  127  Mich.  6i6  (86  N.  W.  Rep.  994). 

Sec.  367.  Insurance  by  purchaser  at  foreclosure  sale. 
When  a  purchaser  at  foreclosure  sale,  subject  to  redemption, 
procures  and  pays  for  insurance  upon  the  property  to  which 
he  holds  a  certificate  of  purchase,  the  contract  of  indemnity  so 
procured  is  a  personal  contract  between  the  purchaser  and  the 
insurance  company,  which  does  not  inure  to  the  benefit  of  the 
person  entitled  to  redeem;  and,  upon  redemption  being  made, 
the  purchaser  is  not  required  to  account  to  the  redemptioner  for 
the  amount  of  money  received  from  the  insurance  company  upon 
the  property,  the  building  upon  the  property  having  been  totally 
destroyed  by  fire  during  the  period  of  redemption.  Deming 
Inv.  Co.  V.  Dickerson,  63  Kan.  728  (66  Pac.  Rep.  1029 ;  88  Am. 
St.  Rep.  265). 

Sec.  368.    Rights  of  mortgagor  and  mortgagee.    A 

-mortgagor  is  not  required  to  keep  the  mortgaged  property  in- 

:  sured  for  any  amount,  where  the  mortgage  provides  that  tlie 

mortgagor  will  keep  the  building  on  the  mortgaged  premises 

insured  for  the  benefit  of  the  mortgagee"  to  the  amount  of 

thousand  dollars,"   as   the  provision   is   incomplete. 

McCaslin  v.  Advance  Mfg.  Co.,  155  Ind.  298  (58  N.  E.  Rep. 
^67) .  In  Kansas  it  is  held  that  where  a  mortgagee  required  his 
imortgagor  to  take  out  a  policy  of  insurance  upon  tfie  mort- 
gaged premises  for  the  benefit  of  the  mortgagee  to  whom  it  was 
delivered,  which  policy  contained  a  condition  requiring  any 
mortgagee  or  trustee  to  notify  the  insurer  of  any  change  of 
ownership  or  increase  of  hazard  coming  to  his  knowledge,  and 
the  property  afterward  was  sold  and  the  mortgagee  requested 
to  notify  the  insurance  company  and  obtain  its  consent  thereto, 
but  he  negligently  failed  to  do  so,  he  is  liable  to  the  grantee  for 
loss  suffered  by  him  on  account  of  a  subsequent  destruction  of 
the  property,  and  the  insurer  being  relieved  from  all  liability 
on  the  policy  on  account  of  want  of  notice  of  such  transfer. 
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such  damages  may  be  counterclaimed  in  an  action  to  foreclose 
the  mortgage.  First  Nat.  Bank  v.  Renn,  63  Kan.  334  (65 
Pac.  Rep.  698). 

Sec.  369.    Mortgage  clause  in  policy.    Where  a  mort- 
gage clause  provided  that  "no  act  or  default  of  any  person 
other  than  such  mortgagee  or  his  agents,  or  those  claiming 
under  him,  shall  affect  such  mortgagee's  right  to  recover  in 
case  of  loss  on  such  real  estate,"  the  rights  of  his  assignee  are 
not  affected  by  a  conveyance  by  a  part  owner  of  the  property 
of  his  interest  in  it,  made  in  violation  of  a  condition  in  the 
policy.    Whiting  v.  Burkhardt,  178  Mass.  535  (60  N.  E.  Rep. 
I ;  52  L.  R.  A.  788;  86  Am.  St.  Rep.  503).    Under  a  mortgage 
clause  attached  to  a  policy  of  insurance,  as  follows :  "Loss,  if 
any,  payable  to  Katherine  M.  Antes,  of  Canadiag^a,  N.  Y.,  as 
her  interest  may^  appear,  she  being  the  mortgagee/*  it  is  held 
that  the  mortgagee  stands  in  no  more  favorable  light  than  as 
assignee  of  the  policy  to  the  extent  of  her  interest  in  the  in- 
sured property  by  virtue  of  her  mortgage,  and  that  the  con- 
tract of  insurance  is  with  the  mortgagor,  its  validitv  depending 
upon  performance  or  waiver  of  the  conditions  which  it  eon- 
tains.    Antes  v..  State  Ins.  Co.,  61  Neb.  55  (84  N.  W.  Rep. 
412).    After  an  insurance  company  has  paid  the  amount  of 
Ihe  mortgage  debt  to  the  mortgagee  on  a  loss  suffered  under  a 
policy  issued  to  the  mortgagor,  but  containing  a  clause  that  the 
policy  is  payable  to  the  mortgagee,  "as  interest  may  appear, 
1)alance  to  assured,"  the  mortgagor  may  sue,  in  his  own  name, 
for  any  balance  due  under  the  policy.    Scottish  Union  v.  Enslie, 
78  Miss.  157  (28  So.  Rep.  822). 

Sec.  370.  Conditions  avoiding  policy  for  lack  of  sole 
and  unconditional  ownership  by  insured.  The  fact  that 
an  insured's  title  rests  in  parol  will  not  avoid  a  policy  under  a 
condition  therein  that  it  shall  be  void  if  the  insured  is  not  the 
unconditional  owner  of  the  property.  Q)well  v.  Phoenix  Ins. 
Co.,  126  N.  C.  684  (36  S.  E.  Rep.  184).  A  party  in  posses- 
sion of  property  under  an  agreement  with  the  owner  to  pay  the 
insurance  thereon  has  a  right,  as  agent,  to  insure  the  property 
for  the  owner's  benefit;  and  if  an  insurance  company,  with 
knowledge  of  the  facts,  issues  a  policy  in  the  agent's*  name,  it 
<annot  escape  liability  on  the  ground  that  he  iiad  no  interest 
in  the  subject-matter.  Schaeffer  v.  Anchor  Fire  Ins.  Co.,  113 
la.  652  (85  N.  W.  Rep.  985). 
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A  policy  of  insurance  issued  for  apparently  the  full  value 
of  the  insured  property,  to  one  having  only  a  life  estate  therein, 
is  not  invalidated  by  the  fact  that  in  answer  to  the  question  in 
the  application  for  the  insurance  "Are  you  the  owner  of  the 
property  ?'  she  answered,  "yes."  Cbnvis  v.  Citizens'  Mut.  Fire 
Ins.  Co.,  127  Mich.  616  (86  N.  W.  Rep.  994).  The  court  say: 
"It  is  next  urged  that  the  policy  is  void  because  Mrs.  Forshey 
falsely  stated  in  her  application  that  she  was  the  owner.  The 
claim  is  that  'owner'  means  'absolute  owner,*  or  'owner  in  fee 
simple  of  the  entire  land/  To  this  complainant's  first  reply  that 
no  application  was  made  when  this  policy  was  issued,  and  there- 
fore there  was  no  statement  made  as  to  ownership.  We  think 
this  contention  cannot  prevail,  and  that  the  reference  in  the 
policy  (which  she  accepted)  to  her  application  for  the  previous 
policy  in  the  same  company  must  be  regarded  as  her  applica- 
tion for  this.  This  application  did  not  state  that  she  was  the 
absolute  owner,  or  the  owner  in  fee  simple,  of  the  land.  The 
corporation  did  not  ask  that  she  should.  She  was  the  absolute 
owner  of  all  the  property  described  in  the  application,  except 
the  buildings.  The  application  was  not  a  warranty  of  title.  In 
order  to  make  an  application,  or  any  other  paper  referred  to 
in  the  policy,  a  warranty,  it  must  clearly  appear  that  such  was 
the  intent  of  the  parties.  Warranties  will  not  be  created  or  ex- 
tended by  construction,  i  May,  Ins.  §  158 ;  Campbell  v.  Insur- 
ance Co.,  98  Mass.  381,  391,  and  authorities  there  cited.  If 
the  term  'owner'  in  these  applications  is  to  be  construed  as 
meaning  that  the  applicant  is  the  owner  in  fee  simple  of  the 
property  unincumbered,  it  will  be  little  better  than  a  trap  to 
catch  the  ignorant  and  unwary.  The  term  'owner'  is  compre- 
hensive, and  must  be  held  to  include  in  the  application  s^ny  in- 
surable title  or  interest  which  the  applicant  has,  and  which  en- 
titles him  to  possession  and 'use.  The  term  is  thus  defined: 
'One  who  owns ;  the  rightful  proprietor ;  one  who  has  the  l^^I 
or  rightful  title,  whether  he  is  the  possessor  or  not ;  in  a  general 
sense,  one  who  has  or  possesses.  When  used  alone,  it  does  not 
necessarily  imply  exclusive  or  absolute  ownership.  One  who 
holds  subject  to  a  mortgage,  or  otherwise  has  only  a  qualified 
fee,  is  generally  termed  owner  if  he  has  a  right  to  possession.* 
Cent.  Diet.  One  of  the  definitions  of  the  word  given  by  an- 
other lexicographer  is,  'To  have  the  legal  title  to  or  life  title 
to.'  Stand.  Diet.  Where  the  policy  provided  that  any  other 
interest  than  an  absolute  fee-simple  title  will  avoid  the  policy,  it 
was  held  that  an  outstanding  legal  title  in  a  surviving  executor 
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and  an  imperfection  in  the  execution  of  the  deed  would  not 
defeat  the  policy.  Insurance  Co.  v.  Bowdre,  67  Miss.  620  (7 
So.  Rep.  596 ;  19  Am.  St.  Rep.  326).  The  court  in  that  case,  at 
page  634,  67  Miss.,  page  598,  7  So.  Rep.,  and  page  332,  19  Am. 
Sl  Rep.,  used  the  following  language:  'By  the  insertion  of 
those  words  in  the  conditions  of  its  policies,  can  it  be  success- 
fully maintained  that  the  insurance  company  meant  that  every 
loss  occurring  under  its  policies,  in  which  the  assured  should 
be  unable  to  show  a  title  indefeasible  and  good  against  the 
world, — a  title  free  from  every  defect,  real  or  seeming,  and  On 
which  not  the  smallest  cloud  rested, — should  be  borne  by  the 
assured?  To  tolerate  such  an  opinion  would  be  equivalent  to 
holding  that  the  company  had  deliberately  set  a  trap  to  ensnare 
the  simple-minded  and  unwary.  The  contract  of  indemnity 
in  multitudes  of  cases  all  over  the  land  would  prove  only  a 
delusion  and  a  snare  to  the  victims  of  premeditated  cunning. 
We  cannot  believe  that  any  honestly  directed  and  fair-dealing 
company  will  deliberately  undertake  the  management  of  its 
business  on  such  a  basis.'  This  case  was  approved  in  Insur- 
ance Co.  V.  Caldwell,  95  Ala.  jy  (10  So:  Rep.  355).  Where 
an  insured  in  his  application  stated  that  he  was  the  owner  of 
the  buildings  to  be  insured,  he  had  no  legal  title, *and  the  only 
title  he  had  was  dependent  upon  a  parol  contract  that,  if  he 
would  move  upon  the  farm,  cultivate,  improve  it,  support  the 
family,  and  pay  off  the  incumbrance,  the  legal  title  should  be 
conveyed  to  him,  it  was  held  that  he  was  the  owner,  within  the 
meaning  of  his  application.  Insurance  Co.  v.  Fogelman,  35 
Mich.  481.  The  equitable  title  in  that  case  was  held  sufficient 
to  sustain  the  assertion  of  ownership.  It  is  not  necessary  that 
the  precise  interests  should  appear  in  the  application,  unless 
distinctly  required.  Castner  v.  Insurance  Co.,  46  Mich.  15  (8 
N.  W.  Rep.  554).  So,  where  a  policy  provided  that  false 
swearing  should  forfeit  all  claim  under  it,  and  the  plaintiff,  in 
her  answer,  said :  T  was  the  owner  at  the  time  it  was  insured,' 
and  referred  to  the  deed,  which  showed  that  she  only  had  a  life 
estate,  it  was  held  that  the  insurance  was  valid.  Insurance  Co. 
V.  Fish,  71  111.  620.  That  case  is  instructive  in  showing  how 
the  people  generally  use  the  word  'owner'  as  descriptive  of  any 
interest  or  title  they  have  in  the  land.  There  is  no  claim  in  this 
case  of  any  fraud  on  the  part  of  Mrs.  Forshey  or  complainants. 
All  acted  in  entire  good  faith.  The  rule  approved  in  Insurance 
Co.  v.  Fish,  71  111.  620,  is  thus  stated :  Tt  seems,  moreover,  to 
be  settled  by  authority  that,  in  the  absence  of  fraud  or  mistake. 
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and  where  not  otherwise  limited  by  the  policy,  the  insured  is 
entitled  to  recover,  where  he  has  an  insurable  interest  at  the 
time  the  policy  is  obtained,  and  also  at  the  time  of  the  loss,, 
whether  that  interest  is  a  title  in  fee,  for  life,  or  only  merely 
equitable,  the  whole  amount  of  the  damage  done  to  die  prop- 
erty, not  exceeding  the  amount  for  which  it  is  insured/  Citing 
several  authorities.  Where  the  applicant  stated  the  property 
was  his  own,  but  it  was  in  fact  mortgaged,  and  the  equity  of 
redemption  seized  upon  execution,  the  statement  of  title  was 
held  sufficient  to  support  the  policy.  Strong  v.  Insurance  Co., 
10  Pick,  40  (20  Am.  Dec.  507).  In  Insurance  Co.  v.  Rodefer,. 
92  Va.  747  (24  S.  E.  Rep.  393;  53  Am.  St.  Rep.  846),  it  is 
said :  'Applicants  for  insurance  are  not  generally  aware  of  the 
necessity  of  disclosures  which  long  experience  in  the  business 
of  insurance  has  shown  to  underwriters  to  be  necessary,  or 
what  disclosures  it  is  important  to  make ;  while  insurance  com-^ 
panies  can  not  only  protect  themselves  by  making  inquiries  in. 
regard  to  such  things  as  they  may  require  to  be  material,  but, 
as  is  well  known,  are  in  the  habit  of  doing  so.'  The  case  of 
Allen  V.  Insurance  Co.,  5  Gray,  384,  is  exactly  in  point.  la 
answer  to  the  following  question,  TDo  you  own  the  land  on 
which  the  building  stands?'  she  said,  'Yes.'  In  fact,  she  only- 
had  a  life  estate  under  the  will  of  her  husband.  The  policy- 
was  held  valid.  In  13  Am.  &  Eng.  Enc.  Law  (2nd.  Ed.)  230, 
it  is  stated  that  the  expression  that  the  insured  is  owner  of  the 
property,  or  that  it  is  his,  *is  the  earliest  and  crudest  form  of 
statement.  Where  no  questions  which  require  a  more  precise 
disclosure  are  asked,  almost  any  insurable  interest  will  be  cov- 
ered by  those  words.*  Mrs.  Forshey  was  evidently  not  accus- 
tomed to  business,  or  to  applying  for  insurance.  The  applica* 
tion  was  filled  out  by  the  agent  of  the  defendant  company  at 
the  very  place  where  she  resided,  and  where  the  property  was* 
He  knew  that  Mr.  Forshey,  in  his  life-time,  owned  this  prop- 
erty, that  it  was  her  homestead,  and  that  she  had  remained  in 
possession  since  her  husband's  death.  They  had  continued  the 
insurance  for  some  time  after  his  death,  without  change.  An 
inquiry  from  the  agent  would  have  undoubtedly  disclosed  the 
actual  state  of  the  title,  and  have  avoided  this  controversy.  She 
used  the  term  'owner'  as  hundreds  of  people  will  who  own  the 
same  or  similar  interest  in  land.  It  is  a  natural  expression  for 
such  persons  to  use.  Those  applications  are  usually  made  by 
those  unfamiliar  with  legal  terms.  They  understand  and  use 
>vords  in  their  popular  sense.     If  this  comJ)any  desired  more 
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full  particulars  about  the  title,  it  could  easily  have  framed  its 
questions  so  as  to  accomplish  the  result.  Mrs.  Forshey  had  an 
insurable  interest,  and  the  policy  must  be  held  valid." 

Sec  371.  Condition  in  policy  against  change  ia 
insured's  title.  A  condition  in  a  contract  of  insurance  for- 
bidding a  "change  of  the  title,  interest,  or  possession  of  the  as- 
sured" is  violated  by  a  conveyance  of  the  insured  property^ 
even  though  there  be  no  consideration  for  the  transfer.  Home 
Fire  Ins.  Co.  v.  Collins,  6i  Neb.  198  (85  N.  W,  Rep.  54)  ► 
Where  there  is  such  a  condition  an  absolute  deed  avoids  the 
policy  although  there  is  a  subsequent  reconveyance.  Bemis  v. 
Harbor  Creek  Fire  Ins.  Co.,  200  Pa.  St.  340  (49  Atl.  Rep.  769). 
A  deed  which  is  not  delivered  until  after  the  grantor's  death  is 
hvalid,  and  will  not  render  an  insurance  policy  void  which  con- 
tains a  clause  against  change  of  title.  Schaeffer  v.  Anchor  Fire 
Ins.  Co.,  113  la.  652  (85  N.  W.  Rep.  985).  Where  an  insur- 
ance policy  has  a  condition  to  the  effect  that  a  sale  or  transfer 
of  the  property  shall  render  the  policy  void,  and  the  assured 
makes  a  deed  of  assignment,  whereby  he  sells,  g^nts,  conveys, 
and  transfers  the  property  to  an  assignee  for  the  benefit  of 
creditors,  such  transfer  will  avoid  the  policy ;  and  the  fact  that 
the  assignor  retains  possession  of  the  property  at  sufferance 
will  not  have  the  effect  to  prevent  the  policy  from  becoming- 
void.  Ohio  Farmers'  Ins.  Co.  v.  Waters,  65  O.  St.  157  (61 
N.  E.  Rep.  711).  In  an  insurance  policy  issued  and  delivered 
to  a  mortgagee,  and  making  any  loss  payable  to  the  mortgagee, 
*but  which  was  issued  in  the  name  of  the  mortgagor,  and  con- 
taining also  a  provision  that  any  change  in  the  title  or  posses- 
sion of  the  property  should  avoid  the  policy,  it  was  held  that 
the  mortgagee  was  the  party  intended  to  be  insured,  and  that 
a  conveyance  by  the  mortgagor  without  the  knowledge  of  the 
insurance  company  would  not  avoid  the  policy.  Boyd  v.  Thur- 
ingia  Ins.  Co.,  25  Wash.  447  (65  Pac.  Rep.  785 ;  55  L.  R.  A. 
165).  Where,  during  the  life  of  the  policy,  a  decree  is  ob- 
tained in  invitum  for  the  sale  of  the  property  insured,  but  sale 
tinder  said  decree  is  not  made  until  after  the  loss  by  fire,  and 
then  the  property  is  bought  in  by  the  assured,  and  there  is  no 
change  of  possession,  the  policy  will  not  be  avoided  by  a  clause 
therein  providing  that  the  policy  shall  become  void  if  any 
change  takes  place  in  the  title,  interest,  location,  or  possession 
of  the  property,  or  any  part  thereof,  whether  by  sale,  gift,  or 
other  voluntary  act  of  the  assured,  or  by  legal  process  or  judg- 
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*ment,  or  otherwise.     Cleavenger  v.  Franklin  Fire  Ins.  Co., 
47  W.  Va.  595  (35  S.  E.  Rep.  998). 

Sec.  372.  Condition  in  policy  against  change  in 
insured's  title — Change  of  title  by  descent.  The  change  of 
title  resulting  from  the  death  of  the  insured  and  the  descent  of 
the  property  to  his  wife  and  children  does  not  avoid  a  policy 
containing  a  provision  that  it  should  be  null  and  void  "if  the 
property  insured  now  is,  or  shall  become,  incumbered  by  mort- 
gage or  otherwise,  or  any  change  takes  place  in  the  title,  occu- 
pation, or  possession  thereof,  whatever ;"  but  the  policy  is  ren- 
dered void  by  the  wife  renting  the  property  to  a  tenant  after 
the  death  of  her  husband,  without  the  consent  of  the  insurer. 
Planters'  Mut.  Ins.  As&'n.  v.  Dewberry,  69  Ark.  295  (62  S. 
W.  Rep.  1047;  86  Am.  St.  Rep.  195  )•  In  support  of  the  first 
proposition,  the  court  cite  Richardson  v.  Insurance  Co.,  89  Ky. 
571  (13  S.  W.  Rep.  I ;  8  L.  R.  A.  800)  ;  Burbank  v.  Rocking- 
ham, 24  N.  H.  550  (57  Am.  Dec.  300)  ;  Insurance  Co.  v.  Har- 
desty,  182  111.  39  (55  N.  E.  Rep.  139;  74  Am.  St.  Rep.  161)  ; 
Insurance  Co.  v.  Kinnier,  28  Grat,  88;  and  on  the  last  point 
they  say:  "In  Wenzel  v.  Insurance  Co.,  67  Cal.  440  (7  Pac 
Rep.  817),  the  court  said:  'Another  point  made  by  the  ap- 
pellant is  that  the  condition  of  the  policy  in  regard  to  a  change 
in  possession  of  the  property  was  broken  by  the  insured.  In 
the  ninth  finding  it  is  found  by  the  court  as  a  fact  in  the  case 
that  on  the  17th  day  of  January,  1882,  the  plaintiff  and  others 
without  the  consent  of  the  defendant,  leased  the  property  in- 
sured, and  surrendered  the  possession  thereof  to  James  Hoskin^ 
and  his  associates.  This  was  a  breach  of  condition  in  the 
policy  which  rendered  the  same  void  according  to  the  express 
language  thereof.'  Insurance  Co.  v.  Ross,  23  Ind.  180  (85 
Am.  Dec.  452)  ;  Germania  Fire  Ins.  Co.  v.  Home  Ins.  Co., 
144  N.  Y.  195  (39  N.  E.  Rep.  77;  26  L.  R.  A.  591 ;  43  Am. 
St.  Rep.  749.)" 

Sec.  373.  Condition  in  policy  against  change  in 
insured's  title — Contract  to  convey — Bond  to  convey.    A 

contract  for  the  sale  of  the  insured  premises  will  avoid  an  in- 
surance policy  which  contains  a  provision  that  upon  any  change 
in  the  interest,  title,  or  possession  of  the  property,  the  policy 
shall  be  void.  William  Skinner  Dry-dock  Co.  v.  Houghton, 
92  Md.  68  (48  Atl.  Rep.  85  ;  84  Am.  St.  Rep.  485).  A  stipula- 
tion in  an  insurance  policy  that  it  shall  be  void  if,  without  the 
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consent  of  the  insurer,  "the  property  be  sold  or  transferred  (in 
whole  or  in  part),  *  *  *  or  any  change  takes  place  in  the 
title  or  possession,  *  *  *  whether  by  *  *  *  volun- 
tary transfer,  assignment,  or  conveyance,  or  if  the  title  or  pos- 
session be  changed  from  any  cause  whatsoever,"  is  nbt  vio- 
lated by  the  owner  of  the  property  giving  a  bond  to  convey  the 
same  and  accepting  a  part  of  the  purchase  money.  Phenix 
Ins.  Co.  v.  Caldwell,  187  111.  73  (58  N.  E.  Rep.  314).  The 
court  say:  "The  authorities  upon  this  subject  are  conflicting. 
Such  a  contract  is  held  not  to  be  a  sale,  within  the  meaning  of 
such  a  provision  in  a  policy  of  insurance,  and  the  vendor  is 
held  to  be  still  the  owner,  in  Insurance  Co.  v.  Kelly,  32  Md.  421 
(3  Am.  Rep.  149)  ;  Insurance  Co.  v.  Stewart,  19  Pa.  St.  45; 
Insurance  Co.  v.  Updegraff,  21  Pa.  St.  513;  Hill  v.  Protection 
Co.,  59  Pa.  St.  474 ;  Trumbull  v.  Insurance  Co.,  12  Ohio,  305 ; 
Krowning  v.  Insurance  Co.,  71  N.  Y.  508  (27  Am.  Rep.  86) ; 
May,  Ins.  §  267;  I  Wood,  Ins.  §  331 ;  and  in  other  cases  cited 
in  said  authorities.  The  contrary  is  held  in  the  opinion  of  the 
majority  of  the  court  in  Davidson  v.  Insurance  Co.,  71  la. 
532  (32  N.  W.  Rep.  514;  60  Am.  Rep.  818),  and  in  Johannes 
V.  Fire  Office,  70  Wis.  196  (35  N.  W.  Rep.  298 ;  5  Am.  St.  Rep. 
159) ;  Dupreau  v.  Insurance  Co.,  76  Mich.  615  (43  N.  W.  Rep. 
585;  s  L.  R.  A.  671).,  and  Hamilton  v.  Insurance  Co.,  98 
^lich.  535  (57  N.  W.  Rep.  735 ;  22  L.  R.  A.  527).  The  ques- 
tion seems  not  to  have  been  directly  determined  in  this  state. 
In  this  conflict  of  authority,  we  conclude  that  the  determination 
of  the  trial  court  that  the  execution  and  delivery  of  the  bond 
did  not  constitute  a  sale,  within  the  meaning  of  the  policy,  is 
most  in  harmony  with  analgous  principles  settled  in  this  state. 
That  the  vendor  retained  the  legal  title  is  unquestioned.  Lang  • 
lois  V.  Stewart,  156  111.  609  (41  N.  E.  Rep.  177).  But  the 
vendee  did  not  have  even  the  equitable  title.  *A  mere  contract 
or  covenant  to  convey  at  a  future  time,  on  the  purchaser  per- 
forming certain  acts,  does  not  create  an  equitable  title.  When 
the  purchaser  performs  all  acts  necessary  to  entitle  him  to  a 
deed,  then,  and  not  till  then,  he  has  an  equitable  title,  and  may 
compel  a  conveyance.  When  the  purchaser  is  in  a  position  to 
compel  a  conveyance  by  a  bill  in  chancery,  he  then  holds  the 
equitable  title.  Before  that  he  only  has  a  contract  for  a  title 
when' he  performs  his  part  of  the  agreement.'  Chappell  v. 
McKnight,  108  111.  570;  Walters  v.  Walters,  132  111.  467  (23 
N.  E.  Rep.  1 120).  The  Michigan  cases  cited  supra  rest  upon 
the  contrary  principle, — ^that  a  vendee  who  has  paid  part  of  the 
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purchase  money  is  the  equitable  owner  in  fee.  As  in  this  state 
such  a  vendee  has  neither  legal  nor  equitable  title,  the  provis- 
ions of  the  policy  in  suit  relative  to  a  change  of  title  were  not 
violated  by  entering  into  the  bond  for  a  deed.  Under  the  doc- 
trine stated  in  Hill  v.  Protection  Co.,  59  Pa.  St.  474,  appellee 
will  not  thereby  acquire  and  keep  for  his  own  use  both  the 
purchase  money  and  the  insurance  money,  but  upon  the  receipt 
of  the  insurance  money  he  will  hold  it  for  the  benefit  of  the 
vendee,  who  will  be  entitled  to  credit  therefor  upon  his 
contract.  This  accords  with  the  rule  in  this  state  that  tlie  ven- 
dor is  trustee  of  the  title  for  the  benefit  of  the  vendee.  Suther- 
land V.  Goodnow,  108  111.  528  (48  Am.  Rep.  560) ;  Fuller  v. 
Bradley,  160  111.  51  (43  N.  E.  Rep.  732).  In  Stephenson  v. 
Loehr,  57  111.  509  (11  Am.  Rep.  36),  after  such  a  contract  had 
been  made,  part  of  the  land  was  condemned  by  a  railway  com- 
pany. It  was  held  that,  if  the  vendor  received  the  damages, 
he  must  hold  them  as  trustee  for  the  purchaser,  to  be  accounted 
for  when  the  purchase  money  is  paid.  This  principle  obviates 
the  main  objection  upon  which  the  above  cited  case  of  David- 
son V.  Insurance  Co.,  71  la.  532  (32  N.  W,  Rep.  514;  60  Am. 
Rep.  818),  is  based." 

^ec.  374.  Condition  in  policy  againsrt  property  becom- 
ing involved  in  foreclosure  proceedings.  The  pendency  of 
proceedings  to  foreclose  a  mortgage  on  insured  property  at  the 
time  the  policy  of  insurance  is  issued,  although  not  disclosed  by 
the  insured,  does  not  avoid  the  policy  under  a  condition  therein 
that  it  should  be  void  "if,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  be  commenced  or  notice  given  of  sale 
of  any  property  covered  by  this  policy  by  virtue  of  any  mort- 
gage or  trust  deed,"  such  provision  having  reference  to  the 
future.  Orient  Ins.  Co.  v.  Burrus,  (Ky.)  63  S.  W.  Rep.  453 
(23  Ky.  Law  Rep.  656).  Neither  the  existence  of  a  vendor's 
lien  on  insured  property,  nor  the  institution  of  proceedings  to 
foreclose  it,  avoids  the  policy  under  a  clause  making  it  void  if 
the  interest  of  the  insured  be  other  than  unconditional  or  sole 
ownership,  or  if  the  foreclosure  proceedings  be  commenced 
with  notice  of  sale  by  virtue  of  any  mortgage  or  trust  deed. 
Southern  Ins.  Co.  v.  Estes,  106  Tenn.  472  (62  S.  W.  Rep.  149  > 
52  L.  R.  A.  915 ;  82  Am.  St.  Rep.  892).  An  insurance  policy 
containing  a  provision  that  it  should  become  void,  if  with  the 
knowledge  of  the  insured,  foreclosure  proceedings  should  be 
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commenced  against  the  property  covered  by  the  policy,  is  ren- 
dered invalid  on  the  service  of  process  in  foreclosure,  although 
the  insured  had  no  knowledge  of  commencement  of  the  action 
until  process  was  served  upon  him  some  time  later.  Schroeder 
V.  Imperial  Ins.  Co.  132  Cal.  18  (63  Pac.  Rep.  1074 ;  84  Am. 
St  Rep.  17). 

Sec.  375.  Condition  in  policy  against  vacailcy  of  prem- 
ises— Church  property.  A  condition  against  vacancy  in  a 
policy  on  a  dwelling  house  is  not  violated  by  the  insured  mov- 
ing to  another  place  where  he  leaves  his  household  goods  in  the 
house  and  it  in  the  custody  of  a  tenant  occupying  a  house  in 
the  ysrd  about  thirty  feet  from  the  insured  building,  and  who 
sleeps  in  one  room  of  the  insured  building,  although  he  has 
no  key  to  the  remainder  of  the  building,  the  agent  of  the  in- 
surer having  assented  to  such  an  arrangement.  Home  Ins.  Co. 
V.  Hancock,  106  Tenn.  513  (62  S.  W.  Rep.  145 ;  52  L.  R.  A. 
665).  A  provision  in  a  fire  insurance  policy  that  it  shall  be- 
come void  if  the  building  remain  unoccupied  for  ten  days,  will 
be  enforced  when  it  has  once  been  occupied  by  a  tenant  and 
then  remains  vacant  the  specified  time,  although  it  was  a  new 
building,  unoccupied  when  the  policy  was  issued  and  remained 
so  beyond  the  period  mentioned.  Moore  v.  Niagara  Fire  Ins. 
Co.,  199  Pa.  St.  49  (48  Atl.  Rep.  869;  85  Am.  St.  Rep.  771). 

The  words  "occupied"  and  "unoccupied"  in  a  policy  of  in- 
surance will  be  given  force  with  reference  to  the  nature  and 
character  of  the  building,  the  purpose  for  which  it  is  designed, 
and  the  uses  contemplated  by  the  parties  as  expressed  in  the 
contract.  The  construction  given  to  these  words  as  applied  to 
a  dwelling  will  not  cover  a  barn,  a  mill,  a  sawmill,  a  factory 
or  school  house,  music  halls,  theatres,  or  churches.  A  church 
building  kept  for  use  for  the  purposes  for  which  it  was  de- 
signed, and  used  as  occasion  presents,  and  as  the  convenience 
of  the  congregation  may  require,  and  no  intent  appearing  to 
abandon  it  for  the  purposes  of  its  use  by  the  temporary  periods 
of  nonuser,  even  though  such  periods  exceed  the  lo-day  limit 
in  a  policy,  is  not  per  se  leaving  the  church  building  vacant  and 
unoccupied,  within  the  forfeiture  clause  of  the  policy.  Hamp- 
ton V.  Hartford  Fire  Ins.  Co.,  65  N.  J.  L.  265  (47  Atl.Rep.  433 ; 
52  L.  R.  A.  344).  Citing  Caraher  v.  Insurance  Co.  63  Hun,  92 
(17N.Y.  Supp.  858). 
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Sec.  376.  Condition  in  policy  against  vacancy  of  prem- 
ises—Waiver of  breach  of.  An  insurance  company  which, 
at  the  request  of  the  trustee  in  a  mortgage,  attaches  a  mort- 
gage clause  to  a  policy  previously  issued  by  it,  but  which  has 
become  void  on  account  of  the  nonoccupancy  of  the  premises, 
of  which  fact  neither  of  them  had  any  knowledge,  is  not 
estopped  to  deny  the  validity  of  the  policy  although  the  trustee 
neglected  to  procure  other  insurance  because  of  the  issuance  of 
the  mortgage  clause.  Baldwin  v.  German  Ins.  Co.  of  Freeport, 
113  la.  314  (85  N.  W.  Rep.  26;  86  Am.  St  Rep.  375).  An 
insurer  is  not  estopped  from  asserting  vacancy  conditions  in 
one  of  its  policies,  notwithstanding  the  local  board  of  under- 
writers of  which  the  insurer  was  a  member  voted  that  the  in- 
sured property  might  remain  vacant  a  certain  time  without 
charge,  where  there  were  no  dealings  between  the  ^insured 
and  the  insurer  in  regard  to  the  action  of  the  board,  and  noth- 
ing to  show  that  the  insured  relied  on  the  action  of  the  board. 
Quinsigamond  Lake  Steamboat  Co.  v.  Phoenix  Ins.  Co.,  177 
Mass.  10  (58  N.  E.  Rep.  174). 

Sec.  377.    Waiver  of  forfeiture  clauses  in  policy.    An 

insurance  company  which  by  its  agent  recognizes  the  validity 
of  a  policy  after  the  existence  of  a  breach  of  its  conditions 
authorizing  its  forfeiture  thereby  waives  the  forfeiture.  Stuart 
v.  Reliance  Ins.  Co.,  179  Mass.  434  (60  N.  E.  Rep.  929) ; 
Frasier  v.  New  Zealand  Ins.  Co.,  38  Or.  342  (64  Pac.  Rep. 
814).  As  to  power  of  local  agent  to  waive  a  JForfeiture,  see 
Elliott  V.  Farmers'  Ins.  Co.,  114  la.  153  (86  N.  W.  Rep.  224), 
An  insurance  company  canont  deny  its  liability  on  the  g^und 
that  the  insured  was  not  the  sole  owner  of  the  property  when 
the  correct  condition  of  the  title  was  disclosed  to  the  agent  of 
the  company  when  the  policy  was  taken  out.  Clapp  v.  Farmers' 
Mut.  Ins.  Co.,  126  N.  C.  388  (35  S.  E.  Rep.  617)  ;  Strause  v. 
Palatine  Ins.  Co.,  128  N.  C.  64  (38  S.  E.  Rep.  256)  ;  Cowell 
V.  Phoenix  Ins.  Co.,  126  N.  C.  684  (36  S.  E.  Rep.  184).  A 
provision  in  a  policy  of  fire  insurance,  that  no  action  shall  be 
maintainable  thereon  unless  commenced  within  12  months 
after  the  fire,  is  waived  by  representations  of  an  agent  that  the 
company  will  pay  without  suit,  and  requesting  the  insured  not 
to  sue.  Scottish  Union  v.  Enslie,  78  Miss.  157  (28  So.  Rep. 
822). 
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Sec  378.  Construction  of  statutes  making  insurer 
liable  for  full  value  of  property  as  stated  in  policy,  in  case 
of  "total  loss."  In  discussing  the  meaning  of  "total  loss," 
as  used  in  Ky.  Stat,  §  700,  making  an  insurer  of  property 
liable  for  the  full  value  thereof  as  fixed  in  the  policy,  "in  case 
of  total  loss  thereof,"  the  court  of  appeals  of  Kentucky,  in  the 
case  of  Palatine  Ins.  Co.  v.  Weiss,  Ky.  (59  S.  W.  Rep. 
509;  22  Ky.  Law  Rep.  994),  say:  "This  identical  question  has 
been  considered  in  numerous  adjudicated  cases  by  the  courts 
of  other  states  in  construing  statutes  similar,  if  not  identical, 
with  our  own.  In  the  case  of  Insurance  Co.  v.  Mclntyre,  90 
Tex.  170  (37  S.  W.  Rep.  1068;  35  L.  R.  A.  672;  59  Am.  St. 
Rep.  797) »  after  reviewing  all  of  the  authorities,  English  and 
American,  up  to  that  date,  the  supreme  court  of  Texas,  through 
Judge  Denman,  summarized  its  conclusion  in  these  words: 
*We  are  of  the  opinion  that  there  can  be  no  total  loss  of  a 
building  so  long  as  the  remnant  of  the  structure  standing  is 
reasonably  adapted  for  use  as  a  basis  upon  which  to  restore 
the  building  to  the  condition  in  which  it  was  before  the  injury. 
Whether  it  is  so  adapted  depends  upon  the  question  whether  a 
reasonably  prudent  owner,  uninsured,  would,  in  proceeding  to 
restore  the  building  to  its  original  condition,  utilize  such  rem- 
nant as  such  basis.'  While  in  the  case  of  O'Keefe  v.  Insurance 
Co.,  140  Mo.  558  (41  S.  W.  Rep.  922;  39  L.  R.  A.  819),  it 
was  held  that  'a  building  that  has  lost  its  identity  and  specific 
character  as  a  building,  and  become  so  far  disintegrated  that 
i*-  cannot  properly  be  designated  as  a  building,  although  some 
parts  of  it  may  remain  standing  in  such  condition  that  they 
could  be  safely  used  for  rebuilding,  is  a  total  loss,  within  the 
meaning  of  the  statute  requiring  full  payment  of  insurance  in 
case  of  total  loss.'  In  Seyk  v.  Insurance  Co.,  74  Wis.  67  (41 
N.  W.  Rep.  443 ;  3  L.  R.  A.  523),  it  was  held  by  the  supreme 
court  of  Wisconsin  that  *a  building  is  entirely  destroyed, 
within  the  meaning  of  the  statute,  so  as  to  make  the  amount 
stated  in  the  policy  the  measure  of  damages  for  its  loss,  when 
all  of  the  combustible  material  in  it  is  destroyed,  although  por- 
tions of  the  brick  walls  are  left  standing,  but  are  useless  as 
walls.'  To  the  same  effect  are  the  following  decisions:  Osh- 
kosh  Packing  &  Provision  Co.  v.  Mercantile  Ins.  Co.,  (C.  C.) 
31  Fed.  Rep.  200;  Insurance  Co.  v.  Eddy,  36  Neb.  461  (54  N. 
W.  Rep.  856 ;  19  L.  R.  A.  707)  ;  Insurance  Co.  v.  Bachler,  44 
Neb.  549  (62  N.  W.  Rep.  511) ;  Insurance  Co.  v.  Garlington, 
66  Tex.  103  (18  S.  W.  Rep.  337;  59  Am.  Rep.  613)  ;  Huck  v. 
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Insurance  Co.,  127  Mass.  306  (34  Am.  Rep.  373)  ;  Williams 
V.  Insurance  Co.,  54  Cal.  450  (35  Am.  Rep.  Tj),  It  is  un- 
necessary to  multiply  citations  from  authorities  bearing  upon 
this  question.  It  is  the  opinion  of  the  court  that  the  words 
'total  loss,'  when  applied  to  a  building,  do  not  mean  that  the 
materials  of  which  the  building  was  composed  were  all  totally 
destroyed  and  obliterated.  It  is  not  necessary  that  all  of  the 
parts  and  materials  composing  the  building  should  be  absol- 
utely and  physically  destroyed,  but  the  inquiry  always  is,  does 
the  insured  building,  after  the  fire,  still  exist,  preserving  sub- 
stantially its  identity,  or  has  it  become  so  broken  and  disin- 
tegrated that  it  cannot  be  designated  as  the  structure  which  was 
insured  ?  There  may  be  a  total  loss,  within  the  meaning  of  the 
statute,  even  though  some  parts  of  the  building  may  remain 
standing  after  the  fire.  See  Wood,  Ins.  §  107;  May,  Ins.  § 
420a;  Ostr.  Ins.  (2d  Ed.)  §  610;  Bid.  Ins.  §  1375;  Joyce,  Ins. 
§§  3025,  3030;  Beach,  Ins.  §  890;  Black,  Law  Diet.  Total 
Loss;'  Judah  v.  Randal,  2  Cai.  Cas.  324,  (cited  in  35  Am.  Rep. 
TJ^  ;  Harriman  v.  Insurance  Co.,  49  Wis.  71  (5  N.  W.  Rep. 

12)  r 

In  a  later  case  by  the  same  court,  Thuringia  Ins.  Co.  v. 
Mallott,  Ky.  (64  S.  W.  Rep.  991 ;  55  L.  R.  A.  277 ; 
23  Ky.  Law  Rep.  1248),  the  principal  case  quoted  from  above 
is  referred  to  with  approval,  and  after  citing  and  referring  to 
additional  authorities,  the  court  concludes  as  follows:  "We 
feel  justified  in  stating  that  there  is  total  loss  of  a  building, 
when  caused  by  fire  or  in  consequence  of  fire,  when  the  build- 
ing as  such  has  been  so  injured  or  damaged  as  to  destroy  its 
identity  and  specific  character  as  a  building,  though  much  or 
any  quantity  of  the  material  originally  composing  it  is  not  con- 
sumed ;  or  when  a  building  has  been  so  damaged  by  fire,  or  by 
reason  of  fire,  that  its  character  as  a  building  has  been  so  im- 
paired as  to  be  no  longer  safe  and  fit  for  use  as  such,  and  in 
consequence  the  material  would  have  to  be  taken  down  and  the 
building  reconstructed,  there  is  a  total  loss  of  that  building, 
within  the  contemplation  of  the  statute ;  or  where  so  much  of 
the  material  of  which  the  building  was  made  has  been  de- 
stroyed by  fire,  or'  fcy  reason  of  fire,  as  to  leave  what  remained 
of  no  material  value  as  a  building,  although  it  may  have  value 
as  debris  or  salvage,  there  has  been  a  total  loss  of  tha^  build- 
ing, within  the  contemplation  of  the  statute.  If  the  remain- 
ing part  of  the  building  can  by  repairing  it,  be  restored  to  the 
former  condition  of  the  original  just  before  the  fire,  the  loss 
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would  be  a  partial  one ;  but  if,  instead  of  repairing  a  damaged 
part,  substantially  a  reconstruction  of  the  whole  would  be 
necessary  to  restore  the  building,  then  the  loss  is  total." 

Construing  and  applying  Ohio  Rev.  Stat.,  §  3643,  pro- 
viding that  an  insurer  of  a  building  against  loss  or  damage  by 
fire  or  lighting  "shall  cause  such  building  or  structure  to  be 
examined  by  an  agent  oi  the  insurer,  and  a  full  description 
thereof  to  be  made,  and  the  insurable  value  thereof  to  be  fixed 
by  such  agent;  in  the  absence  of  any  change  increasing  the 
risk  without  the  consent  of  the  insurers,  and  also  of  intentional 
fraud  on  the  part  of  the  insured,  in  case  of  total  loss  the  whole 
amount  mentioned  in  the  policy  or  renewal  upon  which  the  in- 
surers receive  a  premium  shall  be  paid,  and  in  case  of  a  partial 
loss  the  full  amount  of  the  partial  loss  shall  be  paid,"  it  is  held 
that  a  condition  in  a  fire  insurance  policy  which  purports  to 
give  the  insurer  the  option  to  rebuild  in  case  of  total  loss,  is 
void ;  and  the  refusal  of  the  insured  to  furnish  plans  and  speci- 
fications for  rebuilding,  and  to  permit  the  insurer  to  rebuild, 
constitutes  no  defense  to  an  action  for  the  recovery  of  such 
loss.  Milwaukee  Mechanics*  Ins.  Co.  v.  Russell,  65  O.  St.  230 
(62  N.  E.  Rep.  338;  56  L.  R.  A.  159).  • 

Sec  379.  Miacellaneous  notea  The  case  of  Rams- 
peck  v.  Pattillo,  104  Ga.  772  (30  S.  E.  Rep.  962;  69  Am.  St. 
Rep.  197;  42  L.  R.  A.  197), — epitomized  at  length  in  Bal- 
lards*  Law  of  Real  Property,  Vol.  VII,  §  390— as  to  liability  of 
agent  of  insurer  on  contract  to  act  as  agent  of  insured,  is  ex- 
pressly followed  in  Phoenix  Ins.  Co.  v.  Hamilton,  no  Ga.  14 
(35  S.  E.  Rep.  305).  The  validity  and  construction  of  a  policy 
of  insurance  stipulating  that  it  is  not  to  become  valid  until 
countersigned  by  the  agent  residing  at  the  place  where  the 
property  is  situated,  is  to  be  determined  by  the  law  of  that 
state.  Antes  v.  State  Ins.  Co.,  61  Neb.  55  (84  N.  W.  Rep. 
412).  Under  a  fire  insurance  policy  containing  a  clause  ren- 
dering it  voic^  if  the  property  be  occupied  by  tenants,  it  is  im- 
material that  a  tenant  used  the  property  for  the  same  purpose 
and  in  the  same  manner  as  the  owner  had  done.  Elliott  v. 
Farmers'  Ins.  Co.,  114  la.  153  (86  N.  W.  Rep.  224).  A  stipu- 
lation in  an  insurance  policy  invalidating  it  if  the  policy  is  as- 
signed without  the  consent  of  the  insurer  does  not  apply  to  the 
assignment  of.  the  interest  of  a  mortgagee  to  whom  the  policy 
is  made  payable  as  his  interest  may  appear.  Whiting  v.  Burk- 
iardt,  178  Mass.  535  (60  N.  E.  Rep.  i ;  52  L.  R.  A.  788 ;  86 
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Am.  St.  Rep.  503).  A  vendor  in  a  contract  to  convey  real 
estate,  in  whose  name  a  policy  of  insurance  is  taken  at  his  re- 
quest by  the  vendee  in  possession  on  improvements  erected  by 
him,  holds  the  moneys  collected  under  it  on  account  of  a  loss  in 
trust  for  such  vendee  who  may  claim  credit  therefor  on  the  pur 
chase  price.  Brakhage  v.  Tracy,  13  S.  Dak.  343  (83  N.  W. 
Rep.  363).  The  heirs  of  one  of  the  obligees  in  a  bond  for  title 
have  no  interest  in  an  insurance  policy  which  a  co-obligee  has 
taken  out  on  the  premises,  when  their  ancestor  paid  nothing  on 
the  land,  and  his  estate  is  insolvent,  the  contract  not  purporting 
to  insure  his  interest.  Clapp  v.  Farmers'  Mut.  Ins.  Co.,  126 
N.  C.  388  (35  S.  E.  Rep.  617).  After  a  policy  had  been  for- 
feited by  a  violation  of  some  of  its  conditions,  the  enactment  of 
Iowa  Code,  §  1743,  providing  that  a  condition  in  a  fire  insur- 
ance policy  making  it  void  before  the  loss  occurs  shall  not 
prevent  a  recovery  thereon,  if  it  be  shown  that  the  failure  to 
observe  the  condition  did  not  contribute  to  the  loss,  would  not 
affect  the  rights  of  the  parties.  Elliott  v.  Farmers'  Ins.  Co., 
114  la,  153  (86  N.  W.  Rep.  224). 
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EPITOME  OF  CASES. 

Sec.  380.    Appropriation — Extent  of  right — ^Priorities. 

One  cannot  divert  water  from  a  stream,  and,  without  devoting 
the  water  within  a  reasonable  time  to  a  beneficial  use,  hold  it 
as  against  an  appropriation  afterwards  lawfully  made  and  per- 
fected. Senior  v.  Anderson,  130  Cal.  290  (63  Pac.  Rep.  563). 
A,  lower  riparian  proprietor  may  enjoin  an  upper  one  from  di- 
verting waters  from  the  stream  which  the  latter  does  not  apply 
to  some  beneficial  use,  but  allows  to  run  to  waste.  Campbell 
V.  Grimes,  62  Kan.  503  (64  Pac.  Rep.  62).  A  prior  right  of 
appropriation  of  the  water  of  a  non-navigable  stream  for  irri- 
gation purposes  may  be  acquired  by  a  tapping  of  the  stream  on 
the  land  of  the  person  making  the  appropriation,  though  the 
stream  is  not  tapped  on  any  portion  of  the  public  domain. 
Brown  v.  Baker,  39  Or.  66  (65  Pac.  Rep.  799).  An  appropria- 
tor  of  water  is  not  confined  to  an  appropriation  simply  for  the 
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amount  of  land  irrigated  during  the  first  year  of  his  diver- 
sion. The  extent  of  an  appropriation  of  water  is  determined  by 
the  reasonable)  necessity  for  tfie  use  of  the  water,  by  the  inten- 
tion of  the  appropriator,  followed  by  a  reasonable  diligence  in 
executing  such  intent,  and  by  the  beneficial  purpose  for  which 
the  appropriation  is  made.  Elliott  v.  Whitmore,  23  Utah  342 
(65  Pac.  Rep.  70).  A  lower  riparian  proprietor  cannot  com- 
plain of  the  use  oiF  an  upper  proprietor  of  water  for  irrigation 
purposes,  if  the  jimount  taken  is  not  sufficient  to  materially  in- 
jure him  or  to  interfere  in  any  substantial  way  with  his  right 
as  a  riparian  proprietor.  Irrigation  of  riparian  land  cannot  be 
prevented  by  the  fact  that  it  is  divided  from  the  stream  by  a 
natural  ridge  over  which  the  water  will  not  flow  through 
ditches  wholly  on  the  proprietor's  own  land,  and  which  will' 
prevent  its  return  to  the  stream.  Jones  v.  Conn,  39  Or.  30 
(64  Pac.  Rep.  85s;  54  L.  R.  A.  630;  87  Am.  St.  Rep.  634). 
See  opinion  for  exhaustive  discussion  of  irrigation  rights  of 
nparian  owners.  A  priority  gained  by  the  construction  of  ir- 
rigation ditches  does  not  extend  to  reservoirs  intended  to  be 
constructed  in  the  future  by  the  appropriator,  as  against  a  sub- 
sequent appropriator  of  water  from  the  same  stream,  who  con- 
structed storage  reservoirs  and  made  a  beneficial  use  of  the 
water  therefrom  for  irrigating  purposes  many  years  before  any 
outward  manifestation  of  such  an  intention  on  the  part  of  the 
prior  appropriator.  New  Loveland  &  Greeley  Irrigation  & 
I-and  Co.  v.  Consolidated  Home  Supply  Ditch  &  Res.  Co.,  27 
Colo.  525  (62  Pac.  Rep.  366;  52  L.  R.  A.  266).  Waters  flow- 
ing through  a  tunnel  constructed  for  the  operation  of  mines 
and  which  are  supplied  by  the  drainage  of  adjacent  land, 
pumpings  from  the  mines  into  the  tunnel  and  the  discharge  of 
water  used  for  the  operation  of  mining  machinery,  are  not  sub- 
ject to  appropriation.  Cardelli  v.  Comstock  Tunnel  Co., 
Nev.  (66  Pac.  Rep.  950).  A  milling  company  having  a 
prior  right  to  the  appropriation  of  a  certain  amount  of  water 
from  a  stream,  in  case  of  its  abandonment  of  the  use  of  the 
water,  cannot  confer  by  contract  or  otherwise  its  water  rights 
on  an  existing  upper  appropriator  whose  use  always  had  been 
in  subservience  to  rights  of  the  mill,  as  against  a  later  lower 
appropriator  using  the  water  after  it  had  passed  the  mill.  Cache 
La  Poudre  Res.  Co.  v.  Water  Supply  &  Storage  Co.,  27  Colo. 
532  (62  Pac.  Rep.  420).  For  an  exhaustive  discussion  of  the 
nature  of  the  right  to  appropriate  water  for  irrigation,  and  who 
may  exercise  it,  under  the  statutes  of  Arizona  (Comp.  Laws, 
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ch.  55),  see  Slosser  v.  Salt  River  Valley  Canal  Co.,  Ariz. 
(65  Pac.  Rep.  332).  For  particular  cases  determining 
priorities,  see  Browning  v.  Lewis,  39  Or.  11  (64  Pac.  Rep. 
304)  ;  Hector  Mining  Co.  v.  Valley  View  Mining  Co.,  28  Colo. 
315  (64  Pac.  Rep.  205). 

Sec.  381.  Appropriation — Change  in  use  or  point  of 
<iiversion.  Where  water  rights  have  been  adjudicated 
while  a  dam  maintained  by  one  of  the  parties  was  above  the 
mouth  of  a  tributary  to  the  stream,  he  may  be  enjoined  from 
netting  the  dam  below  such  tributary  to  the  injury  of  the 
water  privileges  of  one  of  the  parties.  Cal.  Civ.  Code,  §§  1412, 
1413  construed  and  applied.  Byers  v.  Colonial  Irr.  Co.,  134 
^2il-  553  (66  Pac.  Rep.  732).  A  grantee  of  one  having  priority 
of  right  in  irrigation  waters  may  exercise  the  right  of  his  pred- 
ecessor in  title  to  change  the  place  of  using  the  water.  King 
V.  Ackroyd,  28  Colo.  488  (66  Pac.  Rep.  906). 

A  prior  appropriator  cannot  change  the?  place  of  diversion 
to  the  injury  of  a  subsequent  appropriator.  Handy  Ditch  Co. 
V.  Louden  Irrigating  Canal  Co»,  27  Colo.  515  (62  Pac.  Rep. 
S47).  The  court  say :  "A  subsequent  appropriator  has  a  vested 
right,  as  against  his  senior,  to  insist  upon  the  continuance  of 
the  conditions  that  existed  at  the  time  he  made  his  appropria- 
tion, and  if  a  change  of  place  of  diversion  by  a  senior  interferes 
with,  or  changes  those  conditions  to  the  prejudice  of,  a  subse- 
quent appropriator,  the  latter  may  justly  complain.  Fuller  v. 
Mining  Co.,  12  Colo.  12  ( 19  Pac.  Rep.  836)  ;  Strickler  v.  City 
of  Colorado  Springs,  16  Colo.  61  (26  Pac.  Rep.  313;  25  Am. 
St.  Rep.  245)  ;  Cache  La  Poudre  Irr.  Co.  v.  Larimer  &  Weld 
Res.  Co.,  25  Colo.  144  (53  Pac.  Rep.  318;  71  Am.  St.  Rep. 
123)  ;  Kin.  Irr.,  §§  175,  231,  248;  Black,  Pom.  Water  Rights, 
§  69;  Junkans  v.  Bergin,  67  Cal.  267  (7  Pac.  Rep.  684)  ; 
Hague  V.  Irrigation  Co.,  i^  Utah  421  (52  Pac.  765 :  41  L.  R. 
A.  311 ;  67  Am.  St.  Rep.  634)  ;  Last  Chance  Min.  Co.  v.  Bunker 
Hill  &  S.  Mih.  &  Concentrating  Co.,  (C.  C.)  49  Fed.  Rep.  430; 
Mining  Co.  v.  Holter,  i  Mont.  296.  In  principle  sustaining 
this  case,  see  Water  Supply  &  Storage  Co., v.  Larimer  &  Weld 
Reserv^oir  Co.,  25  Colo.  87  (53  Pac.  Rep.  386)." 

Sec.  382.  Actions  and  adjudications  concerning  water 
rights.  The  fact  that  a  streatn  has  its  source  in  one  state 
and  flows  into  another  state  does  not  give  the  courts  of  the 
iirst  state  jurisdiction  to  determine  irrigation  rights  in  the 
waters  of  that  portion  of  the  stream  flowing  in  the  latter  state. 
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Conant  v.  Deq)  Creek  &  Curley  Val.  Irr.  Co.,  23  Utah  627 
(66  Pac.  Rep.  188).    Under  the  statutes  of  Colorado,  the  dis* 
trict  court  which  first  properly  obtains  jurisdiction  of  an  action 
to  determine  priorities  as  to  water  rights  has  the  exclusive 
jurisdiction  of  the  matters  involved,  and  its  decree  cannot  be 
reviewed  by  the  court  of  another  county.    Consolidated  Home- 
Supply  Ditch  &  Res.  Co.  v.  New  Loveland  &  Greeley  Irr.  & 
Land  Co.,  27  Colo.  521  (62  Pac.  Rep.  364),    Several  owners 
of  property  having  the  right  to  the  waters  of  a  stream  for  irri- 
gation may  join  in  an  action  to  restrain  a  third  person  from 
diminishing  the  volume  of  water,  so  as  to  interfere  with  their 
rights,  but  all  such  owners  are  not  necessary  parties.    Beach  v. 
Spokane  Ranch  &  Water  Co.,  25  Mont.  379  (65  Pac,  Rep. 
III).     The  measure  of  damages  for  the  loss  of  the  use  of 
water  by  the  wrongful  acts  of  another  is  the  value  of  the  water 
in  the  market  for  irrigation  purposes.     North  Point  Consol. 
Irr.  Co.  v.  Utah  &  S.  L.  Canal  Co.,  23  Utah,  199  (63  Pac.  Rep. 
812).    Where  an  injunction  against  the  use  of  water  by  an 
upper  riparian  owner  is  denied  because  it  did  not  materially 
injure  the  plaintiffs,  and  it  appears  that  the  defendant  claims 
in  his  answer  an  absolute  right  to  a  sufficient  amount  of  water 
to  irrigate  his  land,  plaintiffs  are  entitled  to  a  decree  limiting 
defendant's  use  to  such  quantities  as  will  not  injure  them. 
Jones  V.  Conn,  39  Or.  30  (64  Pac.  Rep.  855 ;  54  L.  R.  A.  630 ; 
87  Am.  St.  Rep.  634).    Waters  that  are  appropriated  for  irri- 
gation purposes  are  to  be  measured  to  the  several  claimants, 
under  th^  law,  founded  on  necessity,  at  the  point  of  diversion ; 
and  a  decree  settling  the  rights  of  claimants  to  the  waters  of  a 
stream,  which  does  not  designate  the  point  of  diversion  as  the 
point  at  which  the  water  of  the  several  claimants  is  to  be 
measured,  is  imperfect,  and  may,  upon  appeal,  be  modified  in 
that  particular.     Stickney  v.  Hanrahan,        Ida.         (63  Pac. 
Rep.  189).     Particular  judgment  held  insufficient  for  uncer- 
tainty.  Steinberger  v.  Meyer,  130  Cal.  156  (62  Pac.  Rep.  483). 
Mills'  Ann.  Colo.  Stat.,  §  2425  construed  and  applied — adjudi- 
cation of  water  rights.    Peterson  v.  Durkee,  15  Colo.  App.  258 
(62  Pac.  Rep.  370).     Particular  cases:  admissibility  and  suf- 
ficiency of  evidence,  Senior  v.  Anderson,  130  Cal.  290   (62 
Pac.  Rep.  563)  ;  Wasatch  Irr.  Co.  v.  Fulton,  23  Utah  466  (65 
Pac*  Rep.  205)  ;  United  States  v.  Rio  Grande  Dam  &  Irr.  Co., 
10  N.  Mex.  617  (65  Pac.  Rep.  276)  ;  grant  of  new  trial  on 
conditions,  Bledsoe  v.  Deckrow,  132  Cal.  312  (64  Pac.  Rep. 
397)  :  instructions,  Mabb  v.  Stewart,  133  Cal.  556  (65  Pac. 
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Rep.  1085)  ;  pleading  and  practice,  Grand  Val.  Irr.  Co.  v. 
Lesher,  28  Colo.  273  (65  Pac.  Rep.  44)  ;  Beach  v.  Spokane 
Ranch  &  Wateil  Co.,  25  Mont.  379  (65  Pac.  Rep.  iii) ;  Well- 
ington V.  Beck,  Colo.  (65  Pac.  Rep.  626)  ;  Brown  v. 
Baker  39  Or.  66  (65  Pac.  Rep.  799). 

Sec.  383.  Contracts  concerning  water  rights.  Specific 
performance  may  be  had  of  a  verbal  contract  to  convey  the 
right  to  use  water  for  irrigation  and  domestic  purposes,  where 
there  has  been  a  part  performance  of  the  contract  of  sale,  and 
the  possession  and  use  of  such  water  has  been  changed.  Frauds 
V.  Green,  Ida.  (65  Pac.  Rep.  362).  A  contract  be- 
tween several  claimants  of  the  waters  of  a  stream,  fixing  their 
rights,  is  not  ejiforcible  against  the  grantee  of  one  of  them 
who  is  not  shown  to  have  assumed  his  obligations.  Daly  v. 
Josslyn,  Ida.  (65  Pac.  Rep.  442).  A  canal  company, 
having  contracted  to  furnish  rice  farmers  a  sufficient  supply 
of  water  to  irrigate  their  lands  during  the  planting  season, 
cannot  be  held  liable  for  damages  which  resulted  from  an  in- 
sufficient supply,  if  the  same  is  attributable  to  the  inadequacy 
of  the  fall  of  rain,  from  which  source  its  canal  was  to  be  sup- 
plied. In  such  case  the  rice  farmers  are  not  responsible  to  the 
canal  company  for  rent,  inasmuch  as  the  shortage  of  water 
caused  them  nearly  a  total  loss  of  their  crop ;  and  the  interven- 
tion of  the  act  of  God,  which  released  the  latter  from  liability, 
should  not  be  so  construed  as  to  inflict  punishment  on  the 
former.  Landers  v.  Garland  Canal  Co.,  52  La.  Ann.  1465  (27 
So.  Rep.  727) .  A  vendee  of  lands  and  in  connection  therewith 
certain  shares  in  an  irrigation  company  entitling  him  to  a  cer- 
tain amount  of  water,  without  any  guaranty  asi  to  the  perman- 
ence of  the  supply,  who  has  received  the  stock  and  retained 
possession  of  the  land  for  several  years,  cannot,  upon'  a  subse- 
quent failure  of  the  water  supply,  have  a  rescission  of  the  con- 
tract, under  Cal.  Civ.  Code,  §  1689,  subd.  4,  authorizing  a 
rescission  for  failure  of  consideration.  Owen  v.  Pomona  Land 
&  Water  Co.,  131  Cal.  530  (63  Pac.  Rep.  850;  64  Pac.  Rep. 
253).  An  agreement  made  by  one  constructing  a  ditch  or 
canal  through  land  owned  by  another,  that  in  consideration  of 
a  right  of  way^  through  the  same,  such  owner  shall  have  an  in- 
terest in  said  ditch,  to  the  extent  of  a  sufficient  amount  of  water 
therefrom  to  irrigate  his  said  lands,  such  agreement  is  binding 
upon  both  the  party  making  the  agreement  and  those  holding, 
or  claiming  to  hold,  under  him.     Feeney  v.  Chester,        Ida. 
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(63  Pac.  Rep.  192).  A  lessee  of  land  who  is  given  all  the 
water  rights  of  his  lessor  may  have  damage  for  breach  of  a 
contract  by  one  constructing  a  irrigation  ditch  over  the  lessor's 
land  and  who  has  agreed  with  the  latter  by  a  recorded  contract 
to  furnish  him  water  on  the  most  favorable  terms  allowed  to 
others.  The  measure  of  damages  is  the  difference  between  the 
rental  value  of  the  land  with  and  without  the  water.  Pallett 
V.  Murphy,  131  Cal.  192  (63  Pac.  Rep.  366).  This  rule  as  to 
measure  of  damages  is  followed  in  Crow  v.  San  Joaquin  & 
K.  R.  Canal  &  Irr.  Co.,  Cal.  (62  Pac.  Rep.  562).  Ida. 
Rev.  Stat.,  §  6008  construed  and  applied — ^validity  of  contract 
giving  one  privilege  to  enlarge  his  water  rights.  Male  v. 
Leflang,        Ida.        (63  Pac.  Rep.  108). 

Sec.  384.  Conveyance  of  water  rights.  A  water  right 
itself,  even  though  it  may  be  appurtenant  to  land,  is  the  subject 
of  property  and  may  be  conveyed  with  or  without  the  land. 
Crippen  V.  Cbmstock,  Colo.  App.  (66  Pac.  Rep.  1074). 
A  water  right  used  in  irrigating  land  will  pass  as  an  "appur- 
tenance" where  the  grantor  so  intends.  King  v.  Ackroyd,  28 
Colo.  488  (66  Pac.  Rep.  906).  A  grantor  of  land  "together 
with  the  water  right  thereon"  which  was  appurtenant  to  the 
land  who  has  previously  granted  the  water  right  to  another,  is 
liable  to  the  purchaser  for  the  value  of  the  water  right,  under 
Cal.  Civ.  Code,  §  11 13,  subd.  i.  Lyles  v.  Perrin,  134  Cal.  417 
(66  Pac.  Rep.  472) .  A  deed  of  general  warranty  of  "quiet  and 
peaceable  possession"  does  not  warrant  water  rights  unless  they 
are  appurtenant  to  the  land;  and  water  rights  represented  by 
shares  of  stock  in  a  water  company,  which  are  treated  as  per- 
sonalty, do  not  pass  as  appurtenant  to  the  land  upon  which  the 
water  represented  by  such  shares  is  to  be  used.  George  v, 
Robinson,  23  Utah  79  (63  Pac.  Rep.  819).  The  sale  of  a  cer- 
tificate issued  to  a  member  of  an  incorporated  irrigation  ditch 
association  operates  as  a  conveyance  of  his  water  rights  and 
his  interest  in  the  property.     Biggs  v.  Utah  Irr.  Ditch  Co., 

Ariz.  (64  Pac.  Rep.  494).  One  taking  a  deed  of  trust 
of  land  "with  the  ditches  and  water  rights  thereunto  belong- 
ing," does  not,  by  a  purchase  of  the  premises  under  a  fore- 
closure  of  his  deed,  acquire  any  right  to  an  irrigation  ditch  con- 
structed on  the  premises  after  the  execution  of  his  deed,  as 
against  a  subsequent  grantee  of  an  interest  therein.  Crippen 
V.  Comstock,  Colo.  App.  (66  Pac.  Rep.  1074).  A 
grantee  of  one  having  priority  of  right  in  irrigation  waters  may 
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exercise  the  right  of  his  predecessor  in  title  to  change  the  place 
of  using  the  water.  King  v.  Ackroyd,  28  Colo.  488  (66  Pac. 
Rep.  906).  For  construction  of  particular  conveyance  of  canal 
reserving  right  to  carry  a  certain  amount  of  water,  as  to  liabil- 
ity to  pay  proportionate  amount  of  repairs,  see  Rogers  v.  Riv- 
erside Land  &  Irr.  Co.,  132  Cal.  9  (64  Pac.  Rep.  95)  ;  Smith 
v.  Stearns  Ranchos  Co.,  132  Cal.  178  (64  Pac.  Rep.  261). 

Sec.  385.    Miscellaneous  notes — Statutes  construed.   A 

corporation  organized  to  repair  and  maintain  an  irrigation  sys- 
tem of  a  defunct  corporation  may  refuse  the  use  of  water  to 
one  who  is  not  a  member  of  such  corporation,  although  he  had 
purchased  land  and  a  water  right  appurtenant  thereto  from  the 
defunct  corporation,  and  had  laid  a  pipe  and  connected  with  a 
pipe  line  of  the  later  corporation, '  but  such  pipe  line  had  not 
belonged  to  the  former.  Beck  v.  Passadena  Land  &  Water 
Co.,  130  Cal.  50  (62  Pac.  Rep.  219).  The  owner  of  land  dam- 
aged by  the  negligent  discharge  of  water  thereon  by  an  irriga- 
tion company  may  recover  from  such  company  although  he 
has,  by  his  own  method  of  irrigation,  caused  surface  water  to 
accumulate  thereon  which  partially  contributed  to  the  damage. 
Emison  v.  Owyhee  Ditch  Co.  37  Or.  577  (62  Pac.  Rep.  13)  ► 
14  U.  S.  Stat.,  253,  §  9;  16  U.  S.  Stat.,  218,  §  17,  have  no  ap- 
plication except  to  a  diversion  of  water  made  on  the  public 
domain.  Cave  v.  Tyler,  133  Cal.  566  (65  Pac.  Rep.  1089). 
Particular  case  as  to  title  and  rights  of  members  of  an  unin- 
corporated irrigating  ditch  association  under  the  statutes  of 
Arizona.  Ariz.  Rev.  Stat.,  §  3215  construed  and  applied — 
preference  given  oldest  title>  as  to  use  of  water.  Biggs  v.  Utah 
Irr.  Ditch  Co.,  Ariz.  (64  Pac.  Rep.  494).  Construing 
and  applying  Cal.  Const.,  art.  14,  §  i,  and  Stat.  1885,  p.  95, 
it  is  held  that  a  water  company  upon  a  demand  for  water  sup- 
ply made  by  an  applicant,  accompanied  with  tender  of  the  es- 
tablished rate,  cannot  refuse  to  supply  the  water  on  account  of 
prior  bills  for  supplying  water  td  the  same  land  being  unpaid ; 
and  a  regulation  by  such  company  to  that  effect  is  void.  Crow 
V.  San  Joaquin  &  K.  R.  Canal  &  Irr.  Co.,  Cal.  (62  Pac. 
Rep.  562).  LTnder  these  statutes  it  is  held  that  a  contract  made 
by  a  water  company  to  furnish  water  for  irrigation  purposes, 
the  water  rights  to  be  appurtenant  to  the  land,  made  before  the 
board  of  supervisors  had  fixed  the  maximum  rate,  may  be  en- 
forced. Fresno  Canal  &  Irr.  Co.  v.  Park,  129  Cal.  437  (62 
Pac.  Rep.  87).    Cal.  Stat.  1889,  p.  212  construed  and  applied 
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— organization  of   irrigation    district — ^judicial   inquiry   into. 
People  V,  Penis  Irr.  Dist.  132  Cal.  289  (64  Pac  Rep,  399)- 
For  construction  of  California  Wright  irrigation  act,  see  Sech- 
rist  V.  Rialto  Irr.  Dist.,  129  Cal.  640  (62  Pac.  Rep.  261).    The 
irrigation  rights  conferred  on  possessors  of  land,  under  Colo. 
Laws  1861,  p.  67,  do  not  confer  any  title  to  the  water.    Crippen 
V.  WTiite,  28  Colo.  289  (64  Pac.  Rep.  184).    A  statute  (Ida. 
Laws  1899,  p.  336)  making  it  a  misdemeanor  to  waste  waters 
by  diverting  the  same  from  a  stream  into  depressions  or  dry 
channels  is  held  to  be  in  line  with  a  well-defined  public  policy 
that  existed  before  the  enactment  of  sudi  statute.    Stickney  v., 
Hanrahan,        Ida.        (63  Pac.  Rep.  189).    Kan.  Gen.  Stat. 
^899,  §  3569  construed  and  applied— duty  of  irrigation  com- 
pany whose  ditches  and  canals  cross  highways  to  construct 
bridges,  etc.    State  v.  Lake  Koen  Nav.,  Res.  &  Irr.  Co.,  63. 
Kan.  394  (65  Pac.  Rep.  681).    The  Nebraska  irrigation  act 
(Comp.  Stat.  1897,  ch.  93a)  does  not  in  any  degree  repeal  or 
modify  the  common  law  rule  relating  to  riparian  rights,  as  it 
existed  in  that  state  before  this  statute.    Crawford  Co.  v.  Hath- 
away, 60  Neb.  754  (84  N.  W.  Rep.  271).    Neb.  Laws  1899,. 
ch.  78,  §  2  held  constitutional — use  of  bonds  by  irrigation  dis- 
tricts.   Baltes  V.  Farmers'  Irr.  Dist.,  60  Neb.  310  (83  N.  W.. 
Rep.  83).    Under  Hill's  Ann.  Or.  Laws,  §§  3833,  3834,  a 
ditch  used  for  mining  purposes  cannot  be  transferred  except 
by  deed.    Mattis  v.  Hosmer,  37  Or.  523  (62  Pac.  Rep#  17). 
Bal.  Ann.  Wash.  Codes  &  Stat,  §  4176  construed  and  applied 
—power  oi  directors  of  irrigation  district  to  make  contracts — 
construction  of  particular  agreement.    Dyer  v.  Middle  Kittitas 
Irr.  Dist,  25  Wash.  80  (64  Pac.  Rep.  1009). 


JUDICIAL  SALES. 


EPITOME  OF  CASES. 

Sec.  386.  "Puffers"  at  judicial  sales.  One  who  bids  at 
a  public  sale,  not  because  of  any  desire  to  purchase,  but  merely 
for  the  purpose,  either  in  his  own  interest  or  that  of  another,, 
to  Ttm  up  the  price,  is  not  a  "puffer,"  if,  in  case  his  bid  is  the 
last  and  highest,  he  can  be  compelled  by  the  person  conducting 
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the  sale  to  take  and  pay  for  the  property ;  and  this  is  so  though, 
under  an  arrangement  with  another  or  others  to  whom  the  pro- 
ceeds of  the  sale,  or  a  considerable  portion  thereof,  will  ultim- 
ately go,  he  will  not  be  compelled  to  keep  and  pay  for  the  prop- 
erty. Accordingly,  it  is  neither  contrary  to  law  nor  public 
policy  for  persons  who  will  be  entitled  to  the  proceeds  of  land 
sold  by  an  executor  under  a  decree  of  court  to  engage  a  third 
person  to  run  the  property  up  to  a  specified  price,  with  the 
understanding  that,  if  it  is  knocked  down  to  him,  they  will 
take  it  off  his  hands.  McMillan  v.  Harris,  no  Ga.  J2  (35  S. 
E.  Rep.  334;  48  L.  R.  A.  345;  78  Am.  St.  Rep.  93).  The 
court  concludes  an  exhaustive  historical  review  of  the  authori- 
ties on  this  subject,  by  saying:  "If  the  person  conducting  the 
sale  can,  notwithstanding  the  agreement  of  one  who  has  a 
larger  interest  in  the  proceeds  of  the  sale,  hold  the  bidder  re- 
sponsible  for  the  amount  of  his  bid,  then  a  person  employed  by 
the  person  having  such  larger  interest  in  the  proceeds  would 
not  be  a  puffer  within  the  meaning  of  the  law.  Bidding  by 
such  a  person  would  not  be  fraudulent,  and  therefore  the  sale 
would  not  be  affected  by  the  employment  of  such  a  person. 
An  auctioneer  is  the  agent  of  the  pei^son  who.  directs  him  to 
make  the  sale.  The  sale  is,  therefore,  controlled  by  one  who 
directs  the  auctioneer.  When  an  auction  sale  is  declared  by  the 
auctioneer  to  be  without  reserve,  this  is,  in  effect,  a  statement 
that  the  person  who  directs  the  auctioneer  to  make  the  sale,  no 
matter  what  his  interest  in  the  property  may  be,  has  empowered 
the  auctioneer  to  sell  the  property  to  the  highest  bidder,  and 
that  the  person  directing  the  auctioneer  will  not  himself  bid 
upon  the  property,  or  employ  others  to  do  so  in  his  behalf. 
Where  the  auctioneer  puts  up  property  without  any  statement 
as  to  the  conditions  of  sale,  the  bidders  have  a  right  to  presume 
that  the  sale  is  to  be  without  reserve.  The  owner,  vendor, 
seller,  or  person  interested  in  the  sale,  whatever  we  may  call 
him,  that  is,  the  person  who  has  directed  the  auctioneer  to  sell 
the  property,  and  who  will  be  compelled  to  make  good  to  the 
bidder  the  acceptance  of  a  bid  by  the  auctioneer,  is  not  allowed 
to  secretly  bid  at  the  sale.  He  may  bid,  however,  if  public 
notice  be  given  of  the  fact,  so  that  other  bidders  may  know  that 
they  are  coming  into  competition  with  the  person  who  has  con- 
trol of  the  sale.  The  mere  fact  that  a  person  is  pecuniarily 
interested  in  the  property  which  is  being  sold  at  auction  does 
not  preclude  him  from  becoming  a  bidder,  and  this  is  true  of 
judicial  sales  as  well  as  private  sales.    No  matter  what  inter- 
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est  a  person  may  have  in  the  proceeds  of  the  sale  or  in  the 
property  which  is  going  to  be  sold  at  public  outcry,  either  at 
private  auction  or  judicial  sale,  his  right  to  become  a  bidder  at 
the  sale  is  well  recognized  by  numerous  decisions  of  this  court, 
as  well  as  of  other  courts  in  this  country,  provided  the  sale  is 
not  Aider  his  control.  See,  in  this  connection,  PVeeman  v. 
Coopct,  14  Ga.  238 ;  White  v.  Crew,  i6  Ga.  416 ;  Buckner  v. 
Oiambliss,  30  Ga.  652;  Kilgo  v.  Castleberry,  38  Ga.  512  (95 
Am.  Dec.  406) ;  Kearney  v.  Taylor,  15  How.  493  (14  L.  Ed. 
787);  Richards  v.  Holmes,  18  How.  143  (15  L.  Ed.  304); 
Mining  Co.  v.  Mason,  145  U.  S.  349  (12  Sup.  Ct.  Rep.  887; 
36  L.  Ed.  732)  ;  Blossom  v.  Railroad  Co.,  3  Wallj  196  (18  L. 
Ed.  43)  ;  Smith  v.  Black,  115  U.  S.  308  (6  Sup.  Ct.  Rep.  50; 
29  L.  Ed.  398) ;  Allen  v.  Gillette,  127  U.  S.  589  (8  Sup,  Ct. 
Rep.  1331 ;  32  L.  Ed.  271)  ;  Baird  v.  Baird's  Heirs,  21  N.  C. 
524  (31  Am.  Dec.  399)  ;  GuHck  v.  Webb,  41  Neb.  706  (60 
N.  W.  Rep.  13 ;  43  Am.  St.  Rep.  720) ;  Phippen  v.  Stickney,  3 
Mete.  (Mass.)  384;  Pennsylvania  Transp.  Co.'s  Appeal,  loi 
Pa.  St.  576;  Thames  v.  Miller,  2  Woods,  564;  (Fed.  Cas.  No. 
13,860)  ;  Oil  Co.  v.  Marbury,  91  U.  S.  587  (23  L.  Ed.  328). 
Such  being  the  right  of  one  who  is  interested  in  the  property  sold 
or  in  the  proceeds  of  the  sale,  who  is  himself  not  conducting 
the  sale,  and  who  has  not  such  control  over  the  sale  as  that  he 
can  make  a  binding  agreement  with  the  bidder  that  he  will  not 
be  held  responsible  for  his  bid,  it  cannot  be  a  fraud  for  such 
person  to  employ  one  to  bid  at  a  sale  in  his  behalf,  even  though 
the  fact  that  the  bidder  is  bidding  in  behalf  of  one  interested  in 
the  property  is  not  disclosed  to  the  other  bidders.  The  law 
charges  every  one  who  attends  an  auction  sale,  no  matter  what 
its  character,  whether  resulting  from  a  private  agreement  or 
from  a  judgment  of  a  court,  that  any  one  interested  in  the 
proceeds  of  the  sale  or  in  the  property,  and  who  has  no  absolute 
control  over  the  sale,  may  become  a  competitor  with  any  other 
person  at  the  sale,  and  bid  for  the  property,  and  such  a  person 
is  under  no  obligation  to  disclose  to  others  his  intention  to  bid ; 
and  therefore  the  employment  by  such  a  person  of  another  to 
bid  in  his  behalf,  without  disclosing  that  he  is  representing  the 
person  so  interested,  could  not,  in  any  sense,  be  a  fraud  upon 
other  bidders." 

Sec.  387.  Publication  of  notice — Sunday  newspaper. 
A  judicial  sale  will  not  be  vacated  because  the  newspaper*  con- 
taining a  notice  of  it,  though  circulated  to  all  the  subscribers, 
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failed  to  reach  publishers  of  other  papers  to  whom  it  was  sent  in 
exchange.  Cowles  v.  PhcenixJ  Mut.  Life  Ins.  Co.,  63  Kan.  883 
(65  Pac.  Rep.  217).  In  Louisiana  it  is  held  that  the  publication 
of  a  notice  of  a  judicial  sale  of  property,  required  by  the  stat- 
ute to  be  made  once  a  week  for  thirty  days,  may  be  made  in  a 
Sunday  newspaper,  where  the  Sundays  are  counted  asiforming 
a  part  of  the  thirty  days.  Schenck  v.  Schenck,  52  La.  Ann. 
.  2102  (28  So.  Rep.  302).  The  court  say :  "We  have  a  'Sunday 
Law'  in  Louisiana  prohibiting  the  exercise  of  secular  avoca- 
tions on  that  day.  Certain  exceptions  are  enumerated,  among 
them  newspapers.  They  may  appear  on  that  day  as  on  any 
other.  Act  No.  18  of  1886.  The  publication,  then,  of  a  news- 
paper on  Sunday  is  recognized  by  the, law  as  proper  and  legal. 
At  least,  a  Sunday  newspaper  is  not  an  unlawful  publication, 
and  no  statute  of  the. state  warrants  us  in  declaring  that  a 
judicial  advertisement  appearing  in  such  publication  on  Sunday 
is  illegal  and  invalid.  To  make  such  advertisement  on  Sunday 
unlawful,  the  law  must  expressly  so  declare.  It  has  not  done 
so.  In  holding  as  above,  we  express  no  opinion  concerning  the 
wisdom  and  propriety  of  such  advertisements  on  Sundays.  That 
is  a  field  which  this  court  properly  leaves  to  others.  See  Hast- 
ings V.  Columbus,  42  O.  St.  593. 

Certain  cases  in  other  jurisdictions  have  been  cited  as  sus- 
taining a  contrary  view  to  that  taken  herein.  But  they  are 
found  to  rest  upon  the  terms  and  construction  of  local  stat- 
utes, or  else  to  be  differentiated  from  the  instant  case  in  that 
the  notice  published  stood  in  the  place  of  process  of  court. 
Thus,  Shaw  v.  Williams,  87  Ind.  158  (44  Am.  Rep.  756),  held 
the  publication  of  notice  of  sheriff's  sale  in  a  Sunday  newspaper 
to  be  void.  But  that  was  because  the  same  was  forbidden  bv 
the  Indiana  statute.  The  case  of  Sawyer  v.  Carg^le,  72  Ga. 
290,  which  held  that  the  publication  of  notice  of  a  marshars 
sale  for  taxes  in  a  newspaper  on  Sunday  was  not  legal,  ap- 
pears to  have  been  based  on  a  statute  of  that  state,  and  oni  de- 
cisions of  the  courts  there,  construing  the  statute  to  prohibit 
such  publication  on  Sunday.  In  Scammon  v.  City  of  Chicago, 
40  111.  146,  where  it  was  held  that  in  publishing  a  notice  re- 
quired by  law  to  be  published  six  days,  when  one  of  the  six 
days  upon  which  the  notice  appeared  in  print  was  Sunday,  the 
same  could  not  be  counted,  it  appears  that,  under  the  statute 
which  there  obtained,  the  notice  stood  in  place  of  process.  The 
proceeding  was  one  in  rem  against  certain  lots  of  ground  in 
the  city  of  Chicago  to  make  them  amenable  for  an  assessnient 
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for  street  paving.    The  'process  phase'  of  the  question  cannot 
be  claimed  for  the  advertisement  we  are  here  considering." 

Sec.  388.    Title  of  purchaser — Reversal  of  decree.    A 

purchaser  of  land  at  judicial  sale,. acting  in  good  faith  and 
i^ithout  notice,  acquires  title  as  against  a  prior  conveyance  by 
the  owner,  unrecorded  at  the  time  of  the  making  and  confirma- 
tion of  such  sale.  Ousley  v.  Bailey,  iii  Ga.  738  (36  S.  E. 
Rep.  750).  A  party  purchasing  at  a  judicial  sale  is  charged 
widi  notice  of  such  material  facts  as  the  record  of  the  proceed- 
ings under  which  he  derives  title  discloses,  and  he  will  be  pre- 
sumed to  have  examined  the  same  before  becoming  a  purchaser. 
Ruber  v.  Hess,  191  111.  305  (61  N.  E.  Rep.  61).  A  purchaser 
at  a  judicial  sale  is  not  protected  by  W.  Va.  Code,  ch.  132,  § 
8,  when  the  record  of  the  suit  shows  that  necessary  parties  in- 
terested in  the  property  sold,  having  liens  thereon,  were  not 
before  the  court  when  said  sale  was  ordered  and  confirmed. 
Calvert  v.  Ash,  47  W.  Va.  480  (35  S.  E.  Rep.  887).  A  pur- 
chaser of  property  at  a  judicial  sale  at  which  certain  Hens  have 
been  duly  certified  and  deducted  in  the  appraisement,  purchases 
subject  to  such  liens  and  cannot  afterward  question  their  valid- 
ity. Battelle  v.  Mcintosh,  62  Neb.  647  (87  N.  W.  Rep.  361). 
In  Nebraska  the  reversal  of  a  decree  upon  which  an  exe* 
cution  sale  of  real  estate  has  been  made  operates  to  annul  the 
execution  and  the  title  of  the  purchaser  claiming  thereunder. 
Troup  v.  Horbach,  62  Neb.  564  (87  N.  W.  Rep.  316).  In 
Kentucky  it  is  held  that  the  title  of  a  purchaser,  although  he 
be  the  plaintifiF  in  the  action,  is  not  divested  by  a  reversal  of 
the  decree  ordering  the  sale.  Blake  v.  Wolfe,  Ky.  (64 
S.  W.  Rep.  910;  23  Ky.  Law  Rep.  1143).  See,  on  this  subject, 
May  V.  Ball,  (Ky.)  60  S.  W,  Rep.  722  (22  Ky.  Law  Rep. 
1681). 


Sec  389.  Setting  aside— Irregularities— Inadequacy 
of  price.  An  agreement  between  two  lienholders  to  buy 
the  property  and  hold  it  in  proportion  to  their  respective  debts 
will  not  invalidate  a  sale.  Jolly  v.  Mutual  Life  Ins.  Co.,  (Ky.) 
65  S.  W.  Rep.  440  (23  Ky.  Law  Rep.  1508).  A  statute  (N. 
Mex.  Comp.  Laws,  §  3938)  providing  that  "no  real  property 
shall  be  sold  *  *  *  under  or  by  any  order,  judgment  or 
decree  of  any  court  in  this  territory  until  ninety  days  after  the 
date  of  the  order,  judgment  or  decree,  within  which  time  the 
mortgagor,  or  any  one  for  him,  may  pay  off  the  decree    *    * 


§  389, 390  JUDICIAL  SALES  364 

and  avoid  the  sale,"  does  not  prohibit  the  advertisement  of  the 
sale  before  the  expiration  of  the  ninety  days ;  and  a  sale  so  ad- 
vertised but  not  made  until  after  the  expiration  of  the  ninety 
days  is  legal.  Neher  v.  Crawford,  lo  N.  Mex.  725  (65  Pac. 
Rep.  156).  Mere  inadequacy  of  price  is  not  sufficient  ground 
for  the  vacation  of  a  judicial  or  execution  sale.  Cowles  v. 
Phoenix  Mut.  Life  Ins.  Co.,  63  Kan.  883  (65  Pac.  Rep. '217)  ; 
Jolly  v.  Mutual  Life  Ins.  Co.,  (Ky.)  65  S.  W,  Rep.  440  (23 
Ky.  Law  Rep.  1508)  ;  Scott  v.  CNeil's  Adm'r.  (Ky.)  62  S.  W. 
Rep.  1042  (23  Ky.  Law  Rep,'  331).  A  judicial  sale  will  not 
be  set  aside  because  of  difference  of  opinion  among  witnesses 
as  to  the  value  of  the  property,  unless  the  price  reported  is  so 
grossly  inadequate  as  to  indicate  misconduct  on  the  part  of  both 
the  trustee  making  the  sale  and  the  purchaser.  Carroll  v. 
Hutton,  91  Md.  379  (46  Atl.  Rep.  967).  Mere  inadequacy  of 
price  is  not  sufficient  ground  for  setting  aside  a  sheriff's  sale, 
unless  the  inadequacy  is  so  gross  as  to  raise  a  presumption  of 
fraud,  and  then  the  parties  objecting  to  the  confirmation  must 
bring  the  proceeds  into  court,  and  offer  a  higher  bid,  or  offer 
a  guaranty  or  bond  that  there  will  be  no  loss  on  a  resale. 
Wilson  V.  Ford,  190  111.  614  (60  N.  E.  Rep.  876).  The  ap- 
praisement is  entitled  to  weight  in  determining  the  adequacy  of 
the  price.  Scott  v.  O'Neil's  Adm'r.  (Ky.)  62  S.  W.  Rep.  1042 
(23  Ky.  Law  Rep.  331).  Applying  Ohio  Rev.  Stat.,  §  5404, 
a  sale  o£  land  for  less  than  its  value  made  to  one  who  has  served 
as  appraiser  and  who  attempted  to  deter  others  from  bidding 
will  be  set  aside.  Hurst  v.  Fisher,  64  O.  St.  530  (60  N.  E. 
Rep.  626). 

Sec.  390.  Guardian's  sales.  A  sale  of  his  ward's  real 
estate  made  by  a  guardian  duly  appointed  and  qualified,  under 
an  order  of  court,  is  not  rendered  void  by  his  failure  to  give  the 
special  bond  required  in  such  cases  by  Mont.  Comp.  Stat.  1897, 
§  387.  Hughes  V.  Goodale,  26  Mont.  93  (66  Pac  Rep.  702). 
Since,  under  the  laws  of  Kansas,  the  wife's  interest  during 
marriage  in  the  real  estate  of  her  husband,  while  a  contingent 
one,  is  unquestionably  property,  the  statutory  incapacity  of  a 
guardian  to  become  a  purchaser  at  the  sale  of  the  ward's  prop- 
erty excludes  the  husband  of  a  guardian  from  becoming  such 
a  purchaser.  Frazier  v.  Jeakins,  10  Kan.  App.  558  (63  Pac. 
Rep.  459).  Confirmation  isi  essential  to  a  guardian's  sale,  and 
without  it  there  is  no  sale.  The  fact  that  a  purchaser  presents 
his  deed  to  the  court  several  years  after  the  sale,  who  enters 
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an  order  approving  it,  does  not  constitute  a  confirmation, 
neither  the  guardian  nor  ward  being  present.  Morrow  v. 
James,  69  Ark.  539  (64  S.  W.  Rep.  269).  In  support  of  the 
first  proposition  the  court  cite,  Maxwell  v.  Campbell,  45  Ind. 
360;  Titman  v.  Riker,  43  N.  J.  Eq.  122  (10  Atl.  Rep.  397)  ; 
Mulford  V.  Beveridge,  78  IlL  455;  McVey  v.  McVey,  51  Mo. 
406;  Swan  V.  Bank,  24  Hun,  278;  Gwyn  v.  Railroad  Co.,  85 
N.  C.  432  (39  Am.  Rep.  708) ;  Wells  v.  Rice,  34  Ark.  346. 
For  particular  cases  determining  the  validity  of  guardians 
sales,  see  Dormitzer  v.  German  Sav.  &  Loan  Soc.,  23  Wash. 
132  (62  Pac.  Rep.  862)  ;  Taffinder  v.  Merrell,  Tex. 
(65  S.  W.  Rep.  177). 


LANDLORD  AND  TENANT. 


EPITOME  OF  CASES. 

Sec.  391.  As  to  when  the  relation  exists.  The  relation 
of  landlord  and  tenant,  rather  than  partnership  or  agency 
exists,  under  an  instrument  purporting  to  be  a  lease  of  a  fac- 
tory and  the  land  on  which  it  is  situate,  where  the  person 
designated  as  lessee  has  entire  control  and  management  of  the 
property  and  the  business,  giving  to  the  lessor  as  rent  the 
profits  of  the  business  over  a  designated  amount.  Ault 
Wooden- Ware  Co.  v.  Baker,  26  Ind.  App.  374  (58  N.  E.  Rep. 
265).  One  who  obtains  from  the  owner  of  land  an  option  to 
purchase  the  same  at  a  specified  price  within  a  time  limited, 
and  who,  with  the  owner's  permission,  enters  upon  the  land 
for  the  purpose  of  prospecting  for  minerals  during  the  contin- 
uance of  the  option,  does  not  become,  after  its  expiration,  a 
tenant  of  the  owner,  and,  if  he  remains  in  possession  without 
right,  is  a  mere  trespasser.  Henry  v.  Perry,  no  Ga.  630  (36 
S.  E.  Rep.  87). 

Sec.  392.  Estoppel  to  deny  title.  A  tenant  cannot  dis- 
pute the  title  of  his  landlord  and  attorn  to  another  while  in  the 
possession  acquired  by  his  contract  of  lease,  and  if,  after  the 
expiration  of  his  term,  he  desires  to  contest  the  title  of  his 
landlord,  he  must  first  surrender  the  possession  acquired  from 


§  392,  393  LANDLORD    AND    TENANT  366 

him.  Grizzafd  v.  Roberts,  no  Ga.  41  (35  S.  E.  Rq).  291). 
A  tenant  cannot  impeach  the  title  of  his  lessor,  a  corporation, 
on  the  ground  that  the  real  estate  is  held  by  it  in  violation  of  a 
statute.  First  English  Evangelical  Lutheran  Church  v.  Arkle, 
49  W.  Va.  92  (38  S.  E.  Rep.  486).  The  tenant  of  a  house  lo- 
cated on  rented  grounds,  and  afterwards  moved  to  another  lot, 
also  rented,  is  estopped  to  deny  his  landlord's  title  to  the  house 
during  his  tenancy.  Pool  v.  Lamb,  128  N.  C.  i  (37  S.  E.  Rep. 
953).  For  an  exhaustive  collation  of  authorities  on  "Estoppel 
of  a  tenant  to  deny  his  landlord's  title,"  see  note  in  89  Am.  St. 
Rep.  62-115.  A  tenant  is  not  estopped  to  show  that  his  land- 
lord's title  has  passed  to  another  by  virtue  of  a  tax  sale.  Keys 
V.  Forrest,  90  Md.  132  (45  Atl.  Rep.  22).  For  exhaustive 
note  on  "Right  of  tenant  to  acquire  title  not  inconsistent  with 
landlord's  title  at  commencement  of  tenancy,"  see  53  L.  R.  A. 
934-952.  A  tenant  of  a  purchaser  at  a  tax  sale  whose  original 
term  has  expired  and  who  continues  in  possession  by  virtue  of 
a  new  renting  from  a  receiver  in  whose  hands  the  lands  have 
been  placed  by  an  order  of  court,  is  not  estopped  to  question  the 
validity  of  a  tax  sale.  De  Coursey  v.  De  Coursey,  (Ky.)  64 
S.  W.  Rep.  912  (23  Ky.  Law  Rep.  1199).  The  acceptance  of 
a  lease  by  one  already  in  possession  works  no  estoppel  in  any 
case  where  such  acceptance  was  induced  by  fraud,  mistake, 
misapprehension  of  the  facts,  dures^,  or  other  improper  means 
used  by  the  lessor ;  and,  in  the  absence  of  fraud,  mistake,  mis- 
apprehension, duress,  or  other  improper  means  upon  the  part 
of  the  lessor,  the  acceptance  of  a  lease  by  one  in  possession 
works  no  estoppel  after  the  term  has  expired.  Blankenship  v. 
Blackwell,  124  Ala.  355  {27  So.  Rep.  551 ;  82  Am.  St.  Rep. 

175). 

Sec.  393.  Tenancy  at  will.  Possession  under  a  valid 
conve\ance,  contract  of  sale  or  lease  creates  a  tenancy  at  will. 
Rogers  v.  Hill,  3  Ind.  Ter.  562  (64  S.  W.  Rep.  536)  ;  Dolan 
V.  Scott,  25  Wash.  214  (65  Pac.  Rep.  190).  In  Minnesota  a 
tenant  at  will  can  terminate  the  tenancy  only  by  giving  the  no- 
tice required  by  Gen.  Stat.  1894,  §  5873.  Paget  v.  Electrical 
Engineering  Co.,  82  Minn.  244  (84  N.  W.  Rep.  800).  N.  J. 
Laws  1898,  p.  598,  §§  107,  109  construed  and  applied — ^notice 
to  quit  required  in  case  of  tenancy  at  will. .  State  v.  Guvemator 

N.  J.  L.  (48  Atl.  Rep,  1023).  Under  Vt.  Stat..  §  2218, 
declaring  an  estate  in  lands  created  without  writing  to  be  one 
at  will,  a  verbal  lease  for  five  years  is  a  lease  at  wilU  which  may 
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ripen  into  a  tenancy  from  year  to  year,  entitling  the  lessee  to 
six  months  notice  to  quit,  Sartwell  v.  Sowles,  72  \''t.  270  (48 
Atl.  Rep.  II ;  82  Am.  St  Rep.  943). 

Sec  394.  Holding  over.  A  tenant  who  holds  over 
after  the  expiration  of  a  lease  for  five  years,  the  rent  being  pay- 
able monthly,  is  a  tenant  from  month  to  month.  Barium  v. 
Berger,  125  Mich.  504  (84  N.  W.  Rep.  1070).  Where  a  lessee 
after  the  expiration  of  a  year,  for  which  his  original  lease  was 
renewed,  continues  for  several  years  to  occupy  the  premises 
under  subsequent  renewals  for  each  year,  the  tenancy  is  one 
for  years,  and  not  a  tenancy  from  year  to  year.  Biggs  v. 
Stueler,  93  Md.  100  (48  Atl.  Rep.  72^^.  Holding  over  by  a 
tenant  for  a  term  of  years  after  the  expiration  of  his  term  with 
the  landlord's  consent  creates  a  tenancy  from  year  to  year. 
Yetter  v.  State,  66  N.  J.  L.  491  (49  Atl.  Rep.  678).  On  this 
subject,  in  the  case  of  AUeman  v.  Vink,  28  Ind.  App.  142  (62 
N.  E.  Rep.  461),  the  appellate  court  of  Indiana  say:  "If  a 
tenant  for  a  year  or  for  a  number  of  years  holds  over  after  the 
expiration  of  his  term  by  efflux  of  time,  the  landlord,  at  his  op- 
tion and  against  the  will  or  intention  of  the  tenant,  may  hold 
the  latter  liable  as  a  tenant  for  another  year.  18  Am.  &  Eng. 
Enc  Law  (2d  Ed.)  405 ;  Wood,  Landl.  &  Ten.  §  13 ;  Burbank 
V.  Dyer,  54  Ind.  392 ;  Toole  v.  Orth,  75  Ind.  298  (39  Am.  Rep. 
147) ;  Railway  Co.  v.  Randall,  102  Ind.  453  (26  N.  E.  Rep. 
122)  ;  Bollenbacker  v.  Fritts,  98  Ind.  50;  Harry  v.  Harry,  127 
Ind.  91  (26  N.  E.  Rep.  562)  ;  McNatt  v.  Association,  2  Ind. 
App-  341  (27  N.  E.  Rep.  325)  ;  Kleespies  v.  McKenzie,  12  Ind. 
App.  404  (40  N,  E.  Rep.  648).  In  the  absence  of  any  cause 
which  might  properly  be  called  compulsion  or  necessity,  and 
where  there  is  no  special  agreement,  the  tenant  holding  over 
cannot  be  heard  to  say  that  his  remaining  in  the  occupancy  of 
the  premises  was  not  purposed  on  his  part,  or  with  an  intent 
to  hold  over.  He  has  no  option  in  the  matter.  The  option  is 
with  the  landlord.  See  Mason  v.  Wierengo's  Estate,  113  Mich. 
151  (71  N.  W.  Rep.  489 ;  67  Am.  St.  Rep.  461)  ;  Wood  v.  Gor 
don,  (Com.  PI.)  18  N.  Y.  Supp.  109;  Haynes  v.  Aldrich,  133 
N.  Y.  287  (31  N.  E.  Rep.  94;  28  Am.  St.  Rep.  636)  ;  Frost  v. 
Iron  Co.,  12  Misc.  Rep.  348  (33  N.  Y.  Supp.  654)." 

Sec.  395.    Holding  over — Application  of  rule  where 
rent  for  the  original  term  was  payable  in  services  by  the 

The  general  rule  of  law  that,  "when  a  tenant,  with 
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the  consent  of  the  landlord,  express  or  implied,  holds  over  his 
term,  the  law  implies  a  continuation  of  the  original  tenancy 
upon  the  same  terms  and  conditions,"  does  not  obtain  in  a  case 
where  the  rent  reserved  in  the  original  lease  for  the  most  part 
consists  of  the  performance  by  the  tenant  of  labor  upon  the 
premises  of  such  a  nature  that,  being  once  performed  during 
the  original  term,  becomes  incapable  of  further  performance  by 
the  tenant  while  holding  over.  Martin  v.  Hamersky,  63  Kan. 
360  (65  Pac.  Rep.  637).  The  court  say:  "While  fully 
recognizing  and  adhering  to  the  general  rule  in  all  cases  to 
which  the  same  is  applicable,  yet,  under  the  peculiar  condi- 
tions of  the  written  lease  for  two  years,  the  rent  reserved 
therein  being  in  the  form  of  labor,  which,  from  its  very  nature, 
was  incapable  of  performance  but  once,  and  which  had  been 
performed  under  the  original  lease,  and  before  its  expiration, 
there  is  no  room  left  for  the  operation  of  the  general  rule  in 
this  case.  The  law  neither  presumes  nor  requires  performance 
of  an  act  incapable  of  performance.  In  the  case  of  Diller  v. 
Roberts,  13  Serg.  &  R.  63  (15  Am.  Dec.  578),  Tillingham,  C. 
J.,  says :  There  was  no  evidence  of  an  agreement  for  the  sec- 
ond year's  rent,  but  it  was  contended  on  the  part  of  the  defen- 
dant that  on  the  plaintiff's  holding  over  after  the  end  of  the 
first  year,  the  law  implied  an  agreement  that  he  should  pay  the 
same  rent,  and  at  the  same  time,  which  he  had  agreed  to  pay  in 
the  first  year.  Such,  undoubtedly,  is  the  general  rule ;  but  the 
written  agreement  for  the  first  year  in  this  case  was  of  so  sin- 
gular a  nature  that  I  do  not  think  that  there  could  be  any  im- 
plication of  law  that  it  should  extend  to  the  second  year.'  In 
the  case  of  Ives  v.  Williams,  50  Mich.  106  (15  N.  W.  Rep.  36), 
Graves,  C.  J.,  says :  'But  when  the  case  is  of  such  a  nature  that 
the  facts  plainly  revolt  against  material  provisions  of  the  old 
lease,  or  when,  according  to  the  evidence,  there  is  not  only  no 
right  to  infer  the  assent  of  the  parties,  but  positive  proof 
that  the  landlord  unqualifiedly  dissents,  there  is  no  authority 
for  holding  that  the  parties  are  nevertheless  subject  as  a  matter 
of  law  to  the  old  provisions.' " 

Sec.   396.    Termination   of  relation — Notice   to   quit. 

covenants  in  a  lease  providing  for  its  termination  on  failure 
of  the  lessee  to  comply  with  specified  conditions  are  for  the 
benefit  of  the  lessor  only,  and  the  lessee  cannot,  by  a  breach  of 
his  covenants,  abrogate  the  lease,  and  thus  secure  advantage 
from  his  own  fault.   Brown  v.  Cairns,  63  Kan.  584  (66  Pac. 
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Rep.  639).  Abandonment  of  the  premises  by  the  lessees  will 
not  relieve  them  from  the  payment  of  the  rent  for  the  full  term, 
although  the  lessor's  interest  in  the  premises  has  been  taken 
away  by  the  foreclosure  of  a  mortgage  to  which  the  lessees 
were  not  made  parties,  where  the  lessor  had  procured  a  lease 
from  the  purchaser  under  the  foreclosure.  Pelton  v.  Place,  71 
Vt  430  (46  Atl.  Rep.  63).  Where  a  lessor  by  process  of  law 
retakes  possession  of  the  premises  from  his  lessee  holding 
under  a  lease  in  which  he  covenants  to  pay  the  rent  for  the 
tenn,  on  account  of  defaults  by  the  latter,  such  lessee  is  re- 
leased from  liability  for  the  rent  after  possession  is  given  the 
lessor,  there  being  no  express  covenant  in  the  lease  to  the  con- 
trary. Michaels  v.  Fishel,  169  N,  Y.  381  (62  N.  E.  Rep.  425). 
When  proceedings  by  a  city  to  appropriate  leased  property  for 
a  street,  imder  Pa.  Pub.  Laws  1855,  p.  266,  have  reached  a 
point  that  the  city  has  a  right  to  take  possession  of  the  property, 
the  lessee  may  abandon  the  property  and  will  be  relieved  from 
liability  for  rent  after  the  date  on  which  the  city  is  entitled  to 
take  possession,  though  it  does  not  then  take  possession.  Uhler 
v.  Cowen,  199  Pa.  St.  316  (49  Atl.  Rep.  ^^Y 

A  verbal  notice  to  quit  is  sufficient  unless  the  statute  re- 
quires a  written  notice.  State  v.  Guvemator,  N.  J.  L. 
(48  Atl.  Rep.  1023).  Service  of  notice  upon  the  agent  of  a 
tenant  having  the  charge  and  management  of  his  principal's 
business  with  reference  to  such  tenancy,  is  sufficient.  Pren- 
dergast  v.  Searle,  81  Minn.  291  (84  N.  W.  Rep.  107).  Under 
Washington  statutes  (2  Salinger's  Ann.  Codes  &  Stat.  §  5529), 
a  notice  to  a  tenant  to  quit  can  be  served  only  by  delivering 
a  copy  personally  to  the  tenant.  Harris  v.  Halverson,  23 
Wash.  779  (63  Pac.  Rep.  549).  Where  a  mortgage  executed 
by  a  husband  and  wife  upon  lands  held  by  them  by  entireties 
contained  a  stipulation  that  in  case  of  foreclosure  they  should 
become  tenants  of  the  purchaser  and  their  tenancy  might  be 
terminated  on  ten  days  notice,  such  a  notice  to  both  of  them  is 
necessary  in  order  to  terminate  the  tenancy.  Hamilton  Bldg. 
&  L.  Ass'n.  V.  Patton,  105  Tenn.  407  (58  S.  W.  Rep.  482). 
In  Iowa,  a  tenant  at  will  is  entitled  to  30  days  notice  before  he 
can  be  dispossessed;  he  has,  therefore,  that  term  of  definite, 
fixed  possession,  and  this  interest  in  land  is  insurable. 
SchaeflFer  v.  Anchor  Fire  Ins.  Co.,  113  la.  652  (85  N.  W.Rep. 
985).  Under  §  5774  of  Howell's  Mich.  Ann.  Stat.,  declaring 
that  notice  to  terminate  a  tenancy  at  will  should  be  sufficient 
if  equal  to  the  interval  in  the  times  of  payment,  a  notice  given 
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on  July  loth  is  sufficient  when  the  proceedings  for  recovery 
of  possession  are  commenced  August  loth,  the  rent  being  paid 
monthly.  Barium  v.  Berger,  125  Mich.  504  (84  N.  W.  Rep. 
1070).  In  Minnesotai  in  order  to  terminate  a  tenancy  running 
from  month  to  month  from  a  given  date,  one  month's  notice 
must  be  given  and  the  notice  must  fix  the  termination  of  the 
tenancy  at  the  end  of  a  month,  counting  from  the  beginning  of 
the  tender,  and  a  notice  fixing  an  intermediate  date  will  not 
be  sufficient,  although  it  is  served  more  than  a  month  before 
such  date.  Waggoner  v.  Preston,  83  Minn.  336  (86  N.  W. 
Rep.  335).  A  notice  to  terminate  a  tenancy  ending  on  the  last 
day  of  April,  when  served  more  than  20  days  before  the  expir- 
ation of  the  tenancy,  as^the  statute  requires,  is  sufficient,  though 
it  notifies  the  tenant  to  quit  at  the  expiration  of  said  month 
"ending  May  ist,"  as  the  words  quoted  could  not  have  mislead 
the  tenant.  Harris  v.  Halverson,  23  Wash.  779  (63  Pac.  Rep. 

549)- 

Sec.  397.  Notice  to  quit — Service  by  mail.  Sending  a 
notice  by  mail  and  proof  of  its  receipt  is  equivalent  to  personal 
service.  Prendergast  v.  Searle,  81  Minn.  291  (84  N.  W.  Rep. 
107)  ;  Alworth  v.  Gordon,  81  Minn.  445  (84  N.  W.  Rep.  454). 
In  the  last  case  the  court  say :  "It  is  impractical  to  lay  down  any 
specific  rule  in  advance  as  to  the  manner  of  serving  such  a  no- 
tice which  will  be  applicable  to  all  cases.  As  a  general  rule, 
any  manner  of  serving  the  notice  is  sufficient,  when  it  can  be 
traced  to  the  hands  of  the  party  for  whom  it  was  mtended  in 
due  time.  Whenever  service  upon  the  party  in  person  is  prac- 
ticable, it  should  be  the  mode  adopted ;  but,  in  the  absence  of 
the  tenant,  the  notice  may  and  should  be  served  in  the  manner 
Ibest  calculated  to  reach  him.  Wade,  Noticej  §  640;  2  Tayl. 
Landl.  &  Ten.  §  484 ;  Walker  v.  Sharpe,  103  Mass.  154.  While 
the  plaintiff  in  this  case  was  not  authorized  to  serve  the  notice 
by  mail,  so  as  to  casti  upon  the  defendant  the  risk  of  receiving 
it,  yet,  if  the  notice  was  delivered  to  and  received  by  him  within 
the  required  time,  it  is  immaterial  whether  it  was  delivered  to 
him  by  the  postman  or  any  other  agency;  for  the  essential 
thing  is  that  he  received  the  notice  in  due  time.  When  the 
plaintiff  selected  the  mail  as  the  agency  for  delivering  the 
notice  to  the  defendant,  he  took  the  risk  of  its  coming  into  his 
hands  in  due  time.  We  hold  the  service  of  the  notice  good  in 
this  case,  upon  the  sole  ground  that  it  was  actually  delivered  to 
the  defendant  within  the  required  time." 
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Sec.  398.    Surrender  by  operation  of  law.    The  sur- 
render of  a  written  lease  may  be  by  parol,  and  need  not  be 
proven  by  express  and  direct  evidence,  but  may  be  inferred 
from  the  acts  and  conduct  of  the  parties.  Rector  v,  Hartford 
Deposit  Co.,  190  111.  380  (60  N.  E.  Rep.  528).    Upon  a  lessee's 
abandonment  of  the  leased  premises  without  cause  before  the 
expiration  of  the  lease,  the  lessor  may  relet  to  another  without 
creating  a  surrender  by  operation  of  law.    Brown  v.  Cairns,  63 
Kan.  584  (66  Pac.  Rep.  639).    Citing,  Brown  v.  Cairns,  107 
la.  ^2^  {yy  N.  W.  Rep.  478)  ;  Merrill  v.  Willis,  51  Neb.  16^ 
(70  N.  W.  Rep.  914).    The  principal  case  is  cited  and  followed 
in  Brown  v.  Cairns,  63  Kan.  693  (66  Pac.  Rep.  1033).    Where 
a  tenant  voluntarily  vacates  the  premises  before  the  expiration 
of  the  term,  and  delivers  the  keys  to  the  landlord  at  the  latter's 
request,  who  retains  them,  and  during  the  term  advertises  the 
premises  for  rent,  an  implied  surrender  arises  by  operation  of 
law,  and  the  tenant  is  not  liable  for  future  rent,  Ledsinger  v. 
Burke,  113  Ga.  74  (38  S.  E.  Rep.  313) ;  but  an  acceptance  of  a 
surrender  of  leased  premises  is  not  established  by  the  lessor  re- 
ceiving the  keys,  making  repairs  and  reletting  the  premises, 
where  it  is  shown  that  at  the  time  the  keys  were  returned  to 
him  he  notified  the  lessee  that  he  received  them  under  protest, 
and  would  rerent  and  hold  him  for  rent,  Biggs  v.  Stueler,  93 
Md.  100  (48  Atl.  Rep.  727).    The  lessor  of  a  racing  track  by 
letting  it  for  a  day  to  others,  on  his  own  account,  after  the 
lessees  have  abandoned  it,  thereby  resumes  possession  and  ac 
cepts  the  lessee's  abandonment,  and  this  works  a  surrender  of 
the  terra  by  operation  of  law.    Pelton  v.  Place,  71  Vt.  430 
(46  Atl.  Rep.  63).    Where  a  lessor  for  many  years  deals  with 
his  lessee's  sub-lessee  as  principal,  making  contracts  with  him 
aflfecting  the  terms  of  the  lease  without  consulting  the  original 
lessee,  the  original  lease  will  be  treated  as  surrendered  by  oper- 
tation  of  law.    Gingrass  v.  Mather,  128  Mich.  582  (87  N.  W. 
Rep.  758).    Where  a  lessor  in  a  lease  giving  him  tiie  right 
to  enter  and  make  such  repairs  as  should  be  necessary  for  the 
preservation  of  the  premises,  upon  abandonment  of  the  prem- 
ises by  the  lessee,  enters  and  remodels  the  buildings,  making 
extensive  alterations,  beyond  any  necessity  for  preservation, 
such  acts  constitute  a  surrender  by  operation  of  law.    Meeker 
V.  Spalsbury,  66  N.  J.  L.  60  (48  Atl.  Rep.  1026). 

Sec.  399.    Attornment.    The  subsequent  taking  of  a 
lease  from  the  grantee  of  rented  lands  by  the  lessees  is  an  at- 
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tomment,  ahd  they  are  liable  to  the  grantee  for  the  rent  from 
that  time.  Pelton  v.  Place,  71  Vt.  430  (46  Atl.  Rep.  63). 
Although  a  tenant  cannot  attorn  to  a  third  person,  he  may  show 
that  his  landlord's  title  has  been  extinguished  by  a  sale  for 
taxes  or  other  means.  Sherman  v.  Spalding,  126  Mich.  561 
(85  N.  W.  Rep.  1 129). 

Sec.  400.  Wrongful  eviction  by  landlord.  In  order  to 
constitute  an  eviction,  it  must  appear  that  the  interruption  by 
the  landlord  has  for  its  object  a  dispossession  of  the  tenant, 
and  is  so  direct  and  positive,  and  so  substantial  and  permanent 
in  character,  as  to  operate  as  a  material  and  effectual  exclusion 
of  the  tenant  from  the  beneficial  enjoyment  of  some  part  of  the 
leased  premises.  Talbott  v.  English,  156  Ind.  299  (59  N.  E. 
Rep.  857)  ;  Meeker  v.  Spalsbury,  66  N.  J.  L.  60  (48  Atl.  Rep. 
1026) .  The  reletting  by  a  landlord  of  a  part  of  leased  prem- 
ises to  a  third  person  is  an  eviction  that  during  its  continuance 
suspends  the  whole  rent ;  but  where  the  tenant  has  abandoned 
the  whole  premises,  a  rerenting  by  the  landlord  of  all  or  a  part 
for  the  benefit  of  the  tenant,  and  with  his  acquiescence,  imposes 
upon  the  landlord  no  penalty  other  than  crediting  the  tenant 
with  the  sum  earned  by  such  rerental.  Dolton  v.  State,  66  N. 
J,  L.  492  (49  Atl.  Rep.  679).  One  who  contracts  to  cultivate 
lands  of  another  to  a  specific  crop  upon  shares  is  entitled  only 
to  such  possession  of  the  land  as  is  necessary  and  convenient 
for  the  use  intended ;  and  in  such  case  the  owner  of  the  prem- 
ises will  not  be  held  to  have  worked  an  eviction,  or  an  abandon- 
ment or  rescission  of  the  contract,  by  entering  upon  them  after 
the  season  is  too  far  advanced  for  the  planting  of  the  specified 
crop,  and  clearing  them  of  weeds  and  planting  another  crop 
thereon.  Cully  v.  Taylor,  62  Neb,  651  (87  N.  W.  Rep.  334). 
Where  the  lessor  of  a  theatre,  during  the  season  when  the 
house  was  not  in  use,  had  repairs  made  in  the  theater  and  his 
hotel  adjoining  in  the  same  building,  most  of  the  repairing  be- 
ing in  the  hotel  lobby,  adjacent  to  the  theatre  entrance,  and 
material  and  tools  were,  without  the  knowledge  of  the  lessor, 
occasionally  left  in  the  theatre  entrance  so  as  to  considerably 
obstruct  the  passage,  but  the  tenants  made  no  objection  thereto, 
but  without  protest  or  objection  transferred  a  series  of  special 
entertainments,  which  had  been  booked  for  the  time  the  repairs 
were  in  progress,  to  another  opera  house  which  they  controlled, 
and  after  the  theatrical  season  opened,  paid  rent  without  mak- 
ing objection  or  claim  for  damage,  there  is  not  such  an  evic- 
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tion  as  to  release  the  tenants  from  payment  of  rent,  especially 
where  the  lease  authorizes  the  making  of  alterations  and  repairs 
in  the  theater.  Talbott  v.  English,  156  Ind.  299  (59  N.  E.  Rep. 

857). 

Sec.  401.  Wrongful  eviction  by  landlord — ^Action  for 
damages.  A  tenant  who  is  evicted  under  a  writ  issued  by 
a  justice  who  has  no  jurisdiction,  has  a  right  of  action  against 
the  landlord  and  the  officer  executing  the  writ.  72  Vt.  270  (48' 
Atl.  Rep.  II ;  82  Am.  St.  Rep.  943).  In  case  of  tortious  evic- 
tion from  leased  premises,  the  measure  of  the  lessee's  damages  • 
would  generally  be  the  value  of  the  premises  to  the  lessee  for 
the  remainder  of  his  term ;  the  damages  by  loss  of  profits  and 
of  good  will  of  an  established  business  cannot  be  recovered  as 
such,  but  where  the  lessee  is  conducting  an  established  busi- 
ness, the  value  of  the  good  will  of  the  business,  and  the  loss  of 
profits  occasioned  by  the  eviction,  if  ascertainable  with  a  rea- 
sonable degree  of  certainty,  may  be  considered  in  estimating 
the  value  of  the  premises  to  the  tenant.  Bass  v.  West,  no  Ga. 
698  (36  S.  E.  Rep.  244).  Both  the  landlord  and  the  officer 
executing  a  writ  of  restitution  are  liable  for  damage  to  the  ten- 
ant's goods  resulting  from  the  officer's  want  of  care  in  re- 
moving them.  But  in  such  a  case  the  landlord  cannot  be  as- 
sessed with  punitory  damages  resulting  from  the  officer's  wan- 
ton and  malicious  acts,  unless  they  have  been  authorized  or 
ratified  by  him.  And  an  evicted  tenant,  who  has  accepted  the 
receipt  for  his  goods  which  have  been  placed  in  storage  by  an 
officer  in  executing  a  writ  of  restitution,  cannot  hold  the  land- 
lord liable  for  subsequent  damage  to  the  goods  occurring  in 
the  warehouse,  though  the  landlord's  proceedings  to  regain 
possession  were  void.  Gaertner  v.  Bues,  109  Wis.  165  (85  N. 
W.  Rep.  388). 

Sec.  402.    Eviction  from  part  of  premises^— Apportion- 
ment of  rent.    Where  a  lessee  evicted  from  a  part  of  the 
premises  by   foreclosure  of  a  deed   of  trust  of  which  he 
had   notice   when     he   took    the    lease,    continues    in    pos- 
session  of   other  parts  of   the   premises,   his    rent   will    be 
apportioned,    and    he    will    be    required    to    pay   a    reason- 
able  proportion    of   the    rent    for    the    land    held    by    him. 
Cheairs  v.  Coats,  ^^  Miss.  846   (28  So.  Rep.  728;  78  Am. 
St.  Rep.  546).    The  court  say:  "There  is  authority  that  rent 
will  not  be  apportioned  in  favor  of  a  wrongdoer,  but  there  is 
tio  wrongdoer  here.    The  execution  of  the  deed  of  trust  was 
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lawful,  the  sale  of  a  part  of  the  land  under  the  deed  of  trust 
was  lawful,  and  by  the  sale  the  ownership  of  the  land  was 
severed,  and  the  rent  became  due  to  the  several  owners  in  pro- 
portion to  their  several  parts,  i  Thomas,  Coke,  *4^6y\x  (E.  I.) 
says :  *It  was  formerly  doubted  whether  a  rent  service  incident 
to  a  reversion  might  be  apportioned  by  a  grant  of  part  of  the 
reversion,  or  whether  the  whole  rent  should  not  be  extinct  and 
lost;  for,  since  the  reversion  and  rent  incident  thereto  were 
entire  in  their  creation,  it  was  thought  hard  that  they  should 
be  divided  by  the  act  of  the  lessor,  and  the  tenant  thereby  liable 
to  several  actions  and  distresses.    But  this  conception  was  too 
narrow  and  unfounded  to  prevail  long.    For,  if  a  person  make 
a  lease  for  three  years  of  land,  reserving  three  shillings  rent, 
as  he  may  dispose  of  the  whole  reversion,  so  he  may  also  of  any 
part  of  it,  since  it  is  a  thing  in  its  nature  severable,  and  the 
rent,  as  incident  to  the  reversion,  may  be  also  divided,  because 
that,  being  a  retribution  for  the  land,  ought  to  be  paid  to  those 
who  are  to  have  the  land  upon  the  expiration  of  the  lease ;  and 
hence  it  is  that  the  rent,  or  a  proportionate  part  thereof,  passes 
immediately  with  the  reversion,  without  any  expression  being 
made  of  it  in  the  grant;  but  the  tenant  has  really  no  prejudice 
from  such  grant,  because  it  is  in  his  power,  and  it  is  his  duty, 
to  prevent  the  several  suits  and  distresses  by  a  punctual  pay- 
ment of  the  rent/    And  the  note  and  the  text  of  the  author 
clearly  show  that  rent  may  be  apportioned  by  any  lawful  act 
of  the  parties  or  by  operation  of  law.    In  Linton  v.  Hart,  25 
Pa.  St.  ^96  (64  Am.  Dec.  691),  Lewis,  C.  J.,  says:  The  law 
will  not  apportion  rent  in  favor  of  a  wrongdoer,  and,  therefore, 
if  a  landlord  wrongfully  dispossesses  his  tenant  of  any  portion 
of  the  demised  premises,  the  rent  is  suspended  for  the  whole. 
But  the  owner  of  a  reversion  has  the  right  to  sell  the  whole  or 
any  part  of  it.    Such  right  is  incident  to  the  right  of  property, 
and  necessary  to  the  full  enjoymcjit  of  it.    The  exercise  of  it  is 
not  wrongful,  and  therefore,  in  the  case  of  a  sale  of  a  part  of 
the  reversion,  the  law  will  apportion  the  rent,  and  the  right  of 
j'pportionment  attaches  the  moment  the  sale  is  made.'     See, 
also,  Reed  v.  Ward,  22  Pa.  St.  149,  where  it  is  said :  'It  was  at 
one  time  supposed  by  some  that  a  rent  service,  incident  to  a  re- 
version, was  lost  by  a  grant  of  part  of  the  reversion,  and  could 
not  be  apportioned.    But  this  is  not  the  law.    A  reversion  is  a 
thing  in  its  nature^  severable,  and  the  owner  has  an  undoubted 
right  to  dispose  of  the  whole  or  any  part  of  it  according  to  his 
necessities  or  convenience ;  and  the  rent,  as  incident  to  it,  be- 
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ing  a  retribution  for  the  land,  may  be  divided,  and  ought  to  be 
paid  by  those  who  are  to  have  the  land  upon  the  expiration  of 
the  lease.  The  accommodation  of  mankind  requires  that  the 
rent  shall  be  apportioned  wherever  there  has  been,  either  by 
the  act  of  the  law  or  by  the  act  of  the  party,  a  division 
made  of  the  land  out  of  which  it  issues,  because,  with- 
out this  privilege,  a  man  who  can  only  dispose  of  his 
real  estate  to  advantage  by  dividing  it  might  be  forced 
to  sacrifice  it,  and  the  heirs  of  a  decedent  might  be  seri- 
ously injured  if  they  could  not  divide  the  inheritance  without 
losing  their  remedies  for  the  rents.  A  reversioner  may  sell  his 
estate  in  different  parts,  to  as  many  different  persons,  and  the 
tenant  will  be  bound  to  pay  to  each  his  due  proportion  of  the 
rent.  Or  if  the  lessors  should  die,  and  the  estate  descend  to 
his  heirs  as  tenants  in  common,  the  tenant  will  be  bound  to 
pay  to  each  his  proper  proportion  of  the  rent.  The  apportion- 
ment, where  the  parties  cannot  agree,  is  to  be  made  by  the  jury 
according  to  the  value,  not  the  quantity,  of  the  respective 
parts.' " 

Sec.  403.    Farming  on  the  shares. — ^Title  to  cropsi.    A 

contract  whereby  a  landowner  demised  to  another  a  certain 
farm  for  a  specified  term,  giving  to  him  the  exclusive  occupa- 
tion thereof,  reserving  as  rent  one-half  of  the  crops  grown 
thereon,  prohibiting  the  underletting  of  the  premises  or  assign- 
ing "the  lease,"  and  which  required  such  other  party  to  keep 
the  premises  in  repair  during  the  term  and  surrender  posses- 
sion thereof  at  its  expiration,  is  a  lease  and  not  a  mere  contract 
to  work  the  farm  upon  shares.    Reeves  v.  Hannan,  65  N.  J.  L. 
249   (48  Atl.   Rep.    1018).     In  the  absence  of  any  stipu- 
lation  evidencing    a    contrary    intention,    an    agreement    by 
which  land  is  to  be  cultivated  for  a  share  of  the  crops  does 
not  constitute  a  lease,  but  the  owner  and  cropper  are  tenants 
ir  common  of  the  crops  raised,  the  former  impliedly  reserving 
his  interest  in  the  crop,  which  he  may  take  without  the  crop- 
per's consent.    Messinger  v.  Union  Warehouse  Co.,  39  Or.  546 
(,65  Pac.  Rep.  808).    Ordinarily,  the  right  to  crops  grown  on 
leased  premises,  when  the  rent  is  to  be  paid  by  a  share  of  the 
crops,  is  in  the  tenant  until  division  is  made,  and  this  is  true  of 
crops,  which,  at  the  expiration  of  the  term,  have  not  ripened 
sufficiently  to  be  garnered,  the  tenant  having  the  right,  when 
the  time  for  harvesting  has  arrived,  to  enter  upon  the  premises, 
and  cut  and  carr>'  them  away.    Reeves  v.  Hannan,  65  N.  J.  L. 
249  (48  Atl.  Rep.  1018).    Where  crops  are  grown  under  a  con- 
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tract  whereby  the  landowner  leases  to  his  tenants  the  untill- 
able  portions  of  his  farm  for  cash  rent,  and  employs  them  to 
cultivate  the  tillable  portions,  for  which  he  agrees  to  pay  them 
two  thirds  of  the  crops  raised  thereon,  after  deducting  all  other 
claims  he  has  against  them,  the  title  to  all  such  crops  is  in  the 
•  landowner,  and  the  tenants  have  no  right  to  remove  any  of  such 
crops  from  the  farm  or  to  sell  or  dispose  of  them,  (§  7105 
Burns'  Ind.  Rev.  St.,  authorizing  the  tenant  to  remove  half  of 
the  crop  raised,  not  being  applicable),  and  one  who  purchases 
any  of  such  crops  from  such  tenants  is  liable  to  the  landlord 
for  conversion.  Gifford  v.  Myers,  27  Ind.  App.  348  (61  N.  E. 
Rep.  210). 

^  Sec.  404.  Landlord's  lien.  Wliere  there  is  a  total 
failure  of  the  consideration  of  a  rental  contract  before  the  ma- 
turity of  crops,  on  the  rented  premises  the  landlord  cannot  en- 
force a  lien  and  neither  can  an  assignee  of  the  contract.  Camp 
V.  West,  113  Ga.  304  (38  S.  E.  Rep.  822).  Consent  by  a  land- 
lord to  his  tenant's  disposal  of  a  portion  of  his  crop  for  a  par- 
ticular purpose  does  not  operate  to  waive  his  lien  on  the  balance 
of  it.  Bigham  v.  Cross,  69  Ark.  581  (65  S.  W.  Rep.  loi). 
A  landlord  does  not  waive  his  lien  on  the  crops  by  neglecting 
to  exhaust  other  property  of  the  tenant  on  which  he  has  a  lien, 
if,  after  giving  credit  for  the  value  of  this  property,  there  is 
still  an  indebtedness  for  rent.  Dermidy  v.  Interstate  Grain  Co. 
la.  (86  N.  W.  Rep.  36).  A  purchaser  of  cotton  which 
is  attached  by  the  landlord  before  the  purchaser  has  paid  any- 
thing for  it  cannot  recover  it  on  the  ground  that  it  was  pur- 
chased without  knowledge  of  the  landlord's  claim.  Pape  v. 
Steward,  69  Ark.  306  (63  S.  W.  Rep.  47).  A  complaint,  by  one 
holding  a  landlord's  lien  on  crops,  charging  a  conversion  of  the 
crops  to  the  tenant's  use  during  the  existence  of  the  lien,  is 
insufficient  if  it  does  not  show  that  such  lien  has  been  thereby 
lost  or  impaired.  Scarbrough  v.  Rowan,  125  Ala.  509  {2^  So. 
Rep.  919).  Ga.  Pen.  Code,  §§  671,  672  construed  and  applied 
— sale  by  tenant  of  property  on  which  landlord  has  lien.  Mor  • 
rison  v.  State,  in  Ga.  642  (36  S.  E.  Rep.  902).  Where  one 
of  two  joint  lessees  of  a  farm  for  a  year  secures  a  lease  for 
the  following  year,  a  mortgage  of  personal  property  made  by 
liim  prior  to  the  commencement  of  the  new  term  is  superior  to 
the  landlord's  Hen  for  rent  of  such  term,  under  la.  Code,  § 
2992.  Gassnick  v.  Steffensen,  112  la.  688  (84  N.  W.  Rep. 
945).    In  attachment  proceedings  by  a  landlord  to  enforce  his 
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lien  under  this  statute  'the  Hen  of  thi  tenant's  employe  on  the 
crops  for  wages,  given  by  §  4019,  has  superiority.  Stuart  v. 
Twining,  112  la.  154  (83  N.  W.  Rep.  891).  la  Code,  §  2992 
construed  and  applied — landlord's  lien  on  personal  property  of 
tenant — ^property  exempt  from  execution.  .  Bacon  v.  Carr,  112 
la.  193  (83  N.  W.  Rep.  957) .  Under  the  statutes  of  Kansas  a 
landlord  has  a  lien  on  the  whole  crop  grown  on  the  premises 
leased  for  farming  purposes,  for  rent  due  from  the  tenant,  and 
has  a  right  of  possession  of  it  until  the  lien  has  been  dis- 
charged ;  and  in  the  district  court  he  may  maintain  replevin  for 
the  whole  crop  against  an  execution  creditor  of  the  tenant,  not- 
withstanding there  may  be  more  than  sufficient  to  pay  the  rent 
and  discharge  the  lien.  Dale  v.  Taylor,  Kan.  (66  Pac. 
Rep.  993).  Tenn.  Laws  1897,  ch.  114  construed  and  applied 
—sale  by  tenant  of  property  on  which  landlord  has  lien.  State 
V.  Hoskins,  106  Tenn.  430  (61  S.  W.  Rep.  781). 

Sec.  405.  Landlord's  lien — Validity  of  stipulation  in 
lease  giving  lien  on  future  crops  and  property  not  in  being. 

It  is  held  by  the  supreme  court  of  Nebraska,  following  its  prev- 
ious decisions,  that  a  mortgage  of  crops  to  be  raised  in  the 
future  creates  no  lien  thereon,  that  a  stipulation  in  a  lease  of  a 
farm  for  a  term  of  years,  as  follows :  "And  it  is  further  ex- 
pressly agreed  and  understood  by  and  between  the  parties  hereto 
that  all  property  of  every  name,  character,  and  description  be- 
longing to  said  parties  of  the  second  part  that  shall  be  on  said 
premises,  or  brought  thereon  by  said  second  parties  during  the 
term  of  this  lease,  shall  be  holden  as  security  for  the  payment  of 
the  rents  above  reserved  until  all  be  paid,  and  the  same  shall  be 
and  remain  a  lien  upon  the  same  from  year  to  year  until  said 
payments  of  the  rents  for  said  entire  term  have  been  fully  dis- 
charged and  paid," — is  ineffectual  to  create  a  lien,  legal  or  equit- 
able, in  favor  of  the  lessor  for  rents  due  and  in  arrears,  on  the 
crops  grown  thereafter  on  the  leased  premises,  and  other  prop- 
erty not  in  esse  at  the  time,  and  afterwards  brought  thereon  by 
the  lessee.  Brown  v.  Nelson,  61  Neb.  765  (86  N.  W.  Rep. 
498;  54  L.  R.  A.  328;  87  Am.  St.  Rep.  525).  See  opinion  for 
exhaustive  collation  and  review  of  authorities  on  this  subject. 

Sec.  406.  Agricultural  lien  for  advancements.  Sand. 
&  H.  Ark.  Dig.,  §  4798  construed  and  applied — landlord's  lien 
for  supplies— cotton  ginner's  receipt — ^bona  fide  purchaser. 
Noev.  Laj'ton,  69  Ark.  551  (64  S.  W.  Rep.  880).    Where  it 
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does  not  appear,  in  an  action  brought  against  two  joint  defen- 
dants to  foreclose  a  landlord's  lien  for  supplies,  that  the  re- 
lation of  landlord  and  tenant  existed  between  the  plaintiff  and 
both  defendants,  or  that  any  demand  for  payment  was  made 
prior  to  the  foreclosure,  no  legal  judgment  establishing  such 
lien  can  be  rendered.  Saterfield  v.  Moore,  no  Ga.  514  (35 
S.  E.  Rep.  638).  In  case  a  landlord  forecloses  a  statutory  lien 
for  supplies  furnished  his  tenant,  and  the  execution  is  levied 
upon  the  crop  of  the  tenant,  who  files  a  counter  affidavit  deny- 
ing the  existence  of  the  lien-  and  the  furnishing  of  the  supplies, 
but  no  replevy  bond  is  filed,  a  generar  judgment  cannot  be 
rendered  in  the  landlord's  favof.  Argo  v.  Fields,  112  Ga. 
677  (37  S.  E.  Rep.  995).  Cash  advances  made  by  a  landlord 
to  his  tenant,  without  any  agreement  as  to  when  they  shall 
be  paid,  are  due  on  demand;  and  the  landlord  may  distrain 
for  such  advance,  under  Ky.  Stat.,  §§  2323,  2324,  without 
waiting  for  the  rent  to  become  due,  where  the  tenant  is  about 
to  leave  the  premises  without  making  any  arrangement  for 
their  payment.  Thomson  v,  Tilton,  (Ky.)  (59  S.  W.  Rep. 
485;  22  Ky.  Law  Rep.  1004).  S.  C.  Rev.  Stat.,  §  2517  con- 
strued and  applied — ^agricultural  lien — ^special  proceeding — 
practice.  Virginia-Carolina  Chemical  Co.,  v.  Kirven,  57  S. 
C.  445,  35  S.  E.  Rep.  745).  S.  C.  Rev.  Stat.,  §  2519  construed 
and  applied — ^affidavit  and  statement  to  obtain  warrant  to  en- 
force an  agricultural  lien — ^attachment.  Blair  v.  Morgan,  59 
S.  C.  52  (37S.  E.  Rep.  45). 

• 

Sec.  407,    Water  rents — ^Liability  of  landlord  to  pay. 

In  the  absence  of  an  agreement  to  do  so,  it  is  not  the  duty  of  a 
landlord  to  furnish  water  for  the  use  of  his  tenant,  and  the 
fact  that  a  house  is  fitted  with  pipes  and  fixtures,  obviously 
designed  to  receive  and  distribute  water,  does  not  imply  an 
agreement  on  the  part  of  the  owner  to  pay  for  water  used  by 
the  tenant.  That  a  landlord  paid  the  first  year's  water  rent  is 
not  sufficient  to  show  an  implied  agreement  on  his  part  to  fur- 
nish the  tenant  with  water,  where  the  regulations  of  the  water 
company  provide  that  the  owner  as  well  as  the  occupant  of 
premises  may  be  held  liable  for  the  water  used,  nor  does  such 
payment  estop  him  from  denying  his  liability,  since  the  tenant 
has  not  been  injured  by  such  payment.  Sheldon  v.  Hamilton, 
22  R.  I.  230  (47  Atl.  Rep.  316;  84  Am.  St.  Rep.  839).  The 
court  say :  "It  is  not  the  duty  of  a  landlord  to  furnish  water  for 
the  use  of  his  tenant  unless  he  has  agreed  to  do  so.    The  pipes 
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and  fixtures  are  appurtenances  of  the  house,  as  gas  pipes  and 

fixtures  in  place  at  the  time  of  the  letting  are ;  and  tihe  use  of 

them  passed  necessarily  with  the  tenement.     But  the  water, 

like  gaSy  is  a  commodity  in  no  way  attached  to  the  realty ;  not 

the  property  of  the  landlord,  but  to  be  furnished  for  a  price  by 

a  third  party.    It  is  not  the  duty  of  the  landlord  to  keep  the 

pipes  in  repair  even — McKoen  v.  Cutler,  156  Mass.  296  (31 

N.  E.  Rep.  389) — ^much  less  to  keep  them  filled  with  water. 

An  agreement  on  the  part  of  the  landlord  to  pay  water  or  gas 

bills  may  be  implied,  no  doubt,  from  circumstances,  but  the 

fact  alone  that  the  house  is  provided  with  pipes  and  fixtures 

is  not  sufficient.    McCarty  v.  Humphrey,  105  la.  537  (75  N. 

W.  Rep.  314).    Nor  do  we  think  that  the  fact  that  the  owner 

paid  the  first  year's  bill  would  justify  an  inference  that  he  has 

agreed  to  do  so,  or  ought  to  estop  him  from  insisting  upon  his 

right    The  statute  establishing  the  city's  waterworks  provides 

^hat  the  owner  as  well  as  the  occupant  of  premises  supplied 

^'ith  dty  water  may.  be  held  liable  to  pay  for  it.    Acts  1866, 

ch.  6^^  §  6.    He  paid,  as  he  says,  not  as  acknowledging  his 

^'tiiTiate  obligation  as  between  himself  and  the  tenant,  but 

5^1>ecting  to  collect  the  bill  with  his  rent.    The  tenant  was  not 

^JUred  by  this  payment,  and  can  claim  no  estoppel  by  reason 

^t  it.    Such  an  implication  might  arise  from  a  general  custom 

which  the  law  would  attach  to  the  contract,  but  no  such  custom 

is  proven  in  this  case,  and  to  be  binding,  it  would  need  to  be 

universal  and  reasonable." 

Sec.  408.  Repairs.  While  a  landlord  has  no  right  to 
enter  the  leased  premises  to  make  repairs  without  the  consent 
of  the  tenant,  he  may  do  so  with  such  consent  and  such  con- 
sent may  be  implied.  Darlington  v.  DeWald,  194  Pa.  St.  305 
(45  Atl.  Rep.  57) .  A  landlord  may  make  alterations,  repairs, 
and  improvements  upon  property  adjacent  to  leased  premises, 
if  the  work  may  be  reasonably  accomplished  without  material 
impairment  of  the  tenant's  enjoyment  of  the  leased  premises, 
without  becoming  liable  to  the  tenant  on  the  covenant  for  quiet 
enjoyment,  and  in  such  cases  he  may  contract  with  third  per- 
sons to  do  the  work  so  as  to  exonerate  himself  from  liability 
to  the  tenant.  Talbott  v.  English,  156  Ind.  299  (59  N.  E.  Rep. 
857).  A  lessor  who,  at  the  request  of  his  tenant,  gratuitously 
undertakes  to  make  repairs  is  liable  to  his  tenant  for  damages 
resulting  from  the  repairs  being  made  in  an  unworkmanlike 
and  unskillful  manner.     Mann  v.  Fuller,  63  Kan.  664   (66 
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Pac.  Rep.  627).  A  landlord  who  has  agjeed  with  his  tenant 
of  a  building  to  fit  the  same  with  an  automatic  sprinkler  sys- 
tem, .designed  for  extinguishing  fire,  is  liable  for  damages  re- 
sulting to  the  tenant  from  the  negligence  of  an  experienced 
contractor  employed  by  the  landlord  to  make  the  improvement. 
Peerless  Mfg.  Co.  v.  Bagley,  126  Mich.  225  (85  N.  W.  Rep. 
568 ;  53  L.  R.  A.  285 ;  86  Am.  St.  Rep.  537).  Where  a  land- 
lord, whose  fences  are  down,  refuses  to  rebuild  the  same,  or 
to  permit  his  tenant  to  do  so,  he  cannot  insist,  in  an  action  for 
damages  by  the  tenant,  that  his  liability  is  to  be  limited  to  the 
amount  required  to  rebuild  the  fence.  Park  v.  Ensign,  10 
Kan.  App.  173  (63  Pac.  Rep.  280).  Repairs  made  by  a 
tenant  by  direction  of  the  landlord  must  be  allowed  on  the 
rent  account,  and  when  the  value  of  such  services  equals  the 
amount  of  the  rent,  the  landlord  can  maintain  no  action  for 
the  rent.  Trathen  v.  Kipp,  15  Col.  App.  426  (62  Pac.  Rep. 
962).  A  landlord  may  make  the  repairs  necessary  and  recover 
the  cost  thereof  from  his  tenant  where  the  latter  covenants  to 
yield  the  premises  at  the  end  of  the  term  "in  good  and  suf- 
ficient repair  as  when  received,"  and  fails  to  do  so,  and  in  sudi 
a  case  the  landlord  is  not  bound  to  wait  till  the  expiration  of 
the  term  to  make  necessary  repairs.  Darlington  v.  DeWald, 
194  Pa.  St.  305  (45  Atl.  Rep.  57).  A  covenant  in  a  lease  to 
keep  the  buildings  in  repair,  followed  by  a  clause,  separated 
from  it  only  by  a  semicolon,  that  the  tenant  should  replace  all 
glass  broken,  and  repair  any  damage  caused  by  broken  pipes, 
.^pplies  only  to  the  repairs  enumerated,  and  not  to  rebuilding 
property  destroyed.  Richmond  Ice  Co.  v.  Crystal  Ice  Co.,  99 
Va.  239  (37  S.  E,  Rep.  851).  Lessees  are  not  released  from 
their  obligations  to  restore  the  demised  premises  to  their  orig- 
inal condition  "at  the  expiration  of  the  term,  if  required  by 
tlie  lessor"  by  the  lessor's  failure  to  demand  such  restoration 
until  three  weeks  after  the  expiration  of  the  term,  where  the 
lease  does  not  specify  any  time  when  such  demand  shall  be 
made.   Reed  v.  Harrison,  196  Pa.  St.  337;  (46  Atl.  Rep.  415). 

Sec.  409.    Miscellaneous  notes.  A  notice  of  forfeiture 

given  by  one  of  several  lessors,  they  being  tenants  in  common, 
is  effective  only  as  to  his  interest,  where  the  notice  does  not 
purport  to  be  given  by  the  other  lessors.  Updegraff  v.  Lesem, 
15  Col.  App.  297  (62  Pac.  Rep.  342).  One  who  becomes  a 
partner  of  the  lessee  of  premises  and  after  the  death  of  the 
original  lessee  continues  to  occupy  the  premises,  paying  rent 
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each  month,  becomes  a  tenant  from  month  to  month.  Decker 
V.  Hartshome,  65  N.  J.  L.  87  (46  Atl.  Rep.  755).  If  the 
owners  in  severalty  of  separate  tracts  of  land  jointly  lease 
them,  either  owner,  as  landlord,  may  alone  institute  and  sus- 
tain a  summary  proceeding  to  dispossess  the  tenant  from  his 
tract  for  holding  over  after  the  expiration  of  the  term.  State 
V.  De  Gray,  6^  N.  J.  L.  156  (46  Atl.  Rep.  651).  The  right 
of  action  for  the  disturbance  of  his  possession  or  the  enjoyment 
of  easements  attached  to  a  leasehold  estate  is  in  the  lessee,  and 
to  authorize  an  action  by  the  lessor  during  the  term,  the  injury 
complained  of  must  be  such  as  will  permanently  affect  the 
reversionary  interest.  Walker  v.  Clifford,  128  Ala.  67  (29 
So.  Rep.  588;  86  Am.  St.  Rep.  74).  Citing,  i  Tayl.  Landl.  & 
Ten.  §  173  and  authorities  there  dted ;  Hastings  v.  Livermore, 
7  Gray,  194;  Tinsman  v.  Railroad  Co.,  25  N.  J.  L.  255  (64 
Am.  Dec  415)  ;  Brown  v.  Bowen,  30  N.  Y.  519  (86  Am.  Dec. 
406). 
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Sec.  410.    What  constitutes  a  valid  lease.    A  lease  exe- 
^ttted  in  duplicate  is  binding,  although  the  copy  given  each 
^_^he  parties  is  signed  only  by  the  other.     Fields  v.  Brown, 
1^^^  111.  Ill  (58  N.  E.  Rep.  977).    A  letter  by  a  lessor,  written 
u^^  F^Virsuance  of  oral  negotiations  concerning  a  lease,  in  which 
^  %ays:  "Herewith  please  find  receipt  for  advance  rent  on 
'^t^mises,  beginning  May  ist;  rent  $25  per  month,  first  six 
months;"  and  a  reply  by  the  lessee  "All  right"  constitutes  a 
lease  for  six  months.    Baer  v.  Minock,  128  Mich.  676  (87  N. 
W.  Rep.  1045).    A.  lease  of  a  strip  of  land  on  the  side  of  the 
lessor's  lot  to  the  owner  of  the  adjoining  lot,  a  doctor,  will  be 
reformed  as  unconscionable,  the  result  of  importunity,  and 
based  on  abused  confidence,  where  the  lessor  is  a  woman,  un- 
skilled in  business,  and  on  friendly  terms  with  the  lessee,  in 
whom  she  placed  great  confidence,  and  where  all  the  negotia- 
tions prior  to  the  execution  of  the  lease  had  been  for  merely 
enough  ground  on  the  rear  of  the  lot  upon  which  to  erect  an 
oflSce,  and  that  for  a  short  time,  and  the  lessee  procured  a  lease 
to  be  drawn  for  a  strip  the  entire  length  of  the  lot  of  sufficient 
width  to  include  a  part  of  the  lessor's  residence,  for  a  term 
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of  five  years,  with  privilege  of  renewal  for  fifteen,  at  a  nominal 
rent.  Eowen  v.  Wolff.  23  R.  I.  56  (49  Atl.  Rep.  395). 
Ohio  Rev.  Stat.,  §  4106  construed  and  applied^necessity  of 
witnesses.  Laiigmedc  v.  Weaver,  65  O.  St.  17  (60  N.  E,  Rep. 
992). 

Sec.  411.  Parol  leases.  In  Kentucky  a  parol  lease  for 
a  term  of  one  year  beginning  at  a  future  date  is  not  enforcihle. 
Thomas  v.  McManus,\(I'Cy,j  64  S.  W.  Rep.  446  (23  Ky.  Law- 
Rep.  837).  In  \ew  York  it  is  held  that  a  parol  lease  for  one 
year  to  commence  in  the  future  is  valid,  and  does  not  violate 
the  provision  of  the  statute  of  frauds  requiring  contracts  not 
to  be  performed  within  a  year  to  be  in  writing.  Ward  v,  Has- 
brouck,  169  N.  Y.  407  (62  \.  E.  Rep,  434).  A  verbal  con- 
tract of  lease,  complete  in  itself,  independent  of  any  writing, 
and  unaccompanied  by  an  intention  to  have  the  same  reduced 
to  writing,  as  perfecting  it,  is  an  enforcihle  contract.  And  if 
such  a  verbal  contract  be  made,  and  subsequently  the  parties 
agree  that  the  same  shall  be  reduced  to  writing  and  be  signed, 
and  afterwards  there  is  a  failure  to  so  reduce  it  to  writing  and 
to  signature, — one  of  the  parties  refusing, — it  is  still  enforcihle 
as  a  binding  contract.  But  if,  when  a  verbal  contract  of  lease 
is  agreed  on,  it  is  understood,  contemplated,  and  intended  that 
it  should  be  reduced  to  writing,  that  there  should  be  a  written 
lease,  and  that  the  written  lease  should  take  the  place  of,  and 
stand  for,  what  had  been  agreed  to  verbally  in  respect  to  the 
leasing  of  the  property,  then  until  the  writing  is  drawn  up  and 
signed  the  contract  is  inchoate,  and  either  party  may,  before 
signing,  recede.  Laroussini  v.  Werlein,  52  La.  Ann.  427  (27 
So.  Rep.  89;  78  Am.  St.  Rep.  350).  S.  C.  Rev.  Stat.,  §§  1932, 
2149,  2151  construed  and  applied — rights  of  tenant  taking  pos- 
session under  parol  lease.  Hillhouse  v.  Jennings,  60  S.  C. 
373  (38  S.  E.  Rep.  596)- 

Sec.   412.     Agreements   changing   terms   of  lease.    .\ 

landlord  and  tenant  having  a  lease  for  one  year,  but  three 
months  of  which  has  nm,  may  make  a  valid  and  binding  agree- 
ment that  the  rent  for  the  remainder  of  the  term  may  be 
less  than  fixed  by  the  lease.  Andre  v.  Graebner,  126  Mich. 
116  (85  N.  W.  Rep.  464).  A  release  or  extinguishment  of 
the  right  to  demand  or  receive  rent  on  a  lease  under  seal  for 
99  vears.  renewable  forever,  can  only  be  by  deed  ;  and  the  fact 
that  the  landlord  has  failed  to  demand  the  rent  will  not  author- 
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ize  the  presumption  that  he  has  released  or  extinguished  his 
right  to  it  under  the  lease.  Smith  v.  Heldman,  93  Md.  343 
(48  Atl.  Rep.  946). 

Sec.  4x3.    Construction  of  leases.    To  ascertain  the 
rights  of  parties  which  depend  upon  the  construction  of  a 
lease,  the  situation  of  the  parties,  the  acts  to  be  performed 
under  it,  and  the  time,  place,  and  manner  of  performance, 
may  be  considered.    The  intention  of  the  parties  is  to  be  ascer- 
tained by  an  examination  of  the  whole  instrument,  and  of  its 
effect  upon  any  proposed  construction,  and  such  a  construction 
should  be  adopted  as  will  carry  that  intention  into  effect,  al- 
though a  single  clause  alone  considered  would  lead  to  a  dif- 
^trent  construction.    Union  Water-Power  Co.  v.  City  of  Lew- 
^ston  95  Me.  171  (49  Atl.  Rep.  878).    If  all  the  provisions  of  a 
'^^se  can  be  retained  and  interpreted  together  none  are  to  be 
'"Ejected,  but  in  case  of  an  irreconcilable  conflict  between  the 
I  rotten  and  printed  provisions  of  a  lease,  the  written  controls. 
*^'Ien  V.  Fisher,  66  N.  J.  L.  261  (49  Atl.  Rep.  477) ;  Seaver 
V.  Thompson,  189  111.  158  (59  N.  E.  Rep.  553).    The  word 
^'appurtenances"  used  in  a  lease  cannot  be  construed  to  in- 
clude the  furnishing  of  steam  and  forced  air  for  the  lessee; 
and  parol  evidence  is  not  admissible  to  show  a  custom  as  a 
basis  for  such  a  claim.    Watkins  v.  Green,  22  R.  I.  34  (46  Atl. 
Rep.  38).    Though  a  lease  recites  that  a  certain  sum  is  to  be 
paid  as  rent,  if  it  was  intended  that  such  payments  should  be 
interest  on  a  debt,  the  courts  will  give  effect  to  the  intention. 
Bigler  v.  Jack,  114  la.  667  (87  N.  W.  Rep.  700).    A  lease 
containing  an  option  that  it  may  be  continued  for  a  definite 
length  of  time  by  serving  a  notice  on  the  lessor  to  that  effect  a 
specified  time  before  its  expiration,  creates  a  tenancy  for  the 
combined  term,  where  such  notice  is  served,  and  a  holding 
after  the  lease  expires  is  under  the  lease  and  not  under  the 
notice,  and  therefore  the  statute  of  frauds  does  not  apply. 
Sheppard  v.  Rosenkrans,  109  Wis.  58  (85  N.  W.  Rep.  199 ;  83 
Am.  St.  Rep.  8^)-    Under  a  lease  of  farm  land  for  the  sole 
purpose  of  raising  crops,  where  there  are  no  express  covenants 
as  to  the  time  and  manner  of  planting  and  cultivating  the 
crops,  a  clause  authorizing  re-entry  on  condition  broken,  does 
not  apply  to  implied  covenants,  and  a  failure  to  properly  cul- 
tivate or  harvest  the  crops,  will  notiauthorize  a  re-entry  by  the 
landlord.     Somers  v.  Loose,  127  Mich,  ^j  (86  N.  W.  Rep. 
386).   A  tenant  who  has  leased  a  saloon  adjoining  the  office 
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of  a  liotel,  with  the  exclusive  privilege  o{  selling  liquors  and 
cigars  in  the  hotel  block,  is  entitled  to  injunction  of  the  sale  of 
liquors  and  cigars  in  an  annex  to  the  hotel,  built  adjoining  the 
office,  on  the  opposite  side  from  the  tenant's  saloon,  and  con- 
nected by  a  doorway  with  the  office,  the  side  of  the  hotel  being 
used  as  one  of  the  walls  of  the  new  building.  Shaft  v.  Carey, 
107  Wis.  273  (83  N.  W.  Rep.  288).  The  lessee  of  a  wall  and 
roof  used  for  bill  postii^,  cannot  be  made  to  pay  rent  longer 
than  the  second  year,  where,  during  the  first  month  of  the 
second  year,  he  gave  notice  of  his  intention  to  quit  if  certain 
obstnictions  were  not  removed,  and  on  failure  to  remove  them, 
ceased  using  the  premises,  although  the  lease  provided  for  its 
continuance  from  year  to  year  till  terminated  by  30  days  nff 
tice  prior  to  the  expiration  of  the  current  year.  Oakford  v. 
Nirdlinger,  196  Pa,  St.  162  (46  Atl.  Rep.  374).  For  construc- 
tion of  particular  leases,  as  to  how  rent  is  to  be  paid,  Ellis  v. 
Rice,  195  III.  42  (45  Atl.  Rep.  655)  ;  stipulation  as  to  payment 
for  steam  heat.  Library  Bureau  v.  Lothrop  Pub.  Co.,  180  Mass. 
372  (62  N,  E.  Rep,  380)  ;  lease  of  building  for  laundry — 
provision  as  to  furnishing  steam  and  dry  room,  Revnolds  v. 
Washington  Real-Estate  Co.,  R,  I.  (49  Atl.'  Rep.  707) ; 
option  as  to  the  continuation  of  lease,  Sheppard  v.  Rosenkrans, 
109  Wis.  58  (85  N.  W.  Rep,  199;  83  Am.  St.  Rep.  886)  ; 
lease  of  land  for  purposes  of  erecting  hotel  and  eating  house — 
measure  of  damages  for  breach  of  railroad  company's  agree- 
ment to  stop  trains.  Qeveland,  C,  C,  &  St.  L.  Ry.  Co.  v. 
Wood,  189  III.  352  (59  N.  E.  Rep.  619). 

Sec.  414.  Construction  of  leases — Options  to  purchase. 
An  option  of  purchase  of  the  leased  property  contained  in  a 
lease  is  not  without  consideration  and  is  not  void  as  being  uni- 
lateral ;  the  lessee  isf  not  bound  to  purchase  the  land,  but  when 
he  exercises  his  option,  by  offering  to  buy,  the  contract  of  sale 
then  becomes  binding  on  both  parties.  Walker  v,  Edmundson, 
II!  Ga,  454  (36  S.  E.  Rep.  &»).  A  clause  in  a  lease  under 
seal,  giving  to  the  lessee  the  right  to  buy  the  demised  premises, 
is  not  a  mere  proposition  to  sell  which  must  be  accepted  in  the 
exact  terms  of  the  offer,  and  which  would  be  considered  as  re- 
jected by  a  counter  proposition;  but  such  a  clause  is  a  com- 
plt;fed  purchase  of  a  right  to  have  a  conveyance  if  the  lessee 
shall  choose  to  buy  upon  the  terms  named,  and  the  demand  of 
more  than  the  contract  calls  for  should  not  be  construed  as  a 
rejection  of  the  privilege  to  purchase,   enabling  the  coven- 
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antor  to  retain  the  consideration  paid  and  to  refuse  to  convey. 
McCbrmick  v.  Stephany,  6i  N.  J.  Eq.  208  (48  Atl.  Rep.  25). 
A  renewal  of  a  lease  containing  an  option  to  purchase,  stipu- 
lating that  the  lease  was  renewed  "on  the  same  terms  and  con- 
ditions," and  that  the  option  to  purchase  was  to  be  exercised 
only  on  condition  that  the  lessee  would  enter  into  a  covenant 
to  erect  a  building  on  the  premises  to  cost  a  certain  sum,. 
amounts  to  an  option  to  purchase,  independent  of  the  question 
whether  the  option  of  the  original  lease  was  renewed  by  the 
mere  renewal  of  the  lease  "on  the  same  terms  and  conditions.'*' 
Madison  Athletic  Ass'n.  v.  Brittin,  60  N.  J.  Eq.  160  (46  AtL 
Rep.  652). 

Sec.  415.  Covenants  in  leases.  An  agreement  in  a 
lease  that  the  tenant  shall  pay  attorney's  fees,  and  other  costs 
pertaining  to  the  enforcement  of  the  lease  is  valid,  since  no 
condition  is  set  forth  in  the  instrument,  in  violation  of  Bums'" 
Rev.  Stat.,  §  7532.  A  covenant  in  a  lease  for  quiet  enjoyment 
relates  only  to  paramount  titles  and  to  the  personal  conduct  of 
the  covenantor,  either  as  active  or  permissive ;  it  does  not  re- 
late to  third  persons.  Talbott  v.  English,  156  Ind.  299  (59 
N,  E.  Rep.  857).  A  lessor  may  enjoin  the  lessee  from  erect- 
ing other  buildings  on  the  leased  premises  than  those  con- 
templated, in  the  lease  and  from  using  the  demised  premises  in 
violation  of  the  covenants  of  the  lease.  Kraft  v.  Welch,  ii^ 
la.  695  (84  N.  W.  Rep.  908).  A  lessor  cannot  defeat  his  lia- 
bility on  a  covenant  to  pay  at  the  expiration  of  the  lease  the 
sum  of  $5,000.00  to  his  lessee  for  a  building  erected  by  the 
latter  at  a  cost  to  him  of  $30,000.00,  on  the  ground  that  the 
structure  does  not  comply  with  the  specifications  for  its  con- 
struction named  in  the  lease,  in  a  few  minor  particulars  for 
which  he  easily  could  be  compensated  in  damages.  Palmer  v^ 
,  iMeriden  Britannia  Co.,  188  111.  508  (59  N.  E.  Rep.  247). 
A  stipulation  in  a  lease  of  a  part  of  a  building  that  "in  case 
the  taxes  now  levied  on  said  premises  should  be  increased 
above  the  present  assessment,  that  the  lessee  shall  pay  such 
excess,"  is  held  to  bind  the  lessee  to  pay  an  increase  in  the 
taxes  on  the  whole  building,  where  prior  to  the  execution  of 
such  lease  he  had  become  assignee  of  another  lease  conveying 
the  balance  of  the  building.  Stimson  v.  Crosby,  180  Mass. 
296  (62  N.  E.  Rep.  267).  A  covenant  in  a  lease  made  by  an 
executor  as  trustee  for  minor  devisees  providing  for  the  ap- 
praisement of  improvements  made  by  the  lessee  and  payment 
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to  them  by  such  lessor  of  the  amount  they  enhanced  the  value 
of  the  property,  upon  the  termination  of  tlie  lease,  is  personal 
and  does  not  pass  to  an  assignee  of  the  lease,  where  the  mak- 
ing of  the  improvements  was  optional  with  the  lessee.  Cicalla 
V.  Miller,  105  Tenn.  255  (58  S.  W.  Rep.  210).  Construing 
and  applying  the  statutes  of  \ew  York,  it  is  held  that  a  cov- 
enant in  a  lease  providing  that  in  case  of  certain  defaults  by 
the  lessee  it  should  be  lawful  for  the  lessors'  "into  and  upon 
the  said  premises  and  every  part  thereof  to  re-enter  and  re- 
move all  persons  therefrom,  and  the  same  to  have  again,  re- 
possess and  enjoy  it  in  their  fonner  estate,"  means  only  a  re- 
entry in  the  technical  sense  as  known  to  the  common  law  by 
ejectment,  and  does  not  include  a  removal  of  the  lessee  by 
statutory  summary  proceedings.  Michaels  v.  Fishel,  169  N. 
V.  381  (62  N.  E.  Rep,  425).  In  an  action  on  the  covenants  in 
a  lease,  a  plea  of  non  est  factum  only  puts  in  issue  the  execu- 
tion of  the  lease ;  it  does  not  deny  the  breach  of  covenant,  or 
set  up  any  other  matter  of  defense ;  a  release  must  be  specially 
[ileaded.  Goldstein  v.  Reynolds,  190  111.  124  (60  N.  E,  Rep.  _ 
65).  As  to  what  constitutes  damages  "by  the  elements"  as 
applied  to  covenants  in  leases,  see  note  in  53  L.  R.  A.  673, 

Sec.  416.  Implied  covenants.  The  designation  in  a 
lease  of  the  purpose  for  which  the  premises  may  be  used 
amounts  to  a  covenant  not  to  use  them  for  other  purposes, 
Kraft  V,  Welch,  1 12  la,  695  (84  N.  W.  Rep.  908) .  Wis.  Rev. 
Stat.  §  2204,  providing  that  "no  covenant  shall  be  implied  in 
any  conveyance  of  real  estate,"  does  not  apply  to  leasehold 
estates,  and  where  a  person  leases  a  room  in  a  building  with 
doors  and  passageways  so  connected  with  other  rooms  as  to  be 
essmtial  to  the  use  and  enjoyment  of  the  one  leased,  the  law- 
implies  a  covenant  that  such  use  shall  not  be  interfered  with. 
Shaft  v.  Carey,  107  Wis.  273  (83  N.  W.  Rep.  288).  Applying 
this  statute  in  connection  with  §  2242  it  is  held  that  there  is 
110  implied  covenant  in  a  lease  for  five  years  that  the  landowner 
will  defend  the  lessee  from  interruption  of  his  use  of  portion  of 
ihe  leased  premises  by  the  lawful  acts  of  the  owner  of  ad- 
joining premises.  Koeber  v.  Somers,  108  Wis.  497  {84  N.  W. 
Rep.  991;  52  L.  R.  A.  512).  Kor  does  such  a  lease  carry 
anv  implied  covenant  as  to  the  condition  of  the  premises. 
Huiter  V.  Hathaway.  108  Wis.  620  (84  N.  W.  Rep.  996).  In 
every  lease  there  is  an  implied  covenant  that  the  tenant  shall 
have  the  right  of  possession,  occupancy,  and  beneficial  use  of 
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every  portion  of  the  leased  premises*  Talbott  v,  English,  156 
Ind.  299  (59  N.  £•  Rep.  857) .  The  implied  covenants  of  quiet 
enjo}iiient  contained  in  a  lease  apply  only  to  conditions  in 
existence  at  the  time  of  the  leasing;  they  do  not  extend  to 
things  not  in  existence  at  the  time  of  the  demise.  Shaft  v. 
Carey,  107  Wis.  273  (83  N.  W.  Rep.  288). 

Sec.  417.  Renewal  of  lease.  A  general  covenant  for 
renewal  gives  the  lessees  the  right  to  only  one  renewal.  King 
V.  Wilson,  98  Va.  259  (35  S.  E.  Rep.  727).  Where  there  is  no 
limitation  on  the  right  of  renewal,  it  continues  during  the 
term,  and  such  right  is  assignable.  McClintock  v.  Joyner,  'jy 
Miss.  678  {2rj  So.  Rep.  837;  78  Am.  St.  Rep.  541).  But  the 
assignee  of  a  lease  is  not  entitled  to  a  renewal  thereof,  although 
it  expressly  provides  for  a  renewal,  if  it  also  prohibits  the  as- 
signment of  the  lease  without  the  consent  of  the  lessor,  and 
such  consent  was  not  obtained.  Upton  v.  Hosmer,  70  N.  H. 
493  (49  ^^'  R^«  96).  A  lessee  who  gives  notice  and  makes 
payment  of  rent  in  accordance  with  the  terms  of  a  covenant  in 
his  lease  giving  him  the  right  of  renewal,  is  in  for  the  addi- 
tional term  without  the  execution  of  a  new  lease.  Ferguson 
v.  Jackson,  180  Mass.  557  (62  N.  E.  Rep.  965).  A  lessee  who 
brings  an  action  for  the  violation  of  a  covenant  of  renewal 
conditioned  upon  the  performance  of  the  terms  of  the  lease 
must  show  such  performance  or  a  valid  excuse  for  nonper- 
formance. Grubb  V.  Burford,  98  Va.  553  (37  S.  E.  Rep.  4). 
A  provision  in  a  lease  that  if  the  lessor  should  decide  not  to 
rebuild  the  structures  on  the  demised  premises,  notice  of  which- 
decision  was  to  be  given  in  writing,  the  lessee  would  be  en- 
titled to  a  renewal  for  one  year  at  the  same  rental,  upon  giving 
notice  to  the  lessor  before  the  expiration  of  the  term,  is  for  the 
benefit  of  the  lessee,  and  he  may  waive  the  notice  in  writing ; 
hence,  where  the  owner  rented  the  premises  to  another  party 
for  the  term  of  the  renewal,  but  does  not  give  the  tenant  notice 
in  writing  of  his  intention  not  to  rebuild,  the  latter  may  give 
notice  of  his  renewal  of  the  lease  and  hold  for  another  year. 
Seaver  v.  Thompson,  189  111.  158  (59  N.  E.  Rep.  553). 

Sec.  418.  Renewal  of  lease — Covenant  giving  right  to 
renew  for  different  periods.  A  lease  for  one  year,  with  the 
privilege  to  renew  the  same  for  two,  three,  four,  five,  six  or 
?icven  years,  gives  the  lessee  only  one  riorht  of  election  which 
must  be  exercised  during  or  at  the  expiration  of  the  year,  and 
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a  mere  holding  over  by  the  lessee  does  not  constitute  an  elec- 
tion to  renew.  Perry  v.  Rockland  &  R.  Lime  Co.,  94  Me. 
325  {47  Atl.  Rep.  534).  The  court  say:  ''Good  faith,  fair 
dealing,  as  well  as  the  law,  require  that  the  election  should  be 
made  during  the  original  term  of  the  lease,  or  at  its  expiration. 
Renoud  v.  Daskam,  34  Conn.  512;  Thiebaud  v.  Bank,  42  Ind. 
222;  Darling  v.  Hoban,  53  Mich.  599  (19  N.  W.  Rep.  545) ; 
Shamp  V,  White,  106  Cal,  221  (39  Pac.  Rep.  537).  *  *  * 
In  Kramer  v.  Cook,  7  Gray,  550,  the  lease  gave  an  election  to 
lessee  to  extend  for  a  further  definite  term  at  an  increased  ren- 
tal. The  tenant  held  over  and  paid  two  quarters'  rent  at  the 
increased  rate.  This  was  rightly  held  to  justify  the  inference 
of  election.  In  Hersey  v.  Gibiett,  18  Beav.  174,  Hughes  agreed 
to  let  and  Hersey  to. take  a  house  'as  a  yearly  tenant,'  and 
'should  Hersey  wish  for  a  lease  of  the  premises,  Hughes  will 
grant  the  same  for  seven,  fourteen,  or  twenty-one  years.'  Her- 
sey occupied  for  seven  years,  and  then  called  for  a  lease,  and 
filed  a  bill  for  specific  performance.  It  was  held  that  the 
contract  created  a  tenancy  from  year  to  year,  with  an  option  to 
the  lessee  to  ask  for  a  lease  from  the  beginning  for  twenty-one 
years,  determinable  at  his  option  for  seven  or  fourteen. 

In  some  jurisdictions  it  is  held  that,  where  the  lease 
authorized  a  renewal  or  extension  for  a  definite  term,  holding 
over  by  consent  amounts  to  an  election  to  hold  for  the  extended 
term.  So  held  in  Terstegge  v.  Society,  92  Ind.  82  (47  Am. 
Rep,  135)  ;  Delashman  v.  Berry,  20  Mich.  292  (4  Am.  Rep. 
392) ;  Insurance  &  La*  Eldg.  Co,  v.  National  Bank  of  Mis- 
souri, 71  Mo.  58;  McBrier  v,  Marshall,  126  Pa,  St.  390  (17 
Atl.  Rep,  647).  Rut  the  Indiana  court  held  in  Whetstone  v. 
Davis,  34  Ind.  510,  and  Falley  v.  Giles,  29  Ind,  114,  that 
where  the  lease  provided  for  a  term  of  one  year,  with  the  pri\'i- 
lege  of  the  premises  for  two  or  tnree  years,  holding  over  after 
the  first  year  operated  only  as  an  election  to  hold  for  one  year. 
In  Buckland  v.  Papillion,  2  L.  R.  Ch.  App.  67,  there  was  an 
agreement  to  let  certain  premises  for  three  years,  and  also, 
when  called  upon  by  the  tenant,  to  grant  him  a  lease  for  three 
years,  seven  years,  or  the  whole  term.  Under  that  agreement 
it  was  held  that  the  option  was  not  gone  at  the  end  of  the 
three  years.     It  could  hardly  have  been  held  otherwise." 

Sec.  419.     Subletting.    A  covenant  in  a  lease  of  an 

apartment  to  be  used  as  a  private  dwelling  only,  that  the  lessee 
would  not  assign  or  sublet  the  premises,  or  any  part  thereof, 
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without  the  consent  of  the  landlord,  is  not  violated  by  the 
lessee  placing  one  in  charge  of  the  premises  as  his  servant  to 
take  care  of  the  same  during  his  absence.  Presby  v.  Benjamin, 
169  N.  Y.  377  (62  N.  E.  Rep.  430;  57  U  R.  A.  317).  Proof  of 
notice  under  Cal.  Code  Civ.  Proc.  §  1161,  is  not  necessary  .in  a 
suit  by  a  landlord  to  recover  possession  for  breach  of  a  cov- 
enant against  subletting,  since  the  notice  therein  provided  for 
has  no  application  to  a  covenant  that  cannot  be  performed 
after  notice.  Harloe  v.  Lambie,  132  Cal.  133  (64  Pac.  Rep. 
88). 

Sec.  420.  Assignment  of  lease.  Ordinarily,  a  lease  is 
assignable  whether  the  words  "assigns"  appears  therein  or  not, 
but  where  the  lease  contained  a  covenant  against  subletting, 
also  a  provision  that  a  house  erected  thereon  by  the  lessee 
should  not  be  sold  and  removed  without  the  consent  of  the 
lessor,  and  all  the  rights  thereunder  were  expressly  granted  to 
the  lessee  and  his  heirs,  it  was  held  to  prohibit  the  assignment 
of  the  lease.  Upton  v.  Hosmer,  70  N.  H.  493  (49  Atl.  Rep. 
96).  A  lessor  who  accepts  rent  from  the  lessee's  assignee, 
opening  an  account  for  such  rent  with  such  assignee,  thereby 
waives  the  breach  of  a  condition  in  the  lease  against  assigning 
the  lease.  Carpenter  v.  Pocasset  Mfg.  Co.,  180  Mass.  130  (61 
N.  E.  Rep.  816).  A  lessee  cannot,  by  assigning  his  lease,  rid 
himself  of  liability  under  the  covenants  of  the  lease ;  the  only 
effect  of  an  assignment  of  a  lease  is  to  make  the  lessee  a 
surety  to  the  lessor  for  the  assignee,  who,  as  between  himself 
and  the  lessor,  is  bound  to  pay  the  rent  and  perform  the  coven- 
ants of  the  lease  during  the  time  he  is  assignee.  Brosnan  v. 
Kramer,  135  Cal.  36  (66  Pac.  Rep.  979).  An  assignment  of 
rent  due  up  to  a  certain  date  under  a  lease  in  which  the  lessee 
covenanted  to  pay  a  specified  annual  rental  "and  also  all  the 
annual  taxes  and  charges  for  water,"  acquires  the  right  not 
only  to  the  rent  due,  but  also  the  right  to  collect  such  unpaid 
taxes  and  water  rents  as  had  become  a  lien  upon  the  leased 
premises.  Woolsey  v.  Abbett,  N.  J.  (48  Atl.  Rep. 
949).  A  lessee  who  has  assigned  the  lease  for  the  remainder 
of  the  term,  may  sue  for  damages  accruing  to  him  from  a 
breach  of  covenants  occurring  while  he  held  the  lease.  Cleve- 
land, etc.  Co.  V.  Wood,  189  111.  352  (59  N.  E.  Rep,  619).  A 
purchaser  of  a  leasehold  estate  who  has  held  possession  beyond 
the  time  on  which  the  yearly  rent  payable  in  advance  becomes 
due,  cannot  escape  liability  therefor  by  a  mere  abandonment  of 
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Sec.  431.  Assignment  of  lease — Liability  of  assignee. 
An  assignment  of  a  lease,  duly  accepted  by  the  assignee  binds 
him  for  the  payment  of  the  rent,  though  he  never  occupied  the 
premises,  if  the  landlord  knew  of  the  assignment  and  ceased 
to  regard  the  lessee  as  his  tenant ;  but  the  assignee  of  a  lease 
is  not  liable  for  the  rent  where  he  never  took  possession,  and 
at  the  time  of  the  assignment  of  the  lease,  tbe  landlord  agreed 
to  consider  the  original  lessee  as  the  tenant,  and  thereafter 
continues  to  do  so.  Benedict  v.  Everard,  73  Conn.  157  (46 
Atl.  Rep.  870).  A  stipulation  in  an  assignment  of  a  lease  that 
such  assignment  is  made  in  consideration  of  a  certain  sum 
and  the  "assumption  by  the  assignee  of  all  the  obligations  and 
liabilities  of  the  assignor,"  creates  a  privity  of  contract  between 
the  lessor  and  such  assignee  which  makes  the  latter  liable  for 
the  rent  even  after  a  further  assignment.  Springer  v.  De 
Wolt,  194  III.  218  (62  N.  E.  Rep.  543:  56  L.  R.  A.  465:  88 
Am.  St.  Rep.  155).  Where  a  lessee  assigns  his  whole  estate 
in  all  the  demised  premises,  the  assignee  is  liable  to  the  lessor 
for  the  whole  of 'the  rent  reserved  in  the  lease.  'W'hether  the 
transfer  of  the  lessee's  interest  destroys  the  privity  of  estate 
subsisting  between  him  and  the  landlord,  and  creates  that  re- 
lation between  the  landlord  and  the  transferee,  depends  upon 
the  estate  demised  and  the  estate  transferred  being  precisely 
identical.  One  who  acquires  by  assignment  the  lessee's  en- 
tire interest  in  a  distinct  part  of  leased  land,  is  to  such  part,  in 
privity  of  estate  with  the  lessor,  and  liable  to  him  for  a  pro- 
portionate share  of  the  rent.  But  such  assignee  is  not  in 
privity  of  estate  with  the  lessor  as  to  the  portion  of  the  land 
not  covered  by  the  assignment,  and.  is,  therefore,  not  liable  for 
Uie  entire  rent  reserved  in  the  lease.  Hogg  v.  Revnolds,  61 
Xcb.  758  (86  N.  W.  Rep.  479;  87  Am.  St.  Rep  52*2). 

Sec.  422.  Destruction  of  premises.  In  construing  N. 
V.  Laws  1896,  ch.  547,  §  197,  providing  that  upon  any  leased 
building  becoming  destroyed  or  so  injured  by  the  elements 
as  to  be  untenantable,  the  lessee  may  terminate  his  liability 
for  rent  by  surrendering  possession  of  the  premises,  where 
there  is  no  written  contract  to  the  contrary,  it  is  held  that  the 
lessee  of  a  building  which  is  afterward  rendered  untenantable 
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without  his  fault  by  reason  of  a  violent  storm,  may  claim  the 
benefit  of  the  statute,  although  he  covenanted  in  his  lease  to 
make  "all  inside  and  outside  repairs."  May  v,  Gillis,  169  N. 
Y.  330  (62  N.  E.  Rep.  385).  The  court  say:  "The  respond- 
ents contend  that  the  covenant  in  the  lease  to  make  all  inside 
and  outside  repairs  takes  this  case  out  of  the  provisions  of  the 
statute,  and  required  the  defendant  to  keep  the  premises  in  a 
tenantable  condition.  We  think  the  words  'all  inside  and  out* 
side  repairs'  import  simply  a  general  covenant.  Under  this 
clause  the  defendant  was  bound  to  make  all  ordinary  repairs, 
but  was  not  called  upon  to  make  those  which  were  extraordin- 
ary. To  give  these  words  the  force  and  meaning  contended  for 
by  the  respondents  would  make  the  defendant  liable  to  rebuild 
in  case  of  complete  destruction  of  the  premises.  Under  such 
a  construction  there  could  be  no  other  limitation  upon  the  lia- 
Irility  of  the  defendant.  Such  an  interpretation  is  neither 
reasonable  nor  necessary,  especially  as  applied  to  the  facts 
of  this  case.  In  Butler  v.  Kidder,  87  N.  Y.  98,  the 
lease  provided  that  the  tenants  'shall  take  good  care  of  the 
premises,  fixtures,  and  furniture,  and  suffer  no  waste,  and 
shall  at  their  own  cost  and  expense  make  and  do  all  needful  or 
required  repairs  to  the  same.*  In  discussing  the  statute  above 
referred  to  in  its  application  to  that  case,  Judge  Andrews  said : 
'Xor,  in  our  judgment,  is  a  lease  taken  out  of  the  statute  by  a 
general  covenant  on  the  part  of  the  lessee  to  repair.  Such  a 
covenant,  in  the  absence  of  anything  in  the  lease  explaining  or 
extending  it,  would  not,  we  think,  prevent  the  lessee  from 
availing  himself  of  the  statute." 

Section  2455  of  Virginia  Code  of  1887,  has  changed  the 
common  law  rule  that  if  a  lessee  covenanted  to  pay  rent  or 
leave  the  premises  in  good  repair,  he  was  bound  to  fulfill  his 
undertaking,  notwithstanding  the  buildings  on  the  premises 
were  destroyed  by  fire  or  otherwise,  unless  it  was  stipulated 
to  the  contrary  in  the  lease,  but  in  order  to  make  the  destruc- 
tion of  the  buildings  a  defense  to  an  action  for  the  rent,  the 
plea  must  "allege  the  amount  to  which  defendant  is  entitled  by 
reason  of  such  destruction,  and  if  the  tenant  relies  on  a  par- 
tial destruction  only,  he  must  specify  the  extent  to  which  the 
premises  have  been  impaired.     Richmond  Ice  Co.  v.  Crystal 
Ice  Co.  99  Va.  239  (37  S.  E.  Rep.  851).  In  a  lease  of  a  hotel 
property  containing  a  printed  clause  providing  that  "the  lessee 
\vill  not  knowingly  do  or  commit,  or  suffer  to  be  done  or  com- 
mitted, any  act  or  thing  contrary  to  the  conditions  or  stipula- 
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tions  of  the  policy  of  insurance  on  the  premises,  and  that  he 
will  deliver  up  the  premises  demised,  at  the  end  of  said  term, 
in  the  same  good  order  and  condition  that  he  received  the 
same,  reasonable  wear  and  tear  and  damage  by  accidental  fire 
alone  excepted,"  and  containing  a  written  clause  providing  that 
""all  repairs  are  to  be  made  and  paid  for  by  the  lessee  and  the 
lessor,  shall  be  exempt  and  relieved  from  the  making  of  any 
repairs,  alterations,  additions,  or  improvements  during  the  con- 
tinuance of  this  lease,  the  said  lessee  hereby  covenanting  to 
make  and  do  the  same,"  the  clause  exempting  the  lessee  from 
liability  for  damages  due  to  reasonable  wear  and  tear  or  acci- 
dental fire  will  be  construed  as  a  qualification  of  the  lessee's 
covenant  to  make  all  repairs,  and  relieves  him  from  replacing  a 
part  of  the  premises  which  have  been  destroyed  by  an  acciden- 
tal fire,  and  also  as  qualifying  that  clause  which  exempted  the 
lessor  from  the  making  of  any  repairs,  alterations,  additions 
or  improvements,  so  that  the  lessor  is  not  relieved  from  his 
statutory  duty  under  N.  J.  Gen.  Stat.  p.  1923,  §  35  of  repair- 
ing- the  building  in  case  of  its  injury  by  accidental  fire.  Allen 
V.  Fisher,  66  N.  J.  L.  261  (49  Atl.  Rep.  477). 

Sec.  423.  Miscellaneous  notes.  The  owner  of  a  lease- 
hold estate  may  maintain  an  action  against  any  one  who 
wrongfully  interferes  with  his  possession.  Bass  v.  West,  110 
Ga.  698  (36  S.  E.  Rep.  244).  The  value  of  a  leasehold  is  its 
fair  market  value,  and  not  its  value  to  the  l''ssee  for  a  particu- 
lar purpose.  Kishlai*  v.  Southern  Pac.  R.  Co.,  134  Cal.  636 
(66  Pac.  Rep.  848).  A  lessee  under  a  lease  requiring  him  to 
give  possession  on  a  sale  of  the  land  may  recover  damages 
where  the  lessor  makes  a  fraudu^-^nt  conveyance  in  order  to 
obtain  possession.  Davis  v.  Schwcikert,  130  Cal.  143  (62  Pac, 
Rep.  411).  One  left  in  possession  of  leased  premises  by  the 
lessee,  either  as  sublessee,  licensee  or  employee,  cannot  confer 
any  right  upon  a  third  person  claiming  adversely  to  such 
lessee  by  surrendering  the  possession  to  him.  Stewart  v. 
Miles,  166  Mo.  174  (65  S.  W.  Rep.  754).  A  repairable  injury 
done  to  leased  premises  by  the  driver  of  a  wagon  delivering 
thiTcon  coal  purchased  from  his  employer  by  the  lessee  will  be 
.  trcatffd  as  the  act  of  the  latter,  so  as  to  make  him  liable  to  the 
lessor  for  the  damages,  if  such  act  was  a  failure  properly  to  use 
the  premises  and  the  damages  were  not  repaired  in  accord- 
ance with  the  lessee's  covenant  in  the  lease,  before  the  expira- 
tion Df  the  term.    Watson  v,  Harrigan,  112  Wis.  278  (87  N. 
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VV.  Rep.  1079).  One  to  whom  leased  premises  have  been  con- 
veyed and  who  has  conveyed  them  to  a  third  party,  is  not  liable 
to  .the  tenant  for  conversion  of  certain  buildings  thereon, 
erected  by  the  tenant,  and  claimed  by  him  as  his  chattel  prop- 
erty, since,  if  the  deeds  operated  as  conveyances  of  the  struc- 
tures, his  grantor  is  the  gij^lty  party,  and,  if  they  did  not  so 
operate,  his  grantee  is  the  one  liable.  Horak  v.  Thompson, 
la.  (83  N.  W.  Rep.  889).  In  an  action  by  a  lessee  of 
a  farms  for  damages  on  account  of  his  having  been  induced  to 
take  the  lease  by  the  fraudulent  representations  as  to  the  suf- 
ficiency of  the  water  supply  on  the  premises  for  stock,  he 
cannot  recover,  as  damages,  injury  to  his  stock  on  account  of 
failure  of  water  supply  and  his  expenses  incurred  in  creating 
a  new  water  supply.  Jamison  v.  Ellsworth,  115  la.  90  (87  N. 
\V.  Rep.  723).  Construing  and  applying  Hurd's  111.  Rev.  Stat. 
1899,  P-  590>  §  I27>  subjecting  to  fine  and  imprisonment  any 
one  who  knowingly  rents  a  building  to  be  used  as  a  gaming 
house,  and  §  135,  providing  that  a  court  of  equity  may  vacate 
any  judgment  or  contract  made  in  violation  of  this  statute,  it 
is  held  that  a  guarantor  of  the  payment  of  rent  on  a  lease  of  a 
building  to  be  used  for  gambling  purposes,  with  the  knowledge 
and  consent  of  the  lessor,  may  have  a  judgment  against  him 
on  such  guaranty  set  aside.  Harris  v.  T^IcDonald,  194  111.  75 
(62N.  E.  Rep.  310). 
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Sec,  424.  What  constitutes  a  license.  One  to  whom 
an  owner  of  land  has  granted  the  privilege  of  quarrying 
rock  therefrom  and  preparing  it  for  the  market  and  whose 
payments  for  the  use  of  the  land  are  in  the  nature  of 
"stumpage,"  being  determined  by  the  quantity  of  paving 
blocks  obtained,  is  a  licensee  and  not  a  tenant.  Inhab- 
itants of  Town  of  Rockport  v.  Rockport  Granite  Co.,  177 
Mass.  246  (58  N.  E.  Rep.  1017;  51  L.  R.  A.  779).  An  in- 
strument granting  the  right  to  enter  upon  premises  at  any 
time  within  five  years,  and  to  cut  and  remove  therefrom 
all  the  standing  pine,  is  a  conveyance  of  an  interest  in  the 


land,  and    not   a   license    revocable    at   will.     Boliand   v. 
O'Neal,  8i  Minn.  15  (83  N.  W.  Rep.  471 ;  83  Am.  St.  Rep. 

362). 

Sec.  435,  Revocation  of  license.  A  parol  license 
cannot  be  revoked  where  the  licensee  has,  because  of  the 
license,  expended  large  sums  of  money  which  will  be  lost 
by  such  revocation.  Jermyn  v.  Elliott,  195  Pa.  St.  245  (45 
Atl.  Rep.  938)  ;  Hosford  v.  Metcalf,  113  la.  240  (84  X.  W. 
Rep,  1054)  ;  Miser  v.  O'Shea,  37  Or.  231  (62  Pac.  Rep.  491 ; 
82  A.T1.  St.  Rep  751).  This  doctrine  is  adhered  to  in  In- 
diana; and  it  is  held  that  where  one  having  the  right  to 
maintain  a  ditch  over  lands  held  by  a  husband  and  wife  as 
tenants  by  entireties  by  virtue  of  expenditures  made  under 
a  parol  license  given  by  them  has  recovered  judgment  in 
an  action  against  the  husband  for  the  latter's  trespass  by 
tearing  out  the  ditch,  and  for  his  refusal  to  permit  the 
future  use  and  enjoyment  thereof,  and  such  judgment  re- 
mains in  force,  he  cannot  maintain  a  suit  to  enjoin  them 
from  interfering  with  the  ditch,  as  the  right  to  the  ease- 
ment has  been  extinguished  by  the  action  for  damages. 
Oster  v.  Broe,  Ind.  App.  {62  N.  E.  Rep.  640).  In 
Oregon  it  is  held  that  a  mere  passive  acquiescence  on  the 
part  of  the  owners  of  land  in  the  expenditure  of  a  consider- 
able sum  of  money  for  the  construction  of  an  irrigating 
ditch  across  their  property  does  not  estop  their  grantee, 
who  purchased  the  land  with  knowledge  of  the  existence 
of  the  ditch,  from'  destroying  the  ditch  within  the  period 
of  limitations,  since  the  right  to  maintain  it  is  a  mere  li- 
cense, revocable  at  pleasure.  Ewing  v.  Rhea,  37  Or.  583 
(62  Pac.  Rep.  790;  52  L.  R.  A.  140;  82  Am.  St.  Rep.  783). 
When  a  landowner  is  induced  to  purchase  noncontiguous 
lands  by  an  agreement  made  with  the  owner  of  the  inter- 
vening land,  who  is  benefitted  by  such  purchase,  granting 
him  an  easement  of  way  over  the  same,  a  subsequent 
grantee  of  the  servient  estate  cannot  revoke  the  easement 
because  the  instrument  granting  it  was  not  under  seal  and 
not  recorded,  the  dominant  owner  at  the  time  of  the  sale 
of  the  servient  estate  being  in  full  possession  of  the  ease- 
ment by  use  and  enclosure  Ashelford  v.  Willis,  194  III. 
4ri2  (62  N.  E,  Rep.  817).  The  grant  by  a  city  council, 
under  Burns'  Ind.  Rev.  Stat.  1894,  §  4303,  of  the  privilege 
of  netting  poles  and  stringing  wires  in  its  streets,  made  to 
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a  company  with  which  it  has  made  a  contract  for  lighting, 
constitutes  a  license  revocable  by  the  city  at  the  expiration 
of  the  contract,  and  it  may  remove  the  poles  upon  the  com- 
pany's failure  to  do  so,  after  notice  by  the  city  council  of 
its  resolution  revoking  such  license  and  ordering  the  re- 
moval of  the  poles  and  wires.  Coverdale  v.  Edwards,  155 
Ind.  374  (58  N.  E.  Rep.  495)- 
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Sec.  426.  Judgment  lien — Estate  to  which  it  attaches. 
In  Wyoming,  a  judgment  is  a  lien  on  after-acquired  lands 
of  the  judgment  debtor,  although  the  statute  (Rev.  Stat.  § 
3829)  is  copied  from  Ohio  where  the  contrary  is  held.  Coad 
V.  Cowhick,  9  Wyo.  316  (63  Pac.  Rep.  584;  87  Am.  St.  Rep. 
953).  Under  Cal.  Code  Civ.  Proc.,  §  1197,  a  judgment  lien 
attaches  to  an  unpatented  mining  claim.  Butte  Hardware 
Co.  V.  Frank,  25  Mont.  344  (65  Pac.  Rep.  i).  A  judgment 
recovered  against  the  vendor  of  real  estate  who  has  not 
made  a  deed  for  such  real  estate  nor  received  the  whole  of 
the  purchase  money  therefor,  is  a  lien  on  whatever  interest 
he  had  in  the  land  at  the  time  the  lien  attached.  Doe  v. 
Startzer,  62  Neb.  718  (87  N.  W.  Rep.  535).  A  purchaser 
of  land  by  parol  contract  which  has  been  so  far  executed 
as  to  vest  in  him  the  right  to  compel  his  vendor  to  execute 
the  parol  contract  in  a  court  of  equity  has  an  equitable 
right  in  said  land  so  purchased,  which  a  court  of  equity 
will  fully  protect  against  the  lien  of  a  subsequent  judgment 
creditor  of  his  vendor.  Farmers'  Transp.  Co.  v.  Swaney, 
48  W.  Va.  272  (37  S.  E.  Rep.  592).  A  conveyance  voidable 
on  account  of  the  grantor's  insanity  or  because  executed 
to  defraud  creditors  passes  title  to  the  grantee  so  that  a 
subsequent  judgment  against  the  grantor  is  not  a  lien  on 
the  property  without  special  proceedings.  French  Lum- 
bering Co.  V.  Theriault,  107  Wis.  627  (83  N.  W.  Rep.  927; 
51  L.  R.  A.  910;  8i  Am  St.  Rep.  856).  A  judgment  against 
the  grantor  in  a  security  deed,  executed  before  such  judg- 
ment is  rendered,  creates  no  lien  upon  the  land  embraced 
in  the  deed  which  can  be  enforced  bv  levv  and  sale,  until 
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the  title  becomes  revested  by  redemption  or  by  a  reconvey- 
ance, and  a  sale  tliereunder  is  absolutely  void.  Ashley  v. 
Cook,  J09  Ga.  653  {35  S.  E.  Rep.  89).  A  Judgment  against 
a  husband,  rendered  or  filed  after  his  wife  has  secured  an 
order  of  sale  of  his  real  estate  under  §§  6977-6982,  6984- 
Cfj86,  of  Burns'  Ind,  Rev.  Stat.,  authorizing  her  to  bring 
an  action  for  support  when  she  has  been  abandoned  by  her 
husband,  binds  only  the  husband's  interest  in  the  land,  and 
a  deed  by  a  commissioner  under  such  order  conveys  the 
land  "free  from  the  Hen  of  such  Judgment.  Comstock  v. 
Brandon,  27  Ind.  App.  475  (61  N.  E,  Rep.  686). 

Sec.  427,  Judgment  lien — When  it  attaches — Docket- 
ing and  recording.     In  Nebraska  a  judgment  of  the  district 

court  in  an  action  commenced  before  the  term  at  which  it  was 
rendered,  except  it  be  a  judgment  by  confession,  is  a  lien  upon 
ihe  lands  of  the  Judgment  debtor  within  the  county  from  the 
first  day  of  the  term,  no  matter  on  what  day  of  the  term  it 
was  actually  pronounced.  Doe  v.  Startzer,  62  Neb.  718  (87 
\".  W.  Rep.  535).  The  failure  of  the  clerk  literally  to  follow 
in  detail  the  requirements  of  the  statute  (S.  Dak.  Comp.  Laws, 
S  5105)  in  regard  to  docketing  a  judgment,  does  not  deprive 
ii  of  its  full  force  and  effect  as  against  a  subsequent  pur- 
cliaser  of  lands  of  the  judgment  debtor  against  which  it  is  as- 
serted as  a  lien,  where  the  entries  made  are  such  as  to  apprise 
ihird  parties  of  the  existence  and  character  of  tne  Judgment,  and 
such  as  would  induce  a  prudent  and  cautious  man  to  make  an 
examination  of  the  proceedings.  Muller  v.  Flavin,  13  S,  Dak. 
595  (83  N.  W.  Rep.  687).  Under  Wis.  Rev.  Stat.  1878,  §§ 
2899,  2902,  a  Judgment  of  a  county  court  does  not  become  a  lien 
until  entered  in  the  judgment  docket  of  the  circuit  court,  and  a 
mortgage  which  is  executed  between  the  rendition  of  a  judg- 
ment and  its  docketing  is  a  prior  lien  to  the  Judgment.  McKenna 
V.  Van  Blarcom,  109  Wis.  271  (85  N.  W.  Rep.  322;  8,5  Am. 
St,  Rep.  895). 

"Statutory  provisions  creating  a  lien  by  the  docketing  of  a 
judgment  shoul<J  not  be  construed  as  directory,  and  must  be 
substantially  complied  with.  Applying  this  principle  to  the 
construction  of  Hill's  Ann.  Or.  Laws,  §§  269,  569,  572,  it  is 
held  that  the  statute  requires  each  court  to  keep  a  separate 
judgment  docket;  that  it  is  the  docketing  of  the  judgment 
^vhich  gives  the  lien  and  fixes  the  time  when  it  attaches ;  and 
thit  the  entry  of  a  judgment  in  a  general  docket  denominated 
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"Judgment  Lien  Docket,  Baker  County,  Oregon,"  without 
specifying  the  court  rendering  the  judgment,  and  which  con- 
tains no  notation  of  the  date  "when  docketed,"  creates  no  valid 
hen,  because  incomplete  and  made  in  a  record  unknown  to  the 
law.  Western  Loan  &  Sav.  Co.  v.  Currey,  39  Or.  407  (65  Pac. 
Rep.  360 ;  87  Am.  St.  Rep.  660,  see  pp.  665-673  for  exhaustive 
note  on  *T)ocketing  Judgments").  The  court  say:  "To  say 
that  the  statute  is  directory  merely  is  to  inaugurate  a  practice 
that  would  render  that  uncertain  and  equivocal  which  has  been 
directed  to  be  performed  in  detail  and  with  particularity  and 
eventually  defeat  its  purpose  to  impart  definite»and  positive  no- 
tice and  information  to  the  public  and  persons  interested  touch- 
ing a  matter  of  vital  concern.  All  these  provisions  are  impor- 
tant. They  prescribe  a  method  unknown  to  the  common  law  by 
which  to  enhance  the  creditor's  remedy  by  incumbering  the 
debtor's  realty,  and  titles  are  made  dependent  upon  them. 
They  should,  therefore,  receive  such  interpretation  as  will 
give  strength,  certainty  and  uniformity  to  the  method  and  ef- 
fectuate its  purposes.  This  can  only  be  done,'  says  Mr.  Chief 
Justice  Merrimon,  in  Dewey  v.  Sugg,  109  N.  C.  328  (13  S.  E. 
Rep.  923;  14  L.  R,  A.  393),  'by  a  strict  observance  of  at  least 
the  substance  of  the  requirements  prescribed.  Otherwise,  un- 
certainty, confusion,  and  injustice  must  prevail  to  a  greater  or 
less  extent  in  its  administration.'  In  further  support  of  the 
view  here  adopted,  see  Hutchinson  v.  Gorham,  37  Or.  347  (61 
Pac.  Rep.  431) ;  Bonner  v.  Grigsby,  84  Tex.  330  (19  S.  \\\ 
Rep.  511 ;  31  Am.  St.  Rep.  48) ;  Davis  v.  Steeps,  87  Wis.  472 
(58  N.  W.  Rep.  769;  23  L.  R.  A.  818;  41  Am.  St.  Rep.  51)  ; 
Insurance  Co.  v.  Hesser,  'jy  la.  381  (42  X.  W.  Rep.  325 ;  4  L. 
R.  A.  122;  14  Am.  St.  Rep.  297)  ;.  Sears  v.  Burnham,  17 
N.  Y.  445." 

Sec.  428.  Judgment  lien — Duration — Revival  or  renewal 
of  judgment — ^Rights  of  intervening  purchasers.  At  com- 
mon law  a  judgment  upon  which  for  twenty  years  there  is  no 
payment  made  or  process  issued  and  no  recognition  or  acknowl- 
edgment of  it,  is  presumed  to  be  paid.  A  statute  (19  Del. 
laws,  ch.  778,  §  3)  enacted  May  4,  1893,  providing  that  after 
January  i,  1896,  judgments  of  a  certain  character  should 
cease  to  be  liens  upon  real  estate  unless  renewed  in  certain 
specified  ways,  is  constitutional.  Maxwell  v.  De  Valinger,  2 
Penn.  (Del.)  504  (47  Atl.  Rep.  381).  In  support  of  the  last 
proposition  the  court  cite;  i  Black,  Judgm.  §  403;  McCormick 


i  428,  429  LIENS  398 

V.  Alexander,  2  Ohio  66 ;  Bank  v.  Longworth,  i  McLean,  35 
.;Fed.  Cas.  No.  923);  Cooley,  Const.  Lim.  (5tli  Ed.  384 
!*2S7).  Under  Wis.  Rev.  Stat.  1878,  §  2902  the  lien  of  a 
judgment  expires  10  years  after  its  rendition,  and  its  revival 
jfter  that  time  cannot  affect  the  priority  of  a  mortgage  on 
record  when  the  judgment  lien  expires.  McKenna  v.  Van 
Blarcom,  109  Wis.  271  (85  N.  W.  Rep.  322;  83  Am.  St. 
Rep.  895).  A  judgment  is  a  lien  for  ten  years  only  under  S. 
Dak.  Comp.  Laws,  §  5104,  and  the  pendency  of  an  action  to 
enforce  such  judgment  at  the  expiration  of  the  statutory  period 
will  not  extend  the  time;  nor  will  the  filing  of  a  lis  pendens 
notice  of  the  commencement  of  the  action  prolong  the  existence 
of  the  Hen.  Ruth  v.  Wells,  13  S.  Dak.  482  (83  N.  W.  Rep. 
j68 ;  79  Am.  St.  Rep.  902).  Construing  and  applying  2  Hill's 
Wash.  Code,  §  460,  providing  that  the  lien  of  a  judgment  on 
the  debtor's  real  estate  shall  only  be  for  five  years  from  the 
date  of  its  rendition,  and  §  463,  providing  that  a  judgment 
may  be  revived  within  six  years  after  the  date  of  its  rendition 
and  upon  such  revival  its  lien  shall  continue  for  a  period  of 
five  years  after  the  data  of  the  order  of  revival,  it  is  held  that 
:he  lien  created  by  an  order  reviving  a  judgment  is  a  new 
lien  and  does  not  affect  the  rights  of  the  purchasers  acquired 
after  the  expiration  of  five  years  from  the  date  of  the  original 
judgment  and  before  the  rendition  of  the  order  of  revival. 
Brier  v.  Traders'  Nat.  Bank,  24  Wash.  695  (64  Pac.  Rep.  831). 
5ee  opinion  for  exhaustive  review  of  authorities. 

Sec.  429.  Judgment  Hen — Priority.  The  lien  of  a 
judgment  against  the  vendee  is  inferior  to  the  rights  of  the 
vendor  in  the  land  contracted  to  be  sold,  where  he  has  re- 
served the  title  in  himself  until  the  purchase  monev  is  paid. 
Taylor  v.  Capehart,  128  N.  C.  292  {38  S.  E.  Rep. '890).  A 
reconveyance  by  a  vendee  in  satisfaction  of  a  vendor's  lien, 
though  not  recorded  until  after  judgments  have  been  recovered 
against  him,  will  not  give  the  judgments  priority  over  the 
rights  of  the  vendor,  there  being  no  fraud,  and  the  land  not 
being  worth  more  than  the  unpaid  purchase  money.  Dingus 
V.  Minneapolis  Imp.  Co.,  98  Va.  737  (37  S.  E.  Rep.  353I. 
Construing  and  applying  Kan.  Gen.  Stat.  1899,  §  4729,  pro- 
viding that  no  judgment  "on  which  execution  shall  not  have 
been  taken  out  and  levied  before  the  expiration  of  one  year 
next  after  its  rendition,  shall  operate  as  a  Hen  on  the  estate  of 
any  debtor  to  the  prejudice  of  any  other  judgment  creditor," 
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it  is  held  that  the  holder  of  a  mortgage  on  real  estate  which  is 
inferior  in  lien  to  a  prior  judgment  on  the  land  mortgaged,  but 
which  judgment  was  not  followed  by  a  levy  within  the  year, 
may  rightfully  purchase  another  judgment,  also  a  lien  on  the 
land,  but  inferior  in  time  to  both  the  first  judgment  and  the 
mortgage,  and  enforce  the  same  by  a  levy  upon  and  sale  of  the 
mortgaged  property  within  a  year  from  its  rendition;  and  by 
such  sale  the  mortgagee  will  take  title  paramount  to  the  lien 
of  the  first  judgment.  Hunt  v.  Bowman,  62  Kan.  448  (63 
Pac.  Rep,  747).  Kan.  Gen.  Stat.  1897,  ch.  95,  §  476  does  not 
apply  to  judgments  for  the  enforcement  of  mortgage  liens  so 
as  to  give  subsequent  general  judgment  creditors  prior  liens 
upon  the  mortgaged  property,  if  orders  of  sale  be  not  issued 
in  such  foreclosure  proceedings  within  one  year  after  the  ren- 
dition of  the  foreclosure  judgment.  Jackson  /.  King,  62  Kan. 
850  (62  Pac,  Rep.  655). 

Sec.  430.  Judgment  lien — Miscellaneous  notes.  A 
judgment  lien  is  the  creation  of  statute.  Brier  v.  Traders'  Nat. 
Bank,  24  Wash.  695  (64  Pac.  Rep.  831)  ;  and  it  is  within  the 
fiower  of  tlie  legislature  to  abolish  the  lien  before  rights  be- 
come vested  under  it,  Williams  v.  Hutchinson  &  S.  Ry.  Co.,  62 
Kan.  412  (63  Pac.  Rep.  430;  84  Am.  St.  Rep.  408).  The 
lien  of  a  judgment  on  timber  growing  on  real  estate,  created  by 
docketing  said  judgment  in  the  county  in  which  the  land  is  sit- 
uated, is  not  released  by  the  severance  and  sale  of  such  timber 
to  a  person  who  is  a  party  to  a  chancery  suit  instituted  for  the 
purpose  of  subjecting  said  real  estate  to  the  satisfaction  of  the 
judgment,  and  who  had  notice  of  the  lien  on  said  real  estate  at 
the  time  the  timber  was  severed  and  at  the  time  it  was  sold  to 
Wm.  GoflF  V.  McLain,  48  W.  Va.  445  (37  S.  E.  Rep.  566;  86 
Am.  St.  Rep.  64).  In  Kentucky  it  is  held  that  a  judgment 
against  a  railroad  for  damages  recovered  for  temporary  injur- 
ies resulting  from  negligence  in  its  construction  is  not  a  lien 
on  the  corpus  of  the  railroad ;  but  the  rule  is  otherwise  as  to 
judgments  for  damages  recovered  for  permanent  injuries  to 
teal  estate.  Tolle  v.  Owensboro,  F.  of  R.  &  G.  R.  R.  Co., 
Ky.  (64  S.  W.  Rep.  455;  23  Ky.  Law  Rep.  864).  One 
Holding  a  judgment  lien  against  the  land  of  his  debtor  is  not 
bound  to  assign  his  judgment  to  junior  incumbrancers  on  their 
offering  to  pay  the  judgment  debt.  James  v.  Markham,  128 
^-  C.  380  (38  S.  E.  Rep.  917).  One  seeking  to  enforce  a  Hen 
^ust  show  that  it  has  not  ceased  to  exist  at  the  time  he  bring^s 


his  suit.    Tex.  Rev,  Stat.,  art.  3290  applied.     Boyd  v.  Ghent. 
TexL         (64  S.  W.  Rep.  929). 

Sec.  431.  Attorney's  liens.  An  attorney  who  success- 
fully waged  a  suit  to  establish  his  client's  rights  in  certain  real 
estate,  under  an  agreement  that  he  was  to  have  a  mortgage  on 
it  to  secure  his  fee,  may  enforce  an  equitable  lien  ihereon  for 
the  amount  of  his  fee  against  a  contesting  defendant  in  the 
action  who  bought  the  land  with  knowledge  of  the  agreement 
and  agreed  to  pay  the  fee  as  a  part  of  the  consideration.  Kil- 
bourne  v.  Wiley,  124  Mich.  370  (83  N.  W.  Rep.  99).  Where 
a  client  employing  an  attorney  to  recover  land  for  him,  agree- 
ing to  pay  a  specified  sum  if  he  is  successful,  places  in  his 
hand  a  refunding  bond  upon  which  the  attorney  could  assert 
a  lien,  under  Ky,  Stat.,  §  107,  and  the  attorney  causes  an 
obligor  on  the  bond  to  purchase  the  land  and  convey  it  to  his 
client,  he  is  entitled  to  a  lien  on  the  land  for  his  fee.  McT^rfOsh 
V.  Bach,  Ky.  (62  S.  W.  Rep.  515;  23  Ky.  Law  Rep. 
74).  This  statute  does  not  give  an  attorney  a  lien  on  property 
for  successfully  defending  a  suit  affecting  it:  Thompson  v. 
Thompson,  (Ky.)  65  S.  W.  Rep.  457  (23  Ky.  Law  Rep.  1535). 
Ga.  Civ.  Code,  g§  4943,  4944, — proceedings  to  enforce  attor- 
ney's lien — consolidation  of  actions.  Suwanne  Turpentine  Co. 
V.  Baxter,  109  Ga.  597  (35  S.  E.  Rep.  142). 

Sec.  433.  Equitable  liens.  An  agreement  by  a  devisee 
or  legatee  with  the  executor  that  his  interest  under  the  will 
shall  stand  as  collateral  security  for  an  obligation  to  the  estate 
creates  an  equitable  lien  on  such  interest  and  the  fact  that  the 
executor  has  no  control  over  the  real  estate  will  not  defeat 
the  Hen,  since  the  executor  may  proceed  in  equity  to  enforce 
it.  Edwards  v.  Barstow,  21  R.  L  562  (45  Atl,  Rep.  579).  An 
agreement  under  seal  by  a  debtor  that  the  proceeds  of  the  sale 
of  a  certain  house  and  lot  shall  be  devoted  to  the  payment  of  a 
debt  to  a  certain  creditor  does  not  create  a  lien  on  the  land  in 
favor  of  the  creditor  which  he  can  enforce  against  innocent 
purchasers.  American  Pin  Co.,  v,  Wright,  60  N.  J,  Eq,  147 
(46  Atl.  Rep.  215).  A  creditor  cannot,  for  the  purpose  of 
collecting  a  debt,  which  has  become  barred  by  the  statute  of 
limitations,  maintain  against  his  debtor  an  action  having  for 
its  object  the  enforcement  of  an  equitable  lien  on  land  arising 
from  an  absolute  conveyance  thereof  to  the  creditor  and  a  con* 
temporaneous  parol  agreement  that  he  was  to  hold  the  title 
as  security  for  the  debt.     Story  v.  Doris,  no  Ga.  65   (35  S. 
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E.  Rep.  314).  Furnishing  money  to  he*  husband  for  his  sup- 
port on  his  representation  that  the  debt  should  be  a  lien  on 
mortgaged  lands  which  have  been  devised  to  him  for  his  use 
and  benefit  during  his  life,  does  not  create  a  lien  thereon  which 
will  authorize  his  wife  to  retain  the  lands  from  the  remainder- 
men until  such  debt  be  paid,  nor  can  she  purchase  the  mortgage 
and  hold  it  as  security  for  the  money  so  furnished  the  husr 
band.    Fellows  v.  Fellows,  69  N.  H.  339  (46  Atl.  Rep.  474). 

Sec.  433.  Legacies  as  a  charge  on  land.  In  the  ab- 
sence of  an  expressed  intention  to  the  contrary,  legacies  are 
payable  primarily  out  of  the  personal  estate,  but  if  legacies  are 
given  generally,  and  the  residue  of  the  real  and  personal  estate 
is  afterwards  given  in  one  mass,  the  legacies  are  considered  a 
charge'  on  both  the  residuary  real  and  personal  property. 
Stickel  V.  Crane,  189  111.  211  (59  N.  E.  Rep.  595).  Unless  a 
contrary  intention  is  manifest  from  the  will,  legacies  be- 
queathed by  a  testator  who,  at  the  time  of  making  the  will  and 
at  his  death,  had  no  personal  estate  of  any  kind,  will  be  held 
to  be  a  charge  upon  his  real  estate.  Theobald  v.  Fugman,  64 
0.  St.  473  (60  N.  E.  Rep.  606).  Personal  bequests  which  a 
testator  must  have  known  exceeded  his  personal  estate  will  be 
held  to  be  a  charge  upon  real  es'tate  passing  under  a  residuary 
de\'ise.  Williams  v.  Williams,  189  111.  5CXD  (59  N.  E.  Rep. 
966).  Where  the  will  of  a  testatrix,  who  left  practically  no 
personal  property,  bequeathed  a  large  number  of  legacies  and 
gave  to  her  executor  power  to  sell  all  of  her  real  estate  with  .a 
provision  relieving  the  purchasers  from  any  liability  to  see  the 
application  of  the  purchase  money,  the  legacies  stand  as  a 
charge  upon  such  real  estate.  Budd  v.  Wilson,  61  N.  J.  Eq. 
246  (48  Atl.  Rep.  225).  A  legacy  in  a  will  made  by  a  testator 
under  circumstances  clearly  indicating  that  he  regarded  his 
personal  estate  sufficient  to  discharge  it,  and  which  is  to  be  paid 
immediately  after  his  disease,  will  not  be  charged  on  realty  the 
alienation  of  which  is  specially  forbidden  for  a  term  of  years. 
Webster  v.  Sughrow,  69  N.  H.  380  (45  Atl.  Rep.  139;  48  I.. 
R.  A.  100).  A  W'ill  giving  to  a  son  of  the  testator  all  his  prop- 
erty, real  and  personal,  on  condition  that  the  son  should  pay  a 
daughter  $1,000,  and  further  providing  that  the  daughter  is 
"to  have  her  living  in  the  old  homestead,"  not  only  creates  a 
personal  liability  on  the  son,  but  makes  all  of  such  legacy  a 
charge  upon  the  land,  which  are  not  removed  by  a  sheriff's 
sale  of  the  land,  and  the  daughter  is  not  obliged  to  remain  on 
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the  homestead  with  She  purchaser,  but  may  live  elsewhere  and 
enforce  the  charge  against  the  land.  In  re  Walters'  Estate, 
197  Pa,  St.  555  (47  Atl,  Rep.  862),  For  construction  of  par- 
ticular wills  as  to  when  legacies  will  be  a  charge  upon  real 
estate,  see  Hoyt  v.  Hoyt,  69  N.  11.  303  (45  Atl.  Rep.  138) ; 
Emory  v.  Emory,  91  Md.  531  (46  Atl.  Rep.  977)  ;  Conover  v. 
Dennis,  N.  J.  (49  Atl.  Rep,  723)  ;  Dunham  v.  Der- 
iasmes,  165  N.  Y.  65  (58  N.  E.  Rep.  789)  ;  Gonnan  v.  McDon- 
nell, 127  Ala.  549  {28  So.  Rep.  964) ;  McVean  v.  Wagoner 
(Ky.)  58  S.  W.  Rep.  594  {22  Ky.  Law  Rep,  634). 

Sec.  434.  Lis  pendens — General  principles — Statutes 
construed.-  A  lis  pendens  is  constructive  notice  only  of  the 
proceedings  in  the  action  in  which  it  is  filed,  and  oE  the  rights 
of  the  parties  to  that  action,  and  not  of  other  claims,  Kick- 
busch  V.  Corwith,  108  Wis.  634  (85  N.  W.  Rep.  148).  The 
right  to  maintain  and  operate  a  street  railroad  on  a  street  is  an 
interest  in  land,  within  the  meaning  of  Mich.  Comp.  Laws,  § 
441,  requiring  the  filing  for  record  of  a  notice  of  the 
^endency  of  a  suit  to  render  the  filing  of  the  bill  con- 
structive notice  of  the  proceedings  to  any  purchaser  of 
real  estate ;  and  where  no  such  notice  of  a  suit  con- 
testing its  right  to  maintain  the  railroad  is  filed,  a  pur- 
chaser of  such  right  pending  the  suit  is  not  bound  by 
the  decree.  Detroit  Citizens'  St.  Ry.  Co.  v.  City  of  Detroit, 
124  Mich.  449  {83  N.  W.  Rep.  104).  The  N.  J.  act  (i  Gen. 
Stat,,  p.  402,  pi.  161,  requiring  written  notice  of  the  pendency 
of  a  suit  affecting  the  title  to  lands  to  be  filed  in  order  to  con- 
stitute constructive  notice,  applies  only  to  bona  fide  purchasers 
and  mortgagees,  and  not  to  attaching  or  judgment  creditors. 
Dunning  v.  Crane,  61  N.  J.  Eq.  634  (47  Atl.  Rep.  420).  S.  C. 
Code  Civ.  Proc.,  §  153,  authorizes  the  filing  of  lis  pendens  only 
■\\'hen  the  action  affects  real  estate;  Armstrong  v.  Carwile,  56 
S.  C.  463  (35  S.  E.  Rep.  196).  Construing  and  applying  Wis. 
Rev.  Stat.,  §  3187.  providing  that  from  the  time  of  the  filing  of 
ihe  notice  provided  for  by  the  statute  the  pendency  of  the  action 
"shall  be  constructive  notice  thereof  to  the  purchaser  or  in- 
cumbrancer of  the  property  affected  thereby,"  it  is  held  that 
when  a  sale  of  the  mortgaged  property  takes  place  in  pursuance 
of  an  interest  in  the  property  acquired  before  the  suit  was  com- 
menced in  which  the  notice  of  lis  pendens  was  filed,  the  pur- 
chaser at  such  sale  is  not  within  the  rule  of  lis  pendens  unless 
he  or  the  holder  of  the  interest  was  a  party  to  that  suit.  Roose- 
velt V.  Land  &  River  Co.,  108  Wis.6s3    (84  N.  W.  Rep.  157). 
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This  statute  does  not  apply  to  actions  of  ejectment,  such  actions 
being  governed  by  §  3088.  Webster  v.  Pierce,  108  Wis.  407 
(83  N.  W.  Rep.  938). 

Sec.  435^    Pendente  lite  purchasers.     One  who  pur- 
chases during  the  pendency  of  a  suit  affecting  real  estate  is 
bound  by  a  decree  that  may  be  made  against  the  person  from 
whom  he  derives  title.    Dunning  v.  Crane,  61  N.  J.  Eq.  634 
(47  Atl.  Rep.  420).    A  vendee  of  a  plaintiff  in  a  pending  action 
of  ejectment  takes  subject  to  the  lien  of  his  attorneys  for  their 
services.    Suwannee  Turpentine  Co.  v.  Baxter,  109  Ga.  597  (35 
S.  E.  Rep.  142).    One  taking  a  mortgage  on  land  pending  an 
action  to  foreclose  a  vendor's^ien  thereon  is  a  lis  pendens  pur- 
chaser^ although  the  deed  to  his  mortgagor  did  not  show  the 
purchase  money  was  unpaid.    Taylor  v.  United  States  Bldg. 
&  L.  Ass'n's  Assignee,        Ky.         (60  S.  W.  Rep.  927;  22 
Ky.  Law  Rep.  1560); 
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Sec.  436.    Estoppels  applied  to  married  women.     A 

married  woman  is  estopped  by  her  deed  conveying  all  her  in- 
terest in  land  from  asserting  an  after-acquired  title.  Bruce  v. 
Goodbar,  104  Tenn.  638  (58  S.  W.  Rep.  282).  A  wife  is 
estopped  to  impeach  the  validity  of  a  mortgage  on  a  homestead 
in  the  execution  of  which  she  joined  with  her  husband,  on  ac  • 
count  of  defects  in  her  acknowledgment  or  want  of  proper 
(ielivery,  where  for  four  years  she  has  acquiesced  in  his  use  of 
the  mortgage  as  hq.saw  fit.  Karcher  v.  Cans,  13  S.  Dak.  383 
(83  N.  W.  Rep.  431;  79  Am.  St.  Rep.  893).  A  married 
woman  who^  joins  her  husband  in  a  conveyance  of  her  land  to 
their  son,  the  deed  reciting  that  the  purchase  money  for  the 
land  had  been  paid  by  the  husband,  instead  of  by  her,  is 
estopped  from  claiming  that  such  recital  is  false,  where  she  exe- 
cuted the  deed  with  full  knowledge  of  its  contents.  Kreps  v. 
Kreps,  91  Md.  692  (47  Atl.  Rep.  1028).  A  married  woman  is 
not  estopped  from  claiming  title  to  real  estate  conveyed  to  her 
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husband  as  against  his  creditors  unless  it  appear  that  they  ex- 
tended credit  to  the  husband  on  the  faith  of  his  apparent  owner- 
ship. Standard  Mercantile  Co.  v.  Ellis,  48  W.  Va.  309  {37  S. 
E.  Rep.  593).  A  wife  conveying  her  land  to  her  husband,  who, 
after  his  wrongfully  recording  the  deed,  gave  no  notice  of  her 
claim  but  accepted  a  decree  of  divorce  awarding  her  alimony 
and  making  the  claim  a  lien  on  the  land,  which  decree  after- 
ward was  modified  on  notice  to  her  attorney  so  as  to  confirm 
tJie  husband's  title,  is  estopped  to  claim  ownership  of  the  land 
as  against  a  subsequent  bona  fide  purchaser  from  the  husband. 
Wurphy  v.  Ganey,  23  Utah,  633  (66  Pac.  Rep.  190). 

Sec.  437.  Miscellaneous  ^otes.  At  common  law  the 
contracts  of  a  married  woman  were  void,  and  this  rule  will  be 
presumed  to  prevail  in  a  sister  state  until  the  contrary  is  shown. 
Terry  v.  Robbins,  128  fl.  C.  140  (38  S.  E.  Rep.  470).  The 
courts  of  one  state  will  protect  the  vested  rights  of  a  wife  in 
separate  property  acquired  under  the  laws  of  another  state, 
though  the  same  rights  could  not  have  been  acquired  under  its 
laws.  Rice  v.  Shipley,  159  Mo.  399  (60  S.  W,  Rep.  740). 
Subsequent  lien  creditors  cannot  compel  the  sale  of  the  wife's 
property  to  pay  the  husband's  debt,  for  which  she  is  surety,  so 
as  to  give  them  the  benefit  of  the  husband's  property.  If  her 
jiroperty  is  taken  to  pay  a  prior  lien  against  her  husband,  for 
which  she  is  surety,  she  is  entitled  to  be  subrc^ated  thereto  as 
against  subsequent  lien  creditors.  Hall  v.  Hyer,  48  W,  Va. 
353  {37  S.  E.  Rep.  594).  For  an  exhaustive  note  on  "The  con- 
flict of  laws  as  affecting  the  rights  and  obligations  of  married 
women."  see  85  Am.  St.  Rep.  552-578.  For  exhaustive  colla- 
tion of  authorities  on  "Powers  of  attorney  by  married  women," 
see  note  in  84  Am.  St.  Rep.  761-772. 


SEPARATE  REAL  ESTATE. 

[In  Vol.  11.  g|  3^1-428;  Vol.  III.  5§  470-493;  Vol.  IV,  §§  466-492; 
VdI.  V.  §§  479-508;  Vol.  VI.  §S  502-526;  Vol.  VII,  S§  455-474-.  Vol. 
VIII,  §§  457-482,  will  be  found  a  compiliiation  of  ilie  statutes  and  de- 
ciiions  of  the  several  stales  aad  terrilones  on  the  subject  of  Separate 
Real  Estate  of  Married  Women.  Below  we  give  such  amendments, 
changes  and  additional  construelons  as  have  been  made.] 
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Sec.  438.    Alabama. 

(See  Vol.  II,  §  381 ;  Vol.  Ill,  §  470;  Vol.  IV,  §  466;  Vol.  V,  §  479; 
Vol.  VI  §502;  Vol.  VII,  §455;  Vol.  VIII,  §457.)  A  wife  is  not  bound  by 
the  covenants  of  warranty  in  deed  of  her  husbi:»a  s  lana ;  tne  only  etitc* 
of  her  joining  in  her  husband*s  deecf  is  to  convey  her  dower  interest  Mil- 
ler V.  Morris,  123  Ala.  164  (27  So.  Rep.  401.)  Under  the  8tatate(Code, 
§  2526)  as  it  now  stands  a  married  woman  who  conveys  her  property 
by  a  warranty  deed  in  which  her  husband  joins,  and  which  recites 
a  valuarble  consideration,  is  estopped  to  show  the  want  of  considera- 
tion, in  the  absence  of  fraud,  accident  or  mistake.  Stacey  v.  Walter, 
125  Ala.  291  (28  So.  Rep.  89;  82  Am.  St  Rep.  235).  Under  Code,  § 
2528,  which  provides,  with  certain  exceptons,  that  the  wife  "cannot 
alienate  or  mortgage  her  lands  or  any  interest  therein  without  the 
assent  and  concurrence  of  the  husband,  to  be  manifested  by  his  join- 
ing in  the  alienation  in  the  mode  prescribed  by  law  for  the  execution 
of  conve^-ances  of  lands,"  it  is  held  that  a  mortgage  of  a  wife's  land, 
drawn  in  proper  form  as  a  mortgage  by  the  wife  as  a  feme  sole,  but 
containing  at  the  end  of  the  provision.  "And  I,  husband  of  (the  mort- 
gagee), hereby  consent  to  the  making  and  execution  of  this  deed  by 
her,  and  join  her  in  its  execution  and  the  conveyance  of  the  property," 
etc.,  followed  by  the  signatures  of  both  husband  and  Wife,  duly  at- 
tested and  ackno*vledged,  is  valid.  Interstate  Bldg.  &  L.  Ass'n.  v. 
Agricola,  124  .\la.  474  (27  So.  Rep.  247).  Code  1886,  §§  2346,  2348 
construed  and  applied — what  constitutes  a  sufficient  joinder  by  bus-* 
band.  Rushton  v.  Davis,  127  Ala.  279  (28  So.  Rep.  476).  Under 
Code  1886,  §  2346  a  wife,  with  the  concurrence  of  her  husband,  can 
make  a  valid  mortgage  of  her  separate  property;  and  where  such  a 
mortgage  is  properly  executed  and  the  ^oney  paid  to  her  agent,  the 
fact  that  the  husband  obtains  and  uses  the  money  does  not  make  the 
loan  his  debt.  Hamil  v.  American  Freehold  Land  Mortg.  Co.,  127 
Ala.  90  (28  So.  Rep.  558).  A  wife  seeking  to  cancel  a  mortgage  on 
the  ground  that  it  was  invalid  because  given  to  secure  her  husband's 
debt  has  the  burden  of  proof.  •Gafford  v.  Speaker,  125  Ala.  498  (2^ 
So.  Rep.  1003)  ;  Burgess  v.  Blake,  128  Ala.  105  (28  So  Rep.  963 ;  86 
.A.m.  St  Rep.  78).  For  particular  evidence  held  sufficient  to  show 
that  a  mortgage  was  void  because  given  for  the  husband's  debt,  see 
McCary  v.  Williams,  127  Ala.  251  (28  So.  Rep.  695). 

Sec.  439.    California. 

(See  Vol.  II,  §  384;  Vol.  Ill,  §  472;  Vol.  V,  §  481 ;  Vol.  VII,  § 
456;  Vol.  VIII.  §  459).  Where  a  husband  to  whom  a  governmental 
grant  of  land  has  been  made  conveys  it  to  his  wife  before  petition  to 
the  land  commissioner  for  confirmation,  the  land  becomes  the  wife's 
separate  property.  Butler  v.  Gosling,  130  Cal.  422  (62  Pac.  Rep. 
596).  Lands  taken  possession  of  by  a  husband  and  wife  under  a 
parol  gift  to  her,  and  title  to  which  arc  afterward  adjudged  to  be  in 
her  by  adverse   possession,   constitutes    her    separate    property.     Sin- 
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till!  V,  Haight,  132  Cal.  320  (64  Pac,  Rep.  410).  Under  Civ.  Code, 
g  162  a  deed  made  with  the  husband's  consent,  conveying  realty  to 
his  wife,  makes  il  her  separate  estate,  although  the  deed  recites  that 
it  was  in  consideration  of  one  dollar  and  in  exchange  for  other  land 
owned  by  ihe  husband  before  his  marriage.  Hamilton  v.  Hubbard, 
1J4  Cal.  603  (65  Pae.  Rep.  321). 

Sec  440.    Connecticut. 

(See  Vol.  II,  §386;  Vol.  HI,  §  474;  Vol.  IV.  §  468;  Vol.  V,§482.> 
A  married  woman's  deed  of  land  which  is  her  separate  estate,  without 
her  husband  joining  therein,  is  good  as  an  equitable  conveyance. 
Lynch  V.  Moser,  72  Conn.  714  (46  All.  Rep.  153).  A  woman  mar- 
ried prior  to  1877  who  has  never  entered  into  any  contract  for  the  appli- 
cation to  her  or  to  her  property  of  the  provisions  of  Gen.  Slat.,  §§ 
2796-2798  has  no  power  to  enter  into  partnership  with  her  husband. 
Barlow  Bros.  Company  v.  Parsons,  73  Conn.  696  (49  Atl.  Rep.  205). 

Sec.  441.    Florida. 

(See  Vol.  II,  §  38Q;  Vol.  in,  §  475:  Vol.  IV,  §  469;  Vol.  VI.  g 
505;  Vol.  Xn,  §  457;  Vol.  VIII,  §  460.)  Under  the  laws  of  Florida 
the  husband  and  wife  must  join  in  all  sales,  transfers  and  conveyances 
of  the  property  of  the  wife.  In  reference  to  personal  property  the 
rule  is  liberal,  but  some  joinder  of  the  husband  and  wife  must  be 
shown;  and  in  reference  to  real  estate  it  must  be  done  by  deed 
acknowledged  by  the  wife,  before  some  oflicer  authorized  to  take 
acknowledgements,  separately  and  apart  from  her  husband,  that  she 
executed  the  deed  freely,  voluntarily,  and  without  compulsion,  con- 
straint, apprehension,  or  fear  of  or  from  her  husband.  Code  1876,  § 
2731  also  construed  and  applied — decree  making  wife  a  free  trader. 
Walling  V.  Christian  &  Craft  Grocery  Co.,  41  Fla.  479  (27  So.  Rep. 
46;  47  L.  R.  A.  608).  As  to  conclusiveness  of  officer's  certificate  of 
wife's  acknowledgemerrt  and  power  of  wife  to  impeach  it,  see  Holland 
V.Webster,        Fla.        (29  So.  Rep.  625). 

Sec.  442.    Georgia. 

(See  Vol.  II,  §  390;  Vol.  Ill,  §  476:  Vol.  IV.  §  4?°:  Vol.  V.  § 
483:  Vol.  VI,  §  506;  Vol.  VII,  §  458:  Vol.  VIII,  §  461.)  Construing 
and  applying  Civ.  Code.  §  2488,  providing  that  any  sale  by  a  wife 
of  her  separate  estate  made  to  a  creditor  of  her  husband  in  extin- 
guishment of  his  debts  "shall  be  absolutely  void,"  it  is  held  that  in 
stich  a  case  a  married  woman  may  bring  an  action  of  ejectment 
against  her  grantee,  or  any  one  claiming  under  the  grantee,  with 
notice  of  the  consideration  moving  the  wife  to  make  the  deed  to  her 
property,  without  the  institution  of  equitable  proceedings  to  cancel 
the  deed.  Taylor  v.  Allen,  112  Ga.  330  (37  S.  E.  Rep.  408).  In  the 
absence  of  any  consent  or  agreement,  either  express  or  in^died,  on 
the  part  of  the  husband,  that  the  earnings  o(  his  wife  shall  be  re- 
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taincd  by  her  as  her  separate  estate,  they  belong  to  him;  and  where, 
without  such  an  agreement,  they  are  used  in  part  payment  of  the 
purchase  price  of  land  which  is  conveyed  to  the  husband,  she  cannot 
assert  a  right  to  any  of  it  as  her  separate  estate.  Robert  v.  Haines, 
112  Ga.  842  {38  S.  E.  Rep.  109). 

Sec.  443.    Indiana. 

(See  Vol.  II,  §  393;  Vol  III,  §  479;  Vol.  IV.  §  472;  Vol.  V,  § 
485;  Vol.  VI,  §  507;  Vol.  VII,  §  460;  Vol.  VIII,  §  463.)  Under  Burns* 
Rev.  Stat.  §  6962,  requiring  the  husband  of  a  married  woman  to  join  in 
her  contract  for  the  sale  of  her  separate  real  estate,  such  a  contract 
cannot  be  established  by  her  letters  in  none  of  which  he  joined. 
Bartlett  v.  Williams,  27  Ind.  App.  637  {60  N.  E.  Rep.  715).  She  may 
make  a  valid  contract  with  her  husband  that  she  will  join  with  him 
in  the  execution  of  a  conveyance  of  his  real  estate,  thus  relinquishing 
her  inchoate  interest  therein,  in  consideration  of  his  agreement  to 
pay  her  a  certain  sum  of  money.  TDailey  v.  Dailey,  26  Ind.  App.  14  (58 
X.  E.  Rep.  1065). 

Construing  and  applying  Ind.  Law  1879  (Spec.  Sess.)  p.  160,  pro- 
viding that  "a  married  woman  shall  not  mortgage,  or  in  any  manner 
encumber  her  separate  property  acquired  by  descent,  devise  or  gift, 
as  a  security  for  the  debt  or  liability  of  her  husband  or  any  other  per- 
son," it  is  held  that  a  mortgage  executed  in  violation  of  this  statute 
was  absolutely  void,  and  could  not  be  validated  by  an  estoppel  against 
her.  Bentley  v.  Goodwin,  26  Ind.  App.  689  (60  N.  E.  Rep.  735). 
Construing  and  applying  Burns'  Ind.  Rev.  Stat.,  §  6964,  providing 
that  "a  married  woman  shall  not  enter  into  any  contract  of  surety- 
ship, whether  as  indorser,  guarantor  or  in  any  other  manner,  and 
such  contract  as  to  her  shall  be  void,"  it  is  held  that  the  statute  does 
not  render  invalid  an  absolute  deed  of  trust  by  a  married  woman  and 
her  husband  of  property  held  by  her  as  her  separate  estate  or  by 
them  as  tenants  by  entireties,  providing  for  the  sale  of  the  land  and 
application  of  the  proceeds  to  the  payment  of  his  debts.  A  mortgage 
in  violation  of  this  statute  is  not  void,  but  voidable;  and  the  defense 
of  coverture  is  lost  when  not  set  up  in  the  case  of  a  mortgage  before 
the  decree  or  order  of  sale  is  made,  and  before  the  sale  in  the  case 
of  a  trust  deed.  Rogers  v.  Shewmaker,  27  Ind.  631  (60  N.  E.  Rep. 
462:  87  Am.  St,  Rep.  274).  A  married  woman  executing  a  mortgage 
on  her  separate  real  estate  to  secure  the  payment  of  a  loan  made  to 
her  on  the  faith  of  her  representations  that  the  loan  was  for  her  sole 
and  separate  use,  is  estopped  to  contest  the  validity  of  the  mortgage, 
though  the  money  was  used  by  her  husband.  Till  v.  Collier,  27  Ind. 
333  (61  N.  E.  Rep.  203).  For  application  of  this  rule  to  a  mortgage 
given  by  a  husband  and  wife  on  lands  held  by  them  by  entireties,  see 
Lavene  v.  Jarnecke,  28  Ind.  App.  221  (62  N.  E.  Rep.  510).  But  such 
an  estoppel  will  not  arise  from  mere  recitals  in  a  married  woman's 
mortgage  of  facts   showing   that'  it   is   not   such   a   mortgage  as   the 
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statute  prohibits.  Beiiknkoff  v.  Brazee,  iS  Ind.  App.  646  (61  N.  E. 
Rep.  954).  A  mortgage  given  by  a  married  woman  on  her  separate 
reai  estate  to  secure  the  repayment  of  money  borrowed  to  discharge 
a  lien  thereon,  to  which  coverture  might  have  been  a  defense,  but 
which  she  treated  as  valid,  constituted  a  vahd  incumbrance  on  her 
property.  Till  v.  Collier,  27  Ind.  App.  333  (61  N.  E.  Rep.  203).  In 
a  ^uit  against  a  husband  and  wife  to  foreclose  a  mortgage  on  the 
wife's  land,  where  she  answered  that  the  notes  were  given  for  a  debt 
owing  by  her  husband  and  therefore  void,  a  reply  that  the  husband 
tiwaed  the  land  in  fee  simple  when  the  debt  was  contracted,  but, 
to  defraud  his  creditors,  he  deeded  the  land  to  her  for  a  very  in- 
adequafe  consideration,  is  a  departure  from  the  complaint,  and  sub- 
ject to  a  demurrer.  Shaw  v.  Jones,  156  Ind.  60  (59  N.  E.  Rep.  166). 
A  recent  statute  provides:  "That  any  married  nwoman  -who  shall 
hereafter  execute  her  promissory  note,  bond  or  other  evidence  of 
indebtedness,  and  deliver  the  same  to  any  person,  firm  or  corporation 
for  the  purpose  of  securing  a  loan,  and  such  person,  firm  or  corpora- 
tion shall  make  such  loan  and  shall  pay  the  proceeds  thereof  10  such 
married  woman  in  cash,  or  by  check  or  draft  drawn  payable  to  her 
order,  and  such  married  woman  shall  state  under  oath  in  writing  the 
purpose  for  which  such  borrowed  money  is  to  be  used,  and  if  such 
affidavit  shall  show  the  same  lo  be  for  her  own  separarte  use  or  the 
betterment  of  her  property,  or  separate  business,  she  shall  not  be  per- 
mitted thereafter  to  claim  that  such  loan  was  made  for  the  use  or 
tienefit  of  any  person  other  than  herself."    Laws  1903,  p.  394. 

Sec.  444.    Kentucky. 

(See  Vol.  11,  §  396;  Vol.  Ill,  §  480;  Vol.  IV,  §  4741  Vol.  V,  § 
^86;  Vol.  VI,  §  508;  Vol.  VII,  §  461 ;  Vol.  VIII,  §  465.)  Under  Stat.. 
§  306  the  husband  of  a  married  woman  must  join  her  in  a  deed  or 
mortgage  of  her  lands;  his  merely  signing  the  instrument  is 
iioj  sufficient.  Weber  v.  Tanner.  (Kj.)  64  S,  W.  Rep.  741,  (23 
Ky.  Law  Rep.  1107).  Stat.,  S  508,  authorizing  non-resident  mar- 
ried women  to  convey  by  power  of  attorney  real  estate  situated  in 
Kentucky,  does  not  apply  to  resident  married  women.  Swafford  v. 
Herd's  Adm'r.,  (Ky.)  65  S.  W.  Rep.  803  (23  Ky,  Law  Rep. 
T556).  She  may  charge  her  land  with  a  mechanic's  lien  by  a  ver- 
bal contract  for  improvements  thereon.  Johnson  v.  Bush,  (Ky,) 
fiS  S.  W,  Rep.  158  1,23  Ky.  Law  Rep.  i399)-  Married  women 
were  not  personally  liable  tor  notes  executed  by  them  in  1878  for  the 
purchase  price  of  land.  Boughner  v.  Laughlin's  Ei'x,  (Ky.) 
64  S.  W,  Rep.  856  (23  Ky.  Law  Rep,  1161).  For  construction  of 
particular  deed  to  married  woman,  as  to  her  power  of  alienation,  see 
Felix  V.  Crail  (Ky.)  60  S.  W.  Rep.  844  (22  Ky.  La-w  Rep.  1573).  Gen. 
Stat.,  eh.  52,  art.  2,  §  2  construed  and  aplied — liability  of  wife's  real 
.:state  for  debt's  contracted  for  "necessaries."  Watts  v.  Turner  (Ky.) 
r^2  S,  W.  Rep.  878  (23  Ky.  Law  Rep.  279). 
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Sec  445.    Louisiana. 

(See  Vol.  II.  §  397;  Vol.  IV,  §  475;  Vol.  V,  §  487;  Vol.  VI,  § 
509;  Vol.  VIII,  §  466.)  Under  Civ.  Code,  art.  2390  a  wife  may  sell 
her  paraphernal  property,  with  the  authorization  of  her  husband.  See 
opinion  for  particular  property  held  to  be  paraphernal.  Dupree  v. 
Jenkins,  52  La.  Ann.  1819  (2^  So.  Rep.  321}.  A  husband  has  no 
authority  to  mortgage  the  property  of  his  wife  in  her  name,  without 
a  special  power  to  that  effect;  nor  is  her  property  bound  or  any  lia- 
bility created  against  her  in  favor  of  the  lender  by  her  hu^and's 
mortgage  of  it  in  his  own  name  to  secure  his  individual  note  given 
for  borrowed  money,  although  used  by  him  in  paying  off  notes  of 
his  wife  secured  by  a  mortgage  on  her  property.  Aiken  v.  Robinson, 
52  La.  Ann.  925  (27  So.  Rep.  529). 

Sec.  446.    Maryland. 

(Sec  Vol.  II,  §  399;  VoL  III.  §  481;  Vol.  IV,  §  476;  Vol.  VI,  § 
510;  Vol.  VII,  §  463.)  Laws  18712,  ch.  270  does  not  make  a  married 
woman  liable  on  a  covenant  of  general  warranty  contained  in  a  deed 
to  her  husband's  lands,  in  the  execution  of  which  she  joins  merely 
for  the  purpose  of  releasing  her  dower  interest  in  the  land.  Pyle  v. 
Gross,  92  Md.  132  (48  Atl.  Rep.  713).  The  fact  that  a  married  woman 
signing  notes  with  her  husband  adds  after  her  signature  the  words  "for 
the  payment  of  which  I  bind  my  separate  estate,"  does  not  constitute 
them  an  equitable  mortgage  creating  a  lien  on  her  separate  property,, 
although  they  may  be  enforced  against  it  in  equity.  Western  Nat. 
Bank  v.  National  Union  Bank,  91  Md.  613  (46  Atl.  Rep.  960). 

Sec.  447.    Missouri. 

(See  Vol.  II,  §  404;  Vol.  Ill,  §  483;  Vol.  IV,  §  479;  Vol.  V,  § 
492;  Vol.  VI,  §  513;  Vol.  VII,  §  466;  Vol.  VIII,  §  468.)    In  Missouri 
a  husband  has  vested  right  to  the  possession  of  his  wife's  property  and 
to  the  rents,  issues  and  profits  thereof,  which  at  his  death  passes  to  his 
administrator  and  not  to  his  wife,  and  in  a  subsequent  action  of  eject- 
mient  by  her  she  can  only  recover  damages  for  the  detention  of  the 
land  from  the  time  of  his  death.     Smith  v.  White,  165  Mo.'  590  (65 
S-  W.  Rep.  1013).     Under  Rev.  Stat.,  §  8869,  a  wife  cannot  deprive 
her  husband  of  his  estate  by  curtesy  by  will.    Casler  v.  Gray,  159  Mo. 
588  (60  S.  W.  Rep.  1032).    Under  Rev.  Stat.  1889,  §§  6864,  6869,  it 
is   held  that  as  to  lands  acquired  by  a  married  woman  since  the  pas- 
sa^ge  of  these  sections,  for  the  purpose  of  securing  her  notes,  she  may 
convey  the  legal  title  by  her  deed  of  trust,  without  her  husband  join- 
ing: therein.    Farmer's  Exchange  Bank  v.  Hageluken,  165  Mo.  443  (65 
S-   W.  Rep.  728;  88  Am.  St.  Rep.  434).     Property  acquired  by  a  mar- 
ried woman  before  Rev.  Stat.   1889,  cannot  be  conveyed  by  her  deed 
in  which  her  husband  does  not  join,  although  an  antenuptial  contract 
between  them  provided  that  the  property  of  the  intended  wife  which 
she  then  had  or  might  acquire  should  be  her  "own  separate  property, 
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apart  from  her  liiisband,  unaffected  by  the  marriage  and  not  subject 
lo  his  debts,"  with  absolute  "freedom  and  power  to  sell  during  covcr- 
hirs."  Kennedy  v.  Koopman,  i6C  Mo.  87  (65  S.  Wt  Rep.  loao).  A 
married  woman  may  charge,  mortgage  or  convey  her  equitable  sepa- 
rale  estate  without  her  husband  joining.  See  opinion'  for  particular 
conveyance  held  to  create  an  equitable  separate  estate.  Cadematori  v. 
Gat'.ger,  160  Mo.  352  (61  S.  W.  Rep.  195).  Where  money  inherited 
by  i  married  woman  after  the  passage  of  the  married  woman's  act  of 
1875  was  invested  by  her  husband  without  her  written  consent,  and  the 
title  to  the  land  taken  in  their  joint  names,  an  estate  by  entireties  JS 
not  created,  but  she  has  a  right  to  such  proportion  of  the  lands  as  her 
funds  paid  (or.  McLeod  v.  Venable,  163  Mo.  536  (63  S.  W.  Rep.  847). 
Rev.  Stat.  1845.  ch.  32,  §§  35,  37-39  construed  and  applied— acknowl- 
edgment oif  deed  to  wife's  separate  reaJty.  Linville  v.  Greer,  165  Mo. 
380  (6s  S.  W.  Rep.  S79)- 

Sec.  448.     Nebraska. 

(See  Vol.  II,  §  406;  Vol.  Ill,  §  484;  Vol.  IV,  §  481;  Vol.  VI.  § 
514;  Vol.  VII,  §  467;  Vol.  VIII,  §  469.)  A  married  woman  may, 
dirough  the  act  of  a  duly  authorized  agent,  incumber  or  convey  her 
lands  in  this  state  in  the  same  manner  and  with  like  effect  as  if  she 
were  single.  Morris  v.  Linton,  61  Keb.  S37  (8s  N.  VV.  Rep.  565).  The 
corrmon  law  disability  of  a  married  woman  is  in  force  except  as  ab- 
rogated by  statute.  The  mere  execution  of  a  note  by  a  married  woman 
does  not  create  a  presumption  of  an  intention  on  her  part  to  fasten 
ihe  liability  on  her  separate  estate.  Coverture  appearing  such  inten- 
tior  must  be  proved.  Citizens'  State  Bank  v.  Smout,  62  Neb.  223  (86 
N.  W.  Rep.  1068).  In  an  action  against  a  married  woman  on  a  promis- 
sory note,  wherein  she  pledges  her  separate  estate  for  its  payment,  an 
answer  averring  that  at  the  time  of  its  execution  she  was  a  married 
woman,  and  had  no  separate  estate,  and  owned  no  property  in  her  own 
right,  states  a  good  defense.  She  is  liable  on  her  contract  of  surety- 
ship, if  made  with  reference  to  and  upon  the  faith  and  credit  of  her 
sepirate  estate.  McKell  v.  Merchants'  Nat.  Bank,  62  Neb.  608  (87  N. 
W.  Rep.  317). 

Sec.  449-    New  Hampshire. 

(Sec  Vol.  II,  §  408;  Vol.  VI,  §  51S-)  Pub.  Stat.,  ch.  176,  §  6. 
authorizing  thp  wife  of  a  non-resident  husband  to  manage,  sell,  and 
conirey  her  property  in  certain  cases,  does  not  empower  her  to  defeat 
her  husband's  interest  in  her  property  at  her  death,  by  the  execution 
of  a  will  disinheriting  him.  Foote  v.  Nickerson,  70  N.  H.  496  (48  Atl. 
Rep.  1088:  54  L.  R.  A.  s.M)-  Under  Pub.  Stat.,  oh.  176,  §§  8.  9.  a 
uife  residing  in  the  state  for  six  months  having  an  alien  husband  not 
residing  in  the  state  may  convey  her  real  estate  without  his  joining 
in  the  conveyance.  Riel  v.  Pre^s,  70  N.  H.  334  (47  Atl.  Rep.  608). 
Under  Pub.  Stat.,  ch.  176,  §  2.  providing  "No  contract  or  conveyance 
by  a  married  woman,  as  surety  or  guarantor  for  her  hu^nd  nor  any 
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undertaking  by  her  for  him  or  in  his  behalf,  shall  be  binding  on  her," 
it  is  held  that  a  married  woman  is  not  liable  on  her  note  given  for 
borrowed  money  used  to  pay  her  husband's  note  to  the  lender,  such 
pa>'ment  being  a  pait  of  the  agreement  on  which  the  loan  was  made 
to  her.    First  Nat.  Bank  v.  Hunton,  69  N.  H.  509  (45  Atl.  Rep.  351). 

Sec  450.    New  Jersey. 

(See  Vol.  II.  §  409;  Vol.  IV,  §  482;  Vol.  V,  §  494;  Vol.  VI,  §  516; 
Vol.  VIII,  §  470.)  "If  any  woman  entitled  to  dower  or  an  estate  de- 
vised for  Hfe  or  years  in  lieu  of  dower  in  any  lands  or  real  estate  in 
this  state  has  married  or  shall  hereafter  marry,  after  -becoming  en- 
titled to  such  dower  or  estate,  it  shall  be  lawful  for  such  married 
woman  to  execute  a  release  of  such  dower,  interest  and  estate  in  such 
real  estate,  without  her  husband  joining  in  or  executing  the  deed  of 
such  release."    Laws  1902,  p.  237. 

A  married  woman  cannot  convey  any  estate  in  her  lands  but  by  a 
conveyance  executed,  acknowledged  and  certified  to  in  the  form  pre- 
scribed by  the  statute.  Whalen  v.  Manchester  Land  Co.,  65  N.  J.  L. 
206  (47  Atl.  Rep.  443).  Gen.  Stat,  p.  2017,  §  5  construed  and  applied 
—contracts  of  suretyship — liability  on  accommodation  note.  East- 
bum  V.  Vliet,  N.  J.  (46  Atl.  Rep.  735).  As  to  the  right  of  a 
married  woman  to  engage  for  wages  and  recover  them,  see  Turner  v. 
Davenport,  61  N.  J.  Eq.  18  (47  Atl.  Rep.  766)  ;  Turner  v.  Davenport, 

N.  J.  (49  Atl,  Rep.  463). 

Sec.  451.    North  Carolina. 

(See  Vol.  II,  §  412;  Vol.  Ill,  §  485;  Vol.  IV,  §  484;  Vol.  V,  §  496; 
Vol.  VI,  §  517;  Vol.  VII,  §  468;  Vol.  VIII,  472.)  Land  conveyed  to 
a  trustee  for  the  benefit  of  a  married  woman  to  be  conveyed  by  him  as 
she  may  in  writing  request,  cannot  be  conveyed  by  a  deed  executed  by 
her  and  her  husband  during  the  lifetime  of  the  trustee  without  his 
knowledge  or  consent.  Shannon  v.  Lamlb,  126  N.  C.  38  (35  S.  E.  Rep. 
232).  Code,  §  1826  construed  and  applied — charging  separate  estate 
with  payment  of  debt — liusband's  consent.  Wachovia  Nat.  Bank  v. 
Ireland,  127  N.  C.  238  {^7  S.  E.  Rep.  223) ;  Brinkley  v.  Ballance,  126 
N.  C  39.3  (35  S.  E.  Rep.  631)  ;  Rawlings  v.  Neal,  126  N.  C.  271  (35 
S.  E.  Rep.  597). 

Sec.  452.      Oregon. 

(See  Vol.  II,  §  415;  Vol.  VIII,  §  474.)  Construing  and  applying 
Sess.  Laws  1893,  p.  170,  empowering  a  married  woman  to  sell  and  con- 
vey her  property  "to  the  same  extent  and  in  the  samje  manner  that  her 
husband  can  property  belonging  to  him,"  it  is  held  that  she  may  con- 
vey her  property  by  her"  sole  deed;  and  a  mortgage  executed  by  her 
on  land  held  by  her  and  her  husband  as  tenants  by  entireties  creates 
a  valid  lien  on  the  entire  estate  upon  her  surviving  him.  Howell  v. 
Folsom,  38  Or.  184  (63  Pac.  Rep.  116;  84  Am.  St.  Rep.  785). 
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&ec.  453.     Pennsljrvania. 

(See  Vol.  II,  S  416;  Vol.  Ill,  §  487;  Vol.  IV,  §  485;  Vol.  V,  §  499: 
Vd.  VI,  §  519;  Vol.  VII,  §  469;  Vol.  VIII,  §  4?S-)  A  married  woman 
.an  only  convey  her  separate  real  estate  by  a  deed  in  which  her  hus- 
iiand  join?  and  which  she  has  separately  acknowledged.  Bingler  v. 
Bowman.  194  Pa.  SL 210(45  Atl.  Rep.  80).  A  separate  use  estate  created 
111  a  married  woman  is  not  aliena'ble  by  her,  even  with  the  joinder  of 
lier  husband.  Scott  v.  Bryan,  194  Pa.  St,  41  (45  Atl.  Rep.  135) ; 
Hclliday  v.  Hively,  197  Pa.  St.  335  (47  Atl.  Rep.  988).  See  these 
opinions  for  particular  instruments  held  to  create  such  an  estaite.  She 
can  contract  for  the  erection  of  a  house  on  her  separate  estate.  Ban- 
katd  V.  Shaw,  199  Pa.  St.  623  (49  Atl.  Rep.  230).  A  married  woman 
having  duly  signed  and  acknowledged  the  execution  of  a  mortgage  to 
secure  her  husband's  debt,  can  not,  by  her  own  uncorroborated  testi- 
mony, avoid  the  mortgage  on  the  ground  that  it  was  procured  by 
iluress  and  fraud.  American  Brewing  Co.  v.  ReinSburrow,  197  Pa. 
St.  67  (46  Atl.  Rep.  939), 

Sec.  454.     Tennessee. 

(See  Vol.  II.  §  4m;  Vol.  Ill,  g  490;  Vol.  IV,  §  488;  Vol.  V,  §  502; 
Vol.  VI.  S  521 ;  Vol.  Vn,  g  471 :  Vol.  VIII,  §  477.)  A  deed  by  a  mar- 
ried woman  in  which  her  husband  does  not  Join  is  void.  Ellis  v. 
Pearson,    104  Tenn.  591  (58  S.  W.  Rep.  3i8>. 

Sec,  45$.     Texas. 

(See  Vol.  11.  §  421 :  Vol.  Ill,  g  491 :  Vol.  IV.  g  489:  Vol.  V,  §  S93T 
Vol.  VI,  g  522;  Vol.  VIII,  §  478.)  Where,  during  her  marriage,  a 
woman  acquires  title  to  land  'by  adverse  possession  which  be- 
gan before  her  marriage,  the  land  is  'her  separate  estate.  Texas  &  N. 
O.  R.  Co   V.  Speights,  Teic  Civ.  App.  (59  S.  W.  Rep.  572). 

Land  conveyed  to  a  husband  constitutes  his  wife's  separate  estate,  where 
it  was  purchased  by  him  with  her  funds  under  an  agreement  that  it 
was  to  be  her  separate  property  and  be  conveyed  to  her.  Hunt  v. 
Matthews,       Tex.  Civ.  App.  (60  S.  W.  Rep.  674).     A  deed  of 

land  executed  by  a  husband  10  his  wife,  which  recites  that  the  con- 
sideration for  it  was  paid  out  of  her  separate  funds  and  for  her  separate 
use  and  benefit,  conveys  to  her  a  separate  estate  and  a  different  effect 
cannot  be  given  the  deed  by  parol  evidence.  Kahn  v,  Kahn.  94  Tex. 
114  (;8  S.  W.  Rep.  825).  A  deed  of  a  married  woman  conveying  her 
separate  estate  does  not  pass  any  title.  legal  or  equitable,  until  it  has 
been  duly  acknowledged  before  some  officer  authorized  lo  take  acknowl- 
edgments. Silcock  V.  Baker,  Tex.  Civ.  App.  (61  S.  W.  Rep. 
1)391.  A  married  woman's  separate  estate  cannot  be  charged,  under 
Rev,  Stat.,  arts.  2970,  2971,  with  a  claim  for  the  services  of  an  attorney 
'  n'ployed  by  her  husband  to  defend  a  suit  affecting  her  personal  estate, 
■■.  not  appearing  chat  she  authorized  the  employment.  Parker  v.  Wood, 
Tex.  Civ.  App.          (61   S.  W.  Rep.  940).     See  on  this  subject 
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Cushman  v.  Masterson,        Tex.  Civ.  App.  (64  S.  W.  Rep.  1031). 

As  to  the  power  of  a  married  woman  to  bind  herself  by  the  execution 
of  promissory  notes,   see  Noel  v.   Clark,        Tex.    Civ.   App.  (60 

S.  W.  Rep.  356). 

Sec.  456.    Virgina. 

(See  Vol.  II,  §  424;  Vol.  Ill,  §  492;  Vol.  IV.  §  490;  Vol.  V,  §  504: 
Vol.  VI,  §  524;  Vol.  VII,  §  473;  Vol.  VIII,  §  480.)  Code,  §  2284  does 
not  authorize' a  married  woman  to  release  to  her  husband  her  inchoate 
right  of  dower  in  his  lands.  Land  v.  Shipp,  98  Va.  284  (36  S.  E.  Rep. 
391 ;  50  L.  R.  A.  560).  Constniing  and  applying  Code,  §§  2294,  2513,  it 
is  held  that  a  wife  may  dispose  of  her  separate  equitable  estate  by 
will,  unless  restrained  by  the  instrument  creating  the  estate.  Andes  v. 
Roller,  98  Va.  620  (37  S.  E.  Rep.  297). 

Sec.  457.    Washington. 

(See  Vol.  II,  §  425:  Vol.  V.  §  507;  Vol.  VIII,  §  481)  Under  2 
Bal.  Ann.  Codes  and  Stat.,  §  4826,  a  married  woman  may  maintain 
a  suit  to  restrain  the  sale  of  her  homestead  to  pay  the  debt  of  her  hus- 
band.   Ross  V.  Howard,  25  Wash,  i  (64  Pac.  Rep.  794). 

Sec.  458.    West  Virginia. 

(See  Vol.  II,  §  526;Vol.  Ill,  §  493:  Vol.IV,§49i;  Vol.  V,  §  508: 
Vol.  VI,  §  525:  Vol.  VII,  §  474;  Vol.  VIII,  §  482.)  A  deed  of  a  hus- 
band and  wife  for  her  separate  real  estate,  duly  executed,  acknowledged 
and  delivered,  is  good  between  the  parties,  though  not  recorded, 
although  the  letter  of  the  statute  (Code  1887,  ch.  73,  §  6)  includes 
recording  as  an  essential  element  in  the  execution  of  such  a  deed.  The 
husband  need  not  be  named  in  fhe  body  of  the  deed  as  a  grantor  or 
otherwise,  where  he  has  signed  and  acknowledged  it.  Morgan  v. 
Snodgrass,  49  W.  Va.  387  (38  S.  E.  Rep.  695).  Under  Code  1891,  ch. 
66,  §  4  a  conveyance  by  a  wife  and  husband  of  land  held  'by  a  trustee  in 
trust  for  the  wife  is  invalid,  the  trustee  not  joining  in  it.  Johnson  v. 
Sanger,  49  W.  Va.  405  (38  S.  K  Rep.  645).  A  purchase-money  note 
specifying  therein  the  property  on  which  it  is  a  lien,  signed  and 
acknowledged  by  a  married  woman,  and  duly  recorded,  is  not  evidence 
sufficient  of  a  general  charge  against  her  separate  estate,  under  §  12, 
ch.  109,  Acts  1891  (Code,  ch.  66).  Harvey  v.  Curry,  47  \V.  Va.  800 
(35  S.  E.  Rep.  838). 

Sec.  459.    Wisconsin. 

(See  Vol.  II,  §  427;  Vol.  IV,  §  492;  Vol.  VI,  §  526.)  Although  a 
married  woman's  promise  to  pay  her  husband's  debt  is  void  at  law, 
she  may  make  a  present  charge  upon  or  conveyance  of  her  separate 
property  for  or  in  payment  of  such  a  debt.  Fitzgerald  v.  Dunn,  112 
Wis.  37  (87  N.  \V.  Rep.  803). 
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Sec.  460.  Mechanics'  liens  of  statutory  creation — Con- 
stitutionality of  statutes.  The  ripht  of  a  mechanic's  lien  is 
piire:y  statutory,  is  in  derogation  of  the  common  law,  and  in 
order  to  acquire  such  lien,  the  essential  requirements  of  the 
statute  must  be  observed.  Hall  v.  Erkfitz,  125  Mich.  332  (84 
K.  W.  Rep.  310).  The  right  to  a  lien  for  services  rendered 
imder  a  contract  is  determined  by  the  law  in  force  at  the  time 
of  its  execution.  Griffin  v.  Seymour,  15  Colo.  App.  487  (63 
Pac.  Rep.  809).  The  right  to  a  mechanic's  lien  given  bj  a 
statute  may  be  destroyed,  pending  suit  to  enforce  it,  by  a  re^ 
peal  of  the  statute  without  any  saving  clause.  Wilson  v 
Simon,  91  Md,  i  (45  Atl,  Rep.  1032;  80  Am.  St.  Rep.  427) 
A  statute  (Cal.  Code  Civ.  Proc,  g  1203)  providing  in  a  cer- 
tain class  of  building  contracts  required  by  law  to  be  filed  foi 
record,  there  shall  be  filed  with  such  contract  a  good  and 
sufficient  bond  as  security  for  laborers  and  materialmen  and 
upon  which  tliey  may  maintain  an  action  not  exceeding  its 
amount,  in  addition  to  their  right  to  a  lien,  and  which  provides 
tJKit  a  failure  to  file  such  bond  shall  render  "the  owner  and 
contractor  jointly  and  severally  liable  in  damages  to  any  and 
all  materialmen,  laborers,  and  subcontractors  entitled  to  liens 
upon  the  property  affected  by  said  contract,"  is  unconstitu- 
tmnal.  Gibbs  v.  Tally,  133  Cal.  373  (65  Pac.  Rep.  970). 
Hums'  Ind.  Rev.  Stat.,  §§  7255-7259,  giving  contractors,  sub- 
contractors, materialmen  and  laborers  a  lien  op  buildings  for 
which  they  have  furnished  labor  or  material,  is  constitutional, 
aiihough  subcontractors  and  materialmen  may  acquire  a  lien 
thereunder  without  any  notice  to  or  contract  with  the  owner. 
Ilarrett  v.  Millikan,  156  Ind.  510  {60  N.  E.  Rep.  310").  The 
law  giving  a  mechanic's  Hen  is  based  upon  the  principle  that 
the  thing  done  for  which  a  lien  is  claimed  increased  the  value 
of  tlie  property  of  the  owner.  Campbell  v.  Taylor  Mfg.  Co., 
O2  N.  J.  Eq.  307  (49  Atl.  Rep.  1119). 
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Sec.   461.    Construction   of  mechanics'   lien   statutes. 
Cal.  Stat.  1885,  p.  143,  as  amended  in  1887  by  Code  Civ.  Proc., 
§  1 191,  construed  and  applied — lien  for  constructing  sidewalks 
or  rooms  under  same.     Santa  Cruz  Rock  Pavement  Co.  v. 
Lyons,  133  Cal.  114  (65  Pac.  Rep.  329).  Cal.  Code  Civ.  Proc, 
g  1203  construed  and  applied — giving  of  bond  in  case  of  a 
building  contract.    Gibbs  v.  Tally,        Cal.         (63  Pac.  Rep. 
168).    For  construction  of  Louisiana  mechanic's  lien  law,  see 
Willey  V.  St.  Charles  Hotel  Co.,  52  La.  Ann.  1581   (28  So. 
Rep.  182).    Applying  Mass.  Pub.  Stat.,  ch.  191,  §  I,  giving  a 
lien  for  a  debt  "due  for  labor  performed  or  furnished  or  for 
materials  furnished  and  actually  used  in  the  erection    *     *     * 
of  a  building    *     *     *     upon  real  estate"  by  virtue  of  an 
agreement  with  the  owner,  it  is  held  that  a  builder  may  estab- 
lish a  lien  for  the  amount  due  him  in  equity  and  good  con- 
science for  the  benefit  conferred  by  him  on  the  landowner  by 
placing  the  structure  on  the  land,  when  his  contract  made  with 
the  owner  has  been  substantially  performed,  although  some- 
thing called  for  by  the  contract  may  not  have  been  done.  Moore 
V.  Dugan,  179  Mass.  153  (60  N.  E.  Rep.  488).    Mass.  Pub. 
Stat.,  ch.  191,  §  42  construed  and  applied — release  of  property 
by  giving  bond  to  lien  claimant.    Taunton  Sav.  Bank  v.  Bur- 
i^ell,  179  Mass.  421  (60  N.  E.  Rep.  930).    Tenn.  Laws  1889, 
ch.  103  construed  and  applied — right  of  materialmen  to  remove 
buildings  from  land  of  married  w^oman.      Baker  v.   Stone, 
(Tenn.  Ch.)  58  S.  W.  Rep.  761.    Wash.  Laws  1897,  P-  5S» 
§  I  held  constitutional.    Fitch  v.  Applegate,  24  Wash.  25  (64 
Pac.  Rep.  147) . 

Sec.  462.     Public  property.     A  mechanic's  lien  cannot 
^  enforced  against  the  bed  of  a  lake  for  driving  piles  therein,  as 
^"^  land  belongs  to  the  state.    Houlihan  v.  Clark,  no  Wis.  43 
(^5  ^.  W.  Rep.  676).    The  purchase  by  a  city  of  property 
already. subject  to  a  mechanic's  lien  will  not  defeat  its  enforce- 
ment.   City  of  Salem  v.  Lane  &  Bodley  Co.,  189  111.  593  (60 
X.  E.  Rep.  37;  82  Am.  St.  Rep.  481).    A  mechanic's  lien  may 
be  enforced,  under  Wis.  Rev.  Stat.  1898,  §§  1775,  1775a,  3314, 
33^5'  against  the  power  house  of  an  electric  railway  and  light 
company  having  a  contract  to  furnish  a  city  with  light,  where 
it  is  admitted  that  such  power  house  is  not  essential  to  the  op- 
eration and  maintenance  either  of  the  company's  street  railway 
or  of  the  electric  light  plant  for  the  public  purposes  for  which 
the  company  was  established.     Pittsburg  Testing  Laboratory 
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V.  Milwaukee  Elec.  Ry.  &  L.  Co.,  no  Wis.  633  {86  X.  W. 
Rep,  592 ;  84  Am.  St.  Rep.  948J .  See  opinion  for  exhaustive 
review  of  cases  on  this  subject. 


Sec.  463.  Kind  of  labor  or  material  for  which  a  lien 
may  be  claimed.  A  lien  may  be  enforced  for  iprading  a  city 
lot  where  such  grading  is  reasonably  necessary  to  the 
proper  construction  and  occupancy  of  the  house.  Reid  v. 
Berry,  178  Mass.  260  (59  N.  E.  Rep.  760).  A  lien  may  be 
claimed  for  chandeliers  placed  in  a  dwelling  house  by  the  direc- 
tion of  its  owner  with  an  intention  on  his  part  that  they  should 
become  a  part  of  the  building.  McFarlane  v.  Foley,  27  Ind. 
App.  484  (60  N.  E.  Rep.  357;  87  Am.  St.  Rep.  264).  A  stat- 
ute (Conn.  Gen.  Stat.,  §  3018)  giving  a  lien  for^  labor  and  ma- 
terials used  in  the  construction  of  "appurtenances"  to  a  build- 
ing, authorizes  a  hen  for  the  construction  of  a  well  in  the  back 
yard  near  a  house  and  necessary  for  the  use  of  the  occupants 
of  such  house,  although  the  well  is  not  connected  with  the 
house  and  was  built  afterward  under  a  separate  contract, 
Balch  V.  Chaffee,  ^j,  Conn.  318  (47  Atl.  Rep.  327;  84  Am.  St, 
Kep.  155).  One  furnishing  an  engine  to  the  owner  of  land 
to  be  used  by  him  in  the  construction  of  an  electric  light  plant 
thereon,  to  be  conveyed  by  him  to  a  city  when  the  plant  is 
completed,  is  a  contractor,  within  the  meaning  of  Kurd's  111. 
Rev,  Stat.  1899,  p.  1104,  §  l,  giving  a  lien  to  one  who  con- 
tracts with  the  owner  of  land  to  furnish  material,  machinery, 
etc,  to  be  used  in  the  erection  of  improvements  thereon;  and 
where  the  contract  so  provides  such  lien  may  include  the 
services  and  expenses  of  an  expert  employed  by  the  contractor 
to  set  the  engine.  City  of  Salem  v.  Lane  &  Bodlev  Co.,  1S9 
Hi.  593  {60  K.  E.  Rep.  37;  82  Am.  St.  Rep.  481).  Ballinger's 
Or.  Ann.  Codes  &  Stat.  §  5902  gives  any  person  who  clears 
land  at  the  owner's  request  a  Hen  thereon  for  the  labor  per- 
formed, and  it  is  not  essential  to  such  lien  that  the  parties  con- 
templated the  lien  at  the  time  of  making  the  contract.  String- 
ham  V,  Davis,  23  Wash.  568  (63  Pac.  Rep.  230), 


Sec.  464.  Lien  for  services  of  architect  or  superin- 
tendent. An  architect  who  prepares  plans  and  specifica- 
tions for  a  building,  and  superintends  the  construction  of  such 
building  in  accordance  therewith,  has  a  lien  for  his  services, 
both  in  preparing  said  plans  and  specifications  and  in  superin- 
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tending  such  construction.     Boyle  v.  Mining  Q).,  epitomized 
in  Ballard's  Law  of  Real  Property,  Vol.  VI,  §  535 ;  9  N.  Mex. 
237  (50  Pac.  Rep.  347).    distinguished.    Johnson  v.  McClure, 
10  N.  Mex.  506  (62  Pac.  Rep.  983).    The  court  say:  "We 
have  made  a  thorough  examination  of  the  authorities,  and  are 
convinced  that  the  great  weight  of  authority,  as  well  as  the 
better  reasoning,  is  in  favor  of  the  right  of  the  superintending- 
architect    to  have  his  Hen,  under  statutes  like  ours  providing 
for  liens  for  'every  person  performing  labor,'  not  only  for  his 
services  in  superintending  the  work,  but  also  for  his  plans  and 
specifications  in  accordance  with  which  the  building  is  ei'ectcd. 
Phillips,   Mech.   Liens,  §   158;  Boisot,  Mech.  Liens,  §   116; 
Kneel.  Mech.  Liens,  §  13a;  Stryker  v.  Cassidy,  76  N.  Y.  50 
(32  Am.  Rep.  262)  ;  Insurance  Co.  v.  Rowand,  26  N.  J.  Eq. 
389 ;  Bank  v.  Gries,  35  Pa.  St.  423 ;  Knight  v.  Norris,  13  Minn.. 
473   (Gil.  438)  ;  Hughes  v.  Torgerson,  96  Ala.  346  (11   So. 
Rep.  209;  16  L.  R.  A.  600;  38  Am.  St.  Rep.  105)  ;  Taylor  v. 
Gilsdorf,  74  111.  '354;  Phoenix  Furniture  Co,  v.  Put-in-Bay 
Hotel  Co.,   (C.  C.)  66  Fed.  Rep.  683;  Gardner  v.  Leek,  52 
INIinn.  522  (54  N.  W.  Rep.  746)  ;  Van  Dom  v.  Mengedont, 
41  Neb.  525  (59  N.  W.  Rep.  800)  ;  Parsons  v.  Brown,  97  la* 
699  (66  N.  W.  Rep.  880) ;  Rinn  v.  Power  Co.,  (Sup.)  38  N. 
Y.  Supp.  345;  Mining  Co.  v.  Bouscher,  9  Colo.  385  (12  Pac. 
Rep.  433)  ;  Mulligan  v.  Mulligan,  18  La.  Ann.  20;  Amoldi  v. 
Gouin,  22  Grant.  Ch.  314.    We  are  cited  to  numerous  author- 
ities by  appellees,  but,  with  the  exception  of  a  few  which  will 
be  noticed  hereafter,  they  all  go  to  the  proposition  only  that  an 
architect  who  furnishes  plans  and  specifications,  but  who  does 
not  superintend  the  construction  of  the  building  in  accordance 
therewith,  is  not  entitled  to  a  lien.    Appellees  cite  Reader  v. 
Bensberg,  6  Mo.  App.  445 ;  Foushee  v.  Grigsby,  12  Bush.  75 ; 
Thompson  v.  Baxter,  92  Tenn.  305  (21  S.  W.  Rep.  668;  36 
^^ni.  St.  Rep.  85),  decided  by  a  divided  court;  Mitchell  v. 
f'ackard,  168  Mass.  465   (47  N.  E.  Rep.  113;  epitomized  in 
Ballards'  Law  of  Real  Property,  Vol.  VI,  §  534) ;  Ames  v. 
%er,  41  Me.  397, — all  of  which  seem  to  support  appellees'  con- 
^^ntion  that  there  is  no  lien  for  either  plans  or  superintendence, 
except  Mitchell  v.  Packard,  168  Mass.  465   (47  N.  E.  Rep. 
llj),  which  declares  that  in  Massachusetts  there  is  a  lien  for 
^iiperintendence  but  not  for  plans.     These  cases  are  contrary 
to  what  we  consider  the  better  doctrine  and  weight  of  authority, 
and  we  must  decline  to  follow  them." 
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Sec^  465.  Labor  on  mining  claim — Statutes  construed. 
Ariz.  Rev.  Stat.,  §  2276  does  not  authorize  the  enforcement  of 
a  mechanic's  lien  against  the  freehold  for  labor  performed  on 
a  mine  under  a  contract  with  the  lessee  thereof  alone.  Griffin 
V.  Hurley,  Ariz.  (65  Pac.  Rep.  147).  The  same  rule  is 
adhered  to  in  Colorado.  Laws  1895,  p.  202  construed  and  ap- 
]ilied,  Morrell  Hardware  Co.  v.  Princess  Gold-Min.  Co., 
Colo.  App.  (63  Pac.  Rep.  807).  A  purchaser  of  a  mine 
who  is  let  into  possession  thereof  pending  the  performance  of 
iiis  contract  of  purchase,  which  provides  that  the  deed  to  the 
]iroperty  is  to  remain  in  escrow  and  the  property  of  the  grantor 
until  certain  payments  are  made,  and  which  provided  that  he 
should  operate  the  mine  at  his  own  expense,  depositing  the 
bullion  to  the  credit  of  the  owner,  is  not  the  agent  of  the  owner 
so  as  to  give  persons  employed  by  him  to  work  on  the  mine  a 
lien  for  their  labor,  under  Ariz,  Rev.  Stat.,  §g  2276,  2280. 
Walter  C.  Hadley  Co.  v.  Cummings,  Ariz.  {64  Pac. 
Rep.  443).  Labor  in  a  mine  is  not  a  "building"  or  "improve- 
ment" constructed  "upon"  lands,  within  the  meaning  of  Cal. 
Code  Civ.  Proc,  §  1192,  giving  a  lien  for  such  structures 
erected  with  the  knowledge  of  the  owner,  unless  he  gives  notice 
ivithin  three  days  that  he  will  not  be  liable  therefor.  Code 
Civ.  Proc,  §  1 183  construed  and  applied — work  done  on  mine 
at  instance  of  owner's  agent — proof  of  agency.  Reese  ^■.  Bald 
Mountain  Consol.  Gold-Min.  Co.,  133  Cal.  285  (65  Pac.  Rep. 
578).  Construing  and  applying  Colo.  Laws  1893,  p.  315,  g 
I  (3  Mills'  Ann.  Stat.,  §  2867),  giving  a  lien  to  "architects,  en- 
gineers and  artisans  who  have  furnished  designs,  plans,  plats, 
maps,  specifications,  drawings,  estimates  of  cost,  sur\'eys  or  su- 
l«rintendence,"  and  the  provisions  of  which,  by  Laws  1895,  p. 
202,  are  extended  to  all  persons  who  shall  do  work  or  furnish 
material  for  the  working  or  development  of  any  mining  claim, 
or  for  such  services  in  search  of  metals  or  minerals,  it  is  held 
that  a  geologist  and  mining  expert,  who  contracted  to  explore 
flnd  examine  certain  mines  and  surrounding  country  with  ref- 
erence to  their  mineral  and  geological  character,  is  not  entitled 
to  assert  a  lien  on  the  property  for  such  services.  Lindemann 
\.  Belden  Consol.  Min.  &  Mill.  Co.,  Colo.  App.  (65 
Pac.  Rep.  403).  N.  Mex.  Conip.  Laws  1897,  §§  2217,  2226 
construed  and  applied — right  of  laborers  emplojed  by  part  of 
the  co-owners  of  a  mining  claim,  to  a  Hen.  Post  v.  Fleming, 
10  N.  Mex.  476  (62  Pac.  Rep.  1087).  Construing  and  apply- 
iig  S.  Dak.  Comp.  Laws,  §  2039,  as  amended  by  Laws  1895, 
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ch.  134,  and  §  5469,  it  i^  held  that  neither  section  gives  a  lien 
for  powder,  fuse,  steel  and  tools  furnished  to  a  mining  com- 
pany not  shown  to  have  been  furnished  for  the  erection  of  any 
particular  building  or  other  improvement  upon  the  mine,  and 
where  the  only  finding  on  the  subject  is  that  such  materials 
were  used  in  the  development,  improvement  and  repair  of  the 
property.  Sutton  v.  Consolidated  Apex.  Min.  Co.,  14  S.  Dak. 
33  (84N.  W.  Rep.  211). 

Sec.  466.  Improvements  by  vendee.  A  mere  agree- 
ment to  sell  land  does  not  of  itself  give  to  the  vendee  such  an 
equitable  estate  in  the  property  as  to  enable  him  to  create  a  lien 
as  owner  which  would  affect  the  vendor's  title,  even  if  the 
materials  for  which  the  lien  is  claimed  were  furnished  with  the 
owner's  consent.  Under  a  bond  for  a  deed  requiring  the  par- 
tial erection  of  a  building  on  the  premises  before  the  delivery 
of  the  deed,  the  vendee  has  such  an  equitable  interest  that  con- 
tractors may  enforce  mechanic's  liens  against  the  property,  and 
their  claims  for  work  and  materials  necessarily  furnished  in 
such  partial  erection  are  prior  to  a  mortgage  executed  to  the 
vendor  for  a  part  of  the  purchase  price,  but  their  liens  for  the 
construction  of  the  remainder  of  the  building  would  be  junior 
to  such  a  mortgage.  Hillhouse  v.  Pratt,  74  Conn.  113  (49 
AtLRep.  90s). 

Sec.  467.  Improvements  by  lessee.  A  lessee  bound 
by  his  lease  to  erect  certain  buildings  on  the  leased  premises, 
which  are  at  once  to  become  a  part  of  the  realty,  is  not  a  "con- 
tractor" within  the  meaning  of  the  mechanic's  lien  statute  of 
Illinois.  Carey-Lombard  Lum.  Co.,  v.  Jones,  187  111.  203  (58 
N.  E.  Rep.  347) .  A  mechanic's  lien  for  materials  furnished  for 
the  erection  of  a  building  by  a  tenant  on  the  leased  premises 
cannot  be  enforced  against  it  as  his  property,  in  the  absence 
of  evidence  showing  that  such  building  was  not  permanently 
annexed  to  the  soil,  or  that  it  was  intended  as  a  mere  agri- 
cultural fixture.  Stevens  v.  Burnham,  62  Neb.  672  (87  N. 
^V.  Rep.  546).  Under  Kurd's  111.  Rev.  Stat.  1897,  p.  1034, 
authorizing  the  enforcement  of  a  mechanic's  lien  by  one  fur- 
nishing materials  under  a  contract  with  one  whom  the  owner 
^f  the  land  "has  authorized  or  knowingly  permits  to  improve 
the  same,"  it  is  held  that  a  lien  may  be  enforced  for  materials 
^o  furnished  to  a  lessee  for  making  improvements  which  by 
^*^e  terms  of  his  lease  he  is  bound  to  make,  and  which  upon 
their  erection  at  once  become  a  part  of  the  realty,  notwith- 
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standing  a  stipulation  in  the  lease  that  the  lessee  "shall  permit 
no  mechanic's  liens  to  attach  to  said  premises,"  Carey-Lom- 
bard Lum.  Co.  V.  Jones,  187  111.  203  (58  N.  E.  Rep.  347).  A 
provision  in  a  lease  that  "the  said  premises  are  to  be  fully 
fitted  up  and  completed  for  the  liquor  and  restaurant  business 
contemplated  to  be  carried  on  at  said  premises  within  three 
months  from  date,  and,  should  the  tenant  fail  or  neglect  to 
have  the  same  fully  fitted  up  within  said  three  months,  then  this 
lease  to  be  null  and  void,  and  of  no  efEect  as  between  the  parties 
hereto,"  constitutes  a  sufficient  consent  on  the  part  of  the 
lessor,  under  N.  Y.  Laws  1885,  cli.  342,  to  charge  the  property 
with  a  lien  for  claims  accruing  on  account  of  the  making  of 
such  improvements  by  the  tenant.  Jones  v.  Menke,  168  X. 
Y.  61  (60  N.  E.  Rep.  1053).  The  fact  that  the  owner  of 
leased  premises  and  her  husband,  during  the  progress  of  im- 
provements made  thereon  by  the  lessee,  passed  the  premises 
frequently,  talked  with  the  lessee  as  to  such  improvements,  and 
made  no  objection  to  their  erection,  does  not  authorize  the  en- 
forcement of  a'  mechanic's  lien  against  the  owner,  where  the 
lease  provided  that  the  lessee  should  make  certain  improve- 
ments at  his  own  cost,  witliout  cost  to  the  lessor,  and  should 
discharge  all  mechanic's  liens  for  such  improvements.  DeKh-n 
V.  Gould,  165  N.  Y.  282 ;  {59  N.  E.  Rep.  95 ;  80  Am.  St.  Rep. 

Sec.  468.  Improvements  by  husband  of  owner.  A 
mechanic's  lien  cannot  be  enforced  against  the  real  estate  of  a 
wife  under  a  contract  with  the  husband  only.  Kor  can  a  lien 
be  enforced  against  a  building  erected  by  a  husband  on  his 
wife's  land,  for  materidls  purchased  by  him  and  used  therein, 
where  no  notice  of  intention  to  assert  a  lien  is  served  upon 
him.  Hall  v.  Erkfitz,  125  Mich.  332  (84  N.  W.  Rep.  310). 
A  finding  that  a  husband  acted  for  his  wife  in  making  a  build- 
ing contract  is  justified,  where  she  owned  the  land,  wanted 
houses  built  upon  it,  knew  they  were  building,  used  funds  of 
her  own,  and  borrowed  more,  to  pay  upon  the  contract,  and 
paid  some  of  the  bills  with  her  individual  checks ;  and  her 
liability  on  such  contract  is  not  affected  by  the  fact  that  he  fur- 
nished some  money  used  in  building,  and  represented  to  the 
contractor  that  he  was  the  owjier  of  the  land.  Frohlich  v.  Car- 
roll, 127  Mich.  561  (86  N.  W.  Rep.  1034).  For  exhaustive 
collation  of  authorities  on  "Mechanics'  liens  on  separate  prop- 
erty of  married  women,"  see  note  in  83  Am.  St.  Rep.  517-524. 
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Sec.  469.  Subcontractors  and  materialmen.  The  fact 
that  materials  were  furnished  to  one  of  a  firm  of  builders  for 
improvements  they  were  making  on  a  tract  of  land  they  had  a 
contract  to  purchase,  and  the  other  member  of  the  firm  was 
not  a  party  to  the  purchase  thereof,  does  not  release  the  latter's 
interest  from  a  mechanic's  lien  therefor.  Real-Estate  &  Imp. 
Co.  V.  Phillips,  90  Md.  515  (45  Atl.  Rep.  174).  In  Indiana,  in 
order  for  one  furnishing  materials  to  a  contractor  to  enforce 
a  lien  therefor,  he  must  show  that  materials  were  specially 
furnished  for  the  particular  building  on  which  it  is  sought  to 
enforce  the  lien,  and  to  be  used  therein.  Miller  v.  Fosdick,  26 
Ind.  App.  293  (59  N.  E.  Rep.  488).  In  Rhode  Island,  in  order 
to  enforce  a  mechanic's  lien  for  material  sold  to  a  contractor 
and  not  to  the  owner  of  the  property,  it  is  necessar}'  to  precede 
the  filing  of  the  complaint  or  petition  by  a  notice  to  the  owner 
of  intention  to  claim  a  lien,  and  by  the  filing  of  a  specific  ac- 
count for  the  purpose  of  commencing  process.  Perkins  v. 
Blair,  22  R.  I.  334  (47  Atl.  Rep.  883).  The  right  to  a  lien 
is  complete  when  a  materialman  has  completed  his  contract  to 
ifumish  materials  for  a  building,  except  certain  doors  and 
drawers,  the  dimensions  of  which  have  not  been  furnished  to 
him  prior  to  the  completion  of  the  building,  he  being  at  all 
times  ready  to  supply  them.  Frohlich  v.  Carroll,  127  Mich. 
561  (86  N.  W.  Rep.  1034).  A  mechanic's  lien  cannot  be  en- 
forced  for  the  price  of  machines  which  are  merely  set  in  a  fac- 
tory, and  which  are  stayed  in  their  places  merely  to  make  them 
steady,  and  not  for  the  purpose  of  incorporating  them  into  the 
building,  and  making  them  a  part  of  the  realty.  Campbell  v. 
Taylor  2^Ifg.  Co.,  62  N.  J.  Eq.  307  (49  Atl.  Rep.  11 19).  But  one 
making  a  certain  part  of  a  brewing  apparatus,  under  a  contract 
to  furnish  and  set  up  the  same  in  a  building  specially  con- 
structed therefor,  and  according  to  minute  specifications  and 
drawings,  is  entitled  to  a  lien,  although  part  of  his  labor  was 
done  at  the  works,  and  they  were  put  in  position  by  another. 
Scannell  v.  Hub  Brewing  Co.,  178  Mass.  288  (59  N.  E.  Rep. 
628). 

Sec.  470.  Subcontractors  and  materialmen — Statutes 
construed.  Cal.  Code  Civ.  Proc,  §  1184,  relative  to  the 
mode  and  time  of  payment  and  the  withholding  of  a  percentage 
of  the  contract  price,  has  no  application  to  a  case  where  the 
contract  price  is  less  than  $1,000.  See  opinion  as  to  applica- 
tion of  §  1 201.    Southern  California  Lumber  Co.  v.  Jones,  133 
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Cal.  342  {65  Pac.  Rep.  378).  Although  Cal.  Code  Civ.  Proc. 
§  [187,  provides  that  cessation  from  labor  for  30  days  on  any 
contract  or  building:  shall  be  deemed  equivalent  to  a  comple- 
tion thereof,  for  all  the  purposes  of  a  mechanic's  lien,  in  case  of 
abandonment  of  a  contract  before  completion,  §  1200  controls, 
and  the  materialmen  are  not  then  entitled  to  their  proportion  of 
the  amount  still  unpaid  under  the  contract,  but  the  portion  of 
the  contract  price  applicable  to  their  Hens  is  determined  by  de- 
ducting the  payments  then  due  and  actually  paid  from  the  value 
of  the  work  and  materials  already  done  and  furnished,  estimated 
by  the  standard  of  the  whole  contract  price.  MacDonald  v. 
Hayes,  132  Cal.  490  (64  Pac.  Rep.  850).  III.  Rev.  Stat,  ch. 
82,  §  3  construed  and  applied — notice  by  subcontractor  claim- 
ing a  lien  against  a  railroad.  See  opinion  for  determination  of 
rights  under  a  particular  contract.  Chicago  &  E.  I.  R.  Co.  v. 
Moran,  187  111.  316  (58  N.  E.  Rep.  335).  Kurd's  111.  Rev. 
Stat.  1899,  p.  1106,  §  7;  p.  1109,  §  22;  p.  1113, 1  33,  construed 
and  applied — right  of  subcontractors  to  lien — notice— con- 
tractor's contract.  Keeley  Brewing  Co.  v.  Neubauer  Decorat- 
ing Co.,  194  111.  580  {62  N.  E.  Rep.  923).  A  subcontractor 
who  furnishes  material  or  performs  labor  in  the  erection  of  any 
house,  mill,  manufactory  or  other  building  cannot  claim  a 
lien,  under  Burns'  Ind.  Rev.  Stat.,  §  7255,  without  ^ving  the 
notice  required  by  §  7257,  the  provision  in  the  latter  part  of  g 
7255  dispensing  with  notice  applying  only  to  "claims  for  wages 
for  mechanic's  and  laborers"  employed  in  a  mill,  the  owner  of 
which  is  in  failing  circumstances.  Sulzer-Vogt  Mach.  Co.  v. 
Rushville  Water  Co.,  Ind.  App.  (62  N.  E.  Rep.  649). 
In  Iowa,  a  subcontractor  cannot  enforce  a  mechanic's  lien  for 
materials  furnished  to  a  building  when  he  does  not  notify  the 
o^^ler  of  the  property  of  his  claim  until  after  the  latter  lias 
paid  the  principal  contractor,  and  the  contract  contains  no  pro- 
visions as  to  the  payment  of  claims  or  liens,  as  a  subcontractor 
is  bound  to  know  tlie  terms  of  the  contract  between  the  owner 
and  the  contractor,  whether  it  be  written  or  oral.  Iowa  Stone 
Co.  V.  Crissman,  112  la.  122  (83  N.  W.  Rep.  794).  Prior  to 
the  amendment  of  the  Kentucky  mechanic's  lien  law  by  Act 
Mar.  21,  1896,  a  materialman  could  acquire  no  Hen  except  by 
giving  notice  to  the  owner,  and  then  only  to  the  extent  that  the 
owner  was  indebted  to  the  contractor.  Kinsy  v.  Eilerman, ' 
Ky,  {62  S.  W.  Rep.  1009 ;  23  Ky.  Law  Rep.  913).  Under 
Minn.  Gen.  Stat.  1894,  §  6229  one  furnishing  materials  to  a 
subcontractor  for  the  construction  of  a  building  is  entitled  to  a 


423  EPITOME    OF    CASES  §  470 

lien.  Pittsburg  Plate-Glass  Co.  v.  Sisters  of  the  Sorrowful 
Mother,  83  Minn.  29  (85  N.  VV.  Rep.  829).  Mo.  Rev.  Stat., 
1889,  §  4207  construed  and  applied — ^time  within  which  sub- 
contractors lien  must  be  filed.  General  Fire  Extinguisher  Co. 
V.  Schwartz  Bros.  Commission  Co.,  165  Mo.  171  (65  S.  W, 
Rep.  318).  The  rights  of  a  materialman  serving  notice  on  the 
owner  of  a  building,  under  the  statute  of  New  Jersey,  are  lim- 
ited to  the  funds  in  the  hands  of  such  owner  to  which  the  orig- 
inal contractor  has  an  enforcible  right.  Blauvelt  v.  Fuller,  66 
N,  J.  L.  46  (48  Atl.  Rep.  538).  The  parts  of  completed  ma- 
chines temporarily  separated  for  convenience  in  shipping  are 
not  "materials"  for  the  erection  of  fixed  machinery,  within  the 
N.  J.  mechanic's  lien  act,  allowing  a  Hen  for  a  debt  contracted 
for  furnishing  material  for  the  erection  of  fixed  machiner}'. 
Campbell  v.  Taylor  Mfg.  Co.,  62  N.  J.  Eq.  307  (49  Atl.  Rep. 
1 1 19).  One  who,  in  the  capacity  of  a  retail  dealer,  furnishes 
material  for  a  building  to  a  contractor  having  charge  of  its 
erection,  is  not  an  agent,  contractor,  subcontractor,  architect, 
builder,  or  other  person  having  charge  of  the  construction  of  a 
building,  within  the  meaning  of  Hill's  Ann.  Or.  Laws,  §  3669, 
giving  a  mechanic's  lien  for  materials  furnished  to  such  per- 
sons, so  as  to  give  a  right  to  a  mechanic's  lien  to  a  third  person 
from  whom  he  orders  some  of  the  materials.  Fisher  v.  Tom- 
linson,  40  Or.  iii  (66  Pac.  Rep.  696).  N.  J.  Gen.  Stat.,  pp. 
2073,  2074,  §§  38,  41  construed  and  applied — rights  of  ma- 
terialman giving  notice  to  owner  of  contractor's  failure  to  pay. 
Booth  V.  Keifer,  60  N.  J.  Eq.  57  (47  Atl.  Rep.  12).  A  man- 
ufacturer of  iron  furnishing  iron  pipes  to  contractor  for  the 
construction  of  city  water  works  may  claim  a  lien,  under  2 
N.  J.  Gen.  Stat.,  p.  2078,  giving  a  lien  to  a  "mechanic,  mer 
chant,  or  trader"  who  is  employed  on  or  furnishes /material  for 
a  city  improvement.  Camden  Iron  Works  v.  City  of  Camden, 
60  N.  J.  Eq.  211  (47  Atl.  Rep.  220).  The  court  of  chancery 
is  the  proper  forum  in  which  to  enforce  a  lien  given  by  this 
statute ;  and  the  statute  gives  a  lien  to  one  who  furnishes  ma- 
terials or  does  work  under  agreement  with'  a  subcontractor. 
Garrison  v.  Borio,  61  N.  J.  Eq.  236  (47  Atl.  Rep.  1060). 
Tenn.  Code  1858,  §§  1981,  1986,  1987,  and  Acts  1873,  ch,  19, 
construed  and  applied— enforcement  of  subcontractor's  lien— 
by  judgment  or  attachment.  Taylor  v.  Tennessee  Lumber  Co., 
107  Tenn.  41  (63  S.  W.  Rep.  1130).  A  statute  (Tex.  Rev. 
Stat.,  art.  3296)  giving  a  lien  to  materialmen  filing  an  "itemized 
account'*  is  not  complied  with  by  an  undated  account  merely 
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specified  as  a  "bilhof  sash  and  doors"  and  a  "bill  of  mill  work."  ' 
An  account  properly  itemized,  but  having  only  one  date  at  the 
top  of  the  first  page,  is  sufficient  as  to  all  items  which  might 
have  been  delivered  on  that  date.  Meyers  v.  Wood,  Tex. 
(65  S.  W.  Rep.  174).  Utah  Rev.  Stat.,  g§  1372.  I373. 
1386  construed  and  applied — extent  of  subcontractor's  lien — 
contract  price — notice  to  owner.  Sierra  Nevada  Lumber  Co. 
V.  Wiiitmore,  24  Utah,  130  (66  Pac.  779).  Va.  Code,  gg  2477, 
2479  construed  and  applied — notice  by  subcontractor  to  owner 
— extent  of  owner's  liability.  Schreiber  v.  Citizen's  Bank,  99 
Va.  257  (38  S.  E.  Rep.  134).  Under  Wis.  Rev.  Stat.  1898,  g 
3315,  giving  a  subcontractor  a  mechanic's  lien  provided  he 
gives  written  notice  to  the  owner  of  the  property  of  his  inten- 
tion to  claim  a  lien,  and  files  a  claim  for  a  lien  as  provided  by  § 
3320,  the  latter,  to  be  sufficient,  must  state  to  whom  the  orig- 
inal contract  for  the  construction  of  the  building  was  made,  and 
allege  the  giving  of  the  notice  to  the  owner,  Scott  v.  Chris- 
tianson,  no  Wis.  164  (85  N,  W.  Rep.  658).  For  particular 
notice  held  sufficient  under  §  3315,  see  Wambold  v.  Gehring 
109  Wis.  122  {85  N.  \V.  Rep.  117). 

Sec.  471.  Subcontractors  and  materialmen — Hew  far 
affected  by  payments  to  or  contracts  with  the  principal  con- 
tractor. A  materialman's  right  to  a  lien  is  not  affected  by 
the  fact  that  the  contractor,  a  corporation,  had  no  power  under 
its  charter  to  make  the  contract.  General  Fire-Extinguislier 
Co.  V.  Magee  Carpet  Works,  199  Pa.  St.  647  {49  Atl.  Rep. 
366).  Under  the  statutes  of  Wisconsin  a  subcontractor's  Hen 
for  a  claim  lienable  in  its  nature  can  be  enforced  regardless  of 
the  fact  that  nothing  is  due  the  principal  contractor  or  that  the 
^mount  of  such  claim  exceeds  the  contract  price.  If  a  building 
contract  stipulate  that  there  shall  be  no  liens  filed  upon  the 
building,  a  subcontractor  will  be  held  to  be  a  party  thereto  and 
Imund  thereby ;  but  an  agreement  in  a  building  contract  that  the 
contract  price  shall  in  whole  or  in  part  be  retained  by  the  owner 
till  alt  lienable  claims  be  paid,  or  that  it  shall  constitute  a  trust 
fund  to  pay  them,  recognizes  the  probability  of  there  being 
such  claims  rather  than  stipulates  that  no  liens  shall  be  filed. 
Seeman  v.  Biemann,  108  Wis.  365  (84  N.  W.  Rep.  490). 
"Where  a  contractor  for  driving  piles  in  a  lake,  and  placing  a 
building  thereon  for  a  boat-house  is  not  entitled  to  recover 
because  of  not  having  placed  the  piles  and  building  as  agreed, 
those  claiming  as  subcontrnctnrs  for  driving  the  piles  cannot 
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enforce  a  lien.    Houlihan  v.  Qark,  no  Wis.  43  (85  N.  W. 
Rep.  676) .    In  South  Dakota,  following  Utter  v.  Crane,  37  la. 
631,  it  is  held  that  one  furnishing  supplies  to  a  subcontractor  to 
be  used  in  building  a  railroad  cannot  enforce  a  lien  upon  the 
road  for  the  amount  due  him  if  the  contractor  has  fully  paid  the 
subcontractor  the  amount  due  under  his  contract  with  the  rail- 
road company,  though  the  railroad  company  is  indebted  to  the 
contractor  in  a  sum  exceeding  the  amount  of  the  claim  of  the 
hen  claimant.    Congdon  &  Henrv  Hdw.  Co.  v.  Grand  Island  & 
^V.  C.  R.  Co.,  14  S.  Dak.  575  (86  N.  W.  Rep.  633).    A  land 
^^vner  is  not  entitled  to  any  deduction  for  payments  to  the  con- 
^^ctor  as  against  a  subcontractor  who  is  enforcing  a  lien,  where 
^^  contract  provides  that  the  owner  may  require  alterations  in 
f  building,  and  some  alterations  were  hiade,  and  there  is  no 
^'^dence  what  the  entire  contract  price  was,  or  that  the  pay 
^^ts  were  made  in  pursuance  of  the  contract,  or  that  the  con- 
^^tor  distributed  such  payments  pro  rata  among  the  subcon- 
-^  J^^rs,  laborers  and  materialmen.     Hannah  Co.  v.  Hartzell, 
^^^  ^\ich.  177  (84  N.  \V.  Rep.  52).    Under  Conn.  Pub.  Acts, 
1%90'  P-  1052,  cl.  121,  providing  that  no  lien  shall  attach  to  any 
Y)uilding  for  a  greater  amount  than  the  price  the  owner  agreed 
to  pay  for  the  building,  a  subcontractor's  Hen  is  limited  to  the 
amount  due  the  contractor  from  the  owner  after  deducting  pay- 
ments made  by  the  latter  to  complete  the  building  in  accordance 
with  the  contract,  where  the  contract  between  the  owner  and 
original  contractor  provided  for  such  deductions.    Waterbury 
Lumber  &  Coal  Co.  v.  Coogan,  73  Conn.  519  (48  Atl.  Rep.  204). 
Where  it  is  sought  to  defeat  a  subcontractor's  lien  on  the  ground 
that  the  owner  of  the  building  has  expended  by  way  of  pay- 
ments to  the  contractor  and  expenditures  incurred  by  his  com- 
pletion of  the  building  by  reason  of  the  contractor's  abandon- 
ment of  his  contract,  a  sum  in  excess  of  the  contract  price,  the 
lien  claimant  may  show  that  iby  reason  of  changes  made  in  the 
plans  the  original  contractor,  by  the  terms  of  his  contract,  was 
entitled  to  receive  for  the  construction  of  the  building  a  sum 
equal  to  the 'amount  of  the  Hen  over  and  above  the  contract 
price.     Banks  v.  Moshier,  73  Conn.  448  (47  Atl.  Rep.  656). 
One  furnishing  materials  to  a  contractor  who  has  made  an 
agreement  with  a  city  to  erect  a  lighting  plant  and  deHver  the 
same  over  to  the  citv  "free  and  clear  of  all  claims  or  liens  for 
labor  performed  or  material  furnished  or  otherwise"  and  given 
bond  for  the  faithful  performance  of  such  agreement,  cannot 
enforce  a  Hen  against  the  plant  or  be  subrogated  to  the  rights 


§  471,  472  mechanics'  liens  426 

of  tlie  city  under  such  bond  after  it  has  accepted  the  plant  and 
paid  the  contractor  therefor.  Electric  Appliance  Co.  v.  United 
States  Fidelity  &  Guaranty  Co.,  no  Wis.  434  (85  N.  W.  Rep. 
648 ;  53  L.  R.  A.  609).  When  one  who  contracterl  to  erect  a 
building  did  so  in  substantial  compliance  with  the  terms  of  his 
contract,  turned  it  over  to  the  owner,  received  full  payment  for 
liis  services,  and  was  discharged  by  the  latter,  the  relation  of 
owner  and  contractor  between  the  two  was  at  an  end,  and  the 
contractor  no  longer  had  authority  to  represent  or  bind  the 
owner  in  any  manner,  and  consequently  he  could  not  by  giving 
an  order  for  additional  material  to  be  used  in  remedying  a  de- 
fect in  the  building,  as  directed  by  the  architect,  create  a  lien 
upon  the  property,  although  the  additional  material  was  in  fact 
used  upon  the  building,  but  without  the  owner's  knowledge  or 
consent.  Sheehan  v.  South  River  Brick  Co.,  iii  Ga.  444  (36 
S.  E.  Rep.  759)- 

Sec.  473.    Subcontractors  and  materialmen — Sale  by 
one  manufacturing  company  to  another  manufacturing  com> 

pany.  Construing  and  applying  Kan,  Gen.  Stat.,  ch.  96,  § 
21,  giving  a  Hen  to  "any  person  who  shall  furnish  any  such  ma- 
teria! ♦  *  *  under  a  subcontract  with  the  contractor,"  it 
is  lieJd  that  where  one  manufacturing  company  sells  certain  of 
its  products — a  boiler — to  another  manufacturing  company 
without  reference  to  what  use  tlie  latter  intends  to  make  of  such 
boiler, , or  for  what  purpose  it  was  being  purchased,  the  seller 
i?  not  entitled  to  a  subcontractor's  lien,,  notwithstanding  the 
purchaser  at  the  time  of  the  purchase  had  contracted  to  furnish 
siicli  boiler  to  another,  to  be  used  in  the  erection  of  permanent 
improvements  upon  its  real  estate.  Springfield  Boiler  Mfg.  Co. 
V.  Best,  63  Kan.  187  (65  Pac.  Rep,  239),  The  court  say: 
"AAhen  a  subcontractor  may  secure  a  Hen  depends  entirely  on 
the  circumstances  of  each  separate  transaction,  but  it  is  clear 
that,  where  two  manufacturing  companies  deal  with  each  other 
as  tlie  two  companies  in  question  dealt  in  tins  instance,  the 
seller  cannot  have  a  mechanic's  lien.  If  it  could,  each  wholesale 
or  jobbing  house  who  sells  to  the  retail  dealer  a  windmill,  pump, 
or  bill  of  lumber  might  follow  each  article  until  it  had  become  a 
permanent  fixture  to  some  man's  real  estate,  and  file  a  Hen 
thereon.  The  law  does  not  contemplate  this.  The  statute  pro- 
virles  that  any  person  who  shall  furnish  any  such  material  under 
contract  with  the  contractor  may  obtain  a  lien.  This  means 
more  than  that  an  ordinary  contract  shall  exist  between  the 
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seller  and  purchaser  that  the  purchaser  shall  pay  the  contract 
Pnce.  It  means  that  the  subcontractor  shall  contract  with  refer- 
ence to  the  original  contract ;  that  is,  he  must  have  knowledge 
pf  such  original  contract,  and  that  the  material  to  be  furnished 
IS  to  go  to  the  betterment  of  some  particular  estate." 

Sec.  473.    Joint  lien  on  several  lots  or  buildings.    Sep- 
^/^te  liens  may  be  enforced  against  several  houses  erected  on 
different  lots  under  one  contract.    Osborne  v.  Barnes,  179  Mass. 
^9^  (61  N.  E.  Rep.  276).    In  Pennsylvania  separate  liens  may 
^  filed  against  different  buildings  and  the  claims  apportioned 
?^^inst  the  several  houses,  though  there  is  but  a  single  contrrct 
?*  the  building  of  a  number  of  houses,  the  contract  stating  the 
^^^^  of  the  work  as  a  specified  amount  for  each  house,  "as  per 
^y   ^fications,"  and  the  lumber  to  be  furnished  at  specified  rates 
^    Measurement.    Scott  v.  Scott,  196  Pa.  St.  132  (46  Atl.  Rep. 
\J}9k^.    The  holder  of  a  mechanic's  lien  for  material  furnished 
^OT  the  construction  and  erection  of  two  buildings,  the  property 
of  separate  owners,  but  located  upon  adjoining  real  property, 
and  erected  as  one  structure,  under  an  agreement  between  the 
contractor  and  the  owners  of  each  building,  may  enforce  the 
Hen  against  the  separate  property  of  each  by  showing  the  pro- 
portionate amount  and  value  of  the  material  used  in  each  build- 
ing.   Kinney  v.  Mathias,  81  Minn.  64  (83  N.  W.  Rep.  497). 

Sec.  474.  Priority  of  mechanic's  liens. — Statutes  con- 
strued. Mechanic's  liens  claimed  under  contracts  made 
with  one  for  the  erection  of  buildings  made  before  he  acquired 
title  to  the  lands  upon  which  they  were  erected  have  precedence 
over  mortgages  executed  on  the  lands  after  title  to  them  was 
acquired.  Osborne  v.  Barnes,  179  Mass.  597  (61  N.  E.  Rep. 
276).  The  mere  fact,  without  other  evidence,  that  a  deed  to  a 
grantee  and  his  mortgage  of  the  premises  to  another  were  de- 
livered simultaneously  to  the  register  of  deeds  for  recording 
does  not  conclusively  establish  that  the  seisin  of  the  grantee  was 
only  instantaneous,  so  uS  to  give  the  mortgage  priority  over 
existing  claims  for  mechanic's  liens.  Sprague  v.  Brown,  178 
Mass.  220  (59  N.  E.  Rep.  631).  When  one  furnishes  materials 
for  the  erection  of  a  house,  with  actual  knowledge  of  an  out- 
standing unrecorded  mortgage,  his  Hen  for  materials  is  junior 
to  the  lien  of  the  mortgage.  Bradford  v.  Anderson,  60  Neb. 
368  (83  N.  W.  Rep.  173).  An  agreement  in  a  contract  for  fur- 
nishing the  labor  and  material  for  a  building  that  any  lien  filed 
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for  materials  included  in  a  certain  schedule  should  be  subject 
to  a  mortgage,  does  not  affect  the  priority  of  a  lien  for  ma- 
terials not  furnished  under  that  schedule.  Sankey  v.  Burton, 
ir)6  Pa.  St.  504  (46  Atl.  Rep.  850).  The  right  to  assert  a 
priority  in  favor  of  a  mechanic's  lien  over  a  mortgage  exe- 
cuted on  the  premises  when  the  building  on  account  of  which 
tile  lien  is  claimed  was  in  process  of  erection,  cannot  be  claimed 
by  a  purchaser  of  the  property  under  a  judgment  foreclosing 
such  lien  which  does  not  preserve  such  priority.  Bastein  v. 
Barras,  10  N.  Dak,  29  {84  N,  W.  Rep.  559).  A  mechanic's 
lien  for  work  and  materials  furnished  a  vendee  put  in  posses- 
sion by  his  vendor  under  a  deed  to  make  agreed  improvements 
on  the  property  conveyed,  has  priority  over  advances  made  by 
the  vendor  to  such  vendee  to  enable  him  to  make  such  improve- 
ments, although  the  agreement  to  make  such  advances  is  set 
forth  in  the  deed.  Lee  v.  Gibson,  104  Tenn.  698  (58  S.  W. 
Rep.  330).  For  particular  case  in  which  a  purchase  money 
mortgage  was  given  priority  over  a  mechanic's  lien  claim,  see 
Sinith  V.  Wilkins,  38  Or.  583  (64  Pac.  Rep.  760). 

That  part  of  Bums'  Ind,  Rev.  Stat.  §  7255,  providing  that 
certain  claims  shall  be  preferred  whether  notice  of  lien  be  filed 
or  not,  applies  only  to  mechanics  and  laborers  employed  in  a 
shop,  mill,  etc.,  and  other  persons  to  whom  a  lien  is  given  cannot 
acquire  it  without  filing  a  notice  of  lien.  Sulzer-Vogt  Mach.  Co. 
V.  Riashville  Water  Co.,  Ind.  App.  (60  N.  E.  Rep. 
464) ;  SulzerVogt  Mach,  Co.  v.  Rushville  Water  Co.  Ind. 
.App.  (62  N.  E,  Rep.  649).  Mass  Pub.  Stat,  ch.  191,  §  5 
construed  and  applied — priority  between  mortgages  and  me- 
chanics' liens.  Dixon  v,  Hyndman,  177  Mass.  506  {59  N,  E. 
Rep.  73)  ;  Taylor  v,  Springfield  Lum,  Co,,  180  Mass.  3  (61  N. 
E.  Rep,  217),  In  determining  the  priority  of  his  Hen  over 
nther  incumbrances,  a  lien  claimant  is  bound  by  the  dates. given 
in  his  lien  statement,  filed  under  a  statute  {Mo.  Rev.  Stat, 
1889,  §  6709)  requiring  him  to  file  "a  just  and  true  account  of 
the  dsmand  due  him,"  and  he  will  not  be  allowed  to  establish 
an  earlier  date  by  parol  evidence.  Landau  v.  Cottrill,  159  Mo. 
308  (60  S,  W.  Rep.  64).  The  lien  of  a  mortgage  on  a  railroad 
covering  after-acquired  property,  executed  before  the  passage 
of  Ohio  Rev.  Stat.,  §  3208,  has  priority  over  ;i  mechanic's  lien 
for  labor  and  materials  used  in  making  improvements  on  after- 
acquired  property  after  the  mortgagor  acquired  ritle  thereto 
and  after  the  recording  of  the  mortgage.  Reed  v.  Ginsbtirg, 
64  O.  St.  II  (59  N,  E,  Rep.  739').    Va.  Code,  §  2483,  provid- 
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ing  that  no  lien  on  lands  "created  after"  work  was  commenced 
or  materials  furnished  shall  operate  on  the  land  until  the  lien 
for  work  or  materials  is  satisfied,  applies  to  liens  created  after 
the  distribution  of  the  fund  from  the  mechanic's  lien  sale. 
Pace  V.  Moorman,  99  Va.  246  (37  S.  E.  Rep.  911).  The  prior- 
ity given  by  Wash.  Laws  1897,  p.  55,  §  i,  to  a  lien  for  labor  for 
a  saw  mill  company  does  not  make  such  a  lien  prior  to  a  mort- 
gage on  the  company's  property  before  the  labor  commenced. 
Fitch  V.  Appleg^te,  24  Wash.  25  (64  Pac.  Rep.  147). 

Sec.  475.  Priority  of  mechanic's  liens — ^Priority  as  to 
buildings.  To  entitle  a  party  to  foreclose  a  mechanic's  lien 
on  a  building  only,  and  sell  the  same  separate  and  apart  from 
the  land  upon  which  it  stands,  under  N.  Dak.  Rev.  Codes,  ^§ 
4788-4801,  it  is  necessary  that  the  complaint  should  show  either 
that  the  building  was  erected  by  one  who  had  a  leasehold  in- 
terest in  the  land  whereon  the  building  is  situated,  and  that 
the  lease  has  become  forfeited,  or  that  there  were  existing  liens 
upon  the  land  at  the  time  the  materials  were  furnished  or  labor 
done  for  which  the  lien  is  claimed.  Gull  River  Lumber  Co.  v. 
Briggs,  9  N.  Dak.  485  (84  N.  W.  Rep.  349).  Construing  and 
appl>ang  Tex.  Rev.  Stat.,  art.  3301,  giving  mechanics'  liens 
priority  over  existing  mortgages  as  to  buildings  and  improve- 
ments subsequently  erected  and  on  account  of  which  they  are 
claimed,  and  which  provides  that  "any  lien,  incumbrance  or 
mortgage  on  the  land  or  improvement  at  the  time  of  the  incep- 
tion of  the  lien  herein  provided  for  shall  not  be  affected  there- 
by," it  is  held  that  mechanics'  liens  for  improvements,  which 
were  contemplated  by  the  mortgagor  prior  to  the  execution  of 
the  mortgage,  but  which  were  not  contracted  for  until  subse* 
quent  thereto,  were  not  entitled  to  priority  over  the  mortgage* 
The  case  of  Hotel  Co.  v.  Griffiths,  88  Tex.  583  (33  S.  W.  Rep. 
652;  30  L.  R.  A.  765;  53  Am.  St.  Rep.  790),  followed  as  to 
meaning  of  word  "inception."  Sullivan  v.  Texas  Briquette  & 
Coal  Co.,  94  Tex.  541  (63  S.  W.  Rep.  307). 

Sec.  476.  Assignment  of  lien.  The  fact  that  a  build- 
ing contractor  assigns  his  contract  to  a  third  person  who  fur- 
nishes the  necessary  material  and  labor  to  complete  the  build- 
ing, does  not  bar  an  action  by  the  original  contractor  to  fore- 
close a  lien  for  the  benefit  if  his  assignee.  Moore  v.  Dugan,  179 
Mass.  153  (60  N.  E.  Rep.  488).  An  assignment  by  a  contractor 
which  purports  to  give  to  the  assignee  merely  the  authority  or 
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right  to  collect  and  receive  payments  due  under  the  contract 
wliich  has  been  performed  by  such  contractor,  does  not  deprive 
him  of  his  right  to  enforce  a  mechanic's  lien.  Williams  v. 
Weinbaum,  178  Mass.  238  (59  N,  E.  Rep.  626).  An  assign- 
ment made  by  the  holders  of  a  claim  for  materials  made  after 
filing  notice  of  lien  but  before  commencement  of  action  to  fore- 
ckise,  of  "our  claim  against  M."  for  materials  furnished,  etc., 
passes  the  right  to  enforce  the  lien.  Nottingham  v.  McKen- 
drick,  38  Or.  495  (63  Pac.  Rep.  822).  N.  Y.  Laws  1897,  ch. 
41S,  §  15  construed  and  applied — assignment  of  contract  for 
Ialx»r  or  materials.  Brace  v.  City  of  Gloversville,  167  N.  Y. 
45J  (60  N.  E.  Rep.  779). 

The  assignment  of  the  debt  for  which  the  holder  is  entitled 
to  enforce  a  mechanic's  lien  passes  to  the  assignee  the  right  to 
tlie  lien ;  and  a  subsequent  assignee  for  the  benefit  of  creditors 
of  tlie  original  holder  of  the  claim  having  notice  of  the  prior 
assifjnment  of  the  claim,  who  receives  payment  from  the  owner 
of  the  property,  holds  the  money  in  trust  for  the  assignee  of  the 
debt.  Wiley  v,  Connelly,  179  Mass.  360  (60  N.  E.  Rep.  784). 
The  court  say:  "The  objection  that  there  was  no  lien,  and  that 
it  could  not  be  transferred,  is  not  well  taken.  The  lien  was 
created  as  soon  as  the  labor  was  performed  or  furnished.  Qif- 
ton  V.  Foster,  103  Mass.  233  {4  Am.  Rep.  539).  The  filing  of 
the  certificate  was  not  necessary  in  order  to  create  the  lien.  It 
simply  kept  the  Hen  alive,  and  prevented  its  dissolution,  so  that 
proceedings  could  be  taken  to  enforce  it.  Clifton  v.  Foster,  103 
Mass,  233  (4  Am,  Rep.  539).  We  see  nothing  in  the  nature 
of  a  mechanic's  lien  which  renders  it  unassignable,  and  there  is 
nothing  in  the  statutes  creating  such  Hens  which  forbids  the 
assignment  of  them.  The  lien  is  intended  as  a  security  for 
tliose  performing  or  furnishing  labor  or  material  or  both  on  real 
estate,  and  we  see  no  reason  why  it  should  not  pass  with  an  as- 
signment of  the  debt  which  it  secures.  See  Moore  v.  Dugan, 
179  Mass.  153  {60  N.  E.  Rep.  488) ;  Williams  v.  Weinbaum, 
178  Mass.  238  (59  N.  E,  Rep,  626)  :  Davis  v.  Eilsland,  18 
Wall.  659  (21  L.  Ed.  969) ;  Murphy  v.  Adams,  71  Me.  113  (36 
Am.  Rep.  299) ;  Phillips  v.  Vose,  81  Me.  134  (16  Atl.  Rep. 
463);  Railroad  Co,  v.  Sturgis,  44  Mich.  538  (7  N.  W.  Rep, 
213);  Railroad  Co.  v,  Wilcox,  122  Ind.  84  {23  N.  E.  Rep. 
506) :  Hallahan  v.  Herbert,  57  N.  Y.  409 ;  Lawrence  v.  Con- 
gregational Church,  164  N.  Y.  115  (58  N.  E.  Rep.  24)." 
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Sec.  477.  Loss  or  waiver  of  lien.  A  surety  on  a  con- 
tractor's agreement  to  erect  a  building  free  from  any  liens 
cannot  claim  a  mechanic's  lien  for  materials  furnished  him.  In- 
terior Woodwork  Co.  v.  Prasser,  io8  Wis.  557  (84  N.  W.  Rep. 
833).  In  South  Dakota  a  lienholder  loses'  his  right  to  a  me- 
chanic's lien  by  taking  other  security  for  his  claim,  but  this  does 
not  follow  where  a  husband  and  wife  join  in  the  execution  of 
notes  and  a  mortgage  for  material  purchased  by  the  husband, 
although  used  on  the  land  of  the  wife,  as  both  husband  and 
wife  are  liable  for  the  material  furnished.  Qiarles  Betcher  Co. 
V.  Cleveland,  13  S.  Dak.  347  (83  X.  W.  Rep.  366).  A  me- 
chanic's lien  is  not  satisfied  by  the  lienor's  purchases  to  an  equal 
amount,  in  accordance  with  an  oral  agreement  between  the 
parties,  at  a  store  kept  by  a  firm  of  which  the  debtor's  manager 
was  a  member,  where  the  firm  was  not  a  party  to  the  agree- 
ment, and  not  bound  to  set  off  its  account  against  the  lienor's 
claim.  Nor  does  a  mistaken  statement  that  a  mechanic's  lien 
has  been  paid  estop  the  lienor  from  subsequently  enforcing  it 
against  one  who  bought  the  property  in  reliance  on  the  state- 
ment, if  it  was  made  to  him  without  any  knowledge  that  he 
had  any  interest  in  the  matter  or  any  intention  to  buy  the  prop- 
erty. Kirchman  v.  Standard  Oil  Co.,  112  la.  668  (84  N.  W. 
Rep.  939;  52  L.  R.  A.  318). 

Sec.  478.  Los$  or  waiver  of  lien — ^Taking  chattel  mort- 
gage on  machinery  afterwards  annexed  to  land.  One  fur- 
nishing machinery  to  be  annexed  to  real  estate  as  a  fixture,  by 
taking  a  chattel  mortgage  from  the  buyer  to  secure  payment  of 
the  purchase  price,  before  such  annexation,  does  not  thereby 
waive  his  right  to  enforce  a  mechanic's  lien  on  the  land  when 
the  machinery'  is  annexed  thereto.  Phoenix  Mfg.  Co.  v.  McCor- 
mick  Harvesting  Mach.  Co.,  iii  Wis.  570  (87  N.  W.  Rep. 
458) .  The  court  say :  "The  preponderance  of  authority  doubt- 
less is  to  the  eflFec^.  that  a  mechanic's  lien  will  be  deemed  waived 
either  by  taking  therefor  a  promissory  note  maturing  not  until 
after  the  statutory  time  fixed  for  enforcing  the  lien,  or  by  tak- 
ing independent  security.  Bailey  v.  Hull,  11  Wis.  289  (78 
Am.  Dec.  706)  ;  Schmidt  V.  Gilson,  14  Wis.  514;  De  .Forest  v. 
Holum,  38  Wis.  516,  524;  Kneel.  Mech.  Liens,  §  138,  et  seq. ; 
Jones,  Liens,  §§  1013,  1519  et  seq.;  Phil.  Mech.  Liens,  §  273, 
280.  This  rule  has  been  modified  by  our  statute,  nov^r  §  3317, 
Rev.  Stat.  1898,  which  denies  any  such  effect  to  the  taking  of 
a  note  or  other  evidence  of  indebtedness.    This  statute,  how- 
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Lver,  does  not  change  the  common  law  rule  as  to  the  effect  of 
taking  independent  security ;  nor  has  this  court  yei  had  occa- 
sion to  decide  as  to  the  effect  of  such  act,  save  in  the  one  re- 
spect hereafter  to  be  mentiond.  The  ultimate  question  is  one 
of  intent.  If  the  parties,  by  their  transaction,  intended  a  waiver 
of  the  lien,  no  doubt  such  result  is  accomplished.  If  they  in- 
teided  that  the  lien  should  not  be  waived,  but  that  the  security 
sliould  be  taken  merely  as  additional  thereto,  such  intent  will 
be  given  full  effect  by  the  courts.  The  significance,  therefore, 
of  such  acts,  is  evidentiary  only.  They  may  serve  to  warrant 
tlie  inference  of  an  intent  to  waive  in  the  absence  of  other  satis- 
factory evidence  on  the  subject.  Bank  v.  Taylor,  Tex.  Civ. 
App.  (40  S.  W.  Rep.  876)  ,  Id.,  91  Tex.  78  (40  S.  W.  Rep. 
()(J6)  ;  McKeen  v.  Haseltine,  46  Minn.  426  (49  N.  W.  Rep. 
105) ;  Kneel.  Mech.  Liens,  §  138;  De  Forest  v.  Holum,  38  Wis. 
525.  It  has  been  held  by  a  very  respectable  array  of  authority — 
even  by  those  courts  which  raise  an  implication  of  waiver  from 
the  taking  of  independent  security,  as  also  by  our  own — that  a 
mere  reservation  of  title  by  the  vendor  of  personal  property  in- 
ttrided  to  be  wrought  into  real  estate  as  security  for  the  pay- 
ment of  the  purchase  price  does  not  raise  any  such  implication 
for  the  reason  that  it  is  in  no  wise  inconsistent  with  the  intent 
to  claim  the  statutory  lien  upon  the  real  estate,  so  soon  as  the 
personal  property  sold  shall  have  become  so  affixed  thereto  that 
ilie  lien  arises.  Jones,  Liens,  §  1015;  Chicago  &  A.  R.  Co.  v. 
Union  Rolling  Mill  Co.,  109  U.  S.  702,  720  (3  Sup,  Ct.  Rep. 
5114 ;  2^  L.  Ed.  1081 ) ;  Manufacturing  Co.  v.  Smith, 
(C.  C.)  40  Fed.  Rep.  339  {5  L.  R.  A.  231)  ;  Hooven,  Owens  & 
Rentschler  Co.  v.  Featherstone,  (C,  C.)  99  Fed.  Rep.  180; 
Clark  v.  Moore,  64  111.  273,  279 ;  Cooper  v.  Oeghorn,  50  Wis, 
1 13  (6  N.  W.  Rep.  491).  An  interval  of  more  or  less  duration 
li'ay,  and  usually  does,  exist  between  the  time  when  the  prop- 
erty is  sold  and  the  time  when  it  so  becomes  affixed.  During 
tliat  interval  the  seller  is  subject  to  various  perils,  such  as 
the  sale  to  others  by  his  vendee  of  the  property,  or  the  levy 
tlereon^by  other  creditors ;  and,  while  he  may  be  entirely  will- 
ing to  extend  credit|upon  the  faith  of  the  lien  on  real  estate  to 
which  the  annexation  of  the  personal  property  will  entitle  him. 
Iiu  is  not  willing  to  rely  solely  upon  the  credit  of  the  purchaser 
(luring  that  interval.  Hence  his  act  in  holding  the  specific  prop- 
erty sold  as  security  for  its  purchase  price  may  be  ascribed 
wholly  to  his  anxiety  in  the  latter  respect.  Indeed,  the  very  act 
of  taking  such  security  upon  the  property  as  chattels  would  seem 
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to  repudiate  the  idea  that  he  was  willing  to  rely  on  the  personal 
responsibility  of  the  purchaser,  and  therefore  indicates  that 
he  does  not  intend  to  forego  his  lien  upon  real  estate  after  the 
chattels  sold  had  been  wrought  into  it,  and  thereby  lost  their 
character  as  personal  property,  so  that  his  chattel  security  there- 
on is  or  may  be  destroyed, — ^a  result  which  may  well  come,  not- 
withstanding any  agreement  he  might  have  with  the  purchaser 
of  the  chattels.  Gunderson  v.  Swarthout,  104  Wis.  186,  190 
(80  N.  W*  Rep.  465 ;  76  Am.  St.  Rep.  860) ;  Fuller-Warren 
Co.  V.  Harter,  1 10  Wis.  80  (85  N.  W.  Rep.  65*8 ;  53  L.  R.  A. 
603;  84  Am.  St.  Rep.  867).  No  valid  distinction,  is,  nor,  as 
we  think,  can  be,  suggested  between  an  agreement  reserving 
title  in  the  vendor  as  security  and  one  reconveying  that  title  to 
him  for  the  same  purpose,  namely,  a  chattel  mortgage.  The 
same  object  is  sought  to  be  accomplished  in  both  instances,  and 
the  same  inferences  of  intent  may  legitimately  be  drawn  from 
each.  We  are  convinced  that  no  intent  or  purpose  can  be  as- 
cribed to  plaintiff  to  forego  his  statutory  lien  on  the  real  estate 
when  his  chattels  became  annexed  thereto  merely  because  he 
took  security  upon  those  chattels  while  they  still  had  that  char- 
acter. That  would  be  to  predicate  a  purpose  of  confidence  or 
negligence  upon  acts  of  suspicion  and  vigilance." 

Sec.  479.  Filing  and  recording  building  contract.  Con- 
struing the  California  statute  (Code  Civ.  Proc.  §  1184)  which 
does  not  permit  the  laborers  and  materialmen  to  enforce  a  lien 
when  the  contract  between  the  owner  and  contractor  is  properly 
of  record  and  contains  provisions  that  "the  contract  price  shall 
be  made  payable  in  installments  at  specified  times  after  the 
commencement  of  the  work,  or  on  the  completion  of  specified 
portions  of  the  work,  or  on  the  completion  of  the  whole  work, 
provided  that  at  least  twenty-five  per  cent,  of  the  whole  con- 
tract price  shall  be  made  payable  at  least  thirty-five  days  after 
the  final  completion  of  the  contract,"  it  was  held  that  a  building 
contract,  duly  executed  and  recorded,  providing  that  "all  bills 
for  material  and  labor,  when  indorsed  by  the  contractor,  will  be 
paid  on  demand,  provided  that  said  bills  for  material  and  labor 
do  not  exceed  seventy-five  per  cent,  of  the  value  of  the  material 
and  labor  employed  in  the  erection  of  said  building,  up  to  the 
date  of  said  bills,"  was  a  substantial  compliance  with  said  stat- 
ute, and  hence  that  laborers  and  materialmen  could  not  acquire 
a  mechanic's  lien  upon  the  building.  Brill  v.  DeTurk,  130  Cal. 
241  (62  Pac.  Rep.  462).    N.  J.  Pub.  Laws  1898,  p.  538  con- 
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strued  and  applied — filing  building  contract — effect  of  filing 
contract  erroneously  stating  contract  price.  Murphey-Hardy 
Lum.  Co.  V.  Nicholas,  66  N.  J.  L.  414  (49  Atl.  Rep.  447). 

Sec.  480.  Filing  of  lien  statement.  In  Oregon  a  lien 
statement  for  materials  need  not  allege  that  they  actually  were 
used  in  the  building.  Nottingham  v.  McKendrick,  38  Or."  495 
(63  Pac.  Rep.  822).  A  lien  claim  filed  for  the  construction  of 
a  sidewalk  in  front  of  certain  property  designated  as  being  in  a 
certain  city,  without  alleging  that  the  city  is  incorporated,  filed 
under  Cal.  Code  Civ.  Proc.,  §  1191,  authorizing  liens  for  work 
of  this  character  against  property  in  an  incorporated  city,  is 
sufficient  where  the  court  is  authorized  to  take  judicial  knowl- 
edge of  the  fact  that  the  designated  city  is  an  incorporated  city. 
Bryan  v.  Abbott,  131  Cal.  222  (63  Pac.  Rep.  363).  Particular 
lien  statement  by  materialman  held  sufficient.  Cal.  Code  Civ. 
Proc.  §  1184  applied.  McClain  v.  Hutton,  131  Cal.  132  (63 
Pac.  Rep.  182). 

Sec.  481.  Filing  of  lien  statement — ^Time  for  filing — 
Extension  of  time.  Under  Cal.  Code  Civ.  Proc,  §  1187,  a 
materialman's  lien  filed  more  than  120  days,  after  cessation  of 
labor  upon  the  building  comes  too  late,  notwithstanding  the  fail- 
ure of  the  owner  of  the  building  to  file  a  notice  of  cessation  from 
work  within  the  time  required  by  statute.  P.  A.  Buell  &  Co. 
V.  Brown,  131  Cal.  158  (63  Pac.  Rep.  167).  Under  the  statute 
of  Kentucky,  prior  to  the  Act  of  Mar.  21,  1896,  a  mechanic's 
lien  was  lost  by  the  failure  of  the  claimant  to  file  a  statement  in 
the  office  of  the  county  court  clerk  within  60  days  from  the  day 
he  ceased  to  work.  Ponder  v.  Safety  Bldg.  &  L.  Co.,  (Ky.) 
59  S.  W.  Rep.  523  (22  Ky.  Law  Rep.  1074).  The  time  for 
filing  a  lien  for  materials,  under  Mich.  Comp.  Laws,  §  10714, 
furnished  a  contractor  for  a  single  building,  although  furnished 
imder  different  orders  and  contracts,  will  date  from  the  time  of 
furnishing  the  last  item,  where  it  appears  that  the  several  parts 
form  an  entire  whole,  or  are  so  connected  together  as  to  show 
that  the  parties  had  it  in  contemplation  that  the  whole  should 
form  but  one,  and  not  distinct,  matters  of  settlement.  L^nion 
Trust  Co.  V.  Casserly,  127  Mich.  183  (86  N.  W.  Rep.  545). 

When  changes  are  made  by  a  contractor  in  order  to  satisfy 
the  owner  of  the  property,  who  insists  that  they  are  necessary 
under  the  contract,  a  mechanic's  lien  is  in  time  if  filed  within 
the  statutory  period  after  such  changes  are  made.     Stidger  v. 
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McPhee,  15  Colo.  App.  252  (62  Pac.  Rep.  332).  After  a  con- 
tractor's work  has  been  accepted  he  cannot,  by  subsequently  in- 
forming a  subcontractor  that  parts  of  the  work  furnished  by 
him  are  unsatisfactory  and  requiring  him  to  supply  additional 
materials,  thereby  extend  the  time  within  which  the  subcon- 
tractor  is  required  to  file  his  lien,  under  Bums'  Ind.  Rev. 
Stat.,  §  7257.  Sulzer-Vogt  Mach.  Co.  v.  Rushville  Water  Co. 
Ind.  App.  (62  N.  E.  Rep.  649).  When  a  building  is 
substantially  completed,  and  the  contractor  tenders  it  as  com- 
plete, and  it  is  accepted  as  such  by  the  owner,  the  contractor 
cannot  afterwards,  at  his  own  instance,  and  against  the  will  of 
the  owner,  perform  some  part  that  was  called  for  in  the  con- 
tract, but  which  had  been  omitted  in  the  construction,  and 
thereby  extend  the  period  for  filing  his  lien.  Mo.  Rev.  Stat. 
1889,  §  4207  construed  and  applied.  General  Fire  Extin- 
guisher Co.  V.  Schwartz  Bros.  Commission  Co.,  165  Mo.  171 
(65  S.  W.  Rep.  318). 

Sec.  482.  Filing  of  lien  statement — Designation  of 
owner — Description  of  premises.  Where  a  lien  claim  uses 
the  name  of  the  true  owner  and  designates  such  name  as  "the 
name  of  the  reputed  owner  of  said  premises,"  it  is  sufficient. 
Bryan  v.  Abbott,  131  Cal.  222  (63  Pac.  Rep.  363).  A  state- 
ment naming  both  husband  and  wife,  which  recites  that  he  is 
the  reputed  owner  of  the  property  but  that  she  acquiesced  in 
and  agreed  to  the  improvements  and  claims  some  rights  on  the 
property,  was  held  sufficient,  under  Cal.  Code  Civ.  Proc.,  § 
1 187.  Santa  Cruz  Rock- Pavement  Co.  v.  Lyons,  133  Cal.  114 
(65  Pac.  Rep.  329).  Construing  N.  Y.  Laws  1885,  ch.  342, 
requiring  that  the  name  of  the  owners,  etc.  shall  be  stated  in  a 
notice  of  mechanic's  lien,  but  providing  that  the  failure  to 
name  the  true  owner  shall  not  impair  the  validity  of  the  lien, 
it  was  held  that  using  the  name  "Simpson  Company,"  when 
the  name  of  the  owner  was  just  "Simpson's"  would  not  affect 
the  lien,  but  where  the  contractor  has  information  as  to  who 
the  true  owner  is,  but  designates  the  lessee  as  owner,  the  lien 
cannot  be  enforced  against  the  true  owner.  DeKlyn  v.  Gould, 
165  N.  Y.  282  (59  N.  E.  Rep.  95;  80  Am.  St.  Rep.  719). 
Hill's  Ann.  Or.  Laws,  §  3673  construed  and  applied — ^particu- 
lar lien  statement  for  materials  held  sufficient  to  state  the  n^me 
of  person  to  whom  they  were  furnished.  Nottingham  v. 
McKendrick,  38  Or.  495  (63  Pac.  Rep.  822.)  Where  a 
statute  (Wyo.  Rev.  Stat.  1899,  §  2893)  requires  a  lien  state- 


§  482,  483 


,f 


MECHANICS      LIENS 


436 


ment  to  give  "the  name  of  the  owner  or  owners,  contractor  or 
contractors,  or  both,  if  known  to  the  person  fiUng  the  lien,"  a 
lien  statement  which  does  not  state  the  name  of  the  owner  or 
^  allege  that  it  is  unknown,  is  insufficient.  Wyman  v.  Quayle,  9 
Wyo.  326  (63  Pac.  Rep.  988).  A  mechanic's  lien  will  be  en- 
forced, though  the  description  of  the  land  is  imperfect  in  the 
notice,  if  the  building  is  constructed  on  the  lots  contemplated 
by  the  parties,  and  on  the  only  ones  belonging  to  the  owner 
in  that  locality,  especially  where  the  notice  contains  a  state- 
ment that  the  building  was  erected  by  the  contractor  who  actu- 
ally erected  it,  and  he  built  no  other  house  for  such  owner. 
Hannah  Co.  v.  Hartzell,  125  Mich.  177  (84  N.  W.  Rep.  52). 
A  statement  claiming  a  lien  for  the  construction  of  a  cement 
sidewalk  and  cement  curb  "in  front  of  and  adjoining  the  lot" 
described  is  sufficient  to  support  a  lien  under  a  contract  to  con- 
struct a  sidewalk  and  curb  "around  that  certain  premises." 
Bryan  v.  Abbott,  131  Cal.  222  (63  Pac.  Rep.  363). 

Sec.  483.  Filing  of  lien  statement — Mistakes  and  in* 
accuracies.  The  fact  that  a  lien  statement  contains  erron- 
eous statements,  honestly  made,  as  to  certain  items,  or  the 
amount  due,  will  not  invalidate  the  lien  for  the  correct  amount. 
Linck  V.  Johnson,  134  Cal.  XIX  (66  Pac.  Rep.  674)  ;  Union 
Trust  Co.  V.  Casserly,  127  Mich.  183  (86  N.  W.  Rep.  545) ; 
Frolich  v.  Carroll,  127  Mich.  561  (86  N.  W.  Rep.  1034) : 
Camden  Iron  Works  v.  City  of  Camden,  60  N.  J.  Eq.  211  (47 
Atl.  Rep.  220) ;  Garrison  v.  Bono,  61  N.  J.  Eq.  236  (47  Atl. 
Rep.  1060).  But  a  lien  claimant  loses  his  right  to  a  lien 
where,  for  the  purpose  of  enforcing  a  false  and  fabricated  de- 
mand, he  intentionally  exaggerates  the  amount  due  him. 
Aeschlimann  v.  Presb>i:erian  Hospital,  165  N.  Y.  296  (59  N. 
E.  Rep.  148 ;  80  Am.  St.  Rep.  723).  The  court  say :  "The  rule 
in  Michigan  is  that,  where  a  claimant  places  upon  record  in 
his  notice  of  lien  a  statement  which  he  knows  to  be  incorrect, 
his  lien  is  lost.  Gibbs  v.  Hanchette,  90  Mich.  657  (i  N.  W, 
Rep.  691).  The  Iowa  courts  have  held  that,  where  a  lienor 
intentionallv  makes  a  statement  in  the  notice  of  lien  which  is 
not  just  and  true,  he  cannot  enforce  the  lien.  Stubbs  v.  Rail- 
way Co.,  65  la.  513  (22  N.  W.  Rep.  654).  There  are  many 
othet*  cases  where  this  principle  has  been  asserted,  among 
w^hich  are  Gaskill  v.  Beard,  58  Hun,  loi  (11  N.  Y.  Supp. 
399)  ;  McKinney  v.  White,  15  App.  Div.  423  (44  N.  Y.  Supp. 
561)  ;  Mull  V.  Jones  (Com  .PI.)  18  N.  Y.  Supp.  359;  Brandt 
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V.  Verdon,  Id.,  119;  Rose  v.  Paper  Works,  29  Conn.  256; 
Uthoff  V.  Gerhard,  42  Mo.  App.  256;  McPherson  y.  Walton, 
42  N.  J.  Eq.  282  (11  Atl.  Rep.  21).  We  think  the  rule  so  gen- 
erally established  is  a  proper  one,  and  should  be  adopted  by 
this  court.  There  certainly  can  be  no  hardship  in  requiring  a 
claimant  to  avoid  intentionally  and  willfully  making  an  exag- 
gerated claim  which  he  knows  not  to  exist.  The  requirement 
that  he  shall  truthfully  state  his  claim  is  in  no  way  unjust  to 
the  claimant,  but  it  is  pre-eminently  jus^  to  the  owner,  to 
other  claimants  or  lienors,  and  to  those  who  are  engaged  in 
administering  the  lien  law." 

Sec.  484.  Filing  of  lien  statement — Amendments.  In 
Minnesota  a  mechanic's  lien  statement  being  required  to  be 
filed  with  the  register  of  deeds,  and  not  with  the  court,  is  not  a 
proceeding  in  nor  a  record  of  the  court ;  hence.  Gen.  Stat.,  § 
5266,  providing  for  amendments  to  proceedings  in  court,  has 
no  application.  The  statement  cannot,  as  to  those  persons  who 
have  acquired  rights  and  interests  in  the  land  covered  thereby 
adverse  to  the  lien  claimant,  be  amended  to  the  prejudice  of  the 
rights  of  such  third  persons  after  it  has  been  filed  in  the  office 
of  the  register  of  deeds,  and  after  the  expiration  of  the  time 
limited  by  statute  for  filing  of  the  same.  Aleehan  v.  St.  Paul, 
M.  &  M.  Ry.  Co.,  83  Minn.  187  (86  N.  W.  Rep.  19).  Md. 
Code,  ch.  63,  §  41,  construed  and  applied — amendments.  Real- 
Estate  &  Imp.  Co.  of  Baltimore  v.  Phillips,  90  ^Id.  515  (45 
Atl.  Rep,  174). 

Sec.  485.  Enforcement  of  lien — Complaint — ^Amend- 
ment. It  is  not  essential  that  a  bill  for  a  mechanic's  lien 
shall,  in  express  terms,  denominate  the  complainant  therein  to 
be  either  a  contractor  or  a  subcontractor,  if  the  material  cir- 
cumstances of  time,  place,  acts,  and  other  facts  necessary  to 
establish  the  capacity  in  which  arises  the  right  to  the  relief 
claimed  are  plainly  alleged.  City  of  Salem  v.  Lane  &  Bodley 
Co.,  189  111.  593  (60  N.  E.  Rep.  37;  82  Am.  St.  Rep.  481). 
The  notice  of  a  mechanic's  lien  is  the  foundation  of  an  action 
to  enforce  it,  and  a  complaint  or  cross-complaint  that  does  not 
contain  a  copy  of  such  notice  will  be  held  insufficient  on  de- 
murrer, even  though  the  pleading  alleges  that  a  copy  of  such 
notice  is  filed,  but  the  record  does  not  show  it.  Sulzer-Vogt 
Machine  Co.  v.  Rushville  Water  Co.,  Ind.  App.  (60  N. 
E.  Rep.  464) .    When  a  building  contract  contains  a  stipulation 
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that  the  contractor  shall  not  be  paid  until  he  procures  a  certifi- 
cate from  the  architect  that  the  work  is  completed,  the  certifi- 
cate is  a  condition  precedent  to  the  right  of  the  contractor  to 
recover,  and  it  is  essential  to  allege  in  a  complaint  to  foreclose 
a  mechanic's  lien  the  performance  of  that  condition,  or  set 
forth  facts  excusing  such  performance.  The  complaint  in  such 
a  case  may  be  amended  even  on  appeal,  where  it  failed  to 
allege  facts  excusing  the  production  of  an  architect's  or  en- 
gineer's certificate  of  the  completion  of  the  work,  but  proof  is 
admitted,  without  objection,  of  notice  to  the  contractor  that 
the  owner  would  assume  charge  of  the  work  and  complete  it. 
Smith  V.  Wetmore,  167  N.  Y.  2^  {60  N.  E.  Rep.  419).  Under 
Mich.  Comp.  Laws,  §  10719,  a  bill  to  enforce  a  mechanic's 
lien  not  sworn  to  is  demurrable,  but  the  vertiiication  may  be 
added  on  amendment  of  the  bill,  under  §  IO736.  Daschke  v. 
Schellenberg,  125  Mich.  216  {84  N.  W.  Rep.  67).  Particular 
cnmplaint  held  sufficient.  Georges  v.  Kessler,  131  Cat.  183 
(63  Pac.  Rep.  466). 

Sec.  486.  Enforcement  of  lien — ^PartleB,  pleading  and 
practice.  Construing  and  applying  Mo.  Rev.  Stat,  1889,  §§ 
6;ii,  6713,  it  is  held  that  the  owners  of  notes  who  are  bene- 
ficiaries in  a  deed  of  trust  given  to  secure  their  payment  are 
not  bound  by  proceedings  to  enforce  a  mechanic's  lien  against 
the  property,  to  which  they  were  not  made  parties,  thought  the 
original  payee  of  the  notes  or  trustee  was  made  a  party. 
Landau  v.  Cottrill,  159  Mo.  308  (60  S.  W.  Rep.  64).  Con- 
siniing  and  applying  Hill's  Ann.  Or.  Laws,  §  415,  providing 
that  "any  person  having  a  lien  subsequent  to  the  plaintiff  upon 
the  same  property  or  any  part  thereof  *  *  *  shall  be 
made  a  defendant  in  the  suit,"  it  is  held  that  the  failure  to  make 
Fuch  a  lienholder  a  party  does  not  destroy  the  lien  or  the 
v:ilidity  of  the  decree  foreclosing  it ;  but  a  purchaser  of  the 
jiroperty  under  a  decree  takes  subject  to  the  right  of  redemption 
in  the  lienholders  not  made  parties.  Gaines  v.  Childers,  38 
Or.  200  (63  Pac.  Rep.  487). 

A  justice  of  the  peace  has  no  jurisdiction  of  proceeding's 
to  enforce  a  mechanic's  lien  given  by  2  Starr  &  C.  Ann.  II!. 
?tat.,  p.  2556;  and  under  the  statute  of  Illinois  an  action  to 
enforce  a  subcontractor's  lien  must  be  brought  against  both  the 
owner  and  contractor  jointly.  O'Brien  v.  Gooding,  194  111. 
466  (62  N.  E.  Rep.  898).  Kurd's  111.  Rev.  Stat.  1899,  p.  1113, 
^  31  construed  and  applied — apportionment  of  liens.     Keeley 
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Brewing  Co.  v.  Neubauer  Decorating  Co.,  194  111.  580  (62  N. 
E.  Rep.  923).  Where  one  who  has  in  due  time  filed  his  certificate 
of  lien  and  a  petition  to  enforce  it,  intervenes,  under  Mass.  Pub. 
Stat.,  ch.  191,  g§  16-19,  in  a  subsequent  action  by  another  to 
enforce  a  mechanic's  lien,  he  does  not  lost  his  right  to  be  heard 
in  the  latter  case  by  a  dismissal  of  the  original  petition  therein, 
although  his  intervening  petition  was  not  filed  within  90  days 
from  the  time  when  he  ceased  to  labor,  as  required  by  the  stat- 
ute in  case  of  an  original  petition.    Angier  v.  Bay  State  Dis- 
tilling Co.,  178  Mass.  163  (59  N.  E.  Rep.  630).    Objection 
that  an  action  is  prematurely  brought  under  the  Oklahoma 
mechanics'  lien  law  is  waived  by  a  defendant  who  presents  is- 
sues and  proceeds  to  the  trial  of  the  case  upon  the  merits  be- 
fore making  such  objection.     Fulkerson  v.  Kilgore,  10  Okla. 
^55  (64  Pac.  Rep.  5).    Utah  Rev.  Stat.,  §  1391  construed  and 
applied — ^publication  of  notice  to  other  lien  claimants  by  plain- 
tifiE  in  action  to  enforce  lien — effect  of  failure  to  comply  with 
statute.    Sandberg  v.  Victor  Gold  &  S.  Min.  Co.,  24  Utah  i 
66  Pac.  Rep.  360). 

Sec.  487.    Enforcement  of  lien — Proof  in  the  action.    In 

an  action  to  enforce  a  mechanic's  lien,  the  burden  of  proof  is 
on  the  plaintiff  to  show  that  the  last  of  the  work  was  within 
^he  statutory  period  prior  to  the  filing  of  the  Hen.    Stidger  v. 
.McPhee,  15  Col.  App.  252  (62  Pac.  Rep.  332).    In  an  action 
"y  materialmen  to  enforce  mechanic's  liens  in  case  of  the 
f^ndonment  of  the  contract  by  the  contractor,  evidence  should 
"^  admitted  of  the  value  of  work  and  materials  furnished  by 
"'5  contractor,  estimated  by  the  standard  of  the  whole  contract 
P^^G,  and  as  to  what  would  be  the  reasonable  cost  of  complet- 
^"^  the  building  according  to  the  plans  and  specifications  of 
^  Original  contract,  since  such  evidence  is  necessary  to  de- 
^rmine  the  extent  of  the  owner's  liability.     MacDonald  v. 
^?yes,   132  Cal.  490  (64  Pac.  Rep.  850).    The  books  of  a 
nird  party  are  not  admissible  in  a  suit  to  enforce  a  mechanic's 
^en  to  show  when  material  was  delivered  or  work  done,  where 
^»  IS  simply  shown  that  it  was  the  custom  of  that  establishment 
i^ot  to  make  an  entry  of  sales  until  the  goods  were  delivered, 
^w\  t\iat  the  entry  sought  to  be  introduced  was  made  con- 
..^ently  with  the  delivery  to  the  book-keeper  of  the  sales- 
^^'s  slip  showing  the  sale  of  the  goods  in  question,  where 
^e  salesman  is  not  produced.     Stidger  v.  McPhee,   15  Col. 
App.  252  (62  Pac.  Rep.  332).    For  case  determining  particu- 
lar questions  as  to  admissibility  of  evidence  in  action  to  en- 
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force  lien  for  services  rendered  as  superintendent  of  a  mine, 
«ee  Sandberg  v.  Victor  Gold  &  S.  Min.  Co.,  24  Utah  i  (66 
Pac.  Rep.  360). 

Sec.  488.  Enforcement  of  lien — Statute  of  limitations. 
In  Michigan,  a  mechanic's  lien  can  only  be  enforced  within 
one  year  from  the  time  the  notice  of  lien  is  filed  with  the  reg- 
ister of  deeds.  Hall  v.  Erkfitz,  125  Mich.  332  (84  N.  W.  Rep. 
310).  One  filing  a  lien  claim  and  procuring  summons  thereon 
against  a  corporation  for  which  a  receiver  was  appointed  on 
the  same  day  he  filed  his  claim  does  not  lose  his  lien,  under  N. 
J.  Gen.  Stat.,  p.  2074,  providing  that  a  mechanic*s  lien  shall 
be  discharged  if  the  claimant  fail  to  prosecute  his  claim  dili- 
gently within  one  year  from  the  date  of  issuing  the  summons, 
where  any  effort  made  by  him  to  enforce  the  lien  would  have 
been  interrupted  by  the  receiver.  Ennis  v.  Eden  Mills  Paper 
Co.,  65  N.  J.  L.  577  (48  Atl.  Rep.  610). 

Sec.  489.    Enforcement  of  lien — Mistellaneous  notes. 

Applying  111*  Laws  1895,  P*  ^^^y  §  6,  it  is  held  that  a  me- 
chanic's lien  cannot  be  enforced  under  a  written  contract  which 
contains  no  provision  as  to  time  for  completion  of  the  work  or 
making  of  payment.  Kelley  v.  Northern  Trust  Co.,  190  111. 
401  (60  N.  E.  Rep.  585)  ;  King  v.  Lamon,  193  111.  537  (61 
N.  E.  Rep.  1074).  In  an  action  to  foreclose  a  mechanic's  lien, 
a  personal  judgment  may  be  rendered  against  one  who  pur- 
chased the  property  after  the  work  was  done,  and  who  as- 
sumed the  debt  at  the  time  of  the  purchase,  although  the  lien 
is  incapable  of  enforcement.  San  Francisco  Paving  Co.  v. 
Fairfield,  134  Cal.  220  (66  Pac.  Rep.  255).  When  a  round 
price  is  to  be  paid  for  labor  and  materials,  for  a  part  of  which 
the  law  gives  a  lien,  and  for  another  part  of  which  there  can 
be  no  lien,  and  there  is  no  way  of  determining  how  much  is 
of  one  kind  and  how  much  of  the  other,  no  lien  can  be  enforced 
for  either.  Angier  v.  Bay  State  Distilling  Co.,  178  Mass.  163 
(59  N.  E.  Rep.  630).  An  agreement  of  the  purchaser  of  land 
from  an  executor  to  pay  for  work  done  under  an  authorized 
contract  with  the  executor  will  not  create  an  equitable  me- 
chanic's lien  on  the  property,  nor  will  it  authorize  the  fore- 
closure of  the  statutory  mechanic's  lien  when  the  notice  of 
lien  stated  that  it  was  based  on  a  contract  with  the  executor 
alone,  since  a  lien  can  be  enforced  only  on  the  contracts  stated 
in  the  notice.    San  Francisco  Paving  Co.  v.  Fairfield,  134  Cal. 
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220  (66  Pac.  Rep.  255).    In  an  action  by  the  assignee  of  a 
mechanic's  lien,  the  failure  of  the  assignee  and  contractor  to 
perform  a  new  contract  relating  to  the  same  subject-matter  is 
not  available  as  a  counter  claim  or  set-off,  where  the  matter 
sought  to  be  set  up  accrued  after  the  assignment  of  the  claim 
and  the  commencement  of  the  action  by  the  assignee,  under  a 
new  and  independent  agreement  between  the  assignor  and  the 
defendant.     Lawrence  v.  Congregational  Church,   164  N.  Y. 
115  (58  N.  E.  Rep.  24).    One  who  engages  to  drive  piles  in 
a  lake  at  a  certain  place  and  to  remove  a  building  thereon,  so 
that  it  might  be  used  for  a  boat-house  and  a  bathing  resort, 
who  departs  from  the  contract  without  justifiable  excuse,  and 
places  the  building  in  another  place  so  as  to  spoil  the  bathing 
place,  and  make  it  difficult  to  get  the  owner's  steam  yacht  in 
and  out  of  the  building,  cannot  enforce  a  mechanic's  lien  for 
-  such  work.    Houlihan  v.  Qark,  no  Wis.  43  (85  N.  W.  Rep. 
676).    The  owner  of  a  building  who  has  taken  a  bond  from 
his  contractor  that  the  latter  will  pay  "all  claims  that  may  have 
accnied  against  said  building,"  cannot  acquire  a  right. of  ac- 
tion on  the  bond  by  paying  a  lien  claim  which  could  be  de- 
feated.   Brill  V,  DeTurk,  130  Cal.  241   (62  Pac.  Rep.  462). 
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(196  Pa.  St.  102.) 

Liability  of  lessee  of  coal  lands  for  sewer  assessment— The  word 
^'reprises"  defined.  A  lessee  of  coal  lands  covenanting  to  pay  a  stipu- 
lated rent  "clear  of  and  above  all  taxes  and  reprises*'  is  liable  for  a 
municipal  assessment  made  against  the  land  for  the  constructon  of 
a  sewer,  the  word  "reprises**  meaning  such  deductions  for  burdens 
incident  to  the  land  as  such  as  are  required  to  be  made  from  gross 
income  in  order  to  ascertain  the  clear  or  net  profit. 
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Mitchell,  J. 

Sec.  490.  Statement  of  the  case.  Plaintiffs  are  as- 
signees of  a  lease  to  Brooks  and  others  by  defendant  of  coal 
land,  including  part  of  the  surface.  .The  city  of  Scranton  in 
which  lay  the  part  of  the  land  which  gives  rise  to  this  con- 
troversy assessed  it  for  the  cost  of  a  sewer,  and  the  lessee 
company  to  avoid  sale  of  the  land,  paid  the  assessment,  and 
now  sues  to  recover  it  as  a  charge  properly  payable  by  the 
lessor.  The  lease,  which  was  made  in  1881,  provided  that  the 
lessees  should  pay  to  the  lessor  a  stipulated  rent  "clear  of,  and 
over  and  above  all  taxes  and  reprises  which  may  be  during 
said  term  imposed  or  assessed  upon  coal  mined  or  unmined 
in  or  upon  the  hereby-demised  premises,  and  upon  the  surface 
of  the  lands  hereby  demised,  *  *  *  and  also  pay  and 
bear  all  such  imposts,  taxes,  and  reprises."  * 

Sec.  491.  Liabilities  of  lessee  of  coal  mines  for  sewer 
assessment — ^The  word  "reprises"  defined.  In  Pettibone  v. 
Smith,  150  Pa.  St.  iiS  (24  Atl.  Rep.  693;  17  L.  R.  A.  423), 
under  a  similar,  but  by  no  means  identical,  contract,  it  was  held 
that  an  assessment  for  a  sewer  and  for  streel  grading  was  not 
within  a  covenant  to  pay  all  "taxes,  duties  and  imposes."  The 
stress  of  the  present  contention  is,  therefore,  frankly  put  by 
both  parties  on  the  word  "reprises."  Reprises  is  not  a  word  in 
common  use,  even  in  the  law.  So  comprehensive  a  work  as 
the  American  and  English  Encyclopedia  of  law  omits  it  alto- 
gether. The  dictionaries  give  it  as  a  law  term,  with  the  fol- 
lowing definitions:  "Deductions  and  duties  paid  yearly  out  of 
a  manor  and  lands;  as  rent  charge,  rent  seek,  pensions,  an- 
nuities, and  the  like."  Webst.  Int.  Diet.  "Yearly  deductions, 
duties  or  payments  out  of  a  manor  and  lands ;  as  rent  charge, 
rent  seek,  annuities  and  the  like."  Cent.  Diet.  "Deductions 
and  payments  (as  for  annuities)  out  of  lands;  as  a  manor's 
yearly  value  over  and  above  reprises."  Stand.  Diet.  *T)educ- 
tions  or  payments  out  of  the  value  of  lands ;  as  rent  charges, 
annuities,  etc."  Worcester,  Law  Diet.  "Deductions  and  duties 
which  are  yearly  paid  out  of  the  manor  and  lands;  as  rent 
charge,  rent  seek,  pensions,  corrodies,  annuities,  etc.,  so  that 
when  the  clear  yearly  value  of  a  manor  is  spoken  of,  it  is  said 
to  be  so  much  per  annum  ultra  reprises,  besides  all  reprises." 
Burrill,  Law  Diet,  citing  Cowell.  "A  resumption  or  taking- 
back,  used  for  such  deductions  as  rent  charges  or  annuities." 
Jac.  Law  Diet.     "The  deductions  and  payments  out  of  land*?. 
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annuities,  and  the  like  are  called  reprises  because  they  are 
taken  back.    When  we  speak  of  the  clear  yearly  value  of  an 
estate,  we  say  it  is  worth  so  much  a  year  ultra  all  reprises." 
Bouv.  Law  Diet.  **Deductions  on  account  of  payments  and  ex- 
penses/'    And.   Law   Diet.  Appellants   rely  strongly  on  the 
phrase  "a  yearly  deduction,"  and  argue  that  the  term  cannot 
include  something  that  is  sporadic,  and  may  never  be  charge- 
able against  the  land.    But  it  does  not  appear  that  the  yearly 
feature  is  of  the  essence  of  the  definition.     Only  two  of  the 
four  lexicographers  quoted,  use  the  word  "yearly"  or  "annual" 
in  this  connection  except  in  giving  examples  for  illustration, 
and  it  is  notably  absent  from  three  of  the  four  law  dictionaries. 
But,  in  addition  to  the  general  use  of  the  word,  we  have  a 
very  important  and  persuasive  legislative  and  judicial   con- 
struction of  it.    As  a  legal,  if  not  a  popular,  term  it  has  sur- 
vived longer  in  Pennsylvania  than  it  appears  to  have  done 
elsewhere.    In  the  act  of  January  12,  1705-6,  "for  taking  lands 
in  execution  for  payment  of  debts."   (2  Stat,  at  Large  [Ed. 
1896]  p.  244),  it  is  provided  that  upon  recovery  of  judgment 
and  award  of  execution  to  be  levied  upon  lands,  etc.,  it  shall 
not  be  lawful  for  the  sheriff  to  sell  any  such  lands,  etc.,  "which 
shall  or  may  yield  yearly  rents  or  profits  beyond  all  reprises 
sufficient  within  the  space  of  seven  years  to  pay  or  satisfy  such 
debt  or  damages,"  but  such  lands  shall  be  delivered  to  the 
execution  creditor  until  tKe  debt  be  levied  by  a  reasonable 
extent,  as  upon  writs  of  elegit  in  England,  provided  "that,  if 
the  clear  profits  of  such  lands  shall  not  be  found  by  inquest 
of  twelve  men  to  be  sufficient  within  seven  years,"  etc.,  then 
the  sheriff  shall  so  certify,  and  a  writ  of  venditioni  exponas 
shall  issue.    The  context  of  the  word  "reprises"  here,  and  its 
use  in  connection  with  "clear  profits,"  make  its  meaning  plain. 
It  means  such  deductions  as  are  required  to  be  made  from 
gross  income  in  order  to  ascertain  the  clear  or  net  profit.    Not 
deductions  for  bad  management,  or  personal  shortcomings  of 
the  holder  of  the  land,  or  from  fire  or  flood  or  similar  casualty, 
but  deductions  for  burdens  incident  to  the  land  as  such,  cer- 
tainly including  taxes,  charges  and  impositions  of  all  kinds 
which  attach  to  the  land  itself.    And  such  has  been  the  judicial 
understanding  of  the  word.    Thus,  in  Mellon  v.  Campbell,  11 
Pa.  St.  415,  it  is  said  by  Coulter,  J.,  "It  is  the  duty  of  the 
jury  to  fix  the  annual  clear  value  beyond  all  reprises  which 
include  expenses  of  repairs,  taxes,  costs,  trouble,"  etc.    So,  in 
Near  v.  Watts,  8  Watts,  319,  Kennedy,  J.,  says,  "The  inquest 
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was  to  ascertain  the  clear  yearly  value  of  the  estate  after  de- 
fraying all  expenses  and  charges  usually  incident  to  and  neces- 
sary for  the  enjoyment  thereof;"  and  again,  in  the  same  case, 
drawing  the  distinction  between  an  extent  upon  a  life  estate 
and  upon  a  fee  simple,  he  says,  in  regard  to  the  latter,  the  in- 
quest should  "take  into  consideration  all  the  liens  existing 
against  the  estate  that  are  or  shall  become  payable  within  the 
seven  years,  as  composing  in  this  particular  instance  a  portion 
of  what  has  been  considered  reprises ;  because,  unless  the  ag* 
gregate  of  the  rents,  issues,  and  profits  beyond  the  amount  of 
all  such  liens,  including  also  what  shall  be  deemed  necessary 
to  meet  repairs  and  ilischarge  all  public  assessments  thereon, 
will  pay,"  etc.,  the  inquest  return  that  it  is  insufficient.  The 
act  of  1705  remained  on  the  statute  books  until  it  was  sub- 
stantially re-enacted  by  the  existing  act  of  June  16,  1836,  and 
the  legislative  and  judicial  use  of  the  word  "reprises"  has 
thus  continued  in  the  same  sense  for  nearly  200  years.  From 
these  definitions  and  history  of  the  word  it  is  clear  that  in  the 
essence  of  their  meaning  reprises  are  any  deductions  neces- 
sary to  be  made  from  a  gross  fund  in  order  to  show  a  net 
result,  or,  in  the  language  of  the  statutes,  "a  clear  profit." 
And  the  lease,  as  well  as  the  circumstances  under  which  it 
was  made,  show  that  this  was  the  sense  in  which  the  parties 
intended  the  word  to  be  understood.  The  lessors  were  about 
to  part  with  their  coal  and  wdth  the  possession  and  use  of  the 
surface  of  the  land,  for  an  indefinite,  but  probably  long-con- 
tinued, term.  During  this  term  the  lessees  were  practically  to 
own  and  control  the  land,  to  take  its  profit,  and,  on  the  other 
hand,  to  bear  its  burdens,  while  the  lessors,  as  compensation 
for  their  practical  relinquishment  of  the  advantages  of  their 
ownership,  were  to  receive  a  rent,  which  should  be  to  them  a 
clear  profit.  Therefore  they  used  a  technical  word,  but  one 
as  oreneral  and  comprehensive  as  could  readily  be  found,  and 
provided  that  the  rent  should  be  paid  in  cash,  "clear  of  and 
over  and  above  all  taxes  and  reprises."  While  an  assessment 
for  sewer  purposes  was  probably  not  in  direct  contemplation 
of  the  parties,  yet  it  belongs  to  the  class  of  deductions  or  re- 
prises from  which  the  rent  due  the  lessors  was  to  be  free. 
Judgment  affirmed. 

Note. 

In  the  lease  passed  upon  in  the  case  of  Pettebone  v.  Smith,  150 
Pa.  St.  118  (24  Atl.  Rep.  693;  17  L.  R.  A.  423),  referred  to  in  the 
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principal  opinion,  in  which  it  was  held  that  the  lesset  of  mining  lands 
was  not  liable  for  a  sewer  assessment,  it  was  covenanted  "That  the  said 
lessee  shall  pay  all  and  every  the  United  States,  state,  and  local  taxes, 
duties  and  imposts  on  the  coal  mined,  the  mining  improvements  of 
every  kind,  and  the  surface  and  coal  land  itself."  Bearing  the  language 
of  this  covenant  in  mind  it  would  seem  that  the  decision  in  the  case 
reported  must  rest  upon  the  meaning  of  the  word  "reprises,"  as  used 
in  the  lease,  and  on  this  point  there  does  not  seem  to  be  any  authority 
in  addition  to  what  the  court  has  cited.  A  lessee  of  a  town  lot  who 
covenants  "at  his  own  proper  costs  and  charges,  to  bear,  pay  and  dis- 
charge all  taxes,  charges  and  impositions  which  should  <be  taxed, 
charged,  imposed  or  assessed  upon  the  demised  premises,  or  any  part 
thereof,"  is  liable  for  an  assessment  for  paving  a  street.  Bleecher  v. 
Ballou,  3  Wend.  264.  Where  a  lease  of  coal  lands  which  reserves  the 
surface  stipulates  that  the  lessor  should  pay  all  taxes  "on  lands  hereby 
leased,"  and  the  lessee  should  pay  all  taxes  "on  their  buildings 
and  improvements/*  and  "upon  the  coal  after  it  is  mined,"  the  lessor  is 
liable  for  the  taxes  on  the  surface  and  the  unmined  coal.  Miles  v. 
President,  etc.,  of  Delaware  &  H.  Coal  Co.,  140  Pa.  St  623  (21  Atl. 
Rep.  427). 
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Sec.  492.  Mining  leases — Construction.  A  lessee  oc- 
cupying a  mining  claim  under  a  lease,  part  of  the  consideration 
of  which  was  that  he  should  procure  a  patent  therefor  in  the 
name  of  the  owner,  is  estopped  to  deny  his  lessor's  right  to 
the  ground  covered  by  the  lease  on  the  ground  that  the  only 
discovery  of  mineral  thereon  was  at  a  place  substantially  the 
discovery  point  of  another  and  subsisting  claim.  Bunker  Hill 
llin.  Co.  V.  Pascoe,  24  Utah  60  (66  Pac.  Rep.  574).  The 
execution  of  a  lease  giving  authority  to  mine  the  coal  under 
land  is  a  sale  of  real  estate,  and  a  violation  of  a  provision  in 
a  will  prohibiting  the  devisee  from  selling  the  real  estate  de- 
vised. Hook  V.  Garfield  Coal  Co.,  112  la.  210  (83  N.  W.  Rep. 
963).  Where  a  mining  lease  stipulates  for  its  termination  on 
"a  sale  or  transfer"  of  the  property  during  the  term,  the  word 
"transfer"  relates  to  a  transfer  of  title,  and  not  a  mere  trans- 
fer of  right  of  possession.  Ober  v.  Schenck,  23  Utah,  614  (65 
Pac  Rep.  1073).  A  stipulation  in  a  lease  of  a  coal  mine  which 
has  been  worked,  and  with  the  nature  of  which  both  parties  are 
acquainted,  fixing  a  minimum  amount  which  the  lessee  is  re- 
quired to  mine  or  pay  royalty  on,  gives  the  lessee  a  right  to 
enforce  such  minimum  amount  as  liquidated  damages  in  case 
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of  lessor's  failure  to  work  the  mine  and  pay  royalty  to  that 
extent.  Coal  Creek  Min.  &  Mfg.  Co.  v.  Tennessee  Coal,  Iron 
&  R.  Co.,  io6  Tenn.  651  (62  S.  W.  Rep.  162).  A  stipulation 
in  a  lease  for  mining  coal,  whereby  the  lessor  relinquishes  all 
damages  direct  or  consequential,  and  claims  therefor,  resulting 
from  the  mining  and  removing  of  said  coal,  provided  the  lessee 
takes  "all  ordinary  precautions  usually  taken  in  mining  and 
removing  coal,"  does  not  render  the  lessor  liable  to  reimburse 
the  lessee  for  a  judgment  for  damages  recovered  against  him 
by  an  owner  of  a  part  of  the  surface  on  account  of  the  sinking 
thereof,  because  not  properly  supported  by  the  lessee.  Youg- 
hioheny  River  Coal  Co.  v.  Hopkins,  198  Pa.  St.  343  (48  Atl. 
Rep.  19).  Where  a  lease  of  lands  for  the  purpose  of  mining 
coal  expressly  gave  the  lessee  the  right  to  mine  and  remove 
all  underlying  coal,  and  provided  that  the  refuse  from  the 
various  shafts  be  dumped  on  the  surface  of  the  leased  prem- 
ises, but  reserved  all  the  rest  of  the  surface  for  agricultural  or 
other  purposes,  and  which  contained  a  provision  for  a  right 
of  way  over  the  surface  for  railroad  tracks  for  which  the 
lessee  was  to  pay  a  certain  rental,  with  privilege  to  continue 
the  use  of  such  tracks  at  his  option  after  the  coal  had  been  ex- 
hausted from  the  leased  land,  it  was  held  that  a  right  was 
implied  to  use  the  entries  and  the  railway  tracks  to  remove 
coal  from  adjoining  land  and  to  dump  the  refuse  from  such 
coal  on  the  leased  premises.  Madison  v.  Garfield  Coal  Co., 
1 14  la.  56  (86  N.  W.  Rep.  41).  Upon  termination  of  a  coal 
lease  in  which  it  is  stipulated  that  the  lessee  "shall  mine  and 
pay  for  all  the  coal  in  said  seam  which  can  reasonably  be 
mined  out,  and  at  the  expiration  of  this  lease  shall  pay  for  all 
the  coal  in  said  seam  and  on  said  land,  whether  the  same  be 
mined  or  not,"  it  was  held  that  he  was  only  liable  for  such  coa! 
remaining  in  the  mine  as  could  be  mined  by  modes  usually 
adopted  in  that  locality  with  reasonable  safety,  and  was  not 
liable  for  coal  rendered  unmerchantable  from  causes  \vhich 
could  not  be  prevented  by  prudent  management.  Gaines  v. 
Virginia  &  A.  Coal  Co.,  124  Ala.  394  (27  So.  Rep.  477).  For 
construction  of  particular  leases  as  to  lessee's  right  to  improve- 
ments, see  Brinkmeyer  v.  Rankin,  (Ky.)  61  S.  W.  Rep.  1007 
(22  Ky.  Law  Rep.  1881)  ;  as  to  payment  of  royalty  or  rent,  see 
Jack  V.  Forsyth,  194  Pa.  St.  227  (45  Atl.  Rep.  50)  ;  Given's 
ExVs  V.  Providence  Coal  Co.,  (Ky.)  60  S.  W.  Rep.  304  (22 
Ky.  Law  Rep.  1217)  ;  Lennox  v.  Vandalia  Coal  Co.,  158  Mo. 
473  (59  S.  W.  Rep.  242). 
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Sec.  493.  Gas  and  oil — Nature  of  property  in — Statute 
prohibiting  pumping.  A  lessee  in  a  lease  granting  him  the 
exclusive  right  to  mine  and  excavate  oil  for  a  specified  period 
acquires  no  title  to  the  oil  until  it  has  been  taken  from  the 
ground.  Wagner  v.  Mallory,  169  N.  Y.  501  (62  N.  E.  Rep. 
584).  The  provisions  of  Burns'  Ind.  Rev.  Stat.,  §§  7507- 
7509,  prohibiting  the  transportation  of  natural  gas  through 
pipes  at  a  pressure  in  excess  of  the  natural  rock  pressure  or  by 
means  other  than  the  natural  pressure  of  the  gas  blowing  from 
the  wells,  can  be  enforced  at  the  suit  of  a  private  person  only 
where  such  person  can  show  that  he  sustains,  or  is  likely  to 
sustain,  some  special  injury,  or  that  he  or  his  property  is  ex-: 
posed  to  some  particular  damage,  which  this  statute  was  in- 
tended to  prevent.  Manufacturers'  Gas  &  Oil  Co.  v.  Indiana 
Natural  Gas  &  Oil  Co.,  156  Ind.  679  (59  N.  E.  Rep.  169) ; 
Manufacturers'  Gas  &  Oil  Co.  v.  Indiana  Nat.  Gas  &  Oil  Co., 
155  Ind.  566  (58  N.  E.  Rep.  851). 

Sec.  494.    Oil  and  gas  leases.    In  Ohio  the  signature  of 
a  lessor  to  a  lease  of  land  for  the  development  of  oil  and  gas 
for  a  term  exceeding  three  years,  must  be  attested  by  two  wit- 
nesses, the  same  as  is  required  by  Rev.  Stat.  §  4106,  for  a 
lease  for  a  like  period  for  any  other  purpose ;  and  such  an  in- 
strument  with  only    one   witness   derives   no   efficacy   from 
its   admission    to    record.     Langmede    v.    Weaver,    65    O. 
St.   17   (60   N.    E.    Rep.   992).     In   a   lease    for   oil    and 
gas  there   is    an   implied   covenant   of   right   of   entry   and 
quiet   enjoyment    for    the    purposes    of    the    lease.      Such 
covenant  is  not  broken  by  the  mere  fact,  alone,  that  the  lessor 
niakes  another  lease  during  the  term,  of  the  same  premises, 
whether  the  first  lessee  be  in  actual  possession  or  not,  the  sec- 
ond lessee  not  entering ;  but  it  is  broken  by  the  exclusion  by 
^he  lessor  of  the  lessee  from  taking  possession  of  the  land  for 
t^e  purposes  of  the  lease.    Knotts  v.  McGregor,  47  W.  Va.  566 
(35  S.  E.  Rep.  899).    Where  an  oil  lease  binds  the  lessee  to 
commence  operations  within  a  specified  period,  or  thereafter 
P^y  a  certain  fixed  sum  monthly  as  rental  for  the  premises, 
and  does  not  provide  for  any  forfeiture  for  nonpayment  of 
^^^^  his  mere  failure  to  pay  rent  does  not  bar  his  maintaining 
fJ^tment  for  the  premises ;  but  it  may  be  considered  as  bear 
J"&  upon  whether  there  had  been  a  abandonment  of  the  prem- 
ises which  would  operate  as  a  forfeiture  of  the  lease.    Marshall 
^- Porest  Oil  Co.,  198  Pa.  St.  83  (47  Atl.  Rep.  927).    The  for- 
iwture  clause  in  a  gas  and  oil  lease,  under  which  a  valuable 


§  494,  495  MINES  448 

estate  vested  in  the  lessee  in  so  far  as  the  rentals  are  con- 
cerned, made  payable  in  gas,  oil,  and  money,  is  ih  the  nature 
of  a  penalty  to  secure  such  rentals,  against  which  a  court  of 
equity  will  grant  relief  when  compensation  for  such  rentals 
can  be  fully  made,  and  great  loss  wholly  disproportionate  to 
the  injury  occasioned  by  the  breach  of  the  contract  would 
otherwise  result  to  the  lessee  negligently,  but  not  fraudulently, 
in  default.  South  Penn  Oil  Co.  v.  Edgell,  48  W.  \^a.  348 
(37  S.  E.  Rep.  596;  86  Am.  St.  Rep.  43).  Without  proof  of 
want  of  good  faith  or  fraud  on  the  part  of  a  lessee  of  oil  lands 
who  has  made  reasonable  tests  by  drilling  wells  in  certain  por- 
tions thereof,  he  cannot  be  compelled  to  put  down  a  well 
on  other  portions  of  the  premises,  on  penalty  of  forfeiture.  It 
is  not  enough  that,  as  against  his  judgment  it  would  not  be 
profitable,  the  lessor,  or  experts,  or  the  court,  or  all  of  them, 
have  a  different  opinion.  Young  v.  Forest  Oil  Co.,  194  Pa.  St* 
243  (45  Atl.  Rep.  121)  ;  Colgan  v.  Forest  Oil  Co.,  194  Pa.  St. 
Rep.  234  (45  Atl.  Rep.  119;  75  Am.  St.  Rep.  695).  A  lessee 
in  an  oil  lease  of  two  adjoining  tracts  of  land  who  sinks  a  well 
on  one  of  them  so  near  the  other  tract  as  to  drain  a  portion 
thereof,  is  liable  to  the  owner  of  such  tract  for  his  rovaltv  on 
the  proportion  of  the  oil  to  the  whole  amount  produced  which 
the  area  of  his  land  so  drained  bears  to  the  land  drained  in  the 
other  tract.  Kleppner  v.  Lemon,  198  Pa.  St.  581  (48  Atl. 
Re^.  483).  For  construction  of  particular  gas  and  oil  leases,, 
see,  as  to  duration,  Harness  v.  Eastern  Oil  Co.,  49  W.  Va. 
232  (38  S.  E.  Rep.  662)  ;  liability  for  rent,  lams  v.  Carnegie 
Nat.  Gas  Co.,  194  Pa.  St.  72  (45  Atl.  Rep.  54)  ;  Snodgrass  v. 
South  Penn  Oil  Co.,  47  W.  Va.  509  (35  S.  E.  Rep.  820)  ; 
Simpson  v.  Pittsburg  Plate  Glass  Co.,  28  Ind.  App.  343  (6^ 
N.  E.  Rep.  753), 

Sec.  495.  Right  of  mining  lessee  to  remove  fixtures.  A 
mining  lessee  of  a  homestead  who,  acting  under  the  necessary- 
agreement  reduced  to  writing  but  not  signed,  erects  improve- 
ments on  the  land  which  were  removable  without  injury 
thereto,  is  entitled  to  the  improvements  and  10  possession  to 
remove  the  same,  upon  the  owner  of  the  land  thereafter  re- 
fusing to  sign  the  agreement  and  ousting  the  lessee.  Goodwin 
V.  Perkins,  134  Cal.  564  (66  Pac.  Rep.  793).  Buildings  and 
railroad  tracks  placed  on  land  by  a  mining  lessee  in  connec- 
tion with  his  operations  thereon  may  be  removed  by  him, 
where  such  removal  causes  no  material  injury  to  the  freehold. 
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and  the  lease  is  silent  as  to  the  right  of  removal.  Couch  v. 
Welch,  24  Utah  36  (66  Pac.  Rep.  600).  The  court  say:  **We 
are  of  the  opinion  that  the  contract  in  this  case  must  be  re- 
garded as  a  lease,  and  that  the  relation  of  landlord  and  tenant 
existed  between  the  parties  to  this  controversy.  Having  come 
to  this  conclusion  the  question  is,  was  the  removal  of  the  fix- 
tures in  dispute  by  the  lessees  lawful  ?  The  contract  is  silent 
as  to  such  removal,  and  the  proof  fails  to  show  any  other 
agreement  relating  to  the  subject.  Doubtless,  in  general, 
under  the  rule  of  the  common  law  as  it  prevailed  in  England, 
any  structures  once  annexed  to  the  freehold  became  a  part  of 
it,  and  could  not  afterwards  be  removed,  except  by  him  who 
was  entitled  to  the  inheritance.  This  rule,  however,  although 
never  without  exceptions,  has  been  greatly  relaxed  by  modern 
decisions,  especially  as  between  landlord  and  tenant,  in  favor 
of  the  latter.  And  this  would  seem  to  be  in  consonance  with 
equity  and  justice,  since  tenants  usually  pay  adequate  rent  for 
the  premises,  and  should  therefore  be  permitted  to  remove 
(luring  the  term  fixtures  which  they  have  erected  at  their  own 
expense  for  their  own  convenience  and  use,  when  this  can  be 
done  without  material  injury  to  the  freehold,  and  when  ^ch 
removal  was  within  the  intention  of  the  tenant  at  the  time  of 
the  construction  of  the  fixtures.  'In  modern^  times,'  says 
Chancellor  Kent,  'for  the  encouragement  of  trade  and  manu- 
facturers, and  as  between  landlord  and  tenant,  many  things 
are  now  treated  as  personal  property  which  seem,  in  a  very 
considerable  degree,  to  be  attached  to  the  freehold.  The  law 
of  fxtures  is  in  derogation  of  the  original  rule  of  the  common 
law,  which  subjected  everything  affixed  to  the  freehold  to  the 
law  governing  the  freehold ;  and  it  has  grown  up  into  a  sys- 
tem of  judicial  legislation,  so  as  almost  to  render  the  right  of 
removal  of  fixtures  a  general  rule,  instead  of  being  an  excep- 
tion. The  general  rule,  which  appears  to  be  the  result  of  the 
cases,  is  that  things  which  the  tenant  has  affixed  to  the  free- 
hold for  the  purpose  of  trade  or  manufactures  may  be  re- 
moved, when  the  removal  is  not  contrary  to  any  prevailing 
usage,  or  does  not  cause  any  material  injury  to  the  estate,  and 
which  can  be  removed  without  losing  their  essential  character 
or  value  as  personal  chattels.  The  character  of  the  property, 
whether  personal  or  real,  in  respect  to  fixtures,  is  governed 
very  much  by  the  intention  of  the  owner,  and  the  purpose  to 
which  the  erection  was  to  be  applied/  2  Kent,  Comm.  343 ; 
13  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  639;  Van  Ness  v.  Pack- 
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ard,  2  Pet.  127  (7  L.  Ed.  374)  ;  Wall  v.  Hinds,  4  Gray,  356 
(64  Am.  Dec.  64) ;  Bircher  v.  Parker,  40  Mo.  118;  Reynolds 
V.  Shuler,  5  Cow.  323;  Dubois  v.  Kelly,  10  Barb.'496;  Kelly 
V.  Austin,  46  111.  156  (92  Am.  Dec.  243)  ;  Whiting  v.  Brastow, 
4  Pick.  310;  Hayes  v.  Mining  Co.,  2  Colo.  273;  Heffner  v. 
Lewis,  73  Pa.  St.  302;  Bartlett  v.  Haviland,  92  Mich.  552  (52 
N.  W.  Rep.  1008).  Upon  examination  of  the  authorities  it 
will  be  seen  that  the  law  regards  with  peculiar  favor  the  rights 
of  tenants  as  to  the  removal  of  trade  fixtures  annexed  by  them 
to  the  freehold  at  their  own  expense;  and,  appl>dng  the  prin- 
ciples which  govern  such  cases  to  the  case  at  bar,  we  have  no 
hesitancy  in  holding  that  under  the  contract  herein  the  lessees 
had  the  right  to  remove  the  buildings  and  track,  there  being 
no  showing  that  such  removal  caused  any  material  injury  to 
the  realty.  Under  such  circumstances  as  are  herein  disclosed, 
such  fixtures  must  be  regarded  as  personalty." 

Sec.  496.  Miscellaneous  notes.  If  the  rent  or  royalty 
reserved  in  the  leasing  of  mineral  property  is  dependent  upon 
the  amount  of  mineral  taken,  a  bill  in  equity  will  lie  to  compel 
an  accounting  by  the  operators  or  lessees  of  the  mines.  Swear* 
ingen  v.  Steers,  49  W.  Va.  312  (38  S.  E.  Rep.  510).  An  in- 
strument which  otherwise  would  be  construed  as  a  lease  of  a 
mining  claim  is  not  converted  into  a  contract  of  purchase  by 
its  granting  to  the  lessee  the  "privilege  of  purchasing"  the  de- 
mised premises.  Couch  v.  Welsh,  24  Utah  36  (66  Pac.  Rep. 
600).  The  remedy  for  the  violation  of  conditions  in  a  con- 
tract by  which  one  purchases  an  undivided  interest  in  the  oil 
and  gas  under  land  and  agrees  to  operate  and  mine  the  land 
for  oil  and  gas,  is  an  action  of  damages  and  not  proceedings  to 
forfeit  his  rights  under  the  contract.  Ammons  v.  South  Penn 
Oil  Co.,  47  W.  Va.  610  (35  S.  E.  Rep.  1004).  A  lessee  of  a 
mining  claim  from  a  mining  company  which  executes  the  lease 
through  its  superintendent,  is  justified  in  relying  on  notice 
given  by  such  superintendent  to  terminate  the  lease  in  ac- 
cordance with  its  provisions,  on  account  of  a  sale  of  the  prop- 
erty, and  the  company  ratifying  his  act  is  liable  for  damages 
accruing  on  account  of  the  notice  of  sale  being  false.  Ober  v. 
Schenck,  23  Utah  614  (65  Pac,  Rep.  1073). 
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Sec.  497*  What  constitutes  a  valid  mortgage.  It  does 
not  require  any  particular  form  of  words  to  make  a  mort- 
gage. If,  in  the  execution  of  such  a  contract,  a  paper  is  made 
evidencing  a  part  of  it,  and  other  papers  be  made  at  the  same 
time  evidencing  other  parts,  all  may  be  resorted  to  and  all  must 
be  construed  together  if  necessary  in  order  to  determine  the 
real  nature  of  the  transaction.  Jordan  v.  Warner's  Estate, 
107  Wis.  539  (83  N.  W.  Rep.  946).  An  agreement  under 
which  a  third  party  is  to  purchase  the  master's  certificate  of 
sale  to  land  sold  under  mortgage  foreclosure  and  hold  the 
same  for  his  own  benefit  unless  the  mortgagor  should  pay  the 
amount  advanced  within  a  certain  time,  is  a  contract  to  convey 
on  payment  of  a  stipulated  price,  and  not  a  mortgage.  Car- 
penter V.  Plagge,  192  111.  82  (61  N.  E.  Rep.  530).  A  mort- 
gage executed  by  the  owner  of  real  estate  in  the  name  of  a 
fictitious  person  to  whom  he  has  made  a  fictitious  conveyance 
is  valid  as  between  him  and  his  mortgagee.  Blackman  v.  Hen- 
derson, la.  (87  N.  W.  Rep.  655;  56  L.  R.  A.  902). 
Citing,  I  Jones,  Real  Prop,  §  218;  i  Devi.  Deeds,  §  188;  Wil- 
son v.  White,  84  Cal.  239  (24  Pac.  Rep.  114) ;  David  v.  In- 
surance Co.,  83  N.  Y.  266  (38  Am.  Rep.  418).  Where  a  mort- 
gage is  procured  by  duress,  deceit  and  fraud,  and  without 
consideration,  parties  to  whom  it  is  transferred  without  con- 
sideration cannot  enforce  it,  though  they  had  previously  in- 
curred liability  as  bondsmen  of  the  mortgagor's  husband. 
Carothers  v.  Sims,  194  Pa.  St.  386  (45  Atl.  Rep.  47).  A  mort- 
gage which  has  been  taken  in  good  faith  and  for  value,  with- 
out notice  of  any  prior  equities,  cannot  be  set  aside  at  the  suit 
of  the  former  owner  who  was  induced  by  fraud  to  part  with 
the  title,  since  the  deed  is  not  void,  but  voidable,  and,  until 
set  aside,  it  has  the  effect  of  transferring  the  title  to  the  fraud- 
ulent grantee.  Carr  v.  Maltby,  N.  Y.  (59  N.  E.  Rep. 
291).  A  mortgage  to  a  trustee  to  secure  the  payment  of  bonds 
to  be  thereafter  issued  is  valid,  and  becomes  effective  as  the 
bonds  are  disposed  of  so  as  to  be  superior  to  an  attachment 
issued  thereafter..  International  Trust  Co.  v.  Davis  etc.  Co., 
70  N.  H.  118  (46  Atl.  Rep.  1054). 
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Sec.  498.  What  constitutes  a  valid  mortgage— Neces- 
sity of  debt  and  description  of  it.  If  an  instrument  is  a 
mortgage  there  must  be  some  debt  in  existence  which  the 
mortgage  secures.  Carpenter  v.  Plaggs,  192  111.  82  (61  N.  E. 
Rep.  530).  Applying  this  principle  it  is  held  that,  where  the 
equity  of  redemption  is,  conveyed  by  quit-claim  deed  to  the 
mortgagee  as  satisfaction  of  the  amount  due  on  a  mortgage, 
and  the  mortjgagee  executes  a  bond  to  reconvey  to  the  grantors 
on  the  payment  of  a  certain  sum  by  a  certain  time,  the  trans- 
action does  not  constitute  a  mortgage.  Carroll  v.  Tomlinson, 
192  111.  398  (61  N.  E.  Rep.  484;  85  Am.  St.  Rep.  344).  The 
settlement  of  a  litigated  suit  is  a  sufficient  consideration  to 
support  a  mortgage,  Randall  v.  Reynolds,  61  N.  J.  Eq.  334  (48 
Atl.  Rep.  768)  ;  and  so  is  a  pre-existing  indebtedness  between 
the  parties,  Rea  v.  Wilson,  112  la.  517  (84  N.  W.  Rep.  539) ; 
Allender  v.  Evans-Smith  Drug  Co.,  3  Ind.  Ter.  628  (64  S. 
W.  Rep.  558).  A  recorded  mortgage  is  not  deprived  of  its 
effect  as  constructive  notice  by  the  fact  that  the  principal  of 
the  note  is  not  expressly  stated,  where  such  amount  can  be 
readily  calculated  from  other  data  given  in  the  mortgage. 
Gardner  v.  Cohn,  191  111.  553  (61  N.  E.  Rep.  492).  A  state- 
ment in  a  mortgage  that  it  was  g^ven  as  security  for  the  pay- 
ment of  a  promissory  note  dated  March  i,  1895,  "according 
to  its  terms"  made  by  M.  in  favor  of  the  mortgagee  and  se- 
cured by  another  mortgage  the  date  and  place  of  record  of 
which  is  given,  is  a  sufficient  description  of  the  debt  Security 
Loan  &  Trust  Co.  v.  Mattern,  131  Cal.  326  (63  Pac.  Rep.  482). 
Erroneous  recitals  in  a  deed  of  trust  in  the  description  of  the 
note  secured,  as  to  its  date  and  time  of  payment,  may  be  re- 
jected and  the  deed  enforced  where  the  remainder  is  sufficient 
to  identify  the  note.  Thompson  v.  Cobb,  Tex.  (65  S. 
W.  Rep.  1090). 

Sec.  499.  Equitable  mortgage— Mortgage  by  deposit 
of  title  papers.  An  agreement  by  a  debtor,  in  consideration 
of  the  postponement  of  the  payment  of  his  debt  to  a  certain 
day,  that  he  will  at  the  time  either  pay  the  debt  or  execute  a 
mortgage  on  certain  property  to  secure  its  payment,  in  case  of 
his  failure  to  pay  the  debt  at  the  time  fixed,  creates  an  equit- 
able mortgage  on  the  property  agreed  to  be  mortgaged  which 
mav  be  enforced  in  a  court  of  equity.  Allender  v.  Evans- 
Smith  Drug  Co.  3  Ind.  Ter.  628  (64  S.  W.  Rep.  558).  Cit- 
ing, Pom.  Eq.Jur.  380;  Adams,  Eq.  Jur.  83;  Story,  Eq.  Jur. 
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123;  Hicks  V.  Turck,  72  Mich.  311  (40  N.  W.  Rep.  339); 
McCarty  v.  Brackenridge,  Tex.  Civ.  App.  (20  S.  W. 
Rep.  997)  ;  Irvine  v.  Armstrong,  31  Minn.  216  (17  N.  W.  Rep. 
343)  ;  King  v.  Williams,  66  Ark.  333  (50  S.  W.  Rep.  695). 
The  fact  that  a  married  woman  signing  notes  with  her  hus- 
"band  adds  after  her  signature  the  words  "for  the  payment  of 
which  I  bind  my  separate  estate,"  does  not  constitute  them 
an  equitable  mortgage  creating  a  lien  on  her  separate  prop- 
erty, although  they  may  be  enforced  against  it  in  equity. 
Western  Nat.  Bank  v.  National  Union  Bank,  91  Md.  613  (46 
Atl.  Rep.  960).  The  common-law  mortgage  by  deposit  of 
title  papers  does  not  prevail  in  Virginia.  Kelly  v.  Lehigh  Min. 
&  Mfg.  Co.,  98  Va.  405  (36  S.  E.  Rep.  511 ;  81  Am.  St.  Rep. 
736). 

Sec.  500.  Construction  of  mortgagea  A  note  and  a 
mortgage  given  to  secure  it  should  be  construed  together. 
Meyer  v.  Weber,  133  Cal.  681  (65  Pac.  Rep.  11 10).  A  con- 
tract for  the  loaning  of  money,  secured  by  trust  deed  upon  real 
property  situated  in  the  state  where  the  contract  is  made, 
must  be  construed  according  to  the  laws  of  the  state  where 
the  land  is  situated  and  the  contract  mad^,  and  not  according 
to  the  laws  of  the  state  where  the  contract  happens  to  have 
been  made  payable.  Snyder  v.  Fidelity  Sav.  Ass'n.  23  Utah 
291  (64  Pac.  Rep.  870).  A  mortgage  of  real  estate  and  an 
electric  light  plant  with  its  appurtenances  in  a  certain  town 
covers  a  pole  4ine  in  another  town  which  is  continuous  with 
and  an  essential  part  of  the  plant,  and  without  which  the 
plant  would  be  useless.  Dreisbach  v.  Ross,  195  Pa.  St.  278 
(45  Atl.  Rep.  722).  The  lien  of  a  mortgage  on  lots  abutting 
on  a  vacated  street,  which  definitely  described  the  lots  but 
makes  no  mention  of  the  strip  acquired  by  the  mortgagor  by 
reversion  on  account  of  the  vacation  of  the  street,  does  not 
extend  to  such  strip.  Southern  Kansas  Ry.  Co.  v.  Sharpless, 
62  Kan.  841  (62  Pac.  Rep.  662).  A  mortgage,  given  to  a 
trustee  to  secure  an  issue  of  bonds  which  contains  a  provision 
that  the  bonds  secured  thereby  shall  not  be  valid  until  the  cer- 
tificate indorsed  thereon  shall  have  been  signed  by  the  trustee, 
does  not  secure  interest  coupons  which  are  detached  from  the 
tx>nds  prior  to  their  certification  and  sale  by  the  trustee,  the 
time  for  their  maturity  having  passed  before  the  sale  of  the 
bonds.  Holland  Trust  Co.  v.  Thompson-Houston  Co.  170  N. 
Y.  68  (62  N.  E.  Rep.  1090).    A  covenant  in  a  mortgage  on 
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leasehold  property,  by  the  mortgagor  for  himself  and  his  as- 
«signs,  to  pay  the  ground  rent  and  taxes  on  tlie  premises  is  a 
covenant  running  with  the  land,  and  may  be  enforced  by  the 
mortgagee  against  the  assignee  of  the  term.  Commercial  etc. 
Ass'n.  V.  Robinson,  90  Md.  615  (45  Atl.  Rep.  449).  A  mort- 
gage which  expressly  recites  that  it  is  given  to  secure  the 
prompt  payment  of  rent  according  to  the  terms  of  a  certain 
written  lease,  and  names  the  amount  secured,  which  amount 
corresponds  with  the  amount  agreed  in  the  lease  to  be  paid  as 
rent,  does  not  secure  rents  which  become  due  after  the  expira- 
tion of  such  lease  under  a  tenancy  arising  by  implication  of  law 
from  holding  over  after  such  lease  expired.  Fields  v.  Mott,  9 
N.  Dak.  621  (84  N.  W.  Rep.  555).  Particular  recitals  in  a 
junior  mortgage  as  to  the  existence  of  prior  mortgages  held 
not  to  estop  the  mortgagee  from  questioning  their  validity. 
Allen  West  Commission  Co.  v.  Brown,  69  Ark.  163  (61  S.  W. 
Rep.  913).  For  construction  of  particular  railroad  mortgage, 
see  Central  Trust  Co.  v.  West  India  Imp.  Co.,  169  N.  Y.  314 
(62  N.  E.  Rep.  387). 

Sec.  501.    Title  of  parties  and  right  to  possession.    A 

mortgagor  has  such  an  estate  in  the  mortgaged  land  that  he 
may  execute  another  valid  mortgage  upon  the  same  tract.  Lips- 
comb v.  Goode,  57  S.  C.  182  (35  S.  E.  Rep.  493).  A  mort- 
gagee has  such  an  equitable  title  to  the  mortgaged  property  that 
he  may  maintain  an  action  for  possession  where  the  defendant 
has  no  equitable  defense  to  such  action.  Wright  v.  Fort,  126 
N.  C.  615  (36  S.  E.  Rep.  113).  The  mortgagee  can  only  bring 
ejectment  against  the  mortgagor  after  condition  broken,  when 
the  mortgage  either  expressly  or  by  implication  provides  that 
the  mortgagor  shall  have  possession  imtil  default.  Kransz  v, 
Uedelhofen,  193  111.  477  (62  N.  E.  Rep.  239).  After  a  mort- 
gage and  the  debt  it  secures  is  barred  by  the  statute  of  limita- 
tions it  ceases  to  be  such  a  muniment  of  title  as  will  sustain 
an  action  of  ejectment  by  the  mortgagee  or  his  grantee.  Schu- 
mann V.  Sprague,  189  111.  425  (59  N.  E.  Rep.  945).  Under  a 
mortgage  of  a  leasehold  permitting  the  mortgagor  or  his  as- 
signs to  retain  possession  till  default,  the  term  vests  in  the 
mortgagee  on  the  first  default,  so  that  one  to  whom  the  mort- 
gagor has  assigned  the  property  is  not  liable  for  a  subsequent 
default.  Commercial  etc.  Ass'n  v.  Robinson,  90  Md.  615  (45 
Atl.  Rep.  449).  In  equity  the  mortgagee  has  a  lien  only  on  the 
mortgaged  property,  which  does  not  become  a  title  until  fore- 
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closure  perfected,  without  redemption;  and  payment  of  the 
mortgage  debt,  after  foreclosure  begun,  but  before  it  is  per- 
fected, extinguishes  the  mortgage  lien,  and  the  mortgagor  or 
his  assignee  is  then  entitled  to  the  possession  of  the  property. 
Hussey  v.  Fisher,  94  Me.  301  (47  Atl.  Rep.  525).  For  note  on 
"Rights  and  remedies  of  a  mortgagee  when  the  property  is  by 
judicial  sale  or  other  proceedings  transferred  so  that  he  no 
longer  has  any  remedy  by  foreclosure  or  suit  for  possession," 
see  88  Am.  St.  Rep.  359-365. 

For  a  discussion  of  the  estate  of  a  mortgagee  in  Alabama 
and  his  right  to  convey,  see  High  v.  Hoffman,  129  Ala.  359 
(29  So.  Rep.  658).    Where  one  mortgaging  lands  to  which  he 
has  no  title  afterward  takes  a  mortgage  on  the  land  from  the 
true  owner,  his  interest  under  the  latter  mortgage  is  personal 
property  and  does  not  pass  as  an  after-acquired  title,  under 
Sand.  &  H.  Ark.  Dig.,  §  699,  to  subsequent  purchaser  of  the 
property  under  foreclosure  of  the  first  mortgage;  and  what- 
ever interest  would  pass  may  be  extinguished  by  payment  and 
satisfaction  of  the  latter  mortgage.    Turman  v.  Sanford,  69 
Ark.  95  (61  S.  W.  Rep.  167).    In  Illinois,  until  the  debt  is  ex- 
tinguished, the  legal  title  is  in  the  mortgagee,  who  may  main- 
tain ejectment  against  the  mortgagor  after  condition  broken ; 
but  as  against  all  persons  except  the  mortgagee  or  his  assigns, 
the  mortgagor  is  the  legal  owner  of  the  mortgaged  estate. 
Ware  v.  Schihtz,  190  111.  189  (60  N.  E.  Rep.  67).    A  provision 
in  a  trust  deed  that  on  any  default  the  grantors  waived  all 
"ght  to  the  possession,  income  and  rents  of  the  premises,  and 
thdt  on  failure  to  pay  it  should  be  lawful  for  the  mortgagee  to 
^nter  and  take  possession  of  the  premises,  necessarily  implies 
that  the  grantee  should  not  be  entitled  to  maintain  ejectment 
^^ainst  the  grantor  until  such  breach.    Kransz  v.  Uedelhofen, 
^93  III,  477  (62  N.  E.  Rep.  239).    In  Maryland  in  the  absence 
,  ^  provision  in  a  mortgage  permitting  the  mortgagor  to  re- 
^f^^  possession  of  the  mortgaged  property,  the  mortgagee  has 
A     ,^Sht  of  possession  and  the  legal  title.     Commercial  etc. 
Ass*n  V.  Robinson,  90  Md.  615  (45  Atl.  Rep.  449).    In  Oregon, 
a  niortgage  of  real  property  does  not  convey  to  the  mortgagee 
.  ,  ^^tle  to  the  mortgaged  premises,  either  before  or  after  con- 
Qition  broken ;  a  mortgage  is  simply  a  lien,  a  mere  security  for 
uVt  payment  of  money,  and  is  satisfied  and  extinguished  by  the 
T^^yment  of  the  money  which  it  is  given  to  secure  at  any  time 
yJiore  the  sale  of  the  mortgaged  premises  under  a  judgment  or 
jjecree  of  foreclosure.    Dane  v.  Daniel,  23  Wash.  379  (63  Pac. 
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Rep.  268).  Under  2  Utah  Comp.  Laws  1888,  §  3474,  a  mort- 
gage does  not  vest  title  in  the  mortgagee,  and  the  mortgagor 
may  convey  the  title,  subject  to  the  mortgage,  to  a  tliird  person. 
Azzalia  v.  St.  Claire,  23  Utah  401  (64  Pac.  Rep.  1106). 

Sec.  502.  Contracts  between  mortgagor  and  mort*^ 
gagee — Validity  and  construction.  An  agreement  between 
the  mortgagee  and  mortgagor  that  the  mortgagee  shall  pay  the 
interest  on  the  mortgage  implies  that  the  mortgagee  shall  nego- 
tiate and  assign  the  mortgage,  and  the  mortgagor  cannot  claim 
credit  on  the  mortgage  for  payments  made  to  the  mortgagee 
after  the  assignment  of  the  mortgage,  nor  complain  of  the  non- 
recording  of  the  transfer,  since  the  act  of  the  mortgagee  in 
transferring  the  mortgage  is  the  act  of  the  mortgagor.  Bacon 
V.  Wood,  22  R.  I.  255  (47  Atl.  Rep.  388).  A  mortgagor  and 
mortgagee  may  after  default  in  the  payment  of  the  mortgage 
debt,  enter  into  an  agreement  whereby  the  failure  of  the  mort- 
gagor to  purchase  the  mortgaged  premises  on  or  before  a  cer- 
tain date,  pa}dng  an  agreed  price,  shall  be  a  surrender  of  all  his 
rights  in  the  lands,  and  preclude  the  mortgagor  from  redeem- 
ing or  purchasing  thereafter.  Tripler  v.  Campbell,  22  R.  I. 
262  (47  Atl.  Rep.  385).  A  mortgagee  who  has  taken  posses- 
sion of  the  mortgaged  premises  under  a  quit-claim  deed  from 
the  owners  of  the  equity  of  redemption,  and  executed  a  bond 
for  reconveyance,  and  who  has  agreed  to  apply  the  rents  in 
payment  of  the  sum  stipulated  in  the  bond,  has  no  right  to  remit 
a  part  of  the  rent  to  a  tenant  because  of  an  unsuccessful  season, 
and  if  the  tenant  is  solvent,  the  mortgagee  will  be  liable  for  the 
amount  remitted.  Carroll  v.  Tomlinson,  192  111.  398  (61  N.  K, 
Rep  484;  85  Am.  St.  Rep.  344).  There  is  no  liability  on  a 
bond  by  a  mortgagor  to  the  mortgagee  to  save  the  mortgagee 
harmless  from  mechanic's  liens  on  the  mortgaged  property, 
where  the  mortgagee  purchases  the  property  under  his  fore- 
closure sale  thereof,  "subject  to  the  unpaid  taxes,  mechanic's 
lien  and  assessments,"  and  a  judgment  of  mechanic's  lien  was 
subsequently  recovered  against  the  property.  Spencer  Savings 
Bank  v.  Cooley,  177  Mass.  49  (58  N.  E.  Rep.  276). 

Sec.  503.  Taxes  on  mortgaged  premises — Covenants 
and  contracts  concerning.  The  fact  that  the  mortgagor  of 
real  estate  owes  personal  taxes  does  not  give  his  mortgagee  the 
right  to  pay  them,  under  a  clause  in  the  mortgage  permitting" 
the  mortgagee  to  pay  taxes  and  include  them  in  his  lien,  unless 
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such  taxes  are  a  lien  upon  the  land  to  the  prejudice  of  the 
security.    Union  Cent.  Life  Ins.  Co.  v.  Chapin,  113  la.  411  (85 
X.  W.  Rep.  791).    Covenants  in  a  mortgage  to  pay  all  taxes 
on  the  mortgage  and  mortgaged  property,  and  that  if  the  mort- 
gagor does  not  pay  them  before  they  are  delinquent  the  mort- 
gagee may  pay,  and  the  amounts  so  paid  shall  be  added  to  the 
debt  secured  by  the  mortgage,  are.  binding  on  the  grantee  of 
the  premises,  who  assumes  the  payment  of  the  mortgage,  and 
such  covenants  inure  to  the  benefit  of  the  assignee  of  the  mort- 
gage.   Windle  v.  Hughes,  40  Or.  i  (65  Pac.  Rep.  1058).    Spec- 
ial paving  assessments  are  assessments  within  the  meaning  of  a 
clause  in  a  mortgage  imposing  upon  the  mortgagor  the  duty  of 
making  prompt  payment  of  all  "taxes  and  assessments"  law- 
fully charged  against  the  mortgaged  property.    National  Life 
Ins.  Co.  v.  Butler,'6i  Neb.  449  (85  N.  W.  Rep.  437;  87  Am. 
St,  Rep.  462).    When  a  mortgage  provides  that  in  default  in 
payment  of  taxes  by  the  mortgagor,  the  mortgagee  shall  pay 
them,  and  the  amount  paid  shall  be  covered  by  the  mortgage, 
the  decree  on  foreclosure  should  reimburse  the  trustee  for  taxes 
paid  by  him  during  the  pendency  of  the  suit.     Barnwell  v. 
Marion,  60  S.  C.  314  (38  S.  E.  Rep.  593).    If  a  mortgagee  of 
real  estate,  in  order  to  protect  his  interest  therein,  pays  or  pur- 
chases tax  claims  thereon,  the  status  of  such  claims,  as  tax 
liens,  is  thereby  extinguished,  but  there  is  created,  by  force  of 
the  statute  (§  11 58,  Rev.  Stat.  1898),  a  lien  in  favor  of  the 
mortgagee  for  the  amount  of  his  expenditures  and  interest,  se- 
cured by  the  mortgage,  of  as  high  a  grade  as  the  original  mort- 
gage lien.    Endress  v.  Shove,  no  Wis.  133  (85  N.  W.  Rep. 

653). 

Sec.  504.    After-acquired  property — Mortgage  to  secure 

advances.  Property  acquired  subsequently  to  the  execution 
of  a  mortgage  may  become  subject  to  the  lien  thereof,  where 
apt  words  to  this  effect  are  used  in  the  mortgage,  but  a  mort- 
gage of  an  irrigation  ditch,  as  constructed  and  thereafter  to  be 
constructed,  will  not  cover  a  ditch  afterward  constructed  by 
the  officers  of  the  mortgagor  company  under  different  appro- 
priations and  under  another  name,  the  first  ditch  having  been 
abandoned,  although  it  was  the  intention  to  supply  water  to  the 
same  lands  by  flowing  it  through  the  abandoned  ditch,  and 
even  though  some  of  the  pipe  belonging  to  the  mortgagor  is 
used  in  constructing  the  second  ditch.  Farm  Inv.  Co.  v.  Alta 
Water  Co.,  28  Col.  408  (65  Pac.  Rep.  22).    Where  a  land  com- 
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pany  gave  a  trust  deed  covering  future-acquired  real  estatd, 
and  thereafter  it  acquired  additional  land  by  a  stockholder  sur- 
rendering his  stock  to  the  trustee,  who  purchased  the  land  in 
the  name  of  the  land  company,  it  was  held  that  a  purchaser  of 
such  land  could  not  insist  that  the  trust  deed  did  not  attach  to 
such  after-acquired  realty  on  the  ground  that  the  title  never  was 
in  the  land  company  because  it  did  not  furnish  the  money  to  buy 
it,  the  stockholder  who  arranged  for  the  purchase  being  the 
only  one  that  could  object.  Lamar  Land  Co.  v.  Belknap  Sav- 
ings Bank,  28  Colo.  344  (64  Pac.  Rep.  210).  Debts  created,  or 
advances  made  to  a  mortgagor,  subsequent  to  the  mortgage 
cannot  be  tacked  to  the  mortgage  debt  to  the  prejudice  of  third 
persons,  who  have  acquired  junior  liens  upon  the  mortgaged 
property ;  but  they  will  be  enforced  against  the  mortgagor,  if 
he  has  agreed  that  the  mortgage  shall  stand  as  security  there- 
for, and  neither  the  mortgagor,  nor  any  one  without  equities 
superior  to  his,  will  be  permitted  to  redeem  without  paying  the 
amount  of  such  advances  in  addition  to  the  amount  named  in 
the  mortgage.    Carpenter  v.  Plagge,  192  111.  82  (61,  N.  E.  Rep. 

530). 

Sec.  505.  Deeds  construed  as  mortgages.  To  consti- 
tute a  deed  a  mortgage  there  must  exist  an  indebtedness  be- 
tween the  parties,  the  payment  of  which  they  intend  to  secure 
by  the  instrument.  Sadler  v.  Taylor,  49  W.  Va.  104  (38  S.  E. 
Rep.  583)  ;  Crane  v.  Chandler,  190  111.  584  (60  N.  E.  Rep.  826). 
A  deed  and  an  agreement  between  the  parties  to  it  that  the 
grantee  will  reconvey  to  the  grantor  upon  his  paying  a  certain 
sum  and  all  the  expenses  of  the  grantee  incurred  by  his  holding 
the  property,  and  which  prevents  the  latter  from  selling  the 
property  except  on  three  months  notice  to  the  grantor,  will  be 
deemed  a  mortgage.  Thompson  v.  People's  Bldg,  Loan  &  Inv. 
Co.,  114  la.  481  (87  N.  W.  Rep.  438).  A  deed  absolute  in 
form  does  not  operate  as  a  mortgage  merely  by  force  of  an 
agreement  to  reconvey  at  a  fixed  price  within  a  specified  time, 
unless  the  attendant  circumstances  show  it  to  have  been  in- 
tended as  security  for  a  loan.  Tripler  v.  Campbell,  22  R.  I. 
262  (47  Atl.  Rep.  3^5).  Ai  bill  of  sate  of  a  house  situated  on 
mining  ground,  given  to  the  party  furnishing  the  lumber  for 
the  erection  of  the  house,  without  a  transfer  of  possession, 
amounts  to  nothing  but  a  mortgage  securing  the  debt,  and  does 
not  pass  title.  Azzalia  v.  St.  Claire,  23  Utah  401  (64  Pac.  Rep. 
1 106).    An  absolute  conveyance  to  the  grantor's  sureties  on  an 
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appeal  bond,  after  the  appealed  case  has  been  affirmed  and 
judgment  taken  against  all  the  parties  on  the  bond,  was  held 
to  be  a  mortgage  and  not  a  conditional  sale,  where  it  was  un- 
derstood at  the  time  of  the  conveyance  that  the  grantor  might 
pay  the  debt  himself  or  defeat  the  judgment  by  legal  proceed- 
ings, which  he  attempted  to  do,  although  the  land  had  been 
mortgaged  to  such  sureties  when  they  went  on  the  appeal 
bond.  Sowles  v.  Wilcox,  127  Mich.  166  (86  N.  W.  Rep.  689). 
A  decree  confirming  a  partition  sale  and  vesting  title  in  one 
who  has  advanced  purchase  money  for  a  bidder  who  could  not 
comply  with  his  bid  may  be  held  a  mortgage  where  it  clearly 
appears  that  the  title  was  taken  by  him  as  security  only  to  the 
repayment  of  the  money  advanced.  Spicer  v.  Johnson,  (Tenn. 
Ch)  61  S.  W.  Rep.  1041.  The  grantee  in  a  deed  absolute, 
which  is  in  fact  a  mortgage,  executed  after  a  mortgage  has 
been  placed  on  the  land,  who  by  arrangement  with  the  mort- 
gagor takes  a  tax  deed  in  the  latter's  name  but  for  his  own  ben- 
efit, is  a  second  mortgagee,  so  that  his  interest  is  cut  off  by  a 
foreclosure  of  the  first  mortgage,  and  he  cannot  maintain  a 
suit  to  quiet  title  against  the  purchaser  at  such  foreclosure. 
Vreeland  v.  Monnier,  i:^  Mich.  304  (86  N.  W.  Rep.  819). 
Construing  and  applying  S.  Dak.  Comp.  Laws,  §  4348,  pro- 
viding that  "every  transfer  of  an  interest  in  property,  other 
than  in  trust,  made  only  as  a  security  for  the  performance  of 
another  act,  is  to  be  deemed  a  mortgage,"  it  is  held  that  a 
warranty  deed  given  by  the  payors  of  notes  to  the  agent  of  the 
payee  as  trustee,  for  the  purpose  of  securing  the  payment  of 
the  notes,  will  be  treated  as  a  mortgage,  although  the  grantee 
is  called  a  trustee.  David  Bradley  &  Co.  v.  Helgerson,  14  S. 
Dak.  593  (86  N.  W.  Rep.  634).  In  order  for  a  party  to  claim 
the  benefit  of  §§  4370  and  4371  of  the  S.  Dak.  Comp.  Laws,  the 
former  providing  that  every  grant  of  i;eal  estate  intended  as  a 
mortgage  must  be  recorded  as  such,  and  the  latter  providing 
that  a  grant  of  realty  purporting  to  be  an  absolute  conveyance, 
but  which  is  in  fact  defeasable,  is  not  effective  as  against  others 
than  the  grantee  and  his  heirs,  unless  an  instrument  shall  have 
been  recorded,  he  must  be  a  purchaser  or  incumbrancer  in  good 
faith,  without  notice,  and  an  attaching  creditor  is  not.  Murphy 
V.  Plankington  Bank,  13  S.  Dak.  501  (83  N.  W.  Rep.  575). 
The  right  to  treat  a  deed  as  a  mortgage,  when  that  was  the 
intention,  is  mutual,  and  the  grantee  cannot  be  compelled  by 
other  creditors  of  the  grantor  to  treat  it  as  a  deed,  in  the  ab- 
sence of  circumstances  creating  an  estoppel.    Andrus  v.  Burke, 
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6i  N.  J.  Eq.  297  (48  Atl.  Rep.  228).  For  statement  of  rules 
prevailing  in  North  Carolina  concerning  the  conversion  of  a 
deed  into  a  mortgage,  see  Porter  v.  White,  128  N.  C.  42  (38 
S.  E.  Rep.  24). 


Sec.  506.  Deeds  construed  as  mortgages— Written  de* 
feasance — ^Necessity  and  sufficiency  of.  A  deed  absolute  in 
form,  but  intended  by  the  parties  as  security  for  the  payment 
of  money,  or  the  performance  of  any  other  legal  act,  if  accom- 
panied by  a  separate  defeasance,  is  a  mortgage,  and  the  legal 
title  remains  in  the  grantor.  Security  Sav.  &  Trust  Co.  v. 
Loewenberg,  38  Or.  159  (62  Pac.  Rep.  647)  ;  Malone  v.  Roy, 
134  Cal.  344  (66  Pac.  Rep.  313).  A  defeasance  to  a  deed  exe- 
cuted by  the  grantor  alone  is  void.  Miller  v.  Quick,  158  Mo. 
495  (59  S.  W.  Rep.  955).  In  Iowa  a  deed  absolute  on  its 
face  may  be  shown  to  be  a  mortgage,  although  there  has  been 
no  fraud  or  mistake  in  omitting  a  defeasance  clause.  Bigler 
v.  Jack,  114  la.  667  (87  N.  W.  Rep.  700).  Construing  and 
applying  Pa.  Pub.  Laws  1881,  p.  84,  providing  that  "no  de- 
feasance to  any  deed  for  real  estate,  regular  upon  its  face, 
*  *  *  shall  have  the  effect  of  reducing  it  to  a  mortgage, 
unless  the  said  defeasance  is  made  at  the  time  the  deed  is 
made,  and  is  in  writing,  signed,  sealed,  and  acknowledged,  and 
delivered  by  the  grantee  in  the  deed  to  tlie  grantor,  and 
recorded  *  *  *  within  sixty  days  from  the  execution 
thereof,"  it  is  held  that  an  absolute  deed  cannot  be  shown  to  be 
a  mortgage  by  a  contemporaneous  written  defeasance  unac- 
knowledged and  unrecorded,  although  the  grantee  in  the  deed 
has  been  paid  the  full  amount  to  secure  which  the  deed  was 
given.  Crotzer  v.  Bittenbender,  199  Pa.  St.  504  (49  Atl.  Rep. 
266).  Under  this  statute  an  absolute  deed  cannot  be  declared 
to  be  a  mortgage  where  there  is  no  written  defeasance. 
McDonald  v.  Sturtevant,  195  Pa.  St.  648  (46  Atl.  Rep.  142)  ; 
Grove  v.  Kase,  195  Pa.  St.  325  (45  Atl.  Rep.  1054) . 

Sec.  507.  Deeds  construed  as  mortgages — Conditional 
sales  distinguished.  In  detertnining  whether  a  certain  in- 
strument is  a  mortgage  or  conditional  sale,  the  intention  of  the 
parties  is  the  only  true  and  infallible  test,  and  this  intention  is  to 
be  gathered  from  the  circumstances  surrounding  the  transac- 
tion and  the  conduct  of  the  parties.  If  the  relation  of  debtor 
and  creditor  exists  when  the  conveyance  is  made,  and  this  rela- 
tion is  regarded  as  subsisting  after  the  conveyance  is  made,  the 
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transaction  will  be  regarded  as  a  mortgage ;  but  if  the  debt  is 
treated  as  extinguished,  and  the  vendor  has  the  privilege  merely 
of  refunding  the  price,  the  transaction  is  a  conditional  sale. 
Ho|^r  V.  Smyser,  90  Md.  363  (45  Atl.  Rep.  206) .  An  absolute 
conveyance  of  real  estate  for  a  certain  price,  although  accom- 
panied by  a  reservation,  of  an  option  or  privilege  of  repurchasing 
at  a  higher  price,  will  be  construed  as  a  conditional  sale  and  not 
a  mortgage,  when  that  was  the  intention  of  the  parties,  even 
though  the  grantor  executes  notes  to  the  grantee  for  the  amount 
of  the  repurchasing  price  and  takes  from  the  latter  a  bond  con- 
ditioned for  a  reconveyance  on  the  payment  of  such  notes. 
Felton  v.  Grier,  109  Ga.  320  (35  S.  E.  Rep.  175).  Where  the 
owner  of  land,  covered  by  two  mortgages,  conveys  it  at  about 
its  value  to  the  holder  of  the  second  mortgage,  who  agreed  to 
reconvey  on  payment  of  a  certain  sum,  being  the  amount  of  the 
two  mortgages,  and  such  grantee  procured  the  assignment  of 
the  first  mortgage  and  then  released  them,  and  leased  the  prop- 
erty to  the  grantor  at  ordinary  rental,  taking  at  the  same  time  a 
chattel  mortgage  as  security  for  another  sum  borrowed  by  the 
grantor,  it  .was  held  that  the  transaction  constituted  a  condi- 
tional sale  and  not  a  mortgage.  Bigler  v.  Jack,  114  la.  667  (87 
N.  W.  Rep.  700). 

Sec.  508.  Action  to  declare  deed  a  mortgage — Burden, 
and  sufficiency  of  proof.  The  burden  of  showing  that  an  in- 
strument, which  appears  to  be  a  deed  absolute,  is  in  fact  a 
mortgage,  is  on  the  party  claiming  it  to  be  a  mortgage,  and  the 
character  of  the  instrument  cannot  be  thus  cHanged  except 
upon  the  most  clear  and  convincing  evidence,  and  proof  that  at 
the  time  of  the  execution  of  the  deed,  an  agreement  in  writing 
was  executed  by  the  grantee  that  he  would  reconvey  to  the 
grantor  on  the  payment  of  a  certain  sum  by  a  certain  time,  is 
not  sufficient  in  itself  to  show  that  the  deed  is  a  mortgage. 
Woods  V.  Jansen,  130  Cal.  200  (62  Pac.  Rep.  473).  A  vendee's 
admission,  in  a  suit  to  declare  a  deed  a  mortgage,  that  he  had 
agreed,  before  the  sale  was  made,  to  permit  his  vendor  to  re- 
purchase the  land,  did  not  remove  the  burden  of  proof  from  tHe 
vendor,  but  relaxed  the  rule  requiring  stringent  proof  from  the 
vendor  that  a  deed  absolute  was  intended  as  a  mortgage,  and 
inclined  the  court  to  favor  the  right  of  redemption,  and  there- 
fore to  consider  the  transaction  as  a  mortgage.  Glass  v. 
Hieronymus,  125  Ala.  140  (28  So.  Rep.  71 ;  82  Am.  St.  Rep. 
225).     The  fact  that  the  land  is  worth  much  more  than  the 
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amount  paid  by  the  grantee  in  the  deed  has  an  important  bear- 
ing in  favor  of  the  mortgage  theory.  Glass  v.  Hieronymus,  125 
Ala.  140  (28  So.  Rep.  71 ;  82  Am.  St.  Rep.  225).  Parol  evi- 
dence is  admissible  to  show  that  a  deed  absolute  on  its  face  is 
in  fact  a  mortgage.  Matchett  v.  Knisely,  2^  Ind.  App.  664  (62 
N.  E.  Rep.  87) ;  Brown  v.  Follette,  155  Ind.  316  (58  N.  E. 
Rep.  197) ;  Glass  v.  Hieronymus,  125  Ala.  140  (28  So.  Rep. 
71 ;  82  Am.  St.  Rep.  225).  Clear,  specific,  satisfactory  and  con- 
vincing evidence  is  required  to  sfiow  an  ^ibsolute  deed  to  be  a 
mortgage.  McGuin  v.  Lee,  10  N.  Dak.  160  (86  N.  W.  Rep. 
714) ;  Jordan  v.  Warner's  Estate,  107  Wis.  539  (83  N.  W.  Rep. 
946)  ;  Tennessee  Coal,  Iron  &  R.  Co.  v.  Wheeler,  125  Ala.  535 
(28  So.  Rep.  38).  For  particular  cases  in  which  the  evidence 
is  held  sufficient  to  show  an  absolute  deed  to  be  a  mortgage, 
see  Fultz  v.  Peterson,  78  Miss.  128  (28  So.  Rep.  829)  ;  Reilly 
V.  Cullen,  159  Mo.  322  (60  S.  W.  Rep.  126)  ;  Chance  v.  Jen- 
nings, 159  Mo.  544  (61  S.  W.  Rep.  177)  ;  Allen  v.  Brown, 
(Ky.)  62  S.  W.  Rep.  726  (23  Ky.  Law  Rep.  217)  ;  De  Carrion 
V.  De  Aguayo,  133  Cal.  XIX  (65  Pac.  Rep.  618) ;  MuUer  v. 
Flavin,  13  S.  Dak.  595  (83  N.  W.  Rep.  687).  For  particular 
cases  in  which  the  evidence  is  held  insufficient  to  show  an  ab- 
solute deed  to  be  a  mortgage,  see  Lars6n  v.  Dutiel,  14  S.  Dak, 
476  (85  N.  W.  Rep.  1006) ;  McGuin  v.  Lee,  10  N.  Dak.  160 
(86  N.  W.  Rep.  714)  ;  Crane  v.  Chandler,  190  111.  584  (60  N. 
E.  Rep.  826)  ;  Bacon  v.  National  German-American  Bank,  191 
111.  205  (60  N.  E.  Rep.  846). 

Sec.  509.  Action  to  declare  deed  a  mortgage— Pleading 
and  practice — ^Titlc  and  right  of  parties.  Failure  of  a  com- 
plainant to  offento  pay  what  may  be  found  due  on  an  account- 
ing or  to  allege  notice  to  the  defendant  of  the  terms  of  the  con- 
tract between  plaintiff  and  a  third  person  from  whom  he  ac- 
quired the  land,  does  not  render  a  complaint  for  an  accounting 
and  to  declare  a  certain  deed  a  mortgage  demurrable,  where  it 
was  given  to  secure  a  loan  to  plaintiff  by  defendant,  but  de- 
fendant claims  the  premises  under  such  conveyance  absolutely. 
Brown  v.  Follette,  155  Ind.  316  (58  N.  E.  Rep.  197).  In  Ala- 
bama it  is  held  that  it  is  not  essential  to  the  equity  of  a  bill  to 
declare  a  deed  a  mortgage  and  be  permitted  to  redeem,  for  the 
bill  to  allege  a  previous  tender  of  the  sum  admitted  to  be  due 
on  the  alleged  mortgage,  nor  is  it  required  that  such  sum  be 
brought  into  court  on  the  filing  of  the  bill.  Hammett  v.  White, 
128  Ala.  380  (29  So.  Rep.  547).    A  grantor  in  a  deed  given 
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to  secure  the  gjantee  in  the  making  of  payment  of  a  mortgage 
on  the  property,  has  sufficient  interest  to  maintaki  an  action  to 
recover  over-payments  made  by  the  grantee.  Thompson  v. 
People's  Bldg,  Loan  &  Inv.  Co.,  114  la.  481  (87  N.  W.  Rep. 
438).  A  grantee  under  an  absolute  conveyance,  which  is  in 
fact  a  mortgage,  who  wrongfully  sells  the  property  without  his 
grantor's  knowledge,  in  an  accounting  between  the  parties, 
cannot  claim  credit  for  his  services  in  so  selling  the  land.  Jor  • 
dan  V.  Warner's  Estate,  107  Wis.  '539  (83  N.  W.  Rep.  946). 
Upon  a  deed  being  declared  a  mortgage,  the  grantee  is  entitled 
to  be  reimbursed  for  any  sums  paid  for  taxes,  insurance  or 
necessary  repairs.  Allen  v.  Brown,  (Ky.)  62  S»  W.  Rep.  726 
(23  Ky.  Law  Rep.  217). 

Sec  510.  Priority  of  mortgages.  If  mortgages  on,  the 
the  same  real  estate  are  executed  on  the  same  day,  it  is  com- 
petent to  prove  that  one  was  delivered  before  the  other  for  the 
purpose  of  giving  it  priority.  Rose  v.  Provident  Savitig  Ass'n, 
28  Ind.  App.  25  (62  N.  E.  Rep.  293).  A  mortgage  has  no 
effect  as  a  lien  until  some  debt  is  secured  by  it,  and  where  two 
mortgages  are  signed  on  the  same  day  and  recorded  at  the  same 
time,  ofte  given  to  secure  an  absolute  debt  and  the  other  to 
secure  advances  to  be  made  if  the  mortgagors  should  need  the 
money,  the  mortgage  securing  the  absolute  debt  has  priority. 
Schaeppi  v.  Glade,  195  111.  62  (62  N.  E.  Rep.  874),  The  fact 
that  a  trust  deed  securing  purchase  money  may  not  have  been 
properly  acknowledged  and  recorded  will  not  render  it  subor- 
dinate to  another  trust  deed,  where  the  holder  of  the  latter  had 
actual  knowledge  of  the  existence  of  the  former.  National 
Loan  Ass'n  v.  Blair,  98  Va.  490  (36  S.  E.  Rep.  513).  A  mort- 
gage does  not  lose  its  priority  over  other  mortgages  by  being 
assigned  to  a  corporation  having  no  power  to  take  the  assign- 
ment. Daniels  v.  Belvidere  Cemetery  Ass'n,  193  111.  181  (61 
N.  E.  Rep.  1031).  The  renewal  of  a  note  secured  by  a  mort- 
gage before  it  is  barred  by  the  statute  of  limitations  continues 
the  mortgagee's  lien  and  gives  it  priority  over  subsequent  cred- 
itors. Newhall  v.  Hatch,  134  Cal.  269  (66  Pac.  Rep.  266 ;  55 
L.  R.  A.  673).  Where  several  notes  falling  due  at  different 
times,  are  secured  by  the  same  mortgage,  the  mortgagee,  on 
assigning  one  or  more  of  the  notes,  may  stipulate  that  the 
notes  which*  he  retains  shall  have  a  preferred  Hen  on  the  mort- 
gaged premises.  Romberg  v.  McCormick,  194  111.  205  (62  N. 
E.  Rep.  537).    G)nstruing  and  applying  Neb.  Comp.  Stat.,  ch. 
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79>  §  7>  denying  power  to  school  directors  to  erect  any  frame 
school  house  i'on  any  site  for  which  they  have  not  a  title  in  fee, 
without  the  privilege  to  remove  the  same  when  lawfully  di- 
rected to  do  so  by  the  qualified  voters  of  the  district  at  any 
annual  or  special  meeting,"  it  is  held  that  such  a  school  house 
erected  on  land  subject  to  a  prior  mortgage  is  not  subject  to 
the  lien  of  the  mortgage,  but  may  be  removed.  Burns  v.  School 
Dist.  No.  i8  of  Rock  County,  6i  Neb.  351  (85  N.  W.  Rep. 
284).  Certificates  issued  by  a  receiver  in  the  operation  of  a 
land  and  irrigation  company  after  the  property  has  been  placed 
in  his  hands  as  receiver  are  subordinate  to  a  trust  deed  g^ven  by 
such  corporation  to  secure  its  bonds,  and  it  is  error  for  a  court 
to  decree  otherwise,  since  the  company  is  not  a  quasi  public 
corporation,  necessary  to  be  operated  for  the  public's  good, 
Lamar  Land  Co.  v.  Belknap  Savings  Bank,  28  Colo.  344  (64 
Pac.  Rep.  210).  A  mortgagee  may  waive  the  prior  lien  of  his 
mortgage  by  an  agreement  that,  if  another  is  subsequently  ex- 
ecuted, it  shall  be  the  first  lien  on  the  mortgaged  property,  and 
such  agreement  as  to  priority  may  be  proved  by  parol.  Rose 
V.  Provident  Saving  Ass'n,  28  Ind.  App.  25  (62  N.  E.  Rep. 

293)- 

Sec.  511.  Priority  of  mortgages — ^Purchase  money 
mortgage — Mortgage  for  future  advances.  A  purchase 
money  mortgage  has  priority  over  liens  outstanding  ?igainst  the 
vendee  when  he  takes  title,  whether  the  mortgage  be  made  to 
the  vendor  or  to  a  third  person  who  advances  the  money. 
McShane  Mfg.  Co.  v.  Kolb,  59  N.  J.  Eq.  146  (45  Atl.  Rep. 
533).  If  two  mortgages  upon  the  same  real  estate  are  executed 
simultaneously,  only  one  of  which  is  for  purchase  money,  in 
the  absence  of  any  agreement  to  the  contrary,  the  mortgage 
given  for  the  purchase  money  will  be  given  priority,  and  the 
fact  that  one  is  for  purchase  money  may  be  proved  by  evidence 
outside  the  mortgage.  Rose  v.  Provident  Saving  Ass'n,  28 
Ind.  App.  25  (62  N.  E.  Rep.  293).  The  execution  of  a  new 
mortgage  by  the  purchaser  of  real  estate  in  place  of  a  mortgage 
thereon  which  he  assumed  as  part  of  the  purchase  price,  will 
not  make  the  vendor's  lien  superior  to  that  of  the  mortgage. 
Hassell  v.  Hassell,  129  Ala.  326  (29  So.  Rep.  695).  One  who, 
in  payment  of  a  pre*existing  debt,  takes  an  assignment  of  notes 
given  for  the  purchase  price  of  land  conveyed  subject  to  an 
existing  mortgage  given  to  a  foreign  corporation,  takes  subject 
to  the  lien  of  such  mortgage,  although  at  the  time  of  the  sale 
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of  the  mortgaged  premises  the  mortgage  was  unenforcible  on 
account  of  non-compliance  with  Tenn.  Laws  1877,  ch.  31 ; 
Laws  1891,  chs.  95,  122,  it  having  been  subsequently  validated 
as  against  the  original  mortgagor  by  a  curative  statute  (Tenn. 
Laws,  1895,  ch.  119).  Swope  v.  Jordan,  107  Tenn.  166  (64 
S.  W.  Rep.  52).  A  subsequent  mortgage  is  a  prior  lien  to  one 
previously  executed  to  the  vendor  on  the  same  property,  where 
at  the  time  of  the  sale  and  the  execution  of  the  mortgage  to  the 
vendor  to  secure  payment  of  part  of  the  purchase  money  there 
was  an  existing  mortgage  on  the  property,  and  it  was  stipulated 
in  the  mortgage  to  the  vendor  by  the  purchaser  that  the  latter 
might  pay  off  the  existing  mortgage  assumed  by  him  and  place 
another  of  like  amount  thereon  which  should  be  prior  to  the 
mortgage  to  the  vendor,  notwithstanding  the  buildings  were 
destroyed  by  fire  and  the  proceeds  of  the  insurance  used  in  dis- 
charging the  assumed  mortgage,  and  the  money  obtained  by  the 
third  mortgage  was  used  in  erecting  new  buildings  instead  of 
those  destroyed.  McCaslin  v.  Advance  Mfg.  Co.  155  Ind. 
298  (58  N.  E.  Rep.  67).  A  mortgage  by  the  owner  of  land 
subject  to  a  life  estate,  purporting  to  cover  any  after-acquired 
title,  is  subject  to  a  deed  of  trust  given  by  him  to  the  life  tenant 
to  secure  the  purchase  price  agreed  to  be  paid  the  life  tenant 
for  a  conveyance  of  the  life  estate  to  him;  and  the  priority  of 
such  deed  is  not  affected  by  the  fact  that  it  secures  another  debt 
on  another  tract  of  land  owned  by  the  debtor  and  on  which  it  is 
a  second  lien,  the  amount  of  the  purchase  money  debt  being 
clearly  shown  by  its  recitals.  Wendler  v.  Lambeth,  163  Mo. 
428  (63  S.  W.  Rep.  684).  A  mortgage  deed  reciting  that  it  is 
given  to  secure  a  certain  note  and  other  notes  which  may  be 
given  by  the  grantor  in  case  he  becomes  further  indebted  to 
the  grantee  for  advances,  but  which  does  not  show  any  agree- 
ment to  make  them,  nor  name  the  amount  to  which  they  may  be 
made,  does  not  give  a  lien  for  such  further  advances  as  against 
a  mechanic's  lien  subsequently  acquired  against  the  premises  by 
one  having  no  knowledge  of  such  advances.  Balch  v.  Chaffee, 
73  Conn.  318  (47  Atl.  Rep.  327;  84  Am.  St.  Rep.  155). 

Sec.  512.  Assumption  of  mortgage — ^Taking  convey- 
ance subject  to  mortgage.  One  in  possession  of  land  under 
a  prior  unrecorded  land  contract  who  takes  a  warranty  deed 
thereto  subject  to  a  certain  deed  of  trust,  takes  subject  to  such 
incumbrance.  Board  of  Trustees  of  Westminster  College  v. 
Piersol,  161  Mo.  270  (61  S.  W.  Rep.  811).    A  declaration 
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counting  upon  an  express  assumption  of  a  mortgage  by  the 
grantee  in  a  deed  (the  deed  being  made  part  of  the  declaration) 
will  not  be  supported  by  a  clause  in  the  deed  "that  the  land  is 
conveyed  subject  to  such  mortgage,"  the  words  of  assumption 
being  absent.  Loudenslager  v.  Woodbury  Heights  Land  Co., 
64  N.  J.  L.  405  (45  Atl.  Rep.  784).  One  who  purchases  land 
subject  to  a  mortgage,  the  mortgage  being  considered  part  of 
the  purchase  price,  cannot  defend  against  such  mortgage  even 
though  it  was  given  without  consideration,  or  was  executed  to 
induce  the  vendee  to  give  a  larger  price  for  the  property,  or 
though  it  was  always  owned  by  the  vendor,  the  purpose  of  its 
execution  and  its  ownership  at  the  time  of  the  sale  being  im- 
material. Foy  V.  Armstrong,  113  la.  629  (85  N.  W.  Rep.  753). 
Where  trustees  took  a  conveyance  of  land  subject  to  an  out- 
standing mortgage,  which  they  personally  agreed  to  pay,  they 
holding  the  legal  title  upon  a  resulting  dry  trust  in  favor  of 
each  individual  owner,  and  they  removed  the  mortgage  incum- 
brance by  their  voluntary  payment  of  it  in  performance  of  their 
agreement  in  assuming  it,  they  are  entitled  to  hold  the  property 
to  reimburse  themselves,  but  their  claim  to  reimbursement  is 
limited  to  the  proceeds  of  the  sales  of  the  land,  and  they  cannot 
hold  the  individual  owners  liable  for  any  deficit.  Winslow  v. 
Young,  94  Me,  145  (47  Atl.  Rep.  149). 

Sec.  513.  Assumption  of  mortgage— Agreement  of  as- 
sumption— Personal  liability.  A  grantee  accepting  a  deed 
in  which  he  covenants  as  a  part  of  the  consideration  to  assume 
and  pay  certain  incumbrances  on  the  property,  thereby  becomes 
personally  liable  for  the  same  and  may  be  subjected  to  an  action 
therefor.  Gameau  v.  Kendall,  61  Neb.  396  (85  N.  W.  Rep. 
291)  ;  Springer  v.  Foster,  27  Ind.  App.  15  (60  N.  E.  Rep. 
720)  ;  Redfearn  v.  Craig,  57  S.  C.  534  (35  S.  E.  Rep.  1024). 
To  create  a  personal  liability,  either  there  must  be  an  express 
assumption  of  the  indebtedness,  or  the  amount  must  be  allowed 
in  the  purchase  price,  so  that  the  law  will  imply  the  promise. 
Siegel  V.  Borland,  191  111.  107  (60  N.  E.  Rep.  863).  The  ac- 
ceptance of  a  deed  containing  a  provision  that  a  specified  mort- 
gage is  to  be  paid  by  the  grantee  as  a  part  of  the  purchase  price 
is  sufficient  to  authorize  a  personal  judgment  against  the 
grantee  for  the  deficiency  on  foreclosure.  Windle  v.  Hughes, 
40  Or.  I  (65  Pac.  Rep.  1058).  The  statement  in  a  deed  that 
the  grantee  "assumes"  the  payment  of  a  debt  or  obligation  in- 
cludes the  liability  of  payment  as  fully  as  the  use  of  the  words 
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"assumes  and  agrees  to  pay."  Lenz  v.  Qiicago  &  N.  W.  Ry. 
Co.,  Ill  Wis,  198  (86  N.  W.  Rep.  607).  The  statement  m  a 
deed  that  the  grantee  assumes  and  agrees  to  pay  a  certain 
mortgage  is  valid  and  binding  on  the  wife  of  the  real  pur- 
chaser when  the  deed  is  made  to  her,  at  his  request,  and  will 
be  enforced  in  equity,  especially  where  he  has  entered  into  a 
valid  agreement  with  the  grantor  to  assume  the  payment  of  the 
mortgage.  Lynch  v.  Moser,  ^2  Conn.  714  (46  Atl.  Rep.  153). 
The  covenants  of  successive  grantees  assuming  and  agreeing 
to  pay  a  mortgage  indebtedness  may  be  enforced  by  decreeing 
against  them  the  payment  of  any  deficiency  on  foreclosure  sale. 
Biddle  v.  Pugh,  59  N.  J.  Eq.  480  (45  Atl.  Rep.  626). 

Grantees  in  a  deed  conveying  land,  who  covenant  to  become 
personally  liable  for  a  debt  secured  by  a  mortgage  on  the  land, 
cannot  escape  such  liability  on  the  ^ound  that  the  covenant 
was  without  considei^ation  and  therefore  within  the  provision 
of  a  statute  (Wis.  Rev.  Stat ,  §  2307)  declaring  every  agree- 
ment to  answer  for  the  debt  of  another  void,  unless  some 
memorandum  "expressing  the  consideration"  shall  be  in  writ- 
ing, subscribed  by  the  party  charged  therewith,  where  the 
deed  is  under  seal,  and  §  4195  of  the  statute  provides  that  a  seal 
on  an  executory  instrument  shall  be  presumptive  evidence  of 
consideration.  Kuener  v.  Smith,  108  Wis.  549  (84  N.  W. 
Rep.  850).  A  grantee  who  has  assumed  the  payment  of  a 
mortgage  upon  the  land,  when  his  grantor  was  not  personally 
liable  for  the  payment  of  the  mortgage  debt,  cannot  be  com- 
pelled to  make  up  a  deficiency  due  on  the  mortgage  after  fore- 
closure, as  such  assumption  is  merely  an  indemnity  contract, 
and  there  is  nothing  against  which  to  indemnify.  Eakin  v. 
Shultz,  61  N,  J.  Eq.  156  (47  Atl.  Rep.  274).  A  contract  be- 
tween the  mortgagee  and  a  purchaser  of  the  mortgaged  prem- 
ises in  which  the  latter  agrees  to  assume  the  mortgage  and  to 
pay  a  bonus  in  addition  to  the  legal  rate  of  interest,  in  consider- 
ation of  the  mortgagee  extending  the  time  of  payment  of  the 
mortgage,  is  void  for  usury  and  does  not  create  a  personal 
liability  on  the  part  of  the  purchaser  to  pay  the  mortgage  debt. 
Gantz  V.  Lancaster,  169  N.  Y.  357  (62  N.  E.  Rep.  413). 

Sec.  514.  Assumption  of  mortgage — Surety  relation  of 
mortgagor — Extensions.  A  grantee  who  assumes  the  pay- 
ment of  a  mortgage  on  the  premises,  becomes  the  principal 
debtor  and  his  grantor  only  a  surety  as  to  such  indebtedness, 
Eakin  v.  Shultz,  61  N.  J.  Eq.  156  (47  Atl.  Rep.  274)  ;  and  a 
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binding  extension  of  the  time  for  payment  granted^  by  the  mort- 
gagee to  such  grantee  will  discharge  the  mortgagor  from  per- 
sonal liability.  Herd  v.  Tuohy,  133  Cal.  55  (65  Pac.  Rep.  139). 
A  failure  to  foreclose  on  default  in  payment  of  interest  which 
is  allowed  to  accumulate  to  half  of  the  amount  of  the  debt,  or 
the  insolvency  of  the  purchaser  and  the  depreciation  in  value 
of  the  premises  so  that  they  will  not  sell  for  the  amount  of  the 
debt,  will  not  relieve  the  mortgagor  from  his  liability  on  the 
covenants  in  the  mortgage.  Warner  v.  Williams,  93  Md.  517 
(49  Atl.  Rep.  559).  In  Ohio,  a  sale  and  conveyance  by  the 
mortgagor  of  mortgaged  premises  to  a  purchaser,  who  as- 
sumes the  payment  of  the  mortgage*  debt,  the  mortgagee  hav- 
ing knowledge  of  and  consenting  to  such  sale  and  agreement, 
is  held  not  to  constitute  the  purchaser  the  principal  and  the 
mortgagor  the  surety  as  to  such  debt ;  hence  the  extension  of 
the  time  of  payment  by  the  mortgagee,  even  for  a  valuable 
consideration,  will  not  release  the  mortgagor  from  his  obliga- 
tion to  pay  the  whole  debt.  Denison  University  v.  Manning, 
65  O.  St.  138  (61  N.  E.  Rep.  706).  The  personal  liability  of 
the  mortgagor  who  has  sold  the  mortgaged  premises  subject 
to  the  mortgage  is  not  extinguished  by  the  mortgagee's  al- 
lowing limitations  to  run  against  the  mortgage.  Frost  v. 
Witter,  132  Cal.  421  (64  Pac.  Rep.  705 ;  84  ^Am.  St.  Rep.  53). 
Mere  knowledge  on  the  part  of  a  mortgagee  that  a  grantee  of 
the  premises  has  assumed  the  payment  of  the  mortgage  does 
not  release  the  mortgagor  from  his  original  liability ;  and  where 
there  is  no  agreement  by  the  mortgagee  to  accept  such  grantee, 
upon  his  death  the  mortgagee's  failure  to  present  the  mortgage 
debt  as  a  claim  against  his  estate  does  not  affect  his  rights 
against  the  original  mortgagor.  Hull  v.  Hay  ward,  13  S.  Dak. 
291  (83  N.  W.  Rep.  270;  79  Am.  St.  Rep.  890). 

Sec.  515.  Assumption  of  mortgage  by  grantee  of  part 
of  premises.  One  who  buys  a  part  of  a  tract  of  land  and 
assumes  the  payment  of  a  mortgage  covering  the  whole,  is  not 
liable  in  damages  to  his  grantor  for  the  whole  amount  of  the 
mortgage  debt,  where,  because  of  the  purchaser's  failure  to  pay 
the  debt,  the  mortgage  has  been  foreclosed  against  the  entire 
tract,  as  the  premises  conveyed  would  partially  satisfy  the 
mortgage  indebtedness  and  the  burden  of  proof  as  to  the 
amount  of  damage  is  on  the  vendor.  Folken  v.  Hahn,  114  la.  178 
(86  N.  W.  Rep.  258).  Where  two  persons  purchase  separate 
parts  of  mortgaged  land,  each  assuming  the  payment  of  the 
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entire  mortgage  debt,  and  one  afterwards  sells  his  part,  con- 
veying subject  to  the  mortgage,  but  the  purchaser  does  not 
assume  the  pa)anent  of  the  mortgage  debt,  the'  latter  cannot 
recover  from  the  owner  of  the  balance  of  the  mortgaged  prem- 
ises any  amount  he  pays  on  the  mortgage  debt.  Springer  v. 
Foster,  27  Ind.  App.  15  (60  N.  E.  Rep.  720). 

Sec.  516.  Assumption  of  mortgage— Action  on  coven- 
ant-*Defenses.  Where,  upon  a  grantee's  failure  ta  pay  a 
mortgage  given  by  his  grantor  on  the  premises  which  he  has 
asstmied  and  agreed  to  pay,  there  is  a  foreclosure  sale  of  the 
premises  at  which  they  bring  less  than  the  mortgage  debt  and 
a  demand  is  made  on  his  grantor  for  the  deficiency,  he  may 
recover  from  such  grantee  such  balance  and  all  taxes  which  he 
has  been  compelled  to  pay  which  the  grante.e  covenanted  to 
pay,  though  the  balance  has  not  been  paid  to  the  mortgagee 
and  all  is  not  due.  Walton  v.  Ruggles,  180  Mass.  24  (61  N.  E. 
Rep.  267) .  A  grantee  of  land,  who,  as  a  part  of  the  considera- 
tion for  the  conveyance  to  him,  has  assumed  to  pay  a  mortgage 
debt  on  the  land  so  purchased,  cannot  dispute  the  validity  of 
the  mortgage  or  avoid  liability  on  the  ground  that  there  was 
no  consideration  for  the  mortgage  debt,  and  this  estoppel  ap- 
plies to  one  to  whom  the  lands  go  by  descent  from  him,  Lang 
V,  Dietz,  J91  111.  161  (60  N.  E.  Rep.  841) ;  nor^will  he  be  al- 
lowed to  contradict  his  covenant  by  showing  that  he  should 
only  assume  the  mortgage  on  receipt  of  a  certain  sum  from  his 
vendor  which  had  not  been  paid,  Woodcock  v.  Bostic,  128  N. 
C.  243  (38  S.  E.  Rep.  881).  An  agreement  between  the  mort- 
gagee and  a  purchaser  who  has  assumed  the  payment  of  the 
mortgage,  whereby  the  former  agrees  that  he  will  not  enforce 
any  claim  on  the  mortgage  note,  but  that  he  will  look  entirely 
to  the  mortgaged  property  for  the  debt,  is  a  defense  as  to  all 
but  nominal  damages  in  a  suit  by  the  grantor  for  breach  of  the 
agreement  in  assuming  the  mortgage,  as  such  covenant  could 
be  asserted  by  the  grantor  in  resistance  of  any  action  against 
him  on  the  debt,  the  purchaser  being  a  trustee  for  his  benefit. 
Pearson  v.  Bailey,  180  Mass.  229  (62  N.  E.  Rep.  265).  That 
complete  possession  was  not  given  a  grantee  assuming  a  mort- 
gage on  the  premises  purchased,  or  that  certain  outbuildings 
were  removed  by  the  grantor,  is  not  such  a  failure  of  consider- 
ation as  will  defeat  the  mortgagee's  suit  on  such  assumption 
of  liability,  when  it  appears  that  these  things  were  done  with 
the  grantee's  consent.    Redfearn  v.  Craig,  57  S.  C.  534  (35 
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S.  E.  Rep.  1024).  In  an  action  against  an  intermediate  pur- 
chaser of  mortgaged  property,  who  has  assumed  the  mortgage 
debt,  to  recover  a  deficiency  arising  on  the  foreclosure  of  the 
rfiortgage,  it  is  no  defense  to  show  that  such  purchaser  was 
made  a  party  to  the  foreclosure  but  was  not  served  with  a  sum- 
mons and  did  not  appear  to  the  suit.  Carpenter  v.  Meachem^ 
III  Wis.  60  (86  N.  W.  Rep.  552).  The  fact  that  deeds  by 
which  mortgaged  premises  were  conveyed  were  deposited  in 
escrow  with  the  mortgagee,  to  be  delivered  on  the  grantee's 
actual  payment,  does  not  constitute  such  a  defect  in  the 
grantee's  title  as  to  constitute  a  defense  to  his  agreement  con- 
tained  in  the  deed  to  assume  the  payment  of  the  mortgage ;  nor 
will  the  fact  that  there  were  judgment  liens  against  the  prop- 
erty relieve  him  from  liability  on  his  assumption,  when  the 
creditors  are  made  parties  to  the  foreclosure  suit  and  fail  to 
assert  their  claims  against  the  property.  Redfeam  v.  Craig,  57 
S.  C.  534  (35  S.  E.  Rep.  1024).  The  substitution  by  a  mort- 
gagee of  an  action  in  equity  to  be  subrogated  to  the  rights  of  a 
former  owner,  with  whom  the  purchaser  had  agreed  to  assume 
the  mortgage  debt,  for  an  action  at  law  on  the  agreement,  after 
the  period  of  limitation  has  run,  does  not  bar  the  plaintiff  from 
maintaining  the  action,  since  no  new  cause  of  action  is  brought 
in,  but  only  a  restatement  of  the  same  cause  of  action  that  was 
set  up  in  the  original  complaint.  Woodcock  v.  Bostic,  128  N. 
C.  243  (38  S.  E.  Rep.  881). 

Sec.  517.    Assignment  of  mortgage — ^What  constitutes^ 

An  assignment  of  the  debt  passes  the  mortgage  as  an  incident 
to  it.  Fischer  v.  Woodruff,  25  Wash.  67  (64  Pac.  Rep.  923 ; 
87  Am.  St.  Rep.  742)  ;  Romberg  v.  McCormick,  194  111.  205 
(62  N.  E.  Rep.  537) ;  National  Bank  v.  Exchange  Bank,  no 
Ga.  692  (36  S.  E.  Rep.  265).  A  written  assignment  of  a  mort- 
gage, without  a  transfer  of  the  instrument,  will  not  prevail  over 
a  prior  verbal  assignment,  accompanied  by  a  transfer  of  the 
possession  of  the  mortgage.  Brumbach  v.  McLean,  196  Pa. 
St.  321  (46  Atl.  Rep.  418).  The  omission  of  a  revenue  stamp 
required  by  act  of  Congress  of  June  13,  1898,  by  mere  inad- 
vertence, from  an  assignment  of  a  mortgage,  does  not  make  the 
assignment  void  or  defeat  the  title  of  a  purchaser  on  foreclos- 
ure, where  the  necessary  stamps  are  affixed  and  cancelled  by 
an  internal  revenue  collector  after  the  sale.  Wingert  v.  Zeigler, 
91  Md.  318  (46  Atl.  Rep.  1074;  51  L.  R.  A.  316;  80  Am.  St. 
Rep.  453).    A  discharge  of  a  mortgage  and  the  taking  of  an- 
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other  in  its  place  will  be  treated  as  an  assignment  as  against 
attaching  creditors  who  have  not  taken  any  action  relying 
upon  the  recorded  discharge  of  the  mdrtgage.  International 
Trust  Co.  V.  Davis  etc.  Co.,  70  N.  H.  118  (46  Atl.  Rep.  1054). 


Sec.  518.  Assignment  of  mortgage— Title  and  rights  of 
assignee.  One  who  becomes  assignee  of  a  mortgage  by  an 
assignment  of  the  debt  secured  takes  the  security  subject  to  all 
the  equities  to  which  it  was  liable  in  the  hands  of  his  assignor. 
Romberg  v.  McCormick,  194  111.  205  (62  N.  E.  Rep.  537)-  * 
The  rights  of  a  bona  fide  assignee  of  a  mortgage  unaccompan- 
ied by  a  note  and  executed  without  consideration  to  enable  the 
mortgagee  to  raise  money  on  it,  are  superior  to  those  of  gen- 
eral creditors  of  the  mortgagor  at  the  time  the  mortgage  was 
given,  whose  claims  were  not  reduced  to  judgments  until  after 
its  assignment.  Economy  Sav.  Bank  v.  Gordon,  go  Md.  486 
(45  Atl.  Rep.  176;  48  L.  R.  A.  63).  An  assignment  of  a 
mortgage  made  by  the  administrator  of  the  deceased  mortgagee 
to  one  of  his  heirs  in  part  satisfaction  of  his  share  in  the 
estate,  made  with  the  consent  of  the  other  heirs  and  afterward 
approved  by  the  court  administering  the  estate,  passes  the 
mortgage  to  such  heir  as  of  the  date  of  its  assignment,  there 
being  no  creditors  of  the  estate.  Plummer  v.  Paik,  62  Neb. 
665  (87  N.  W.  Rep.  534).  The  assignee,  in  good  faith  and  for 
value,  of  a  past  due  instrument  secured  by  mortgage  is  not 
bound  by  the  assignor's  notice  of  a  prior  mortgage  on  the  same 
property  which  has  been  defectively  indexed.  Congregational 
Church  Building  Soc  v.  Scandinavian  Free  Church,  24  Wash. 
433  (64  Pac.  Rep.  750).  When,  on  the  assignment  of  one 
of  several  notes  secured  by  the  same  mortgage,  an  agreement 
is  made  that  the  note  so  assigned  is  to  be  junior  to  those  re- 
tained by  the  mortgagee,  and  the  assignee  forecloses  the  mort- 
gage and  the  property  is  sold  subject  to  the  rights  of  the  mort- 
gagee, the  latter*  or  his  assigns  may  foreclose  the  mortgage, 
on  default  in  the  notes  retained,  without  first  redeeming  from 
the  foreclosure.  Romberg  v.  McCormick,  194  111.  205  (62  N. 
E.  Rep.  537).  The  assignee  of  the  mortgagor  of  a  leasehold 
interest  being  liable  to  the  mortgagee  on  the  covenant  in  the 
mortgage  for  the  payment  of  the  ground  rent  and  taxes,  the 
mere  sale  of  the  premises  under  forclosure  of  the  mortgage 
does  not  deprive  the  mortgagee  of  the  right  to  recover  from 
such  assignee  the  ground  rent  and  taxes  he  has  been  compelled 
to  pay,  although  he  has  no  interest  in  the  property  after  the 
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sale ;  especially  is  thus  true  where  the  proceeds  6i  the  mortgage 
sale  are  less  than  the  mortgage  debt.  Commercial  etc.  Ass'n, 
V.  Robinson,  90  Md.  615  (45  Atl.  Rep.  449).  A  loan  company 
taking  a  deed  of  trust  to  secure  a  loan  made  by  it  in  which  its 
president  is  named  as  the  trustee,  which  assigns  the  deed  to  a 
third  party  for  whom  it  becomes  the  agent  to  collect  interest, 
etc.,  by  advancing  out  of  its  own  funds  to  the  owner  of  the 
mortgage,  payments  6f  the  installments  of  interest  and  taxes  on 
the  property  as  they  become  due,  without  notifying  such  owner 
of  the  mortgagor's  delinquency,  cannot  thus  acquire  a  prior 
lien  for  the  amount  of  such  advances.  Bush  v.  Froelich,  14  S. 
Dak.  62  (84  N.  W.  Rep.  230). 

Sec.  519.  Assignment  of  mortgage — ^Recording  assign- 
ment— Payment  after  assignment.  Assignments  of  real- 
estate  mortgages  are  conveyances,  within  the  meaning  of  N. 
Dak.  Rev.  Codes,  §  3594,  and  ui^der  said  section,  for  the  pur- 
pose of  notice,  must  be  recorded,  and,  if  not  so  recorded,  are 
void  as  to  subsequent  purchasers  of  the  mortgaged  premises 
who  purchase  in  good  faith  and  for  a  valuable  conrideration, 
and  first  record  the  conveyances.  Henniges  v.  Johnson,  9  N. 
Dak.  489  (84  N.  W.  Rep.  350;  81  Am.  St.  Rep.  588).  The 
failure  of  the  assignee  of  a  mortgage  to  have  the  assig^nment 
to  him  acknowledged  and  recorded,  as  required  by  Kan.  Laws 
1897,  ch.  160,  does  not  annul  the  mortgage  or  destroy  the  mort- 
gage lien,  but  only  precludes  the  introduction  of  such  assign- 
ment as  evidence  in  any  court  of  the  state ;  and  while  an  unre- 
corded assignment  is  wholly  valueless  as  proof,  the  ownership 
of  the  mortgage  may  be  admitted  by  the  defendants  or  other 
parties  interested,  or  it  may  be  shown  by  any  legal  or  competent 
evidence.  Burt  v.  Moore,  62  Kan.  536  (64  Pac.  Rep.  57).  This 
case  is  approved  and  followed  in  Neosho  Val.  Inv.  Co.  v. 
Sharpless,  63  Kan.  885  (65  Pac.  Rep.  667).  The  fact  that  an 
assignment  is  not  recorded  in  accordance  with  this  statute 
does  not  authorize  the  exclusion,  in  an  action  of  foreclosure 
bv  the  assignee,  of  evidence  of  the  execution  of  an  agreement 
for  extension  of  time.  Hulme  v.  Neosho  Val.  Inv.  Co.,  63  Kan. 
886  (66  Pac.  Rep.  239).  Where  an  assignment  of  a  mortgage 
has  been  executed  and  recorded  in  compliance  with  the  statute, 
the  payor  of  the  note  secured,  regardless  of  his  actual  knowl- 
edge of  the  transfer  or  whether  the  note  is  negotiable  must  take 
notice  of  such  assignment,  and  any  payment  made  by  him  on 
such  note  to  the  original  payee  or  his  agent  thereafter  is  at 
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the  risk  of  the  payor.  Detwilder  v.  Heckenlaible,  63  Kan.  627 
(66  Pac.  Rep.  653).  The  rule  requiring  that,  the  assignee  to 
protect  himself  from  payments  by  the  mortgagor  to  the  mort- 
gagee, must  give  notice  to  the  mortgagor,  actual  or  constructive, 
of  the  assignment  to  him,  is  held  not  to  require  an  assignee  to 
give  such  notice  to  a  g^rantee  of  the  mortgaged  premises  who 
has  assumed  and  agreed  to  pay  the  mortgage  debt.  Schultz  v. 
Sorelowitz,  191  111.  249  (61  N.  E.  Rep.  92).  The  purchaser  of 
mortgaged  property,  who  makes  a  payment  to  the  assignee  of 
record  of  the  mortgage,  will  be  protected  in  such  payment,  al- 
though the  notes  and  mortgage  at  that  time  had  been  given  to 
another  party  as  collateral  security  for  a  debt,  where  the  payor 
had  no  notice  of  such  transfer,  and  the  assignee  of  the  mortgage 
assured  him  the  note  was  in  the  bank  for  safe  keeping.  McKin- 
ley  Trust  Co.  v.  Gordon,  113  Ia48i  (85  N.  W.  Rep.  816). 

Sec.  520.  Pa3nnent,  release  and  satisfaction.  The  ac- 
ceptance by  the  holder  of  two  notes,  one  of  which  is  secured  by 
a  deed  of  trust,  of  a  new  note  from  the  debtor  for  the  balance 
due  on  both  notes  after  deducting  credits,  constitutes  a  satis- 
faction of  the  deed  of  trust.  Strine  v.  Williams,  159  Mo.  582 
(60  S.  W.  Rep.  1060).  If  a  mortgagee  or  the  assignee  of  a 
mortgage  whose  assignment  is  recorded  buys  the  land  at 
sheriff's  sale  upon  a  prior  lien,  and  is  credited  by  the  sheriff 
with  the  mortgage,  which  he  appears  to  own  as  disclosed  by  the 
record,  a  part  of  which  is  allowed  by  the  sheriff  on  the  pur- 
chase price  of  the  land,  and  such  purchaser  afterward  quit- 
claims all  interest  in  the  land,  this  will  be  equivalent  to  payment 
by  the  mortgagor  to  the  original  mortgagee.  And  in  such  case 
an  innocent  purchaser  of  the  land  from  the  grantee  in  said  quit- 
claim deed  will  take  the  land  free  from  the  lien  of  the  mortgage 
as  against  the  holder  of  the  note  secured  by  the  mortgage, 
although  such  holder  is  an  innocent  purchaser  thej'eof.  Perry 
V.  Baker,  61  Neb.  841  (86  N.  W.  Rep.  692).  Particular  pos- 
session by  mortgagor  of  notes  and  mortgage  securing  same 
held  not  to  create  a  presumption  of  payment.  Mynes  v.  Mynes, 
47  W.  Va.  681  (35  S.  E.  Rep.  935).  Foreclosure  of  a  mort- 
gage satisfies  the  debt  secured  to  the  extent  of  the  real  value  of 
the  real  estate  thereby  obtained  at  the  moment  of  foreclosure, 
and  that  value  is  the  price  that  could  have  been  obtained  at  a 
fair  sale,  at  a  reasonable  time  and  place,  after  reasonable  notice, 
conducted  for  the  purpose  of  obtaining  the  highest  price. 
Stevens  v.  Fellows,  70  N.  H.  148  (47  Atl.  Rep.  135).    A  pur- 
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chase  money  mortgage  containing  a  stipulation  that  it  should 
be  discharged  if  the  vendor  failed  during  his  life  to  convey  to 
the  vendee  a  perfect  titl^  free  from  all  incumbrances,  is  dis- 
charged where  such  vendor  died  without  having  removed  a 
possible  claim  for  rents  and  profits  and  a  mortgage  executed 
by  him  at  the  time  of  his  ptirchase  of  the  land  some  thirty 
years  previous.  McCrath  v.  Myers,  126  Mich.  204  (85  N.  \V. 
Rep.  712).  Where  a  husband,  whose  insane  wife  joins  him  in 
the  execution  of  a  deed,  gives  his  grantee  a  mortgage  to  in- 
demnify him  against  any  loss  on  account  of  his  taking  the  deed 
under  such  circumstances,  a  decree  of  divorce  from  such  wife 
afterward  granted  him  while  she  was  still  insane,  does  not  give 
him  the  right  to  compel  satisfaction  of  the  mortgage,  the  statute 
giving  the  wife  a  year  after  regaining  mental  capacity  in  which 
to  set  aside  such  decree.  Pollock  v.  Milburn,  112  la.  528  (84 
N.  W.  Rep.  521). 

The  satisfaction  or  extinguishment  of  a  personal  judgment 
in  an  action  to  foreclose  a  real-estate  mortgage  is  a  release  of 
the  mortgage  security.  Price  v.  First  Nat.  Bank,  62  Kan. 
735  (64  Pac.  Rep.  637;  84  Am.  St.  Rep.  419).  A  purchaser 
of  a  lot,  which  is  subject  to  two  mortgages,  who  is  also  the 
legatee  of  the  second  mortgage  under  the  mortgagee's  will,  by 
conveying  such  lot  with  full  covenants,  subject  only  to  the  first 
mortgage,  will  be  held  to  have  released  the  second  mortgage^ 
and  to  have  discharged  the  land  from  liability  thereunder. 
Pearson  v.  Bailey,  180  Mass.  229  (62  N.  E.  Rep.  265).  Under 
a  trust  deed  which  authorizes  the  trustee  to  release  certain 
water  rights  only  on  their  sale  for  a  specified  price,  a  release  is 
invalid  unless  made  in  furtherance  of  such  a  sale.  Lamar 
I^nd  Co.  V.  Belknap  Savings  Bank,  28  Colo.  344  (64  Pac.  Rep. 
210).  A  mortgage  upon  lands  held  in  trust  for  a  married 
woman  for  her  life  with  remainder  to  her  children,  executed 
by  her,  her  husband  and  the  trustee  to  secure  an  antecedent 
debt  of  the  husband,  is  discharged  by  his  procuring  an  exten- 
sion after  her  death,  without  the  consent  of  the  children,  al- 
though no  administrator  of  her  estate  or  guardian  of  the  chil- 
dren had  been  appointed.  Fleming  v.  Barden,  126  N.  C.  450 
(36  S.  E.  Rep.  17;  78  Am.  St.  Rep.  671).  An  equitable  in- 
terest in  land  or  a  lien  thereon  may  be  released  by  parol ;  so, 
where  the  directors  of  a  bank  passed  a  resolution  releasing  a 
mortgage,  and  thereafter  held  the  personal  security  only,  to  en- 
able the  mortgagor  to  improve  the  property,  and  he  does  so 
and  conveys  the  property  for  a  valuable  consideration,  the  bank 


475  EPITOME  OF  CASES.  §  520, 521 

will  be  held  to  have  released  the  mortgage,  especially  when  no 
claim  on  the  mortgage  is  made  until  lo  years  later,  and  then  by 
the  bank's  assignee.  In  re  Bank  of  West  Superior,  109  Wis. 
672  (85  N.  W.  Rep.  501).  The  release  by  a  grantor  of  a  trust 
deed  held  by  him  to  secure  purchase  money  notes  will  operate 
as  a  release  of  a  subsequent  trust  deed  executed  to  his  grantee 
by  a  purchaser  from  him  to  secure  the  payment  of  the  same 
notes,  which  have  been  assumed  by  the  purchaser.  National 
Loan  Ass'n  v.  Blair,  98  Va.  490  (36  S.  E.  Rep.  513).  The  payee 
of  a  note  has  an  equitable  interest  in  property  covered  by  a  deed 
of  trust,  given  to  secure  the  sureties  on  the  note,  superior  to 
tliat  of  the  sureties,  which  cannot  be  defeated  by  a  release  of 
the  deed  by  the  sureties.  Blanton  v.  Bostic,  126  N.  C.  418  (35 
S.  E.  Rep.  1035).  The  owner  of  ground  rent  in  one  of  a 
series  of  lots  which  have  been  mortgaged  cannot  object  to  the 
mortgagee  releasing  the  other  lots  from  the  lien  of  the  mort- 
gage unless  prior  to  the  release  he  notifies  the  mortgagee  not  to 
release  to  his  injury.  Hart  v.  Anderson,  198  Pa.  St.  558  (48 
Atl.  Rep.  636). 

Sec.  521.    Release  of  part  of  mortgaged  premises.    The 

holder  of  a  mortgage  on  two  parcels  of  land  who  releases  one 
of  them  after  the  other  has  been  conveyed  to  a  third  party,  is 
not  prevented  from  enforcing  the  entire  mortgage  against  the 
conveyed  parcel  on  account  of  the  conveyance  having  been 
recorded.  Bridgewater  Roller  Mills  Co.  v.  Strough,  98  Va. 
721  (37  S.  E.  Rep.  290).  See  opinion  for  particular  facts 
held  insufficient  to  charge  him  with  actual  notice  of  the  con- 
vej'ance.  A  provision  in  a  mortgage  that  if  the  mortgagor  de- 
sires to  sell  any  part  of  the  premises,  and  if  the  trustee  shall 
approve  of  the  sale  and  its  terms,  then,  on  payment  to  the  trus- 
tee of  two-thirds  of  the  sale  price,  the  trustee  shall  release  the 
property  sold,  does  not  oblige  the  trustee  to  approve  of  a  sale, 
though  made  at  reasonable  market  value,  especially  when  the 
property  is  not  a  safe  security  for  the  debt.  Barnwell  v 
Marion,  60  S.  C.  314  (38  S.  E.  Rep.  593).  Where  a  distinct 
parcel  of  the  mortgaged  premises  has  been  held  for  over  twenty 
years  by  grantees  of  the  mortgagor,  without  covenant  to  pay 
the  interest  or  principal  of  the  mortgage,  or  actual  payment  of 
either,  or  other  recognition  of  the  incumbrance  of  the  mort- 
gage on  such  distinct  parcel,  and  without  entry  by  the  holder 
of  the  mortgage,  the  mortgage  has  ceased  to  be  a  lien  on  such 
distinct  parcel  of  the  mortgaged  premises,  notwithstanding  it 
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was  duly  and  seasonably  recorded,  and  interest  has  been  con- 
tinuously paid  by  other  holders  of  other  distinct  parcels  of  the 
mortgaged  premises.  Wills  v.  Field,  62  N.  J.  Eq.  271  (49  Atl. 
Rep.  1 128). 

Sec,  522.  Authority  to  receive  pajonent — Pajonent  to 
agent  It  is  the  duty  of  a  mortgage  debtor  to  see  that  he 
makes  piyment  to  the  proper  person.  Schultz  v.  Sroelowitz, 
191  111.  249  (61  N.  E.  Rep.  92).  One  who  makes  payment  to  a 
third  person,  not  the  owner  of  the  note,  and  not  in  the  pos- 
session of  it,  of  money  to  be  applied  in  payment  of  the  debt 
thereby  evidenced,  assumes  the  burden  of  proving  that  the 
party  to  whom  payment  was  made  was  empowered  to  collect 
the  money.  A  course  of  dealing  by  which  a  loan  company  has 
received  and  receipted  for  interest  payments  on  a  negotiable 
promissory  note  from  the  mortgagor  or  his  assigns  will  not  of 
itself  be  sufficient  proof  of  its  agency  to  receive  and  receipt  for 
the  payment  of  the  principal  of  said  note  when  such  note  is  in 
the  hands  of  an  innocent  purchaser,  for  value,  before  maturity. 
Gilbert  v.  Garber,  62  Neh.  464  (87  N.  W.  Rep.  179).  A  mort- 
gagee who  leaves  with  his  agent  negotiating  the  loan  for  hinn 
the  bond  and  mortgage  taken  on  account  of  it,  thereby  clothes 
him  with  apparent  authority  to  receive  payment  of  the  mort- 
gage after  maturity,  which  authority  he  is  estopped  to  deny. 
Central  Trust  Co.  of  New  York  v.  Folsom,  167  N.  Y.  285  (60 
N.  E.  Rep.  599).  The  fact  that  a  negotiable  promissory  note 
is  made  payable  at  a  particular  office  does  not  make  the  part\' 
in  said  office  the  agent  of  the  holder  of  such  note  to  receive 
payment,  unless  the  note  is  actually  in  the  possession  of  said 
party.  Corey  v.  Hunter,  10  N.  Dak.  5  (84  N.  W.  Rep.  570) . 
The  court  say :  "In  the  absence  of  express  authority  or  of  cir- 
cumstances from  which  actual  authority  can  be  reasonably  in- 
ferred, possession  of  the  securities  is  the  crucial  test  of  an 
agent's  implied  or  apparent  authority  to  receive  payment ;  and, 
if  the  agent  has  no  such  securities  in  his  possession,  the  party 
who  pays  money  to  him  assumes  the  burden  of  showing  the 
authority  of  such  person  to  receive  the  payment. .  i  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  1026;  Security  Co.  v.  Graybeal, 
85  la.  543  (52  N.  W.  Rep.  497;  39  Am.  St.  Rep.  311).  See, 
generally,  upon  this  subject.  Security  Co.  v.  Douglass,  14 
Wash.  215  (44  Pac.  Rep.  257)  ;  Bull  v.  Mitchell,  47  Neb.  647 
(66  N.  W.  Rep.  632)  ;  Smith  v.  Kidd,  68  N.  Y.  130  (23  Am, 
Rep.  157) ;  Trull  v.  Hammond,  71  Minn.  172  (73  N.  W.  Rep. 
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642)  ;  Joy  V.  Vance,  104  Mich.  97  (62  N.  W,  Rep.  140)  ;  Por- 
ter V.  Ourada,  51  Neb.  510  (71  N.  W.  Rep.  52)." 

Particular  cases  in  which  evidence  is  held  sufficient  to 
show  that  one  had  authority  to  receive  payment  of  mortgage 
as  agent  Randall  v.  Eichhom,  80  Minn.  344  (83  N.  W.  Rep. 
154);  Olcott  V.  Gray,  Neb.  (83  N.  W.  Rep.  680); 
Korf  V.  Korf,  125  Mich.  259  (84  N.  W.  Rep.  130)  ;  Spring- 
field Sav.  Bank  v.  Kjaer,  82  Minn.  180  (84  N.  W.  Rep.  752)  ; 
Orient  Ins.  Co.  v.  Hayes,  61  Neb.  173  (85  N.  W,  Rep.  57)  ; 
Fair  v.  Bowen,  127  Mich.  411  (86  N.  W.  Rep.  991).  Par- 
ticular cases  in  which  evidence  is  held  insufficient  to  show 
authority  of  one  to  receive  payment  of  mortgage  as  agent.  Wal- 
ter v.  Logan,  63  Kan.  193  (65  Pac.  Rep.  225) ;  Spence  v, 
Peiper,  107  Wis.  453  (83  N.  W.  Rep.  660)  ;  Gilbert  v.  Garber, 
62  Neb.  464  (87  N.  W.  Rep.  179). 

Sec.  523.    Release  by  mistake  or  without  authority: 

Where  a  mortgage  has  been  released  on  the  record  by  mistake^ 
the  holder  of  the  mortgage  is  entitled  to  have  such  release 
canceled,  and  the  mortgage  reinstated  as  against  a  purchase! 
of  the  mortgaged  property  who  had  notice  of  the  mistake  and 
assumed  the  payment  of  the  mortgage  as  a  part  of  the  purchase 
price.  Ricker  v.  Stott,  13  S.  Dak.  208  (83  N.  W.  Rep.  47). 
A  release  and  satisfaction  of  record  of  a  mortgage  by 
the  mortgagee  after  he  has  assigned  the  notes  secured  thereby 
is  a  nullity,  and  since  the  recording  acts  do  not  require  the  as- 
signment of  a  mortgage  to  be  recorded,  a  subsequent  mortgage 
taken  after  satisfaction  of  a  prior  mortgage  has  been  entered 
by  the  mortgagee,  he  having  at  the  time  assigned  the  notes,  is 
subordinate  to  tljp  first  mortgage.  Fischer  v.  Woodruff,  25 
Wash.  67  (64  Pac.  Rep.  923;  87  Am.  St.  Rep.  742).  A  re- 
lease of  a  trust  deed  by  the  trustee  without  payment  of  the  debt 
secured  by  it,  does  not  discharge  the  lien  as  between  the  parties 
or  as  to  a  subsequent  purchaser  with  notice ;  but  the  fact  that 
such  release  was  made  before  the  note  secured,  by  its  terms, 
was  due,  does  not  impart  constructive  notice  of  the  unauthor- 
ized character  of  the  release,  it  appearing  that  the  maker  of  the 
note  had  the  right  to  pay  it  at  any  time.  Lennartz  v.  Quilty, 
191  111.  174  (60  N.  E.  Rep.  913;  85  Am.  St.  Rep.  260).  One 
who  loans  money  on  land  covered  by  two  mortgages,  with  an 
agreement  that  the  borrower  will  secure  the  release  of  one  of 
such  mortgages  and  the  lender  is  to  pay  off  the  other  out  of 
flie  money  loaned,  is  entitled  to  have  a  release  of  the  latter 
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mortgage,  which  was  recorded  by  mistake  of  the  register  of 
deeds,  set  aside  and  the  record  of  satisfaction  canceled,  so  that 
he  may  be  subrogated  to  the  rights  of  that  mortgagee,  on 
failure  of  the  borrower  to  have  the  other  mortgage  released. 
Bank  of  Ipswich  v.  Brock,  13  S.  Dak.  409  (83  N.  W.  Rep. 
436).  When  a  mortgagor  and  owner  of  the  equity  of  redemp- 
tion, who  is  also  the  sole  surviving  executor  of  the  mortgagee, 
falsely,  and  without  the  knowledge  or  assent  of  the  legatees 
who  are  entitled  to  the  benefit  of  the  mortgage  for  his  own 
profit  certified  the  mortgage  to  have  been  paid,  his  certificate 
will  be  taken  to  have  been  an  acknowledgment  that  up  to  and 
at  the  time  it  was  made  the  mortgage  had  been  an  existing  lien 
on  the  mortgaged  premises ;  and  the  satisfaction  of  the  mort- 
gage record  will  be  held  to  have  been  fraudulently  made,  when 
set  up  as  a  defense  against  the  mortgage.  Stimis  v.  Stimis,  60 
N.  J.  Eq.  313  (47  Atl.  Rep.  20).  The  failure  of  the  holder  of 
purchase  money  notes,  secured  by  a  trust  deed,  to  take  any 
action  toward  setting  aside  a  release  of  such  trust  deed  on  the 
ground  of  fraud  for  four  years  after  discovery  of  the  fraud, 
during  which  time  third  parties  have  acquired  rights  in  the 
property  in  reliance  ppon  said  release,  will  estop  him  from 
maintaining  an  action  to  set  aside  such  release  and  such  es- 
toppel extends  to  his  assignee  of  such  notes.  National  Loan 
Ass*n  V.  Blsdr,  98  Va.  490  (36  S.  E.  Rep.  513). 

Sec.  524,  Penalty  for  failure  to  enter  satisfaction — 
Statutes  construed.  Ala.  Code  1896,  §  1065,  providing  for 
recovery  of  penalty  for  failure  to  enter  of  record  partial  pay- 
ments made  on  a  mortgage  debt,  does  not  authorize  the  recov- 
ery of  such  penalty  from  a  cestui  que  trust  in  a  deed  of  trust 
given  to  secure  a  loan.  Southwestern  Bldg.  &  L.  Ass'n  v. 
Rowe,  125  Ala.  491  (28  So.  Rep.  484).  The  provisions  of  § 
1065  apply  to  partial  payments  and  do  not  apply  where  partial 
payments  fully  satisfy  the  debt,  §  1066  applying  when  the  debt 
is  fully  paid.  Ayers  v.  Craft,  128  Ala.  407  (29  So.  Rep.  446). 
As  to  what  is  sufficient  demand  under  §  1066,  see  Chattanooga 
Nat.  Bldg.  &  L.  Ass'n  v.  Echols,  125  Ala.  548  (27  So.  Rep. 
975) ;  same  when  made  by  agent,  Lamar  v.  Smith,  129  Ala. 
418  (29  So.  Rep.  576).  A  set-off  may  be  pleaded  to  an  action 
to  recover  the  statutory  penalty  for  failing  or  refusing  to  re- 
lease a  mortgage  on  the  record.  Kelly  v.  Johnson,  129  Ala. 
627  (29  So.  Rep.  672)  ;  Burns  v.  Reeves,  127  Ala.  127  (28  9d. 
Rep.  554).    In  Idaho  it  is  held  that  where  a  mortgage  is  to 
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secure  the  payment  of  a  usurious  contract,  it  is  satisfied  by  the 
pa}Tnent  of  the  principal  debt,  and  the  mortgagor  may  have 
his  action  against  the  mortgagee,  under  Rev.  Stat.,  §  3364,  if 
he  fail  to  satisfy  the  mortgage  of  record.  Cleveland  v.  West- 
Loan  &  Savings  Co.,  Ida.  (63  Pac.  Rep.  885).  Ind. 
Rev.  Stat.,  §  1105,  providing  for  the  recovery  of  a  penalty  from 
one  charged  with  the  duty  of  releasing  a  mortgage  upon  the 
record  upon  his  failure  to  do  so  on  request  of  the  mortgagor  or 
one  having  a  right  to  demand  the  release  of  the  mortgage,  is 
constitutional.  Judy  v.  Thompson,  156  Ind.  355  (60  N.  E. 
Rep.  270) .  A  corporation  holding  a  mortgage  cannot  be  sub- 
jected to  the  penalty  prescribed  by  this  statute  for  failure  to 
enter  satisfaction  of  record  upon  payment  of  the  same,  but  the 
officers  of  such  corporation  who  have  authority  to  release  the 
mortgage  are  subject  to  the  penalty  prescribed  by  the  statute. 
Southern  Indiana  Loan  &  Sav.  Inst.  v.  Doyle,  26  Ind.  App. 
102  (59  N.  E.  Rep.  179).  Before  a  mortgagor  can  recover  the 
penalty  prescribed  by  Neb.  Comp.  Stat.,  1897,  ch.  3,  §  29  for 
failure  to  discharge  a  real-estate  mortgage  after  full  payment 
thereof,  a  prior  demand  upon  the  mortgagee  or  his  agent  for 
such  release. or  discharge  must  have  been  made.  Olcott  v. 
Gray,  Neb.  (83  N.  W.  Rep  680).  The  statutory  pen- 
alty provided  for  by  N.  Dak.  Rev.  Codes,  §  4724,  for  failure 
to  satisfy  a  mortgage  of  record  can  be  recovered  only  after  the 
holder  of  the  mortgage  has  failed  to  comply  with  a  request  to 
satisfy  same,  and  only  then  by  counting  strictly  upon  the  stat- 
ute prescribing  the  penalty.  Peckham  v.  Van  Bergen,  -lo  N. 
Dak.  43  (84  N.  W.  Rep.  566) . 

Sec.  525.  Strict  foreclosure.  The  general  rule  in  Illi- 
nois is  that  a  strict  foreclosure  will  only  be  decreed  where  it 
appears  that  the  property  is  of  less  value  than  the  debt  for 
which  it  is  mortgaged,  and  the  mortgagor  is  insolvent,  and  the 
mortgagee  is  willing  to  take  the  property  in  discharge  of  his 
debt ;  otherwise  a  sale  of  the  property  should  be  ordered,  per- 
mitting the  owners  of  the  equity  o^  redemption  to  redeem  in 
accordance  with  the  statute.  Carpenter  v.  Plagge,  192  111.  82 
(61  N.  E.  Rep.  530). 

Sec.  526.  Breach  authorizing  foreclosure — ^Failure  to 
pay  interest  or  taxes.  A  provision  in  a  mortgage  that  on 
failure  to  make  any  payment  the  mortgagee  may  declare  the 
whole  debt  due  is  a  penalty  put  on  the  mortgagor  in  favor  of 
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the  mortgagee,  which  the  latter  may  waive,  and  even  his  ex- 
press declaration  of  an  election  to  exercise  the  option  does  not 
put  it  out  of  his  power  to  waive  it.  Moore  v.  Russell,  133  Cal. 
297  (65  Pac.  Rep.  624;  85  Am;  St.  Rep.  166).  When  a  mort- 
gage provides  that  the  failure  of  the  mortgagor  to  comply  with 
any  of  its  conditions  shall  cause  the  entire  debt  to  become  due, 
without  notice,  and  provides  further  that  the  mortgagee  may, 
if  he  so  elect,  proceed  at  once  to  enforce  his  security,  the  com- 
mencement of  a  foreclosure  suit  is  notice  of  his  election,  and 
no  other  notice  is  necessary.  National  Life  Ins.  Co.  v.  Butler, 
61  Neb.  449  (85  N.  W.  Rep.  437;  87  Am.  St.  Rep.  462).  It 
is  a  default  authorizing  foreclosure  of  a  mortgage,  g^ven  by 
a  lessee  to  a  lessor  conditioned  for  compliance  with  the  terms 
of  the  lease,  the  lease  containing  a  covenant  on  the  part  of  the 
lessee  to  maintain  the  leased  property  in  good  repair,  and  to  re- 
store it  to  the  owners  in  good  condition,  when  the  lessee  has 
failed  to  rebuild  a  burned  building  and  to  pay  other  expenses 
incident  to  proper  care  of  the  leased  property.  Gettysburg 
Electric  Ry.  Co.  v.  Light  &  Power  Co.,  200  Pa.  St.  372  (49 
Atl.  Rep.  952). 

A  trust  deed  may  be  foreclosed  on  default  in  the  payment 
of  an  interest  note,  saving  the  lien  of  the  principal  and  remain- 
ing interest  notes,  although  the  trust  deed  contains  no  provision 
authorizing  it.  Silverman  v.  McCormick,  189  111.  394  (59  N. 
E.  Rep.  949).  A  stipulation  in  a  mortgage  that  upon  default 
in  the  payment  of  interest  on  the  principal  debt  the  whole  of  the 
indebtedness  should  become  due,  authorizes  foreclosure  upon 
such  default,  although  such  stipulation  is  not  embodied  in  the 
note  given  for  the  principal  debt  Meyer  v.  Weber,  133  Cal. 
681  (65  Pac.  Rep.  mo).  Where,  by  the  terms  of  a  promis- 
sory note,  the  interest  is  to  become  due  thereon  at  a  specified 
time,  and  it  is  provided  by  a  deed  of  trust  upon  property  secur- 
ing its  payment  that,  in  default  of  the  payment  of  such  interest 
as  it  becomes  due,  then  the  whole  amount  of  the  note  shall 
become  due  and  payable,  the  note  is  not  affected  thereby,  as 
to  the  date  of  its  maturity,  by  the  terms  of  the  deed  of  trust, 
declaring  that  it  shall  become  due  in  default  of  the  payment  of 
the  interest,  except  for  the  purpose  of  enforcing  the  mortgage 
security.  But  for  that  purpose  the  note,  as  to  such  default  and 
its  consequences,  is  controlled  by  the  deed  of  trust.  Board  of 
Trustees  v.  Piersol,  161  Mo.  270  (61  S.  W.  Rep.  811).  Under 
a  mortgage  securing  the  payment  of  two  principal  notes,  and 
containing  a  provision  that  on  default  in  the  payment  of  any 
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part  of  the  principal,  or  on  default  for  30  days  in  the  payment 
of  the  interest,  the  mortgagee  may  consider  the  whole  principal 
due  and  payable,  foreclosure  for  the  whole  debt  is  authorized 
by  the  non-payment  of  one  of  the  principal  notes  when  due, 
although  all  accrued  interest  has  been  paid.  Caplice  Commer- 
cial Co.  V.  Cassidy,  25  Mont.  81  (63  Pac.  Rep.  799).  A  pro- 
vision in  a  mortgage  that  **in  case  default  is  made  in  the  pay- 
ment of  principal  or  interest,"  foreclosure  might  be  had,  and 
authorizing  the  mortgagee  to  retain  out  of  the  proceeds  of  sale 
"said  principal  and  interest"  does  not  amount  to  an  agreement 
that  the  whole  debt  shall  become  due  on  default  of  one  install- 
ment, and  hence  does  not  authorize  foreclosure  for  the  whole 
debt.  Pomeroy  v.  Woodward,  38  Or.  212  (63  Pac.  Rep.  194)  • 
Under  a  mortgage  providing  that  if  default  should  be  made  in 
the  payment  of  taxes,  the  whole  of  the  principal  and  interest 
should,  at  the  option  of  the  mortgagee,  become  due,  and  that 
the  mortgage  might  be  immediately  foreclosed,  and  also  pro- 
viding that  in  case  of  neglect  of  the  mortgagor  to  pay  all  taxes, 
the  mortgagee  might  do  so,  and  that  the  amount  paid  should 
thereupon  become  an  additional  indebtedness  secured  by  the 
mortgage,  a  payment  of  the  taxes  by  the  mortgagee  does  not 
constitute  a  waiver  of  his  right  to  foreclose  for  the  whole  debt 
under  the  first  provision.  Distinguishing  Jacobs  v.  Swift,  8 
Kan.  App.  857  (56  Pac.  Rep.  1127).  Rasmussen  v.  Levin  28 
Col.  448  (65  Pac.  Rep.  94).  The  mortgagee  may  pay  delin- 
quent taxes  and  assessments  and  then  proceed,  before  the  mort- 
gage debt  is  due,  to  foreclose  the  mortgage  for  the  mortgage 
debt  and  assessments,  if  the  mortgage  authorizes  such  pay- 
ments by  the  mortgagee  and  provides  that  upon  failure  to  pay 
the  taxes  and  assessments,  the  mortgagee  may  declare  the 
whole  debt  due  and  foreclose  at  once.  National  Life  Ins.  Co. 
V.  Butler,  61  Neb.  449  (85  N.  W.  Rep.  437;  87  Am.  St.  Rep. 
462).  A  stipulation  authorizing  its  foreclosure  upon  failure 
of  the  mortgagor  to  keep  the  taxes  paid  on  the  property  is 
valid,  and  a  default  in  this  particular  cannot  be  cured  by  pay- 
ment of  the  taxes  after  the  mortgagee  has  commenced  fore- 
closure proceedings.  Plummer  v.  Park,  62  Neb.  665  (87  N. 
W.  Rep.  534).  A  provision  in  a  mortgage  that  the  mortgagor 
should  produce  to  the  mortgagee  or  his  assigns,  on  or  before 
December  ist  of  each  year,  receipts  for  all  taxes  and  assess- 
ments for  that  year  assessed  upon  the  mortgaged  premises  and 
in  default  thereof  the  whole  debt  should  become  due,  is  not 
broken  where  on  such  day  the  amount  of  the  tax  is,  by  due 
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course  of  law,  in  dispute,  and  is  subsequently  decided  errone- 
ous, arid  is  reduced,  and  the  mortgagor  thereupon  pays  the 
amount  and  produces  the  receipt  Brill  v.  Riddle  Co.,  N.  J. 
Eq.  (47  Atl.  Rep.  223).  A  note  was  secured  by  two  mort- 
gages and  a  quit-claim  deed  on  separate  tracts ;  the  mortgages 
provided  that  in  case  of  default  in  the  payment  of  taxes  by  the 
mortgagor,  the  whole  amount  secured  by  the  mortgage  might 
be  declared  due,  and  foreclosure  had.  It  was  held  that  a  de- 
fault in  the  payment  of  taxes  both  on  the  land  covered  by  the 
mortgages  and  that  covered  by  the  deed,  only  authorized  a  fore- 
closure of  the  mortgages  and  not  of  the  deed.  Rasmussen  v. 
Levin,  28  Colo.  448  (65  Pac.  Rep.  94). 

Sec.  527.  Foreclosure  proceedings — General  principles 
— ^Practice— Statutes  consttrued.  A  trust  deed  securing 
bonds  may  be  foreclosed  by  a  single  holder  of  unpaid  coupons, 
on  the  refusal  of  the  trustee  to  do  so,  regardless  of  whether  the 
refusal  is  arbitrary  or  wrongful.  Citizens'  Bank  of  Los  An- 
geles V.  Iron  &  Steel  Co.,  131  Cal.  187  (63  Pac.  Rep.  462;  82 
Am.  St.  Rep.  341).  'An  agent  to  whom  interest  coupons  are 
sent  for  collection  and  who  has  no  express  authority  to  do  more 
than  collect  and  remit  such  interest,  his  principal  retaining  the 
mortgage  and  note  not  due,  has  not  implied  authority  to  fore- 
close the  mortgage.  Corey  v.  Hunter,  10  N.  Dak.  5  (84  N.  W. 
Rep.  570).  Citing,  Burchard  v.  Hull,  71  Minn.  430  (74  N. 
W.  Rep.  163).  The  infant  wards  of  a  guardian  cannot  main- 
tain an  action  to  foreclose  a  mortgage  taken  by  him  as  such  to 
secure  the  payment  of  a  loan  of  their  funds.  Martel  v.  Des- 
jardin,  93  Me.  413  (45  Atl.  Rep.  522).  Citing  Pond  v.  Curtis, 
7  Wend.  45 ;  McKinney  v.  Jones,  55  Wis.  39  ( 1 1  N.  W.  Rep. 
606 ;  12  N.  W.  Rep.  381)  ;  Card  v.  NefF,  39  O.  St.  607.  Where 
the  plaintiff  alleges  an  equality  in  lien  of  his  mortgage  and  two 
other  mortgages  held  by  defendants,  a  trial  should  be  had  on 
the  issue  thus  raised,  although  he  did  not  reply  to  answer  by 
one  of  the  defendants  alleging  the  priority  of  his  mortgage  and 
asking  foreclosure.  Wade  v.  Miller,  166  N.  Y.  251  (59  N.  E. 
Rep.  825).  In  an  action  to  enforce*  a  mortgage  there  must  be 
a  foreclosure  and  sale  of  the  subject  thereof  adjudged  as  the 
statute  provides,  unless  waived  by  the  mortgagee ;  and  that  is 
so  regardless  of  the  interest  of  the  mortgagor  in  the  premises 
at  the  time  of  such  enforcement.  Endress  v.  Shove,  no  Wis. 
133  (85  N.  W.  Rep.  653).  It  is  not  necessary  that  a  petition 
by  a  judgment  creditor  to  be  permitted  to  intervene  in  a  mort- 
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gage  foreclosure  shall  be  verified.  Gammon  v.  Johnson,  126 
N,  C  64  (35  S.  E.  Rep.  185).  As  to  power  of  court  to  direct 
order  in  which  mortgaged  premises  shall  be  sold,  see  Bank  of 
Ukiah  V.  Reed,  131  Cal.  597  (63  Pac.  Rep.  921).  As  to  the 
power  of  the  court  to  order  a  remission  of  rent  already  due,  or 
an  abatement  of  rent  to  become  due,  under  a  lease  made  by 
the  land-owner,  see  Northwestern  Mut.  Life  Ins.  Co.  v.  Burr, 
60  Neb.  476  (83  N.  W.  Rep.  663).  Qting,  Robinson  v. 
Shearer,  Hayes  &  J.  799 ;  Ficener  v.  Bott,  (Ky.)  47  S.  W.  Rep. 
251  (20  Ky.  Law  Rep.  632).  The  jurisdiction  of  the  court  in 
which  a  mortgage  is  foreclosed  continues  over  the  parties  and 
the  subject-matter  until  the  foreclosure  is  completed  by  a  fail- 
ure to  redeem,  so  that  it  may  on  motion  set  aside  the  sale,  since 
the  purchaser,  by  his  bid,  submits  himself  to  its  jurisdiction. 
Van  Loben  Sels  v.  Bunnell,  131  Cal.  489  (63  Pac.  Rep.  773). 
A  cause  of  action  to  enforce  a  mortgage  and  one  to  recover  on 
the  personal  liability  of  the  mortgagor  may  be  joined  in  the 
same  action,  when  no  one  other  than  the  debtor  is  made  defen- 
dant and  the  two  causes  of  action  are  separately  stated ;  and 
when  others  are  made  parties  or  the  causes  of  action  are  not 
separately  stated,  such  defects  are  waived  by  answering  the 
complaint,  and  the  plaintiff  is  then  entitled  to  a  decree  and  per- 
sonal judgment.  Endress  v.  Shove,  no  Wis.  133  (85  N.  W. 
Rep.  653).  Where  a  married  woman  seeks  to  defeat  a  mort- 
gage on  her  property  executed  by  her  and  her  husband  to 
secure  their  joint  note,  on  the  ground  that  she  was  a  surety, 
evidence  showing  that  the  money  obtained  on  the  note  was  used 
to  pay  off  a  valid  lien  on  her  property  is  admissible.  Hawkins 
V.  King,  62  Kan.  526  (64  Pac.  Rep.  32). 

Cal.  Code  Civ.  Proc,  §  945  construed  and  applied — stay 
of  proceedings  on  appeal — ^bond.  Wheeler  v.  Karnes,  130  Cal. 
618  (63  Pac  Rep.  62.)  Cal.  Code  Civ.  Proc.,  §  957  construed 
and  applied — ^restitution  upon  reversal  of  decree.  Taylor  v. 
EUenberger,  Cal.  (65  Pac.  Rep.  832).  A  statute  (Cal. 
Code  Civ.  Proc.,  §  726),  providing  that  there  can  be  but  one 
action  for  the  enforcement  of  any  right  secured  by  mortgage, 
does  not  prevent  the  cancellation  of  a  decree  entered  by  mistake 
foreclosing  a  mortgage  for  which  a  second  mortgage  including 
additional  property  has  been  given  as  a  substitute;  and  such 
decree  being  cancelled,  the  statute  has  no  application.  Gerig 
V.  Loveland,  130  Cal.  512  (62  Pac.  Rep.  830).  In  Illinois  it  is 
a  matter  of  discretion  with  the  court  whether  a  provision  shall 
be  inserted  in  a  decree  of  foreclosure  stipulating  a  period  of 
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time  within  which  the  mortgagor  can  pay  the  amoimt  due 
before  the  master  should  have  authority  to  advertise  the  prem- 
ises  for  sale.  Gardner  v.  Cohn,  191  111.  553  (61  N.  E.  Rep. 
492).  Md.  Code,  art.  66,  §  9,  giving  a  court  power  to  hear 
and  determine  any  objections  which  may  be  filed  against  a 
mortgage  sale,  "by  any  person  interested  in  the  property,"  does 
not  authorize  a  court  to  consider  objections  filed  to  a  sale  by 
one  whose  only  interest  in  the  property  arises  from  an  alleged 
secret  trust,  while  the  legal  title  is  in  another  who  is  not  a 
party  to  the  proceedings.  Bentley  v.  Beacham,  91  Md.  677  (47 
Atl.  Rep.  1024).  Neb.  Code,  §  848  construed  and  applied — 
prosecution  of  separate  actions,  one  for  the  debt  and  one  to 
foreclose.  Garneau  v.  Kendall,  61  Neb.  396  (85  N.  W.  Rep. 
291).  Under  Neb.  Comp.  Stat.,  ch.  44,  §  3,  a  decree  of  fore- 
closure draws  interest  from  the  date  of  its  rendition  until  it  is 
paid.  Stenger  v.  Carrig,  61  Neb.  753  (86  N.  W.  Rep.  475). 
Upon  a  sale  of  realty  upon  a  judgment  of  foreclosure  the  judg- 
ment creditor  is  entitled  to  interest  on  his  claim  up  to  the  date 
of  the  confirmation.  Trompen  v.  Hammond,  61  Neb.  446  (85 
N.  W.  Rep.  436).  Citing,  Investment  Co.  v.  Burton,  5  Kan. 
App.  197  (47  Pac.  Rep.  154)  ;  Trust  Co.  v.  Condon,  14  C.  C. 
A.  314  (67  Fed.  Rep.  84).  The  N.  J.  Act  of  March  23,  1881 
(P.  L.  p.  184)  providing  that  the  first  proceeding  on  a  bond 
and  mortgage  shall  be  a  suit  to  foreclose  the  mortgage,  does 
not  apply  where  the  mortgagor  subsequently  executes  a  war- 
rant of  attorney  to  confess  judgment  for  the  same  debt  with 
intention  that  the  judgment  shall  be  entered  at  once.  Andrus 
V.  Burke,  61  N.  J.  Eq.  297  (48  Atl.  Rep.  228).  Under  N.  Y. 
Code  Civ.  Proc.,  §§  721,  723,  the  court,  in  foreclosure  pro- 
ceedings, may  by  amendment  correct  a  misstatement  of  the 
mortgagor's  Christian  name  in  the  summons  and  other  papers, 
he  having  been  actually  served  with  the  summons  which  was 
sufficient  to  apprise  him  of  the  pendency  of  the  action  against 
him.    Stuyvesant  v.  Weil,  167  N.  Y.  421  (60  N.  E.  Rep.  738). 

Sec.  528.    Complaint  in  foreclosure  proceedings.     A 

complaint  to  foreclose  a  trust  deed  by  the  owner  of  part  of  the 
bonds  secured  thereby,  which  purports  to  be  in  behalf  of  all 
the  bondholders,  is  sufficient  without  setting  forth  their  names 
where  it  is  alleged  that  they  are  unknown  to  the  plaintiflF.  Citi- 
zens' Bank  of  Los  Angeles  v.  Iron  &  Steel  Co.,  131  Cal.  187 
(63  Pac.  Rep.  462;  82  Am.  St.  Rep.  341).  Where  it  appears 
that  the  action  is  brought  subsequent  to  the  maturity  of  the 
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note  the  mortgage  was  given  to  secure,  an  averment  that  the 
debt,  nor  any  part  thereof,  has  been  paid,  sufficiently  pleads  a 
breach  of  the  condition  of  the  mortgage.  Durland  v.  Durland, 
62  Neb.  813  (87  N.  W.  Rep.  1048).  Under  Neb.  Code  Civ. 
Proc.,  §  850,  the  allegation  that  no  action  at  law  has  been 
brought  to  recover  the  mortgage  debt  is  an  essential  averment 
which  must  be  made  and  proved  if  it  is  not  admitted.  Plummer 
V.  Park,  62  Neb.  665  (87  N.  W.  Rep.  534).  This  section  is 
complied  with  by  alleging  that  no  proceedings  at  law  have 
been  commenced  or  maintained  for  the  collection  of  the  debt. 
Durland  v.  Durland,  62  Neb.  813  (87  N.  W.  Rep.  1048).  In  an 
action  by  an  assignee  of  a  mortgagee's  executor  to  foreclose  a 
mortgage,  a  complaint  containing  an  allegation  that  letters 
testamentary  of  the  mortgagee's  will  were  issued  to  the  execu- 
tor is  sufficient  without  an  allegation  that  there  was  a  will  and 
that  it  had  been  admitted  to  probate.  Heyward  v.  Williams,  57 
S.  C.  235  (35  S.  E.  Rep.  503).  A  description  of  the  land  in  a 
complaint  to  foreclose  a  mortgage  is  sufficient  to  withstand  a 
motion  to  make  more  specific  by  the  mortgagor,  if  it  follows 
the  description  in  the  mortgage.  German  Savings  Society  v. 
Kern,  38  Or.  232  (62  Pac.  Rep.  788). 

Sec  529.  Parties  to  foreclosure  proceedings.  One  who 
has  given  a  mortgage  to  secure  the  payment  of  a  debt  of  a 
third  person  secured  by  another  mortgage  previously  executed 
is  a  proper  party  to  an  action  to  foreclose  the  first  mortgage. 
Security  Loan  &  Trust  Co.  v.  Mattern,  131  Cal.  326  (63  Pac. 
Rep.  482).  Where,  after  a  note  secured  by  a  mortgage  has 
been  transferred,  by  mistake  an  action  is  brought  in  the  name 
of  the  original  payee,  the  court  may  substitute  the  real  owner  of 
the  note  and  mortgage  as  plaintiff.  Service  v.  Farmington 
Sav.  Bank,  62  Kan.  857  (62  Pac.  Rep.  670),  A  grantor  of 
mortgaged  premises,  who  by  his  covenant  of  assumption  is 
personally  liable  for  the  mortgage  debt,  is  a  proper  party  to  a 
suit  to  foreclose  the  mortgage,  under  Wis.  Rev.  Stat.,  §  3156. 
Kuener  v.  Smith,  108  Wis.  549  (84  N.  W.  Rep.  850).  A  judg- 
ment creditor  of  a  mortgagor  is  a  proper  party  to  a  foreclosure 
proceeding,  and  if  not  made  a  party,  he  has  a  right  to  intervene. 
Gammon  v.  Johnson,  126  N.  C.  64  (35  S.  E.  Rep.  185).  Both 
the  husband  and  wife  are  necessary  parties  to  the  foreclosure  of 
a  mortgage  upon  community  real  property,  and  this  is  true 
even  though  the  community  estate  is  created  after  the  mortgage 
is  executed.    Dane  v.  Daniel,  23  Wash.  379  (63  Pac.  Rep.  268). 
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A  mortgage  executed  to  one  as  executor,  may,  on  his  death,  be 
foreclosed  by  the  administrator  de  bonis  non,  without  making 
the  heirs  and  creditors  of  the  executor  parties.  Parker  v.  Fay, 
6i  N.  J.  Eq.  167  (47  Atl.  Rep.  499).  Persons  claiming  ad- 
versely to  the  mortgagor  are  not  proper  parties.  Joslin  v.  Wil- 
liams, 61  Neb.  859  (86  N.  W.  Rep.  473).  Under  Del.  Code 
1893,  ch.  Ill,  §§  55  and  58,  the  only  necessary  party  defendant 
to  a  scire  facias  enforcing  a  mortgage,  is  the  mortgagor,  if  he 
be  living,  and  his  executor  or  administrator,  if  he  be  dead,  as 
all  persons  acquire  title  to  or  right  in  mortgaged  premises  at 
any  time  after  its  execution  subject  to  the  mortgage.  Seals  v. 
Chadwicic,  2  Penn.  (Del.)  381  (45  Atl.  Rep.  718).  The  title 
of  a  purchaser  of  mortgaged!  land  at  an  execution  sale  thereof 
is  not  affected  by  a  subsequent  decree  foreclosing  the  mortgage 
to  which  he  was  not  made  a  party.  Davis  v.  Lanier,  94  Tex. 
455  (61  S.  W.  Rep.385). 

Sec   530.    Defenses  to  foreclosure  proceedings.     In 

North  Dakota  it  is  held  that  a  mortgage  seairing  a  negotiable 
note  shares  the  same  immunity  from  defenses  existing  between 
the  original  parties  as  the  note  it  secures.  First  Nat.  Bank  v. 
Flath,  10  N.  Dak.  281  (86  N.  W.  Rep.  867).  Citing,  Car- 
penter V.  Longan,  16  Wall.  271  (21  L.  Ed.  313).  It  is  no 
defense  to  a  foreclosure  suit  that  a  receiver  has  been  appointed 
for  the  mortgaged  property  in  another  action,  and  is  then  in 
possession  thereof.  Murray  v.  Etchepare,  132  Cal.  286  (64 
Pac.  Rep.  282).  Neither  the  mortgagor  or  any  one  claiming 
under  him  can  defend  against  its  foreclosure  on  the  ground 
that  the  time  of  the  execution  of  the  instrument  he  had  no 
title  to  the  premises  or  that  the  title  afterward  failed.  Joslin 
V.  Williams,  61  Neb.  859  (86  N.  W.  Rep.  473).  Want  of  con- 
sideration is  a  defense  between  the  original  parties  or  those 
having  no  superior  rights.  Bigelow  v.  Bigelow,  93  Me.  439 
(45  Atl.  Rep.  513).  The  fact  that  a  note  and  mortgage  given 
to  secure  it  were  executed  in  consideration  of  the  mortgagee 
discontinuing  and  settling  a  criminal  prosecution  which  he  had 
instigated  against  the  mortgagor's  husband  may  be  shown  as  a 
defense  to  the  foreclosure  of  the  mortgage  so  given,  even  in 
the  hands  of  one  who  was  a  bona  fide  holder  of  such  note  for 
value,  before  due,  and  without  notice.  Jones  v.  Dannenberg 
Co.,  112  Ga.  426  (37  S.  E.  Rep.  729).  An  answer  in  a  mort- 
gage foreclosure  suit  denying  the  indebtedness,  and  charging 
that  the  mortgage  was  given  in  settlement  of  a  suit,  and  that 
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the  mortgage  was  obtained  through  fraud,  but  in  which  the  al- 
legations are  insufficient  to  show  fraud,  will  be  struck  out,  be- 
ing insufficient  as  a  defense.  Randall  v.  Reynolds,  6i  N.  J* 
334  (48  Atl."  Rep.  768).  The  fact  that  a  mortgagor  is  adjudi- 
cated a  bankrupt  during  the  pendency  of  proceedings  to  fore- 
close his  mortgage  does  not  authorize  a  stay  of  the  foreclosure 
proceedings  until  the  question  of  the  discharge  in  bankruptcy  is 
determined.  Carter  v.  People's  Nat.  Bank,  109  Ga.  573  (35 
S.  E.  Rep.  61).  See  opinion  for  discussion  of  this  subject. 
A  suit  to  foreclose  a  mortgage  cannot  be  defeated  by  a  plea  of 
an  action  pending  in  the  United  States  Court  for  partition  of 
the  same  lands,  and  for  a  sale  if  it  could  not  be  divided,  al- 
though the  plaintiff  in  the  foreclosure  suit  is  a  defendant  to  the 
partition  suit.  Gilpin  v.  Carroll,  92  Md.  44  (47  Atl.  Rep. 
1021). 

It  is  no  defense  to  the  foreclosure  of  a  purchase  money 
mortgage  that  a  deed  and  abstract  have  never  been  furnished,. 
when  the  purchase  price  has  not  been  fully  paid,  and  the  con- 
tract is  that  the  deed  and  abstract  shall  be  furnished  on  pay- 
ment of  the  purchase  price ;  nor  can  the  defendant  defend  on 
the  ground  that  plaintiff's  title  is  defective  because  of  a  tax  deed 
against  the  land,  where  the  tax  sale  was  made  because  of  the 
defendant's  default  in  the  payment  of  taxes.  McKinley  Trust 
Co.  V.  Gordon,  113  la.  481  (85  N.  W.  Rep.  816).  That  an 
agent  for  the  sale  of  land  to  a  corporation,  organized  to  pur- 
chase such  land,  takes  stock  in  the  corporation,  and  pays  his 
proportion  of  a  part  of  the  purchase  price  by  deducting  from 
the  price  his  commissions  for  the  sale,  is  no  defense  by  the  cor- 
poration to  foreclosure  of  a  mortgage  given  to  secure  the  pay- 
ment of  the  balance  of  the  purchase  price,  unless  fraud  or  fraud- 
ulent concealment  on  the  part  of  the  agent  can  be  shown.  Blood 
V.  La  Serena  Land  Co.,  134  Cal.  361  (66  Pac.  Rep.  317). 

Sec.  531.  Usury  as  a  defense  to  foreclo^re  proceed- 
ings* Where  one  constitutes  another  his  agent  to  negoti- 
ate a  loan,  agreeing  to  give  him  a  certain  commission  for  his 
services,  and  the  agent  obtains  the  loan  from  a  third  person, 
and  agrees  with-  the  lender  to  deposit  with  him,  out  of  the  com- 
missions of  the  agent,  a  certain  percentage  of  the  amount 
loaned,  as  a  guaranty  of  its  payment,  this  does  not  constitute 
the  intermediary  the  agent  of  the  lender  or  make  the  loan  usur- 
ious, although  the  latter  charged  and  received  the  maximum 
legal  rate  of  interest  on  the  loan.    West  v.  Equitable  Mortg, 
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G).,  112  Ga.  377  (37  S.  E.  Rep.  357;  81  Am.  St.  Rep.  59). 
Where  a  contract  is  made-  in  one  state,  to  be  performed  in  an- 
other state,  the  parties  may  in  good  faith  stipulate  for  the  rate 
of  interest  allowed  in  either,  and  the  contract  will  be  enforced 
according  to  its  terms,  there  being  no  evidence  that  the  parties 
intended  any  shift  to  evade  the  usury  laws.  British  &  Ameri- 
can Mortgage  Co.  v.  Bates,  58  S.  C.  551  (3^  S.  E.  Rep.  917). 
Usury  is  a  personal  defense  which  cannot  be  set  up  by  a  grantee 
of  the  mortgaged  premises  who  takes  subject  to  the  mortgage 
or  assumes  its  payment,  Gray  v.  H.  M.  Loud  &  Sons  Lum.  Co., 
128  Mich.  427  (87  N.  W.  Rep.  376;  54  L.  R.  A.  731)  ;  Saun- 
ders V.  Baltimore  Bldg.  &  L.  Ass'n,  99  Va.  140  (37  S.  E.  Rep. 
775) ;  but  the  mortgagor  may  avail  himself  of  such  defense 
if  made  a  party  to  the  suit  under  a  petition  seeking  a  deficiency 
judgment  against  him,  Male  v.  Wink,  61  Neb.  748  (86  N.  W. 
Rep.  472).  As  against  a  cross  complaint  to  foreclose  a  mort- 
gage filed  in  a  suit  in  which  the  plaintiff  seeks  the  cancellation 
of  the  mortgage  he  may  by  reply  set  up  the  defense  of  usury. 
Holm  V.  First  Nat.  Bank  of  Clark,  15  S.  Dak.  75  (87  N.  W. 
Rep.  526).  For  construction  of  the  statutes  of  Tennessee  on 
the  subject  of  usury,  see  Wallace  v.  Goodlett,  104  Tenn.  670 
(58  S.  W.  Rep.*343)  ;  Kendrick  v.  Kyle,  78  Miss.  278  (28  So. 
Rep.  951). 

Sec.  532.  Statute  of  limitations.  In  Colorado  it  is 
held  that  where  an  action  on  the  note  secured  by  a  deed  of 
trust  or  mortgage  is  barred,  an  action  to  foreclose  is  barred. 
McGovney  v.  Gwillim,  Colo.  App.  (65  Pac.  Rep.  346). 
In  New  Jersey,  a  mortgage  may  be  foreclosed  after  the  debt  is 
barred  by  the  statute  of  limitations.  Palmer  v.  White,  65  N.  J. 
L.  69  (46  Atl.  Rep.  706) ;  Depew  v.  Colton,  60  N.  J.  Eq.  454 
(46  Atl.  Rep.  728 ;  83  Am.  St.  Rep.  650).  The  same  is  held  in 
Nebraska,  Teegarden  v.  Burton,  62  Neb.  639  (87  N.  W.  Rep. 
337).  The  filing  of  an  amended  complaint  in  foreclosure  after 
the  cause  of  action  has  been  barred  by  the  statute  of  limitations 
does  not  affect  the  plaintiff's  rights,  as  the  time  to  which  the 
statute  of  limitations  runs  is  the  filing  of  the  original  complaint. 
Frost  V.  Witter,  132  Cal.  421  (64  Pac.  Rep.  705 ;  84  Am.  St, 
Rep.  53).  Where  a  mortgage  securing  several  notes,  matur- 
ing one  each  month,  stipulates  that  in  default  in  the  payment 
of  any  three  notes  all  unpaid  notes  shall  become  due,  the  oc- 
currence of  such  a  default  starts  the  statute  of  limitations  to 
running  against  the  entire  debt :  but  the  parties  may  by  their 
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subsequent  conduct  and  contracts  waive  this  effect  of  such  de- 
fault. Sail  Antonia  Real-Estate,  Bldg  &  L.  Ass'n  v.  Stewart, 
94  Tex.  441  (6i  S.  W.  Rep.  386;  86  Am.  St.  Rep.  864).  In 
Kansas  it  is  held  by  a  divided  court  that  where  the  relation  of 
principal  and  surety  existing  between  mortgagors  and  the  pur- 
chaser of  mortgaged  property,  who  assumed  and  agreed  to  pay 
the  mortgage,  is  recognized  and  accepted  by  the  mortgagee, 
and  the  cause  of  the  action  against  the  purchaser  or  principal 
becomes  barred  by  the  statuta  of  limitations,  an  action  against 
the  mortgagors  or  surety  on  the  notes,  and  to  foreclose  the 
mortgage,  is  also  barred.  Mulvane  v.  Sedgley,  63  Kan.  105 
(64  Pac.  Rep.  1038;  55  L.  R.  A.  552).  See  conflicting  opin- 
ions for  collation  of  authorities.  The  statute  of  limitation  does 
not  begin  to  run  against  an  action  to  foreclose  a  mortgage  so 
long  as  there  is  any  acknowledgment  of  the  mortgage  debt  by 
the  mortgagor  or  his  grantee  of  the  mortgaged  premises,  and 
a  payment  of  interest,  by  either  is  such  acknowledgment.  De- 
pew  V,  Colton,  60  N.  J.  Eq.  454  (46  Atl.  Rep.  728 ;  83  Am.  St. 
Rep.  650).  A  partial  payment  which  prevents  the  running 
of  the  statute  of  limitations  against  the  mortgage  debt  will  also 
prevent  the  statute  from  running  against  an  action  to  enforce 
the  mortgage  security.  Kenaston  v.  Lorig,  81  Minn.  454  (84 
X.  W.  Rep.  323).  The  lien  of  a  mortgage  is  lost  as  to  parts 
of  the  mortgaged  premises  which  have  been  conveyed  by  the 
mortgagor  and  of  which  the  grantees  have  had  the  full,  exclu- 
sive, open  and  actual  possession  for  more  than  20  years,  with- 
out acknowledging  the  titte  of  the  mortgagee,  although  the 
debt  was  kept  alive  by  the  owner  of  the  other  portions.  Ely 
V.  Wilson,  61  N.  J.  Eq.  94  (47  Atl.  Rep.  806).  Where  two 
tracts  of  land  covered  by  a  mortgage  are  sold  to  two  different 
grantees,  one  of  whom  assumes  and  agrees  to  pay  the  mortgage 
debt,  and  the  conveyance  to  the  other  contains  no  reference  to 
the  mortgage,  pa3mients  made  on  the  mortgage  debt  by  the 
grantee  assuming  it  do  not  bar  the  running  of  the  statute  of 
limitations  in  favor  of  the  other  grantee.  Mack  v.  Anderson, 
165  N.  Y.  529  (59  N.  E.  Rep.  289) .  A  trust  deed  may  be  fore- 
closed against  the  grantee  of  the  property  who  was  ignorant 
of  admissions  by  his  grantor  of  the  indebtedness  secured  by  it, 
although  from  the  public  records  it  appeared  that  the  deed  was 
barred  by  limitation.  Murray  v.  Emery,  187  111.  408  (58  N.  E. 
Rep.  327).  A  mortgage  on  a  wife's  separate  real  estate  to 
secure  a  joint  and  several  note  of  her  and  her  husband,  the  col- 
lection of  which  is  barred  as  to  her  by  the  statute  of  limitations, 
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but  which  the  husband  has  kept  alive  as  to  himself  by  pay- 
ments, may  be  foreclosed  and  the  land  sold  thereunder  to  sat- 
isfy the  judgment  rendered  against  the  husband.  Jackson  v. 
Longwell,  63  Kan.  93  (64  Pac*  Rep.  991).  A  decree  of  fore- 
closure will  be  granted  against  the  devisee  of  the  mortgagor, 
although  there  has  been  no  payment  of  either  principal  or  inter- 
est for  over  20  years,  when  it  is  shown  that  the  mortgagor  and 
owner  of  the  equity  of  redemption  was  also  the  sole  surviving 
executor  of  the  will  of  the  deceased  mortgagee,  and  the  only 
person  who,  during  the  period  of  defaults  in  making  the  pay- 
ments which  came  due  on  the  mortgage,  could  have  taken  any 
steps  to  collect  either  the  bond  or  mortgage.  Stimis  v.  Stimis, 
60  N.  J.  Eq.  313  (47  Atl.  Rep.  20).  An  action  to  foreclose  a 
mortgage  by  an  alleged  assignee  thereof  cannot  be  maintained 
where  the  note,  mortgage  and  assignment  are  lost,  or  have  been 
given  up  to  the  mortgagor,  unless  the  plaintiff's  claim  is  es- 
tablished by  clear  proof;  and  where  no  payments  of  principal 
or  interest  have  ever  been  made,  on  a  mortgage  24  years  old, 
and  the  mortgagor  and  his  grantee  have  been  in  possession  of 
the  mortgaged  property  for  more  than  20  years,  the  claim  is 
stale  and  the  bill  should  be  dismissed.  Eddy  v.  Campbell,  23 
R.  I.  290  (49  Atl.  Rep.  702).  Sand.  &  H.  Ark.  Dig.,  §§  5094. 
5095 — statute  of  limitations  as  a  defense.  Austin  v.  Steele,  68 
Ark.  348  (58  S.  W.  Rep.  352) ;  Salinger  v.  Black,  68  Ark.  251 
(60  S.  W.  Rep.  229).  An  action  to  foreclose  a  deed  of  trust 
is  not  barred  by  the  lapse  of  ten  years  from  the  maturity  of  the 
debt,  under  Tenn  Laws  1885,  ch.  9,  §  i,  where  the  deed  pro- 
vides that  the  right  to  foreclose  it  does  not  accrue  until  six 
months  after  the  notice  to  pay  or  demand  has  been  made  upon 
the  maker,  and  no  such  notice  or  demand  is  shown  to  have  been 
given.    Brown  v.  Brown,  107  Tenn.  349  (65  S.  W.  Rep.  413)* 

Sec.   533.    Judgment  in  foreclosure  proceedings.     A 

judgment  rendered  on  a  note  in  a  suit  in  rem  to  foreclose  a 
mortgage  securing  the  same,  is  not  a  merger  of  the  note  as  a 
cause  of  action,  and  another  action  brought  to  foreclose  an- 
other mortgage  securing  the  same  note  must  be  upon  the  note 
and  not  on  the  judgment.  Smith  v.  Moore,  112  la.  60  (83  N. 
W.  Rep.  813).  A  decree  of  foreclosure  granted  by  a  court 
having  jurisdiction  of  the  subjectmatter  and  the  parties  cannot 
be  collaterally  impeached  in  a  subsequent  ejectment  proceed- 
ing, Hansen  v.  Wagner,  133  Cal.  69  (65  Pac.  Rep.  142)  ;  and 
such  a  decree  is  a  final  order  or  judgment,  within  the  meaning 
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of  the  Code  of  Nebraska,  Schuyler  Bldg.  &  Loan  Ass'n  v.  Ful- 
mer,  6i  Neb.  68  (84  N.  W.  Rep.  609).  That  a  decree  of  fore- 
closure is  for  a  larger  amount  than  is  demanded  in  the  com- 
plaint does  not  authorize  an  independent  suit  by  a  defendant  to 
set  aside  the  decree  and  enjoin  the  execution  of  a  sheriff's  deed 
to  a  purchaser,  even  when  the  decree  was  taken  on  default. 
George  v.  Nowlan,  38  Or.  537  (64  Pac.  Rep.  i).  A  decree  of 
foreclosure  in  a  suit  brought  by  a  mortgagee  who  had  prev- 
iously transferred  the  notes  secured  by  the  mortgage  to  a 
holder  for  value  is  not  a  bar  to  a  subsequent  foreclosure  pro- 
ceeding by  the  holder  of  such  notes.  Connecticut  Trust  &  Safe- 
Deposit  Co.  V.  Fletcher,  61  Neb.  166  (85  N.  W.  Rep.  59).  A 
decree  foreclosing  a  prior  mortgage  is  conclusive  as  to  the 
rights  of  the  assignee  of  a  nots  secured  by  a  subsequent  deed  of 
trust,  when  the  holder  of  the  note  and  the  trustee  were  parties 
to  the  foreclosure.  Romberg  v.  McCormick,  194  111.  205  (62 
N.  E.  Rep.  537).  Applying  Ky.  Civ.  Code,  §§19,  692,  it  is 
held  that  decree  of  foreclosure  barring  the  claim  of  a  prior 
lienholder  who  is  made  a  party  and  called  upon  to  assert  his 
claim  but  fails  to  do  so,  however  erroneous,  is  conclu- 
sive not  only  upon  him  but  upon  one  to  whom  he  has 
assigned  his  claim  before  the  commencement  of  the  action,  the 
plaintiff  having  no  notice  of  the  assignment.  DuRelle  and 
Bumham,  JJ.,  dissenting.  Bitzer  v.  Mercke,  Ky.  (63 
S.  W.  Rep.  771 ;  23  Ky.  Law  Rep.  670).  Taking  a  judgment 
in  foreclosure  proceedings  by  the  mortgagee  against  an  inter- 
mediate purchaser  of  the  mortgaged  property,  who  had  as- 
sumed the  payment  of  the  mortgage  debt,  the  judgment  being 
invalid  because  of  failure  to  get  service  of  process  upon  him,  is 
not  a  bar  to  bringing  an  action  at  law  against  him  for  the  de- 
ficiency existing  after  applying  the  proceeds  of  sale.  Carpenter 
V.  Meachin,  11 1  Wis.  60  (86  N.  W.  Rep.  552).  A  decree  of 
foreclosure  for  the  amount  actually  loaned  by  a  mortgagee, 
that  being  a  part  only  of  the  amount  of  the  mortgage,  will  not 
bar  an  action  by  the  mortgagor  to  recover  damages  for  the 
mortgagee's  refusal  to  loan  the  full  amount  agreed  upon,  even 
when  the  complaint  tendered  that  issue,  as  such  issue  is  not 
essential  to  the  suit  to  foreclose.  McGee  v.  Wineholt,  23 
Wash.  748  (63  Pac.  Rep.  571).  A  final  foreclosure  decree 
after  a  decree  pro  confesso  will  be  set  aside  at  the  instance  of 
an  heir  of  the  mortgagor  who  alleges  that  the  mortgage  has 
been  paid,  but  the  decree  will  only  be  opened  to  admit  the  one 
defense  alleged,  and  that  on  condition  of  the  payment  of  costs 
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from  the  decree  pro  confesso  till  the  filing  of  the  petition  to 
open  the  decree.  Pike  v.  Henderson,  N,  J.  Eq.  (48 
Atl.  Rep.  551). 

Sec.  534.  Personal  and  deficiency  judgment  upon 
foreclosure  of  mortgage— Statutes  construed.  A  court  of 
chancery  has  jurisdiction  to  allow  a  recovery  on  the  mortgage 
debt,  in  an  action  to  foreclose  the  mortgage,  although  the  equit  • 
able  feature  of  the  suit,  the  foreclosure,  is  defeated.  Atkinson 
V.  Felder,  78  Miss.  83  (29  So.  Rep.  767).  The  holder  of  a 
note  secured  by  a  mortgage  may  sue  and  obtain  a  personal 
judgment  on  it,  unless  there  is  a  stipulation  in  the  mortgage 
forbidding  such  an  action.  Donaho  v.  Bales,  (Tenn.  Ch.)  59 
S.  W.  Rep.  409.  A  judgment  in  a  foreclosure  suit  against  an 
administrator  for  a  deficiency  after  a  sale  of  the  mortgaged 
premises  is  unwarranted,  and  should  merely  direct  that  it  be 
paid  in  due  course  of  administration.  Moore  v.  Russell,  133 
Cal.  297  (65  Pac.  Rep.  624;  85  Am.  St.  Rep.  166).  In  an  ac 
tion  to  recover  a  deficiency  due  on  notes  after  foreclosure  of  a 
mortgage  securing  the  same,  in  order  to  show  the  value  of  the 
property  at  the  time  of  foreclosure,  it  is  proper  to  show  the 
income  of  the  property,  the  prices  for  which  it  had  sold  at  priv- 
ate sale,  the  price  the  mortgagor  paid  for  it,  the  improvements 
he  had  made  on  it,  but  not  the  value  at  which  it  had  been  ap- 
praised for  taxation.  Stevens  v.  Fellows,  70  N.  H.  148  (47 
Atl.  Rep.  135).  A  mortgagee  who  has  foreclosed  his  mortgage 
and  sold  the  property  for  less  than  the  mortgage  debt,  having 
a  judgment  over  for  the  deficiency,  may  maintain  an  action 
against  the  mortgagor  and  a  savings  institution  to  subject 
money  recovered  by  the  mortgagor  for  depreciation  of  the 
mortgaged  land  by  negligent  fires,  and  deposited  with  such  sav- 
ing institution,  to  the  payment  of  his  judgment.  Corporation 
etc.  V.  Eden,  N.  J.  Eq.  (46  Atl.  Rep.  717).  Obtaining 
a  deficiency  judgment  in  a  mortgage  foreclosure  by  an  amend- 
ment of  the  decree  on  an  ex  parte  application  without  notice  to 
the  mortgagor  is  a  species  of  fraud,  and  the  enforcement  of 
such  judgment  will  be  enjoined  on  proper  application;  nor  will 
the  fact  that  a  motion  was  made  in  the  foreclosure  suit  to  set 
aside  such  judgment  and  overruled,  estop  the  mortgagor  from 
maintaining  the  action  to  enjoin  and  cancel  the  judgment. 
Herd  v.  Tuohy,  133  Cal.  55  (65  Pac.  Rep.  139). 

Under  Cal.  Code  Civ.  Proc,  §  726,  providing  that  if  the 
sheriff's  return  to  the  order  of  sale  under  a  mortgage  fore" 
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closure  show  a  balance  still  due,  a  judgment  can  be  docketed 
for  such  balance  ''against  the  defendant  or  defendants  person- 
ally liable,"  a  recital  in  the  finding  preceding  the  actual  judg- 
ment of  foreclosure  that  the  interest  on  the  note  had  been  paid 
to  a  certain  date,  that  no  other  part  had  been  paid,  that  a  cer- 
tain sum  was  due,  and  that  "said  defendants  are  personally 
liable  for  said  sums  so  found  due  from  them,"  is  not  an  ad- 
judication of  personal  liability  on  which  the  clerk  might  docket 
a  judgment  for  the  deficiency.  Herd  v.  Tuohy,  133  Cal.  55 
(65  Pac.  Rep.  139).  Under  Neb.  Code  Civ.  Proc,  §  847, 
prior  to  its  amendment  in  1897,  a  deficiency  judgment  cannot 
be  rendered  until  the  coming  in  of  the  report  of  the  sale. 
Parmele  v.  Schroeder,  61  Neb.  553  (85  N.  W.  Rep.  562 ;  87 
Am.  St.  Rep.  466).  Neb.  Laws  1897,  ch.  95,  repealing  Code 
Civ.  Proc.,  §§  847,  849  permitting  the  recovery  of  a  deficiency 
judgment,  does  not  affect  pending  actions;  and  an  action 
brought  for  the  foreclosure  of  a  real-estate  mortgage,  and  to 
recover  a  judgment  in  personam  for  a  deficiency,  in  which  a 
decree  had  been  rendered  ordering  a  sale  of  the  property,  and 
holding  defendants  personally  liable  for  any  deficiency,  prior  to 
the  repeal  of  the  statute,  is  a  "pending  action"  for  the  recovery 
of  a  personal  judgment,  within  the  meaning  of  Comp.  Stat. 
1899,  ch.  88,  §  2,  entitled,  "an  act  concerning  the  enacting  and 
repealing  of  statutes."  Hanscom  v.  Meyer,  61  Neb.  798  (86 
N.  W.  Rep.  381).  Prior  to  the  amendment  in  1897  of  §§  847- 
850,  Neb.  Code  Civ.  Proc,  a  mortgage  creditor  having  fore- 
closed his  mortgage  could  not  proceed  in  an  action  at  law  to 
recover  a  judgment  for  the  balance  remaining  due  upon  the 
note  or  obligation,  without  leave  obtained  of  the  court  having 
jurisdiction  of  the  action  of  foreclosure  to  commence  such  ac- 
tin  at  law ;  and  he  must  affirmatively  show  such  authorization. 
Waugh  V.  Newell,  62  Neb.  438  (87  N.  W.  Rep.  143). 

Sec.  535*  Allowance  of  attorney's  fees  in  foreclosure 
proceedings.  It  is  proper  to  include  in  a  decree  of  fore- 
closure an  allowance  of  attorney's  fees  where  the  note  which 
the  mortgage  was  given  to  secure  contains  an  agreement  to 
pay  attorney's  fees.  Peachy  v.  Witter,  131  Cal.  316  (63  Pac. 
Rep.  468)  ;  but  attorney's  fees  authorized  by  a  mortgage  to  be 
taxed  upon  its  foreclosure  cannot  be  decreed  to  be  a  Hen  on  the 
land  where  the  mortgage  contains  no  provision  to  that  effect. 
Orange  Growers*  Bank  v.  Duncan,  133  Cal.  254  (6.^  Pac.  Rep. 
469).    In  California  the  court  may  fix  the  amount  of  the  at- 
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tomey's  fees  without  receiving  any  evidence  upon  the  subject. 
Security  Loan  &  Trust  Co.  v.  Mattem,  131  Cal.  326  (63  Pac. 
Rep.  482)  ;  but  an  allowance  of  attorney's  fees  cannot  be  made 
by  the  supreme  court  in  the  first  instance,  Fender  ^^  Robinson, 
135  Cal.  26  (66  Pac.  Rep.  969).  An  eror  in  an  allowance  of 
an  attorney  fee  cannot  be  corrected  on  a  motion  to  retax  costs, 
under  la.  Code,  §  3864.  Perry  v.  Kaspar,  113  la.  268  (85  N. 
W.  Rep.  22).  The  recovery  of  attorney's  fees  in  the  fore- 
closure of  a  mortgage  securing  a  debt  is  no  bar  to  their  re- 
covery in  a  subsequent  suit  to  foreclose  a  mortgage  held  as  col- 
lateral security  for  the  same  debt,  when  the  latter  provides  for 
such  fees.  Smith  v.  Moore,  112  la.  60  (83  N.  W.  Rep.  813). 
In  a  trust  deed  containing  a  provision  that  on  default  the 
grantee  could  file  a  bill  against  the  grantor  for  a  sale  of  the 
property,  and  pay  the  costs  and  expenses  of  foreclosure,  includ- 
ing $100  attorney's  fees,  and  also  providing  in  another  clause 
that  the  grantor  should  pay  all  costs  and  attorney's  fees  in-' 
curred  by  the  grantee  or  the  holder  of  the  notes  in  any  suit  in 
which  either  of  them  might  be  a  plaintiff  or  defendant  by 
reason  of  being  a  party  to  the  trust  deed,  the  latter  provision 
was  construed  as  referring  to  litigation  other  than  foreclosure, 
and  it  was  held  that  $100  was  the  maximum  amount  of  attor- 
ney's fees  on  foreclosure.  Henke  v.  Gunzenhauser,  195  111. 
130  (62N.  E.  Rep.  896). 

Sec.  536.  Appointment  of  receiver  in  foreclosure  pro- 
ceedings. The  decrease  in  value  of  a  mortgaged  farm, 
incident  to  a  general  depreciation  of  the  value  of  farm  lands, 
and  the  failure  to  pay  the  interest,  the  latter  being  due  to  the 
failure  of  crops,  is  not  groimd  for  the  appointment  of  a  re- 
ceiver in  proceedings  to  foreclose.  Homer  v.  Dey,  61  N.  J. 
Eq.  554  (49  Atl.  Rep.  154).  A  mortgage  of  lands,  "together 
with  the  rents,  issues  and  profits  thereof,"  does  not  authorize 
the  appointment  of  a  receiver  to  take  possession  of  crops 
which  have  been  sold  or  harvested  prior  to  the  date  of  sale  on 
foreclosure.  Bank  v.  Christie, '130  Cal.  XVIII  (62  Pac.  Rep. 
400).  Under  S.  Dak.  Comp.  Laws,  §  5015,  the  court  has 
authority  to  appoint  a  receiver  on  foreclosure,  where  the  con- 
ditions of  the  mortgage  have  not  been  performed,  and  the  prop- 
erty is  insufficient  to  discharge  the  mortgage  debt,  and  the  fact 
that  the  mortgagor  is  solvent  will  not  preclude  the  appoint" 
ment  of  a  receiver  under  such  circumstances.  Roberts  v. 
Parker,  14  S.  Dak.  323  (85  N.  W.  Rep.  591).    The  duty  of  a 
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receiver  appointed  in  foreclosure  proceedings  implies  authority 
to  reduce  rents  at  the  expiration  of  existing  leases,  if  such  re- 
duction is  necessary  to  secure  tenants  and  make  the  property 
productive.  Northwestern  Mut.  Life  Ins.  Co.  v.  Burr,  60  Neb. 
467  (83  N.  W.  Rep.  664).  A  receiver  appointed  in  foreclosure 
proceedings  to  take  charge  of  leased  property  pending  the  liti- 
gation, and  who  continues  the  business  which  has  been  con- 
ducted therein,  does  not  incur  an  absolute  legal  liability  for  the 
rent,  but  the  lessor  has  merely  an  equitable  right  to  have  the 
profits  of  the  business  applied  to  the  pa3anent  df  his  claim,  and 
this  must  be  enforced  in  the  foreclosure  proceedings  and  not 
in  an  independent  action.  Stokes  v.  Hoffman  House,  167  N. 
Y.  554  (60  N.  E.  Rep.  667 ;  S3  L.  R,  A.  870). 

Sec  537.  Appointment  of  receiver  in  foreclosHire  pro- 
ceedings—Rights of  one  liable  to  a  deficiency  judgment. 
One  who  is  liable  for  a  deficiency  judgment  upon  foreclosure 
of  a  mortgage  has  such  an  interest  as  entitles  him  to  ask  for  the 
appointment  of  a  receiver  to  take  charge  of  the  property,  where 
proper  grounds  exist  for  such  procedure.  Philadelphia  Mortg. 
&  Trust  Co.  V.  Oyler,  61  Neb.  702  (85  N.  W.  Rep.  899).  In 
discussing  when  it  is  proper  to  appoint  a  receiver  for  mort- 
ga2:ed  premises  the  court,  in  this  case  say :  "Where  the  mort- 
gaged premises  are  probably  insufficient  to  satisfy  the  mort- 
gage debt,  the  property  allowed  to  deteriorate,  and  taxes  to  ac- 
cumulate, these  circumstances  are  all  reasons  appealing  strongly 
to  a  court  of  equity  for  the  appointment  of  a  receiver  to  take 
charge  of  the  mortgaged  premises,  collect  the  rents,  and  apply 
them  in  such  manner  as  to  preserve  the  property  for  the  satis- 
faction of  the  debts  for  which  it  has  been  pledged.  Rogers  v. 
Marshall,  38  How.  Prac.  43 ;  Beach  Rec.  §  530 ;  Insurance  Co. 
V.  Loud,  20  How.  Prac.  95 ;  Stockman  v.  Wallis,  30  N.  J.  Eq. 
449;  Finch  V.  Houghton,  19  Wis.  149;  Haugan  v.  Netland,  51 
Minn.  552  (53  N.  W.  Rep.  873)  ;  Schreiber  v.  Carey,  48  Wis. 
208  (4  N.  W.  Rep.  124) ;  Bank  v.  Backus,  64  Minn.  43  (66  N. 
W.  Rep.  5).  In  Trust  Co.  v.  Goos,  47  Neb.  804  (66  N.  W. 
Rep.  843),  this  court  announces  the  rule  as  follows :  The  fact 
that  the  mortgaged  premises  are  of  insufficient  value  to  pay 
the  amount  of  the  plaintiff's  claim  and  costs,  coupled  with  the 
further  facts  that  the  order  confirming  the  sale  may  possibly 
be  reversed,  that  the  defendants  have  collected  the  rents,  and 
refused  to  apply  the  same  to  the  payment  of  taxes  and  assess- 
ments against  the  premises  and  to  keep  the  premises  insured, 


§  537, 538  MORTGAGES  496 

and  the  liability  of  the  real  estate  being  sold  for  nonpayment 
of  said  taxes,  justify  the  appointment  of  a  receiver/  " 

Sec.  538.  Counterclaims  and  cross  bills  in  foreclosure 
proceedings.  A  prior  incumbrancer  when  made  a  party,  is 
entitled  to  file  a  cross-complaint  and  foreclose  his  lien. 
Van  Loben  Sels  v.  Bunnell,  131  Cal.  489  (63  Pac.  Rep. 
773).  A  lessor,  to  whom  rent  is  due  when  a  mortgage 
is  foreclosed  and  deficiency  judgment  had,  is  not  bound 
to  set  up  such  claim  by  way  of  counter-claim  in  the 
foreclosure,  since  the  rent  did  not  arise  out  of  the  same 
transaction  nor  was  it  connected  with  the  subject  matter 
of  the  action.  Brosnan  v.  Kramer,  135  Cal.  36  (66  Pac.  Rep. 
979).  The  maker  of  a  promissory  note,  the  payment  of  which 
is  secured  by  a  bond  and  mortgage  given  by  his  wife  on  her 
lands,  cannot,  as  a  defense  to  an  action  to  foreclose  the  mort- 
gage, set  up  a  counterclaim  for  unliqui^dated  damages  which  he 
alleges  he  is  entitled  to  against  the  complainant.  Provident  Life 
&  Trust  Co.  V.  Parrott,  N.  J.  Eq.  (49  Atl.  Rep.  1131). 
A  defendant  to  a  foreclosure  suit  may  file  a  cross-complaint 
setting  up  that  the  mortgage  was  in  fact  executed  to  him  and 
obtain  a  valid  decree  of  foreclosure  against  his  co-defendants 
without  the  service  of  process  on  his  cross-complaint,  and  a 
failure  to  allege  the  execution  of  the  mortgage  in  his  cross- 
complaint  is  cured  by  allegations  of  its  execution  in  the  com- 
plaint. Hansen  v.  Wagner,  133  Cal.  69  (65  Pac.  Rep.  142). 
A  cross-complaint  by  one  of  the  defendants  in  a  mortgage  fore- 
closure setting  up  a  prior  lien  for  assessments,  is  sufficient  to 
give  the  court  jurisdiction  of  the  subject-matter  and  the  parties 
thereto,  where  it  sufficiently  appears  by  the  title  of  the  cross- 
complaint  and  the  allegations  thereirt  who  the  defendants  are, 
and  they  are  already  in  court  in  answer  to  the  complaint,  and 
the  cross-complaint  avers  the  existence  of  the  lien  on  the  prem- 
ises and  closes  with  a  prayer  for  general  relief.  Van  Loben 
Sels  V.  Bunnell,  131  Cal.  489  (63  Pac.  Rep.  773).  In  a  suit  to 
foreclose  a  trust  deed,  the  dismissal  of  a  cross  bill  by  one  of  the 
defendants  does  not  amount  to  res  judicata  as  to  the  matters 
alleged  therein,  where  the  dismissal  was  the  voluntary  act  of 
the  cross  complainant,  and  made  at  a  time  when  he  had  a 
right  to  dismiss  without  the  consent  of  defendants  thereto. 
Lamphier  v.  Desmond,  187  111.  370  (58  N.  E.  Rep.  343).  A 
decree  of  foreclosure  and  a  judgment  rendered  on  a  cross- 
complaint  in  the  same  action  are  separate  judgments,  and  one 
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may  be  stayed,  and  the  other  enforced.     Covert  v.  Bray,  26 
Ind.  App.  671  (60  N.  E.  Rep.  709). 

Sec  539*    Adjudication    of  adverse  claims  of  third 
parties  in  foreclosure  proceedings.    In  California  it  is  held 
that  a  paramount  title  existing  at  the  date  of  the  mortgage  in 
third  parties  is  not  affected  by  a  decree  foreclosing  the  mort- 
gage, although  they  were  made  parties  to  the  foreclosure  pro- 
ceedings and  defaulted.     Webb  v.  Winter,        Cal.         (65 
Pac.  Rep.  1028).    The  holder,  of  a  lien  subsequent  to  a  mort- 
gage who  is  made  a  party  to  a  suit  foreclosing  the  mortgage^ 
but  does  not  set  up  his  claim  therein,  is  not  barred  from  after- 
ward enforcing  his  lien,  as  the  only  issue  raised  against  him 
in  the  foreclosure  suit  is  that  his  claim  is  subject  to  the  lien  of 
the  mortgage.    Greenebaum  v.  Davis,  131  Cal-  146  (63  Pac. 
Rep.  165 ;  82  Am,  St.  Rep.  338).    The  owner  of  property  which 
is  mortgaged  by  her  husband,  she  not  joining  in  the  mortgage, 
is  not  bound  by  a  finding  and  judgment  therein  that  she  was 
not  the  owner  of  the  property,  even  when  such  allegations  are 
made  in  the  complaint.   Oates  v.  Shuey,  25  Wash.  597  (66  Pac. 
Rep.  58).     One  claiming  title  to  mortgaged  premises  under 
an  execution  sale  cannot  intervene  in  a  suit  foreclosing  the 
mortgage  and  have  his  claim  determined  therein,  and  it  is  error 
for  the  court  in  dismissing  a  petition  filed  for  such  a  purpose 
to  decree  that  the  intervener  had  no  title.    Ennis  v.  Wolfe,  194 
111.  420  (62  N.  E.  Rep.  842).    The  rule  that  adverse  titles  are 
not  proper  subjects  for  adjudication  in  actions  for  the  fore* 
closure  of  a  mortgage  is  not  limited  in  its  application  to  a  title 
which  is  adverse  to  the  mortgagor's  title  at  the  date  of  the 
mortgage,  but  includes  a  title  that  is  a'dverse  to  that  which  the 
mortgagee  brings  before  the  court.    Cady  v.  Purser,  131  Cal. 
552  (63  Pac.  Rep.  844;  82  Am.  St.  Rep.  391).    Persons  who, 
on  their  own  petition,  have  beconie  parties  to  foreclosure  pro- 
ceedings ill  21  federal  court  under  which  the  property  of  a  rail- 
road is  sold,  the  decree  providing  that  the  purchaser  take  sub- 
ject to  their  claims  with  the  privilege  of  litigating  the  same, 
cannot  escape  the  effect  of  this  provision  by  dismissing  their 
petition  and  resorting  to  another  forum.    ToUe  v.  Owensboro, 
F.  of  R.  &  G.  R.  R.  Co.,        Ky.         (64  S.  W.  Rep.  455 ;  23 
Ky.  Law  Rep.  864) . 

Sec.    540.    Foreclosure   against   deceased  mortgagor. 

Neither  a  foreign  executor  of  a  deceased  mortgagee,  nor  the 
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former's  assignee,  can  foreclose  a  mortgage  in  South  Carolina 
until  the  will  has  been  probated  there.  Heyward  v.  Williams, 
57  S.  C  235  (35  S.  E.  Rep.  503).  A  mortgagee  may,  after 
the  death  of  the  mortgagor,  institute  a  suit  to  foreclose  his 
mortgage,  and  the  mere  filing  in  the  county  court  of  the  mort- 
gage debt  as  a  claim  against  the  decedent's  estate  while  the 
foreclosure  suit  is  pending  will  not  operate  as  a  release  or  dis- 
charge of  the  mortgage;  but  the  court  leaves  imdecided  the 
question  as  to  whether  the  mortgagee  may  have  his  claim  al- 
lowed in  the  county  court  against  his  deceased  mortgagor's 
estate  while  his  foreclosure  action  is  pending.  National  Life 
Ins.  Co.  V.  Fitzgerald,  61  Neb.  692  (85  N.  W.  Rep.  948).  As 
supporting  the  first  statement,  the  court  cite,  Meehan  v.  Bank, 
44  Neb.  213  (62  N.  W,  Rep.  490)  ;  State  v.  Nebraska  Sav. 
Bank,  40  Neb.  342  (58  N.  W.  Rep.  976)  ;  Andrews  v.  Morse, 
51  Kan.  30  (32  Pac.  Rep.  640)  ;  Kohli  v.  Hall,  141  Ind.  411  (40 
N.  'E.  Rep.  1060)  ;  Simms  v.  Richardson,  32  Ark.  297 ;  Jones, 
Mortg.  §  1218 ;  5  Am.  &  Eng.  Enc  Law  ( ist  Ed.)  213 ;  8  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  1069. 

Sec.  541.  Rights  of  junior  incumbrancers.  Under  Ala. 
Code,  §§  838,  1890,  a  judgment  creditor  of  a  mortgagor  may 
have  an  execution  sale  of  his  equity  of  redemption,  but  he  can- 
not have  a  decree  in  equity  ordering  a  sale  of  the  land,  the  pro- 
ceeds to  be  first  applied  to  the  iportgage  debt  and  the  balance 
to  his  judgment.  Turxentine  v.  Koopman,  124  Ala.  211  (27 
So.  Rep.  522).  Upon  foreclosure  of  a  senior  mortgage  the 
court  may  determine  the  right  of  a  junior  mortgagee  w^ho  is  a 
party  to  the  proceedings  to  any  surplus  without  a  cross  bill  by 
him  asking  for  such  relief.  Gardner  v.  Cohn,  191  111.  553  (61 
N.  E.  Rep.  492).  A  second  mortgage  is  not  prejudiced  by 
an  agreement  between  the  holder  of  several  notes  secured  by 
the  first  mortgage  and  a  party  to  whom  he  is  assigning  one  of 
the  notes,  that  it  shall  be  junior  to  other  notes  retained  by  such 
holder.  Romberg  v.  McCormick,  194  111.  205  (62  N.  E.  Rep. 
537).  In  a  suit  to  foreclose  a  senior  mortgage  on  part  of  the 
property  included  in  a  junior  mortgage,  a  decree  that  the  junior 
mortgage  be  satisfied  out  of  the  surplus  remaining  after  the 
satisfaction  of  the  senior  mortgage  is  not  erroneous  as  impos- 
ing a  burden  of  the  entire  junior  mortgage  on  one  property, 
where  the  question  of  apportionment  of  the  junior  Hen  was  not 
raised,  and  it  does  not  appear  that  the  properties  covered  by  the 
junior  mortgage  are  owned  by  different  persons.     Wallen  v. 
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Moore,  187  111.  190  (58  N.  E.  Rep.  392).  A  junior  mort- 
gagee's right  to  satisfaction  out  of  any  surplus  is  not  defeated 
by  the  fact  that  his  mortgage  was  not  due  when  he  filed  his 
cross  bill,  where  it  became  due  before  the  judgment  in  the  fore- 
closure proceedings.  Orange  Growers'  Bank  v.  Duncan,  133 
Cal.  254  (65  Pac.  Rep  469)  ;  Windt  v.  Gileran,  135  Cal.  94  (66 
Pac.  Rep.  970).  In. North  Carolina,  a  junior  mortgagee  who 
succeeds  in  getting  a  receiver  appointed  for  the  mortgaged 
property,  pending  foreclosure  proceedings,  is  entitled  to  the 
rents  and  profits  accruing  during  the  foreclosure,  though  the 
amount  realized  on  the  foreclosure  sale  is  insufficient  to  liqui- 
date the  claim  of  the  senior  mortgagee,  Faison  v.  Hicks,  127 
N.  C  371  (37  S.  E.  Rep.  511).  A  sale  on  a  junior  judgment, 
rendered  on  a  cross-complaint  in  a  mortgage  foreclosure,  cannot 
be  enjoined  at  the  suit  of  the  plaintiff  in  such  proceeding, 
simply  because  the  judgment  of  foreclosure  has  been  stayed 
and  the  stay  has  not  expired,  since  the  sale  must  be  made  sub- 
ject to  his  rights  under  his  decree  of  foreclosure,  and  the  entry 
of  replevin  bail  gives  him  an  additional  lien,  and  such  sale, 
while  irregular,  would  not  greatly  injure  him.  Covert  v.  Bray, 
26  Ind.  App.  671  (60  N.  E.  Rep.  709),  distinguishing  Langs- 
dale  V.  ^Mills,  32  Ind.  380.  A  subsequent  mortgagee  who  has 
paid  taxes  on  the  mortgaged  property  in  good  faith  to  protect 
his  lien,  is  entitled  to  have  the  taxes  so  paid  declared  a  first 
lien  on  the  property,  if  his  mortgage  is  subordinated  to  prior 
incumbrances  of  which  he  had  no  notice.  Fischer  v.  Woodruff, 
25  Wash.  6y  (64  Pac.  Rep.  923 ;  87  Am.  St.  Rep.  742).  Where 
the  president  of  a  security  company  purchased  a  mortgage  from 
the  company  which  on  its  face  appeared  to  be  a  first  lien  on 
the  property,  but  there  were  in  fact  two  prior  mortgages  on 
the  property  held  by  the  trust  company,  he  cannot  by  a  suit  in 
equity  against  the  company's  assignee  in  insolvency,  compel 
such  assignee  to  purchase  his  mortgage  or  pay  off  the  prior  in- 
cumbrances, when  he  did  not  examine  the  title  at  the*  time  of 
purchasing  the  mortgage  nor  for  two  years  thereafter.  Gregg 
V.  Thurber,  69  N.  H.  480  (45  Atl.  Rep.  241). 

Sec.    542.    Marshalling   securities — Rule   where   por- 
tions of  the   mortgaged   premises   have   been   conveyed. 

Where  mortgaged  lands  are,  conveyed  in  parcels,  they  are, 
upon  a  foreclosure,  to  be  sold  in  the  inverse  order  of  such  con- 
veyances :  but  this  rule  does  not  apply  as  to  any  parcel  the  deed 
to  which  has  not  been  recorded.    Gray  v.  Loud  Lumber  Co., 
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128  Mich.  427  (87  N.  W.  Rep.  376;  54  L.  R.  A.  731).  Nor 
does  the  rule  apply  when  a  purchaser  of  part  of  the  land  as- 
sumes the  payment  of  the  mortgage  debt.  Litchfield  v.  Preston, 
98  Va.  530  (37  S.  E.  Rep.  6).  One  who  purchases  one  of 
several  lots  covered  by  a  blanket  mortgage,  with  a  provision 
there;in  that  any  lot  may  be  released  from  the  mortgage  on  the 
payment  of  $300,  who  allows  the  mortgage  to  be  foreclosed 
for  a  greater  sum*  that  is,  for  the  entire  'amount  due  on  the 
mortgage,  cannot  then  object  that  too  great  a  burden  was  im- 
posed on  his  lot.  Gray  v.  Loud  Lumber  Co.,  128  Mich.  427 
(87  N.  W.  Rep.  376;  54  L.  R.  A.  731).  A  mortgage  made  by 
a  husband  and  wife,  covering  both  lots  belonging  to  him  and 
lots  belonging  to  her,  made  bona  fide  to  secure  a  loan  for  the 
wife,  will  not  be  set  aside  as  to  the  lots  owned  by  the  husband, 
at  the  instance  of  one  of  his  judgment  creditors,  who  has,  by 
enforcement  of  his  judgment  become  the  owner  of  such  lots, 
merely  because  a  conveyance  by  the  husband  to  the  wife  of 
such  lots,  made  before  the  execution  of  the  mortgage,  has  been 
set  aside.  Quinnipiac  Brewing  Co.  v.  Fitzgibbons,  73  Conn.  191 
(47  Atl.  Rep.  128). 

Sec  543.  Sale  under  decree  of  foreclosure.  A  levy  is 
not  necessary  under  a  decree  of  foreclosure,  and  hence  a  sale 
made  without  a  levy  will  be  confirmed.  German  Savings  So- 
ciety V.  Kern,  38  Or.  232  (62  Pac.  Rep.  788).  A  foreclosure 
sale  may  be  made  and  confirmed  pending  an  appeal  from  the 
decree  under  which  it  was  made,  where  the  appeal  involves  and 
the  supersedas  bond  given  on  account  of  it  protects  only  the 
personal  liability  of  the  appellant.  Johnston  v.  Craig,  61  Neb. 
98  (84  N.  W.  Rep.  606).  Under  Kan.  Code,  §  439,  upon  the 
death  of  the  plaintiff  in  a  judgment  of  foreclosure  revivor  of 
the  judgment  must  be  had  before  a  valid  execution  can  issue 
thereon.  Havens  v.  Pope,  10  Kan.  App,  299  (62  Pac.  Rep. 
538).  In  Nebraska  it  is  held  that  a  sheriff  derives  his  author- 
ity to  sell  property  under  a  decree  of  foreclosure  from  the  de  - 
cree  and  not  from  the  order  of  sale  issued  by  the  clerk  of  the 
court,  and  that  a  sale  made  under  such  an  order  will  be  set  aside 
for  formal  defects  in  the  order.  Passumpsic  Sav.  Bank  v. 
Maulick,  60  Neb.  469  (83  N.  W.  Rep.  672;  83  Am.  St.  Rep. 
539).  Under  N.  J.  Chancery  Act,  §  152,  authorizing  an  im- 
mediate sale  in  a  foreclosure  suit  of  premises  likely  to  deterior- 
ate in  value  pending  the  suit,  the  depreciation  must  be  of  some 
extraordinary  character  which  is  threatened  before  a  disposi- 
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tion  of  the  property  can  be  effected,  and  the  mere  decrease  in 
value  by  the  removal  of  a  crop  is  not  within  the  meaning  of  the 
law.  Homer  v.  Dey,  6i  N.  J.  Eq.  554  (49  Atl.  Rep.  154).  A 
mortgagor  is  entitled  to  an  injunction  restraining  the  sale  of 
other  than  the  mortgaged  property  under  a  judgment  on  the 
bond  or  note,  where  there  was  an  agreement  that  no  other  prop- 
erty than  that  described  in  the  mortgage  should  be  liable  for  the 
debt.  Streeter  v.  Seigman,  N.  J.  Eq.  (45  Atl.  Rep. 
908). 

Sec.  544.  Appraisement  of  property — Nebraska  cases. 
An  appraisement  need  not  be  made  upon  an  actual  view  of  the 
premises  where  the  appraisers  are  familiar  with  the  property. 
Bostwick  V.  Kellar,  62  Neb.  815  (87  N.  W.  Rep.  1060).  An 
appraisement  may  be  made  by  deputy  sheriff.  Carstens  v. 
EUer,  60  Neb.  460  (83  N.  W.  Rep.  743).  When  the  return 
of  the  sheriff  shows  that  the  appraisers  were  freeholders,  this 
is  prima  facie  evidence  of  that  fact,  even  though  in  the  cer- 
tificate of  appraisement  it  is  not  certified  the  appraisers  are  free- 
holders. See  opinion  as  to  validity  of  appraisement  of  several 
lots  as  one  tract  of  land.  Iowa  Loan  &  Trust  Co.  v.  Whistler, 
62  Neb.  698  (87  N.  W.  Rep.  538).  Objections  to  the  appraise- 
ment of  property,  to  be  available,  must  be  made  before  the  sale. 
Dovey  v.  McCullough,  60  Neb.  376  (83  N.  W.  Rep.  171). 
After  the  sale  an  appraisement  can  be  questioned  only  for 
fraud.  President,  etc.,  of  Insurance  Co.  of  North  America  v. 
Ackerman,  61  Neb.  312  (85  N.  W.  Rep.  287).  Ordinarily  an 
officer  can  make  only  one  appraisement  of  real  estate  until  he 
has  twice  unsuccessfully  offered  the  property  for  sale ;  but  this 
rule  does  not  obtain  where  the  appraisement  has  been  set  aside 
by  the  court.  Carstens  v.  Eller,  60  Neb.  460  (83  N.  W.  Rep. 
743).  After  two  unsuccessful  attempts  at  sale  a  new  appraise- 
ment is  authorized.  Brand  v.  Gameau,  61  Neb.  287  (85  N. 
W.  Rep.  76) .  Where  there  is  one  valid  appraisement  of  prop- 
erty and  a  sale  thereof  for  more  than  two-thirds  of  such  ap- 
praisement, it  is  no  just  ground  of  complaint  that  there  was 
another  appraisement  which  was  not  valid.  National  Bank  of 
Commerce  v.  Kinkead,  61  Neb.  264  (85  N.  W.  Rep.  70).  The 
provisions  of  Neb.  Code  Civ.  Proc,  §§  491b,  491  e,  as  to  ascer- 
taining prior  liens  and  incumbrances,  may  be  waived ;  and  in  a 
sale  of  mortgaged  premises  on  a  decree  in  favor  of  a  junior 
mortgagee,  which  is  ordered  subject  to  a  prior  mortgage,  the 
interest  of  the  mortgagor  or  owner  of  the  equity  of  redemption 
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may  properly  be  fixed  at  the  gross  value  of  the  premises,  as 
made  by  the  appraisers,  less  the  prior  mortgage  to  which 
the  sale  is  made  subject  by  the  terms  of  the  decree. 
Globe  Loan  &  Trust  Co.  v.  Eller,  6i  Neb.  226  (85  N. 
W.  Rep.  48).  Taxes  lawfully  charged  against  mortgaged 
jiremises  should  be  deducted  from  the  gross  value  thereof. 
Eddy  V.  Kimerer,  61  Neb.  498  {85  N.  W.  Rep.  540). 
A  copy  of  tlie  appraisement  is  required  to  be  filed  with  the  clerk 
of  the  district  court  before  the  property  is  advertised  for  sale. 
Dovey  v.  McCullough,  60  Neb.  376  (83  N.  V?.  Rep.  171).  But 
when  the  record  is  silent  as  to  filing  a  copy  of  the  appraisement, 
It  will  be  presumed  that  it  was  duly  and  regularly  filed,  Bost- 
wick  V.  Kellar,  62  Neb.  815  (87  N.  W.  Rep.  1060}.  A  land- 
owner is  not  prejudiced  by  an  order  setting  aside  an  appraise- 
ment, and  the  making  of  a  new  and  higher  appraisement  under 
which  a  sale  is  made,  although  the  order  was  erroneous.  Ack- 
erman  v.  Allender,  62  Neb.  700  (87  N.  W.  Rep,  543). 

Sec.  545-  Notice  of  sale.  A  notice  of  sale  in  fore- 
closure M-hich  describes  the  premises  as  in  the  mortgage  and 
decree  is  sufficient.  The  notices  of  sale  under  a  mortgage  fore- 
closure are  not  jurisdictional,  and  therefore  such  particularity  * 
of  statement  is  not  required  in  the  proof  of  posting  as  in  other 
cases ;  so  a  return  of  the  sheriff  which  shows  posting  of  notices 
"for  four  weeks  successively,"  but  which  does  not  show  the  date 
when  the  notices  were  posted  up,  is  sufficient.  German  Sav- 
ings Society  v.  Kern,  38  Or.  232  (62  Pac.  Rep.  788).  The 
publication  of  a  notice  of  sale  in  compliance  with  the  terms  of  a 
mortgage  in  all  the  copies  of  each  issue  of  a  paper  except  a 
few,  which  were  to  be  sent  to  non-resident  advertisers,  was 
held  to  be  a  substantial  compliance,  and  a  sale  thereunder  valid. 
Johnson  v.  Wood,  125  Ala.  330  (28  So.  Rep.  454).  Under  a 
decree  of  foreclosure  which  requires  that  city  lots  shall  be  sold 
separately,  it  is  not  necessary  that  the  published  notice  of  sale 
should  specially  state  that  the  lots  will  be  offered  for  sale  sep- 
arately, when  such  notice  contains  the  information  that  the  lots 
will  be  sold  in  the  manner  provided  by  the  decree.  Carsteiu  v. 
Eller,  60  Neb.  460  (83  N.  W.  Rep.  743). 

Sec.  546.  Sale  in  parcels  or  in  solido.  It  is  the  duty- 
of  a  commissioner  appointed  to  make  a  sale  under  a  mortgage 
foreclosure,  in  determining  whether  the  property  shall  be  sold 
in  bulk  or  in  parcels,  to  follow  the  decree  and  order  of  sale. 
Meux  v.  Trezevant,  132  Cal.  487  (64  Pac.  Rep.  848).  A  de- 
cree foreclosing  a  mortgage  on  a  large  number  of  lots  may  pro- 
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vide  for  a  sale  in  such  parcels  as  the  master  conducting  the 
sale  may  think  will  secure  the  best  prices  instead  of  selling  the 
lots  separately.  Barnwell  v.  Marion,  60  S.  C.  314  (38  S.  E. 
Rep.  593).  A  sale  of  land  under  mortgage  foreclosure  will  not 
be  set  aside  because  the  same  was  not  sold  in  separate  parcels, 
unless  it  is  mada  to  appear  that  a  larger  sum  would  have  been 
realized  from  the  sale  if  the  property  had  been  offered  in  sep- 
arate parcels,  or  that  the  sale  of  less  than  the  whole  tract  would 
have  been  sufficient  to  satisfy  the  debt.  Maux  v.  Trezevant, 
132  Cal.  487  (64  Pac.  Rep.  848). 

Sec.  547.  Application  of  proceeds  of  sale.  On  fore- 
closure of  a  mortgage  securing  separate  claims,  if  the  proceeds 
are  insufficient  to  pay  all  the  claims  in  full,  the  creditor  is  not 
bound  to  apply  the  same  pro  rata,  but  may  apply  the  same  to 
the  payment  of  those  claims  for  which  he  holds  no  other  secur- 
ity. Smith  V.  Moore,  112  la.  60  (83  N.  W.  Rep.  813).  Where 
an  appeal  bond  given  by  a  defendant  in  foreclosure  proceedings 
does  not  protect  the  payment  of  the  principal  of  the  debt  but 
does  include  the  payment  of  the  interest,  the  court  properly 
may  direct  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  and  expenses  of  the  proceeding,  and  to  the 
principal  of  the  debt  first,  and  the  balance  to  any  interest  due 
thereon.  Monson  v.  Meyer,  190  111.  105  (60  N.  E.  Rep.  63). 
The  wrongful  appropriation  bpr  an  executor  of  money,  obtained 
by  a  mortgage  on  the  estate,  to  the  payment  of  his  individual 
indebtedness,  will  not  render  a  sale  under  such  mortgage  void, 
even  when  made  to  the  party  whose  debt  has  been  liquidated, 
and  who  knew  that  the  money  which  he  received  was  funds  of 
the  estate.  Murphy  v.  Farmers'  Bank,  131  Cal.  115  (63  Pac. 
Rep.  368). 

Sec.  548.  Validity  of  foreclosure  sale— Setting  aside. 
A  sale  of  property  worth  between  $300,  and  $400,  for  $So>  will 
be  set  aside  for  inadequacy  of  price.  Donaho  v.  Bales,  (Tenn. 
Ch.)  59  S.  W.  Rep.  409.  A  mortgagee  who,  by  his  own 
action,  obtains  a  reformation  of  his  mortgage  and  through  mis- 
take causes  his  owui  land  to  be  included  in  it,  and  in  the  same 
action  forecloses  the  mortgage  and  purchases  the  land  described 
in  it  as  reformed,  cannot  directly  assail  such  decree  except  for 
fraud.  Dial  v.  Gambrel,  126  Ala.  151  (28  So.  Rep.  i).  A 
sale  made  under  foreclosure  proceedings  will  not  be  set  aside 
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because  a  party  not  necessary  or  indispensable  to  the  action  was 
only  constructively  served  with  summons  when  he  was  a  resi- 
dent of  the  state.  Nelson  v.  Nebraska  Loan  &  Trust  Co.,  62 
Neb.  549  (87  N.  W.  Rep,  320).  A  sale  of  land  under  a  decree 
which  shows  on  its  face  that  it  is  absolutely  void  will  be  en- 
joined when  necessary  to  prevent  a  cloud  on  the  landowner's 
title,  George  v.  Nowlan,  38  Or.  537  (64  Pac.  Rep.  l).  Con- 
struing and  applying  Mo.  Rev.  Stat.  1899,  §§  9833,  9835,  it  is 
held  that  a  sale  of  land  by  the  sheriff  under  a  school  fund  mort- 
gage without  a  certified  copy  of  the  county  court's  order  for 
such  sale,  is  vcMd,  though  such  order  has  been  obtained  and  en- 
tered of  record.  Benton  County  v.  Morgan,  163  Mo.  661  {64 
S.  W.  Rep.  119).  A  sale  made  by  a  commissioner  aj^xjinted 
under  Cal.  Code  Civ.  Proc,,  §  726,  as  amended  in  1893,  is  not 
vitiated  by  the  fact  that  the  order  of  sale  was  directed  to  the 
sheriff.  Taylor  v.  Ellenberger,  Cal.  (65  Pac.  Rep. 
832)- 

Sec.  549.  Confirmation  of  foreclosure  sale.  Pending 
confirmation  the  legal  title  remains  in  the  mortgagor.  Hatch  v. 
Shold,  62  Neb.  764  (87  N.  W.  Rep.  908).  Mere  difference  01 
opinion,  fairly  balanced,  as  to  the  value  of  real  estate  appraised 
and  sold  on  foreclosure  proceedings,  is  not  a  good  ground  of 
objection  to  confirmation.  Goldsmith  v.  Wright,  62  Neb.  763 
(87  K.  W.  Rep.  908).  Confirmation  will  not  be  denied  in  Ne- 
braska because  the  sheriff  failed  to  make  the  sale  and  his  re- 
turn of  it  within  60  days  from  his  receipt  of  a  copy  of  the  de- 
cree. Philadelphia  ^^lortg.  &  Trust  Co.  v.  Hutchins,  61  Neb,  2 
(84  N.  W.  Rep.  416) ;  Philadelphia  Mortg.  &  Trust  Co.  v. 
Buckstaff  Bros.  Mfg.  Co.,  61  Neb.  54  (84  N.  W.  Rep.  416). 
Confirmation  of  a  foreclosure  sale  will  not  be  denied  at  the  in- 
stance of  a  third  party  because  of  his  having  given  his  solicitor 
instructions,  which,  if  followed,  would  have  resulted  in  the  pur- 
chase of  the  property  for  such  third  party,  where  it  does  not 
appear  that  the  purchaser  knew  of  the  instructions,  and  of  their 
violation,  or  had  information  putting  him  on  inquiry,  and  the 
price  at  which  he  purchased  was  grossly  below  the  fair  market 
\a!ue.Zimmermanv.  Place,  61  N.  J.  Eq.  273(48  Atl.  R£p.  994). 

Sec  550.    Title,  rights  ajxd  liabilities  of  purchaser.    A 

purchaser  at  a  foreclosure  sale  acquires  the  mortgagee's  right 
to  redeem  the  property  from  a  tax  sale.  Downey  v.  Lancy,  178 
Mass.  465  (S9  N.  E.  Rep.  1015).    A  purchaser  at  mortgage 
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foreclosure  does  not  acquire  a  titk  in  fee  to  the  land  covered 
by  a  mill-pond,  when  the  mortgage  does  not  include  the  pond, 
although  the  mortgagor  owned  both  the  tract  where  the  mill 
was  situated  and  the  pond.  Purdy  v.  Town  of  Ridgefield,  74 
Conn.  74  (49  Atl.  Rep.  865).  The  holder  of  a  second  mort- 
gage who  purchases  the  mortgaged  property  at  his  own  fore- 
closure sale  subject  to  the  prior  mortgage  cannot,  by  taking  an 
assignment  of  the  first  mortgage,  set  it  up  as  a  source  of  title, 
or  enforce  it  against  the  original  mortgagor.  Moore  v.  Olive, 
114  la.  650  (87  N.  W.  Rep.  720).  A  purchaser  of  land  at  a 
foreclosure  sale  during  Jhe  life  of  the  decree  of  foreclosure 
takes  a  superior  title  to  one  claiming  the  property  under  an  exe- 
cution sale  made  after  such  decree  on  a  judgment  against  one 
who  held  subject  to  the  decree  of  foreclosure*  Ford  v.  Harri- 
son, 69  Ark.  205  (62  S.  W.  Rep.  59 ;  86  Am.  St.  Rep.  192) .  A 
purchase  of  property  mortgaged  to  a  loan  association  at  a  sale 
under  foreclosure  by  a  director  of  the  association  and  the 
chairman  of  its  finance  committee,  for  the  amount  due  the  asso- 
ciation, where  he  testified  he  had  afterwards  paid  the  associa- 
tion for  the  property,  was  construed  as  being  a  piu*chase  by 
the  association,  and  the  director  acquired  the  legal  title  subject 
to  the  mortgagor's  right  of  redemption.  Craft  v.  Mechanic's 
Home  Ass'n,  127  N.  C.  163  (37  S.  E.  Rep.  190).  One  of  sev- 
eral joint  mortgagors  who  purchases  the  mortgaged  property 
on  foreclosure  will  hold  the  property  as  a  trustee  for  his  co- 
mortgagors,  and  will  be  compelled  to  contribute  to  any  of  them 
his  proportionate  share  of  the  deficit  left  after  the  application 
of  the  proceeds  of  sale  which  has  been  paid  by  the  co-mort- 
gagor. Crawford  v.  O'Connell,  39  Or.  153  (64  Pac.  Rep.  656). 
A  purchaser  of  land  at  a  master's  sale  under  foreclosure  is^  en- 
titled to  an  abatement  in  the  price  bid,  on  discovery,  after  the 
sale  and  before  the  execution  of  the  deed  or  payment  of  the 
purchase  money,  that  a  portion  of  the  lands  described  in  the 
decree  and  advertisement  of  sale,  had  been  recovered  from  the 
mortgagor  by  title  paramount.  People's  Bank  v.  Bramlet,  58 
S.  C.  477  (36  S.  E.  Rep.  912 ;  79  Am.  St.  Rep.  885). 

Sec.  551.  Title,  rights  and  liabilities  of  purchaser — 
Easements  created  against  or  in  favor  of  mortgaged  prem- 
ises after  execution  of  mortgage.  A  servitude  created 
upon  land  already  subject  to  a  mortgage  is^jCut  off  by  a  subse- 
quent foreclosure  of  the  mortgage,  the  purchaser  under  the 
foreclosure  sale  taking  the  title  as  it  stood  at^the  time  of  mak- 
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ing  the  mortgage,  free  of  all  intervening  rights.  Dyer  v.  Crans- 
ton Co.,  22  R.  L  506  (48  Atl.  Rep.  791).  Where  a  mortgagor 
of  land  upon  which  stands  a  building  projecting  over  upon  ad- 
joining land,  after  the  execution  of  the  mortgage,  through  a 
contract  with  the  owner  of  the  adjoining  land,  acquires  an 
equitable  title  or  right  to  rest  the  building  upon  his  land,  all 
rights  thus  acquired  pass  under  the  mortgage  to  a  purchaser 
of  the  land  at  a  foreclosure  sale  thereunder.  Swedish- Ameri- 
can Nat.  Bank  v.  Connecticut  Mut.  Life  Ins.  Co.,  83  Minn.  377 
(86  N.  W.  Rep.  420).  The  court  say :, "Respondent  also  con- 
tends that,  even  if  it  be  conceded  that  the  purchase  of  the  two- 
feet  strip  inured  to  the  benefit  of  'defendants'  title,  the  ease- 
ment acquired  thereby  did  not  pass  by  the  statutory  foreclosure 
of  its  mortgage.  At  first  impression  there  would  seem  to  be 
some  force  in  this  contention,  especially  when  we  have  in  mind 
that  the  statutory  foreclosure  ordinarily  passes  the  legal  title  of 
mortgaged  property  only.  Perhaps  as  to  third  persons,  where 
the  description  of  the  property  mortgaged  does  not  purport  to 
include  easements  or  rights  appurtenant  thereto,  as  in  this  case, 
such  easements  or  rights  would  not  pass  by  such  foreclosure. 
But  as  to  what  might  be  the  rights  of  strangers  with  respect  to 
such  a  foreclosure  we  need  not  inquire ;  for,  as  between  the  par- 
ties in  tlie  case  at  bar,  it  is  clear  that  the  foreclosure  of  the  mort- 
gage by  advertisement  covered  and  carried  with  it  all  rights  of 
the  mortgagor,  whether  owned  at  the  time  of  the  execution  of 
the  mortgage  or  acquired  subsequently.  Barnard  v.  Wilson,  74 
Cal.  512  (16  Pac.  Rep.  307)  ;  Orr  v.  Stewart,  67  Cal.  275  (7 
Pac.  Rep.  693) ;  In  re  Bull,^i5  R.  I.  534  (10  Atl.  Rep.  484)." 

Sec.  552.  Right  of  purchaser  to  possession  and  writ 
of  assistance.  A  purchaser  at  a  foreclosure  sale  under  a 
mortgage  executed  after  the  leasing  of  premises  for  a  definite 
time  cannot  eject  the  tenant  until  his  term  expires.  Taylor 
v.  Bell,  129  Ala.  464  (29  So.  Rep.  572).  A  purchaser  of  lands 
at  a  statutory  mortgage  foreclosure,  by  entering  into  an  agree- 
ment with  the  mortgagor  extending  the  time  for  redemption 
and  providing  that  in  case  of  redemption  the  consideration  for 
the  extension  is  to  be  retained  for  the  use  of  the  land,  does 
not  lose  his  right  to  proceed  summarily  for  possession  at  the 
expiration  of  such  period.  Audretsch  v.  Hurst,  126  Mich. 
301  (85  N.  W.  Rep.  746).  A  writ  of  assistance  may  be  issued 
to  place  the  purchaser  at  the  foreclosure  sale  in  possession  of 
the  mortgaged  premises  after  the  time  for  redemption  has  ex- 
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pired,  Taylor  v.  Ellenberger,  134  Cal.  31  (66  Pac.  Rep.  4)  ; 
but  such  writ  is  only  granted  against  parties  clearly  bound  by 
the  decree,  and  where,  on  the  application  of  the  writ,  there  is 
no  substantial  question  that  they  are  so  bound,  National  Bldg 
&  Loan  Ass'n  v.  Strauss,        N.  J.  Eq.        (49  Atl.  Rep.  137). 

In  Indiana  it  is  held  that  the  issuance  of  a  writ  of  as- 
sistance is  not  the  proper  procedure  to  enable  a  purchaser  of 
land  at  a  sale  made  under  a  decree  foreclosing  a  mortgage  to 
obtain  possession,  the  statute  (Burns'  Rev.  Stat.,  §§  688,  1119- 
1 1 14)  providing  that  such  sales  shall  be  made  as  on  execution, 
and  defining  the  classes  of  executions  making  no  provision  for 
such  a  writ.  Emerick  v.  Miller,  Ind.  App.  (62  N.  E. 
Rep.  284).  The  court  say:  "The  writ  of  assistance  is  a  sum- 
mary proceeding,  its  object  being  to  put  a  person  who  pur- 
chases at  a  judicial  sale  into  the  possession  of  the  premises, 
See  note  to  Wilson  v.  Polk,  13  Smedes  &  M.  131  (51  Am. 
Dec.  152).  In  Ror.  Jud.  Sales,  §  167,  it  is  said  the  summary 
methods  of  putting  a  purchaser  at  judicial  sale  into  posses- 
sion are  .not  understood  to  be  within  the  power  of  a  mere  pro- 
bate court  making  sales  of  a  decedent's  lands  under  the  stat- 
ute ;  that  such  a  purchaser  will  be  left  to  his  remedy  at  law  by 
action  of  ejectment,  or  whatever  legal  remedy  by  action  stands 
in  lieu  thereof.  Tt  is  laid  down  in  2  Smith  Ch.  Prac.  214, 
that  this  writ  of  assistance  cannot  regularly  be  issued  at  the 
instance  of  one  not  a  party  to  the  cause.  The  purchaser  can 
only  proceed  by  getting  the  vendor  to  make  application  for 
the  process.'  Wilson  v.  Polk,  13  Smedes  &  M.  131  (51  Am, 
Dec.  151).  But  the  practice  in  this  respect  is  by  no  means 
uniform.  See  Beach,  Mod.  Eq.  Prac.  §  900  et  seq.,  and  notes ; 
Ping.  Chat.  Mortg.  §  1965  et  seq. ;  2  Enc.  PL  &  Prac.  975  et 
seq.  The  issuance  of  a  writ  of  assistance  rests  in  tlie  sound 
discretion  of  the  court,  which  will  be  exercised  when  the  right 
is  clear,  and  where  there  is  no  equity  or  appearance  of  equity 
in  the  defendant.*  Beach,  Mod.  Eq.  Prac.  §  899.  The  mat- 
ters set  up  in  the  answer  did  not  render  the  judgment  void, 
but  it  was  sought  by  the  answer  to  show  that  the  judgment  was 
procured  by  fraud,  and  that  the  appellant  had  a  defense.  These 
matters  were  pleaded,  not  for  the  opening  up  of  the  judgment 
by  means  of  this  proceeding  for  the  purpose' of  letting  in  the 
defense,  but  to  prevent  the  issuing  of  the  writ.  The  answer 
showed  that  there  was  still  unsettled  between  the  parties  a 
question  as  to  their  rights  in  equity. 

The  practice  relating  to  the  writ  of  assistance,  as  already 
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observed,  is  not  uniform.  In  some  jurisdictions  it  is  greatly 
simplified  from  that  which  originally  obtained  in  courts  of 
chancery.  It  is  a  judicial  writ  'tantamount  to  the  writ  habere 
facias  at  law,  being  a  summary  remedy,  by  whicli  the  court 
puts  the  purchaser  into  possession  without  a  trial  of  the  right, 
and  is  only  allowed  when  the  case  is  clear*;  sometimes  upon 
notice  and  sometimes  without  notice.  Herm.  Ex'ns,  §  353 ;  2 
Enc.  PL  &  Prac.  475  et  seq.  A  court  of  chancery,  after  a  sale 
under  a  decree  of  foreclosure,  through  such  a  writ  might 
give  possession  to  the  purchaser  without  leaving  him  to  re" 
sort  to  an  action  of  ejectment  at  law.  Jones,  Mortg.  §  1663. 
Such  summary  proceeding,  however,  did  not  preclude  the 
remedy  by  suit  at  law.  Jones,  Mortg.  §  1667.  If  the  prac- 
tice of  resorting  to  such  chancery  writ,  analagous  to  an  exe- 
cution for  possession  at  law,  is  recognizable  in  this  state,  by 
what  rule  is  it  governed?  Shall  the  right  be  confined  to  the 
plaintiff  or  to  the  purchaser,  or  may  it  be  extended  to  the 
grantee  of  the  purchaser?  Shall  it  be  necessary  to  obtain  a 
preliminary  order  for  delivery  of  possession,  there  being  no 
such  order  in  our  decrees  of  foreclosure,  or  shall  the  writ  be 
issued  without  such  previous  order  ?  Shall  it  issue  upon  order 
of  court,  or  upon  ex  parte  application  to  the  clerk  ?  Or  shall 
the  proceeding  for  the  issuing  of  such  a  writ  be  upon  the  de- 
termination of  an  issue  made  by  motion  or  petition,  answer, 
etc.?  Our  Code,  as  we  have  seen,  makes  provision  for  the 
foreclosure  of  mortgages  and  the  sale  of  the  mortgaged  real 
estate  as  upon  execution,  and  further  makes  provision  for  the 
various  kinds  of  execution  to  take  the  place  of  those  formerly 
in  use;  one  kind  provided  being  for  the  delivery  of  posses- 
sion. It  also  provides  for  proceedings  in  which  such  an  exe- 
cution is  obtainable.  But  it  nowhere  makes  any  provision  for 
the  writ  of  assistance  as  applicable  to  suits  for  the  foreclosure 
of  mortgages.  If  such  practice  is  to  obtain,  it  cannot  be  said 
that  there  is  any  legislation  by  which  it  is  regulated,  and  it  has 
not  thus  far  been  regulated  by  any  rules  laid  down  in  the  de- 
cisions. The  resort  to  such  practice  must,  we  think,  be  re- 
garded as  an  innovation,  and  until  we  are  furnished  with  some 
authoritative  percedent  or  legislative  regulation  we  do  not 
feel  at  liberty  to  recognize  the  practice  in  such  a  case  as  that 
before  us." 
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Sec  553.  Foreclosure  by  advertisement  A  sheriff 
has  no  authority  to  make  a  sale  advertised  to  be  made  by  the 
mortgagee  except  upon  instructions  from  him.  Watson  v. 
Lunch,  127  Mich,  365  (86  N.  W.  Rep.  807).  Under  Minn. 
Gen.  Stat.,  §§  6034-6040,  a  foreclosure  by  advertisement  may 
be  made  by  a  deputy  sheriff  and  the  proper  certificate  issued 
by  him.  Qarke  v.  Mitchell,  81  Minn.  438  (84  N.  W.  Rep. 
327).  Minn.  Gen.  Laws  1897,  ch.  262  construed  and  applied 
— sufficiency  of  power  of  attorney  authorizing  foreclosure. 
Peaslee  v.  Ridgway,  82  Minn.  288  (84  N.  W.  Rep.  1024).  To 
authorize  a  valid  foreclosure  sale  by  advertisement,  the  legal 
as  well  as  the  record  owner  of  the  mortgage  must  execute  the 
power  of  sale,  and  sign  the  foreclosure  notice ;  and  when  such 
owner,  imder  assignment  of  the  mortgage  in  trust  for  several 
beneficiaries,  one  of  whom  has  died,  forecloses  the  same  in  the 
name  of  the  trustee,  and  it  does  not  appear  that  the  trust  has 
been  fully  executed,  the  sale  is  valid,  and  must  be  sustained. 
Qarke  v.  Mitchell,  81  Minn.  438  (84  N.  W.  Rep.  327).  Where 
the  executors  of  a  deceased  mortgagee  attempted  to  foreclose  a 
real-estate  mortgage  by  advertisement,  but  the  sheriff  sold  the 
premises,  and  executed  his  certificate  of  forclosure  sale  to 
"the  estate  of  A.  H.,  deceased,"  the  foreclosure  was  never 
completed  by  a  sale  of  the  premises  to  any  person  or  legal  en- 
tity capable  of  purchasing  them  and  of  holding  the  title  thereto, 
and  was  therefore  void.  Kenaston  v.  Lorig,  81  Minn.  454  (84 
N.  W.  Rep.  323).  Construing  and  applying  N.  Dak.  Comp,. 
Laws,  1887,  §  5424,  providing  for  the  payment  of  any  sur- 
plus remaining  in  the  hands  of  the  officer  or  person  making 
the  sale,  after  satisfying  the  mortgage,  to  the  "mortgagor,  his 
legal  representatives  or  assigns,"  it  id  held  that  a  junior  mort- 
gagee is  included  in  the  word  "assigns"  and  is  entitled  to  the 
surplus  in  the  hands  of  the  person  making  the  sale  after  satis- 
fying the  mortgage  foreclosed.  Nichols  v.  Tingstad,  10  N. 
Dak.  172  (86  N.  W.  Rep.  694) .  Where  a  mortgagee  sells  to 
another  one  of  several  notes  secured  by  a  real-estate  mortgage 
containing  the  usual  power  of  sales,  but  makes  no  assignment 
of  the  mortgage,  the  purchaser  takes  an  equitable  pro  rata  in- 
terest in  the  security ;  but  the  legal  title  of  the  mortgage,  and 
the  sole  right  to  exercise  the  power  of  sale,  remain  in  the  mort- 
gagee, and  he  alone  is  authorized  to  foreclose  the  mortgage  by 
advertisement.  And  if  the  mortgagee  does  so  foreclose  the 
mortgage,  and  the  sheriff  pays  to  him  the  whole  of  the  proceeds 
of  the  sale  without  notice  that  one  of  the  notes  has  been  sold, 
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he  is  not  liable  to  the  owner  thereof  for  the  amount  due  there- 
on. Northern  Cattle  Co,  v.  Munro,  83  Minn.  37  (85  N.  W. 
Rep.  919;  85  Am.  St.  Rep.  444).  The  failure  to  file,  in  mort- 
gage foreclosure  proceedings,  an  affidavit  of  costs  and  dis- 
bursements, as  required  by  Minn.  Gen.  Stat.,  §  6051,  is  an  ir- 
regularity not  affecting  the  validity  of  the  foreclosure;  and  a 
failure  and  neglect  in  that  respect  occurring  prior  thereto,  no 
rights  of  third  persons  intervening,  was  cured  by  Minn.  Laws 
1895,  ch.  308,  which  is  constitutional.  Farnsworth  Loan  & 
Realty  Co.  v.  Commonwealth  Title  Ins.  &  Trust  Co.,  84  Minn. 
62  (8(5  N.  W.  Rep.  877).  Minn.  Gen.  Stat.,  §  5273  construed 
and  applied — ^action  against  mortgagee  to  recover  surplus  by 
reason  of  his  failure  to  file  affidavit  of  costs  etc.  Itasca  Inv. 
Co.  V.  Dean,  84  Minn.  388  (87  N.  W.  Rep.  1020). 

Sec.  554*  Foreclosure  by  advertisement — Sufficiency 
of  notice.  A  notice  of  mortgage  foreclosure  sale  by  ad- 
vertisement, which  is  published  six  times,  once  in  each  week, 
for  six  successive  weeks  before  the  sale,  is  a  sufficient  com- 
pliance with  N.  Dak.  Rev.  Codes,  §  5848.  Granlin  v.  Em- 
mons, 10  N.  Dak.  223  (86  N.  W.  Rep.  723;  54  L.  R.  A.  610; 
88  Am.  St.  Rep.  684),  following  McDonald  v.  Nordyke  Mar- 
mon  Co.,  9  N.  Dak.  290  (83  N.  W.  Rep.  6).  A  sale  is  defec- 
tive where  it  appears  that  the  notice  of  the  sale  described  the 
property  as  four  lots,  the  same  a^  in  the  mortgage,  when  in 
fact  the  most  valuable  and  only  improved  lot  had  been  re- 
leased previously  from  the  mortgage;  and  such  defect  is  not 
remedied  by  the  auctioneer  announcing  before  the  sale  that 
only  three  lots  would  be  sold.  People's  Savings  Bank  v.  Wun- 
derlich,  178  Mass.  453  (59  N.  E.  Rep.  1040;  86  Am.  St.  Rep. 
493).  A  notice  of  foreclosure  of  mortgage  by  advertisement, 
which  incorrectly  states  the  page  of  the  record  in  which  the 
mortgage  to  be  foreclosed  was  recorded,  is  defective,  and 
the  foreclosure  proceedings  conducted  thereunder  are  void; 
and  the  holder  of  a  judgment  lien  on  the  property  may  set  aside 
such  a  foreclosure  without  showing  the  insolvency  of  the  judg- 
ment debtor,  or  that  the  mortgaged  property  is  of  greater  value 
than  the  mortgage  debt.  Peaslee  v.  Ridgway,  82  Minn.  288 
(84  N.  W.  Rep.  1024).  Construing  and  applying  3  Mich. 
Comp.  Laws  1897,  §  11 136,  providing  that  a  notice  of  fore- 
closure by  advertisement  shall  specify  "the  date  of  the  mort- 
gage and  when  recorded,"  it  is  held  that  a  notice  which  states 
the  correct  date  of  the  record  of  the  instrument,  and  the  vol- 
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ume  and  page  of  the  record  in  which  it  is  recorded,  is  sufficient, 
though  it  does  not  state  the  correct  date  of  the  instrument. 
Brown  v.  Bumey,  128  Mich.  205  (87  N.  W.  Rep.  221).  Con- 
struing and  applying  N.  Dak.  Rev.  Codes,  §  601,  requiring 
the  notice  of  sale  to  specify,  among  other  things,  the  date  of 
the  mortgage,  it  is  held  that  a  sale  is  not  invalidated  by  the  fact 
that  the  notice  of  sale  and  all  the  other  foreclosure  papers,  in- 
cluding the  deed,  incorrectly  state  the  date  of  the  mortgage, 
where  such  notice  correctly  stated  the  mortgagor's  and  mort- 
gagee's names,  as  well  as  the  correct  time  and  place  and  vol- 
ume and  page  of  the  recording  of  the  mortgage ;  and  the  land 
was  also  correctly  described  and  the  correct  amount  due  given. 
McCardia  y.  Billings,  10  N.  Dak.  373  (87  N.  W.  Rep.  1008 ; 
88  Am.  St.  Rep.  729).  For  a  discussion  as  to  what  constitutes 
occupancy  of  mortgaged  premises,  within  the  meaning  of 
Minn.  Gen.  Stat.,  §  6032,  so  as  to  entitle  one  to  notice  of  fore- 
closure, see  Cutting  v.  Patterson,  82  Minn.  375  (85  N.  Vv. 
Rep.  172). 

Sec.  555.  Power  of  sale— Revocation  by  death  of 
mortgagor.  In  North  Dakota  it  is  held  that  a  power  of 
sale  inserted  in  a  real-estate  mortgage  is  a  power  coupled  with 
an  interest,  and  is  not;  revoked  or  suspended  by  the  death  of 
the  mortgagor,, and  when  so  exercised,  and  redemption  is  not 
made  as  provided  by  law,  is  effective  to  cut  off  the  rights  of 
redemption  of  the  heirs  of  such  deceased  mortgagor.  .  Grandin 
v.^Emmons,  10  N.  Dak.  223  (86  X.  W.  Rep.  723 ;  54  L.  R.  A. 
610 ;  88  Am.  St.  Rep.  684).  The  court  say :  "Johnson  v.  John- 
son, 27  S.  C.  309  (3  S.  E.  Rep.  606;  13  Am.  St.  Rep.  636), 
and  Wilkins  v.  McGehee,  86  Ga.  764  (13  S.  E.  Rep.  84),  how- 
ever, squarely  hold  that  a  power  of  sale  in  a  real-estate  mort- 
gage cannot  be  exercised  after  the  death  of  the  mortgagor,  and 
that  a  sale  made  thereafter  does  not  cut  off  the  rights  of  the 
heirs  at  law  of  the  mortgagor.  The  express  ground  of  these 
decisions  is  that  the  power  of  sale  in  those  states  is  not  a  power 
coupled  with  an  interest,  and  is  therefore  revoked  and  ren- 
dered incapable  of  execution  by  the  death  of  the  mortgagor. 
In  holding  that  the  power  of  sale  was  not  coupled  with  an  in- 
terest, and  so  expired  at  the  death  of  the  mortgagor,  it  would 
appear  that  the  courts  in  the  cases  just  cited  were  largely  con- 
trolled by  the  fact  that  in  those  states  there  was  *no  statute 
recognizing  or  declaring  the  effect  or  providing  a  method  for 
the  execution  of  the  power.    It  could  be  executed  only  as  any 
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other  power  of  attorney  in  the  name  of  the  principal/  But, 
however  that  may  be,  the  almost  unanimous  voice  of  authority 
is  the  other  way.  •  2  Perry,  Trusts,  §  602,  states  that  *it  is  a 
universal  rule  that  a  power  coupled  with  an  interest  is  irre- 
vocable, and,  as  to  a  power  of  sale  inserted  in  a  mortgage, 
*  *  *  it  is  a  power  coupled  with  an  interest,  and  it  cannot 
be  revoked  by  any  act  of  the  donor  or  grantor  of  the  power. 
Not  even  the  death  or  insanity  of  the  grantor  or  donor  will 
annul  the  power  or  suspend  its  exercise.  The  debt  remains, 
the  right  or  lien  on  the  property  remains,  and  the  power  is 
coupled  with  them.'  The  doctrine  just  stated,  that  neither 
death  nor  disability  will  suspend  or  terminate  the  power,  is 
supported  by  the  following  cases:  Conners  v.  Holland,  113 
Mass.  50;  Vamum  v.  Meserve,  8  Allen,  158;  Hudgins  v.  Mor- 
row, 47  Ark.  515  (2  S.  W.  Rep.  104)  ;  Beatie  v.  Butler,  21  Mo. 
313  (64  Am.  Dec.  234)  ;  Jones  v.  Tainter,  15  Minn.  512  (Gil. 
423)  ;  Encking  v.  Simons,  28  Wis.  272 ;  Meyer  v.  Kuechler, 
10  Mo.  App.  371 ;  Van  Meter  v.  Darrah,  115  Mo.  153  (22  S. 
W.  Rep.  30)  ;  Berry  v.  Skinner,  30  Md.  567.  In  support  of 
the  doctrine  that  the  power  of  sale  is  a  beneficial  power 
coupled  with  an  interest,  see  Jencks  v.  Alexander,  11  Paige, 
624;  Wilson  V.  Troup,  2  Cow.  195  (14  Am.. Dec.  458)  ;  An- 
derson  v.  Austin,  34  Barb.  319;  King  v.  Duntz,  11  Barb.  191 ; 
George  v.  Arthur,  2  Hun,  406 ;  Cole  v.  Moffitt,  20  Barb.  18." 

Sec.  556.  Power  of  sale^Sale  under.  In  foreclosures 
under  powers  of  sale  pursuant  to  published  notice  all  persons 
acquiring  interest  in  the  land  subsequently  to  the  giving  of  the 
mortgage  foreclosed  are  deemed  in  law  parties  to  the  fore- 
closure proceedings,  and  are  bound  thereby  to  the  same  extent 
as  those  persons  who  are  made  parties  to  a  foreclosure  action 
are  bound  by  the  decree.  Nichols  v.  Tingstad,  10  N.  Dak.  172 
(86  N.  W.  Rep.  694).  Citing,  Powers  v.  Andrews,  84  Ala. 
289  (4  So.  Rep.  263)  ;  Hokanson  v.  Gunderson,  54  Minn.  499 
(56  N.  W.  Rep.  172;  40  Am.  St.  Rep.  354).  A  mistake  of 
three  years  in  the  giving  of  the  date  of  a  deed  of  trust,  made 
in  a  notice  of  its  foreclosure,  is  immaterial,  where  the  parties 
to  the  mortgage  and  the  book  and  page  where  it  is  recorded  are 
properly  named  and  it  is  the  only  mortgage  ever  executed  on 
the  land  by  the  mortgagors.  Baker  v.  Cunningham,  162  Mo. 
134  (62  S.  W.  Rep.  445 ;  85  Am.  St.  Rep.  490).  A  sale  under 
a  power  contained  in  a  mortgage  will  not  be  set  aside  on  the 
ground  of  inadequacy  of  price,  there  being  nothing  to  justify 
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an  inference  of  bad  faith,  when  the  sale  was  properly  adver- 
tised and  the  property  sold  three  times  at  public  auction,  and 
the  purchaser  was  the  highest  bidder  at  each  of  such  sales. 
Carroll  v.  Hutton,  91  Md.  379  (46  Atl.  Rep.  967).  A  mortgage 
foreclosure  sale  that  is  regular  and  according  to  the  power  con- 
tained in  the  mortgage  cannot  be  set  aside  at  the  instance  of 
the  mortgagor  merely  because  the  purchaser  secured  the  prop- 
erty at  less  than  its  actual  value  and  under  an  agreement  with 
the  mortgagor  to  give  him  possession  of  the  land  for  5  years 
and  at  the  end  of  that  time  to  deed  him  a  portion  thereof  and 
then  refuses  to  do  so ;  the  proper  action  is  at  law  for  damages 
for  breach  of  the  contract.  Hunter  v.  Mellen,  127  Ala.  343  (28. 
So.  Rep.  468).  A  sale  of  real  estate  under  a  power  given  in  a 
mortgage  will  not  be  confirmed,  where  the  purchaser  objects 
to  the  title,  and  shows  that  the  record  title  is  in  the  mortgagor's 
ancestor  who  has  been  absent  for  14  years  and  not  heard  of  by 
his  family,  but  whose  death  has  not  been  determined  by  a  com- 
petent court;  nor  where,  after  the  sale  under  the  mortgage,  a 
paper  purporting  to  be  the  will  of  this  ancestor  has  been  filed 
in  the  probate  court,  disposing  of  the  property  differently  from 
the  way  it  would  have  descended  under  the  law.  Chew  v. 
Tome,  93  Md.  244  (48  Atl.  Rep.  701).  For  particular  facts 
held  to  show  such  default  as  would  authorize  the  foreclosure 
of  a  mortgage  under  a  power  of  sale  contained  in  it,  see  Hebert 
v.  Turgeon,  84  Minn.  34  (86  N.  W.  Rep.  757). 

Sec.  557.  Sale  under  power — Purchase  by  mortgagee. 
A  purchase  by  a  mortgagee  at  his  own  sale  under  a  power  is 
only  voidable,  and  may  be  validated  by  agreement  of  the  mort- 
gagor. Copsey  V.  Sacramento  Bank,  133  Cal.  659  (66  Pac. 
Rep.  7;  85  Am.  St.  Rep.  238) ;  Sherrod  v.  Vass,  127  N.  C. 
49  (38  S.  E.  Rep.  133).  A  mortgagee  cannot  purchase  at  his 
own  sale  unless  authorized  to  do  so  by  the  terms  of  the  mort- 
gage, and  a  mortgagor's  right  to  disaffirm  a  sale  on  account  of 
the  unauthorized  purchase  of  the  property  by  the  mortgagee  is 
not  barred  by  a  provision  in  the  mortgage  that  "It  is  agreed 
that  any  irregularity  in  giving  notice  of  or  in  making  the  sale 
shall  not  in  any  manner  affect  the  sale."  British  &  American 
Mortg.  Co.  V.  Norton,  125  Ala.  522  (28  So.  Rep.  31).  A  sale 
of  property  by  trustees  in  a  deed  t6  a  bank,  of  which  such  trus- 
tees WQj-e  stockholders  and  directors,  is  not  a  sale  to  themselves, 
the  bank  being  essentially  an  entity  acting  for  itself:  hence  the 
bank  is  not  precluded  from  bidding  in  such  property  at  the 
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sale,  since  it  occupies  no  fiduciary  relation  in  the  transaction. 
Copsey  V.  Sacramento.  Bank,  133  Cal.  659  (66  Pac,  Rep.  7;  85 
Am.  St.  Rep.  238).  An  election  by  a  mortgagor  to  affirm  a 
sale  made  under  a  power  at  which  the  mortgagee  purchased 
without  authority,  made  on  a  bill  brought  by  the  mortgagee 
against  the  mortgagor  to  compel  him  to  affirm  or  disaffirm  the 
sale,  does  not  prevent  the  mortgagor's  subsequent  disaffirmance 
of  the  sale  after  reversal  of  two  decrees  rendered  in  the  mort- 
gagee's favor  and  his  filing  an  amended  bill  materially  chang- 
ing the  conditions;  nor  is  the  right  barred  by  lapse  of  time 
while  such  proceedings  are  pending.  American  Freehold  Land 
Mortg.  Co.  V.  Pollard,  127  Ala.  227  (29  So.  Rep.  598). 

Sec.  558.  Deed  of  trust  to  secure  debts.  Stockholders 
and  directors  of  a  bank  may  act  as  trustees  in  a  trust  deed  to 
secure  the  payment  of  a  debt  owing  to  the  bank,  when  the 
debtor  at  the  time  of  executing  the  deed  knows  of  their  rela- 
tion to  the  bank.  Copsey  v.  Sacramento  Bank,  133  Cal.  659 
(66  Pac.  Rep.  7;  85  Am.  St.  Rep.  238).  A  trustee  in  a  deed 
of  trust  is  not  vested  with  any  legal  title  to  the  property  cov- 
ered by  the  deed,  when  he  has  no  beneficiary  interest  in  it. 
Fields  v.  Cobbey,  22  Utah,  415  (62  Pac.  Rep.  1020).  The 
renewal  of  a  note  secured  bv  a  trust  deed  does  not  release  the 
lien  of  such  trust  deed.  Blanton  v.  Bostic,  126  N.  C.  418  (35 
S.  E.  Rep.  1035).  The  owner  of  a  note,  secured  by  a  deed  of 
trust,  by  permitting  the  trustee  to  hold  possession  of  the  note 
and  deed,  and  receive  payments  thereon,  thereby  makes  the 
trustee  his  agent,  with  authority  to  grant  an  extension  of  the 
time  of  payment  which  will  be  binding  upon  him.  Kransz  v. 
Uedelhofen,  193  111.  477  (62  N.  E.  Rep.  239).  A  stipulation 
in  a  trust  deed  providing  for  the  payment  of  an  attorney's  fee 
in  case  sale  is  made,  out  of  the  proceeds  of  such  sale,  is  void,  as 
being  contrary  to  public  policy.  Turner  v.  Boger,  126  N.  C. 
300  (35  S.  E.  Rep.  592 ;  49  L.  R.  A.  590).  If  a  sale  under  a 
trust  deed  securing  a  note  does  not  produce  a  sufficient  sum  to 
satisfy  the  note,  then  a  balance  thereon  remains  due  and  un- 
paid, which  the  creditor  is  entitled  to  recover  in  an  action  on 
the  note.  Sacramento  Bank  v.  Copsey,  133  Cal.  663  (66  Pac. 
Rep.  8;  85  Am.  St.  Rep.  242).  A  grantee  of  land  by  war- 
ranty deed  is  not  affected  by  redelivery  of  a  trust  deed  to  a 
third  person  to  secure  a  pre-existing  debt  after  another  debt 
secured  by  it  has  been  discharged  and  the  deed  returned  to 
the  grantor,  where  redelivery  of  the  trust  deed  was  made  after 
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the  grantor  had  conveyed  the  land  and  the  deed  had  been 
registered,  since  the  holder  of  the  trust  deed  was  chargable 
with  notice  of  the  registry  of  the  prior  deed,  although  recorded 
subsequent  to  the  recording  of  the  trust  deed,  Lamphier  v. 
Desmond,  187  111.  370  (58  N.  E.  Rep.  343).  Where  lands 
which  have  been  deeded  in  trust  to  secure  certain  bonds  are 
conveyed  absolutely  by  the  grantor  in  such  deed  to  the  attor 
ney  for  the  trustee  in  settlement  of  the  claim  secured  by  the 
deed  of  trust,  such  conveyance  being  made  to  the  attorney  in- 
stead of  to  the  trustee  as  a  matter  of  convenience  to  avoid  the 
trouble  of  sending  deeds  and  papers  to  the  trustee  to  be  exe- 
cuted when  any  of  said  land  should  be  sold,  such  trustee  being  a 
non-resident,  and  the  attorney  having  at  all  times  acted  for  the 
trustee  in  the  sale  of  such  land  and  in  securing  and  collecting 
the  purchase  money,  such  conveyance  to  the  attorney  does  not 
create  a  new  and  additional  trust,  but  the  whole  transaction 
constitutes  but  one  entire  trust,  Hord  v.  Bradbury,  156  Ind.  20 
(59  N.  E.  Rep.  27).  For  a  discussion  of  the  distinction  of 
the  diflFerence  between  an  absolute  deed  of  trust  and  a  deed  of 
trust  in  the  nature  of  a  mortgage,  see  Rogers  v.  Shewmaker,  27 
Ind.  App.  631  (60  N.  E.  Rep.  462;  87  Am.  St.  Rep.  274). 

Sec.  559.  Sale  under  deed  of  trust.  A  stipulation  in 
a  deed  of  trust  authorizing  a  sale  under  it  "at  any  time"  after 
default  "within  lawful  hours,"  does  not  require  the  trustee  to 
make  sale  on  a  certain  day  of  the  month,  according  to  a  statute 
requiring  sales  under  execution  to  be  made  within  certain 
hours  on  such  day.  Thompson  v.  Cobb,  Tex.  (65  S. 
W.  Rep.  logo) .  Advertisement  of  sale  of  lands  under  a  trust 
deed  every  other  day  for  twelve  days  in  a  daily  newspaper  pub- 
lished in  the  city  prescribed  by  the  trust  deed,  and  in  addition 
mailing  printed  handbills  to  all  the  postoffices  in  the  vicinity  of 
the  property  with  the  request  that  they  be  posted,  and  to  other 
persons  who  it  was  supposed  might  become  purchasers,  was 
held  a  sufficient  compliance  with  the  requirements  of  the 
trust  deed  to  "duly  advertise"  the  sale.  Wilson  v.  Wall,  99 
Va.  353  (38  S.  E.  Rep.  181).  Tex.  Rev.  Stat.,  art  2369,  pro- 
viding that  "all  sales  of  real  estate  made  in  this  state  under 
powers  conferred  by  any  deed  of  trust  or  other  contract  lien 
shall  be  made  in  the  county  in  which  such  real  estate  is  situ- 
ated," does  not  invalidate  a  deed  of  trust  providing  for  a  sale 
of  the  land  in  a  county  other  than  that  in  which  it  is  situated, 
but  the  statute  will  be  considered  as  a  part  of  the  deed  and  con- 
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trol  its  construction,  Kerr  v.  Galloway,  94  Tex.  641  (64  S.  W. 
Rep.  858).  A  bona  fide  purchaser  at  a  trustee's  sale  under  a 
duly  recorded  deed  of  trust  which  appears  unsatisfied  on  the 
public  records  takes  title  free  of  any  equitable  defense  which 
might  have  been  made  to  the  foreclosure  of  the  deed.  Smith 
V.  Boyd,  162  Mo.  146  (62  S.  W.  Rep.  439).  The  fact  that  a 
bank  is  the  purchaser  at  a  sale  by  the  trustees  in  a  trust  deed, 
they  being  also  stockholders  and  directors  of  the  bank,  does 
not  render  the  sale  void.  Sacramento  Bank  v.  Copsey,  133 
Cal.  663  (66  Pac.  Rep.  8;  85  Am.  St.  Rep.  242).  Applying 
111  Rev.  Stat.,  ch.  TJ,  §  30,  declaring  that  a  certificate  of  pur- 
chase at  a  foreclosure  sale  shall  be  void  unless  a  deed  is  taken 
in  five  years,  it  is  held  that  a  beneficiary  under  a  trust  deed 
purchasing  the  property  at  a  foreclosure  sale  thereunder,  who 
fails  to  take  out  a  deed  within  five  years,  as  against  a  subse- 
quent purchaser  from  the  grantor,  cannot  rely  on  the  original 
trust  deed  or  his  certificate  of  purchase  as  color  of  title  to  sup- 
port a  claim  under  the  seven-year  statute  of  limitations  (111. 
Rev.  Stat.,  ch.  83,  §§  4,  6) ;  nor  will  he  be  considered  a  mort- 
gagee in  possession  entitled  to  rents  and  profits.  Lightcap  v. 
Bradley,  186  111.  510  (58  N.  E.  Rep.  221).  Under  Shannon's 
Tenn.  Code,  §  4464,  a  sale  made  under  a  trust  deed  more  than 
ten  years  after  maturity  of  debt  secured  passes  no  title.  Union 
&  Planters'  Bank  v.  Smith,  107  Tenn.  476  (64  S.  W.  Rep. 
756).  .A  trustee  in  a  deed  of  trust  cannot  purchase  the  prop- 
erty either  for  himself  or  in  behalf  of  another  at  a  sale  made  by 
a  substituted  trustee  appointed  by  the  cestui  que  trust  accord- 
ing to  the  terms  of  the  deed,  on  account  of  the  absence  of  the 
trustee  from  the  state,  and  such  a  sale  is  voidable!  at  the*  in- 
stance of  the  debtor  without  his  making  redemption  therefrom. 
Brewer  v.  Harrison,  27  Colo.  349  (62  Pac.  Rep.  224).  A  sale 
under  a  trust  deed  securing  a  note  3  years  and  16  days  after 
the  date  of  the  note,  where  the  note  was  payable  one  year  after 
date,  and  contained  a  provision  that  if  it  was  not  paid  at  matur- 
ity "it  is  hereby  renewed  from  year  to  year  at  the  option  of  the 
holder  until  paid,  and  during  such  year  the  makers  shall  not 
have  the  right  to  pay  the  same,  "is  not  premature,  since  by  ad- 
vertising the  property  for  sale,  the  payee  treated  the  note  as 
due,  and  exercised  the  option  not  to  renew  it.  Sacramento 
Bank  v.  Copsey,  133  Cal.  663  (66  Pac.  Rep.  8;  85  Am.  St. 
Rep.  242).  A  deposit  made  in  court  on  foreclosure  of  a  trust 
deed  by  a  junior  beneficiary  thereunder  as  an  advance  bid  on 
the  property  in  order  that  a  resale  may  be  had  should  not  be 
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appropriated  to  the  payment  of  a  part  of  the  costs,  as  it  is 
placed  with  the  clerk  for  a  specific  purpose,  and  is  no  more 
subject  to  the  order  of  the  court  than  any  other  property  of 
the  party.   Faison  v.  Hicks,  127  N.  C.  371  (37  S.  E.  Rep.  511). 

Sec.  560.  Sale  under  deed  of  trust — ^Appointment  or 
substitution  of  trustee — Sale  by.  An  instrument  from  one 
party  to  another  as  trustee,  to  secure  notes  executed  by  the 
former  to  the  latter,  authorizing  any  one  rightfully  in  pos- 
session of  the  notes  to  sell  the  property  described  therein,  on 
default  in  the  payment  of  the  notes,  and  to  apply  the  proceeds 
to  their  payment,  is  a  deed  of  trust,  not  a  mortgage,  so  that, 
upon  the  death  of  the  trustee,  another  may  be  appointed,  with 
right  to  foreclose.  Wright  v.  Fort,  126  N.  C.  615  (36  S.  E. 
Rep.  113).  Where  a  trust  stipulates  that  upon  the  death  of  the 
trustee  or  his  removal  to  another  county  all  his  title  and  rights 
shall  pass  to  and  become  vested  in  a  designated  corporation, 
and  in  case  of  his  temporary  absence  from  said  county  said 
corporation  shall  exercise  his  powers,  it  is  held  that  the  con- 
finement of  the  trustee  in  the  penitentiary  in  another  county 
will  be  treated  as  a  temporary  absence,  and  that  an  action  re- 
quired to  be  brought  in  the  name  of  the  holder  of  the  legal 
title  must  be  brought  in  his  name.  Ware  v.  Schintz,  190  111. 
189  (60  N.  E.  Rep.  67).  A  sale  made  by  a  trustee  appointed 
to  take  the  place  of  the  original,  on  account  of  his  death,  passes 
no  title,  where  the  appointment  was  made  on  a  bill  filed  by  the 
holder  of  the  note  secured,  to  which  the  heirs  of  the  original 
trustee  were  not  made  parties,  although  the  owner  of  the 
property  appeared  and  consented  to  the  decree  making  the  ap- 
pointment. Davis  v.  Lusk,  191  111.  620  (61  N.  E.  Rep.  483). 
A  sale  under  a  deed  of  trust  made  by  a  sheriff  as  a  substi- 
tuted trustee  acting  at  the  request  of  the  creditor,  on  the  theory 
that  the  truistee  had  refused  to  act,  is  invalid,  where  there  was 
no  such  refusal  as  authorized  the  substitution ;  and  where  one 
of  two  joint  purchasers  had  notice  of  the  want  of  such  refusal 
they  both  take  subject  to  such  notice.  Kelsay  v.  Farmers'  & 
Traders'  Bank,  166  Mo.  157  (65  S.  W.  Rep.  1007).  ^^i^^^- 
Laws  1896,  p.  105  construed  and  applied — sale  by  substituted 
trustee — record  of  substitution.  White  v.  Jenkins,  79  Miss.  57 
(28  So.  Rep.  570). 

Sec.  561.    Building  and  loan  association  mortgages. 
In  Missouri  a  sale  and  assignment  by  a  building  association  of 
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the  bond  and  deed  of  trust  of  a  shareholder  is  void,  Lovelace 
V.  Pratt,  163  Mo.  70  (63  S.  W.  Rep.  383).  One  who  has  been 
induced  to  borrow  money  of  a  building  and  loan  association, 
subscribe  for  stock  therein  and  execute  a  mortgage  to  secure 
the  loan  by  the  false  representations  of  its  officers  and  agents 
that  a  certain  number  of  monthly  payments  would  mature  the 
stock  and  thus  repay  the  loan,  may  set  up  such  fraud  as  a  de- 
fense to  an  action  to  foreclosure  the  mortgage  brought  after 
he  has  made  the  designated  number  of  payments.  Hartman  v. 
International  Bldg.  &  Loan  Ass'n,  28  Ind.  App.  65  (62  N.  E. 
Rep.  64).  As  to  rights  of  borrower  in  such  a  case  where 
there  is  no  fraud,  see  Plank  v.  Indiana  Mut.  Bldg.  &  L.  Ass*n, 
28  Ind.  App.  259  (62  N.  E.  Rep.  652). 

Sec.  562.  Building  and  loan  association  mortgages — 
Foreign  associations.  Where  it  appears  that  a  foreign  as- 
sociation is  doing  business  in  several  states  and  its  loans  are  all 
made  payable  in  its  state,  the  laws  of  such  state  govern  in  de- 
termining questions  as  to  rate  of  interest.  Clarke  v.  Taylor, 
69  Ark.  612  (65  S.  W.  Rep.  no).  An  action  by  a  foreign  as- 
sociation to  foreclose  a  mortgage  given  to  it  properly  may  be 
abated  until  it  has  complied  with  Ind.  Rev.  Stat.,  §  3453,  re- 
quiring it  to  file  in  any  county  where  it  does  business  an  order 
authorizing  service  of  process  on  its  agent  in  that  cotfnty. 
People's  Bldg.  L.  &  Sav.  Ass'n  v.  Markley,  27  Ind.  App.  12& 
(60  N.  E.  Rep.  1013).  This  right  of  abatement  is  not  a  vested 
right  which  cannot  be  taken  away ;  and,  under  Ind.  Laws  1897, 
p.  264,  §  10,  a  receiver  of  an  insolvent  foreign  association  may 
bring  an  action  necessary  to  close  up  its  affairs,  though  it  has 
not  complied  with  the  laws  relating  to  the  right  to  do  business 
in  the  state.    Clark  v.  Darr,  156  Ind.  692  (60  N.  E.  Rep.  688)  • 

Sec.  563.  Building  and  loan  association  mortgages — 
Usury.  Usury  laws  do  not  apply  to  transactions  of  build- 
ing and  loan  associations  in  Alabama,  National  Bldg  &  L. 
Ass'n  V.  Ballard,  126  Ala.  155  (27  So.  Rep.  971)  ;  Interstate 
Bldg.  &  L.  Ass'n  v.  Brown,  128  Ala.  462  (29  So.  Rep.  656)  ; 
nor  in  Arkansas,  Farmers'  Sav.  &  Bldg  &  L.  Ass'n  v.  Fergu- 
son, 69  Ark.  352  (63  S.  W.  Rep.  797).  While  a  building  as- 
sociation may  fix  a  minimum  premium  payable  in  advance  or 
in  periodical  installments,  such  premium  must  be  a  lump  sum, 
certain  and  definite,  and  not  a  percentage  payable  indefinitely 
at  fixed  periods.     A  percentage  payable  indefinitely  at  fixed 
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periods  is  interest,  and  although  it  be  called  "premium,"  and 
is  in  addition  to  the  legal  rate  of  interest  already  charged,  it  is 
usurious,  and  should  be  expurged  from  the  account.  Gray  v. 
Baltimore  Bldg.  &  L.  Ass'n,  48  W.  Va.  164  (37  S.  E.  Rep. 
533;  54  L.  R.  A.  217).  Construing  and  applying  Or.  Laws 
1895,  p.  103,  it  is  held  that  where  a  stockholder  in  a  building 
and  loan  association  borrows  money  of  it,  agreeing  to  pay  a 
given  rate  of  interest  on  the  loan,  and  a  "premium"  at  a  stated 
per  cent,  per  annum  on  the  face  of  the  loan,  payable  during  the 
life  of  the  contract,  such  contract  is  usurious  if  the  "premium" 
and  the  interest  together  exceed  the  lawful  rate  of  interest  on 
money.  Washington  Nat.  Bldg.,  L.  &  Inv.  Ass'n  v.  Stanley, 
38  Or.  319  (63  Pac.  Rep.  489;  84  Am.  St.  Rep.  793).  See 
opinion  for  exhaustive  discussion  of  this  subjject.  The  same 
rule  prevails  in  Mississippi.  Southern  Home  Bldg.  &  L. 
Ass'n  V.  Tony,  78  Miss.  916  (29  So.  Rep.  825).  A  contrary 
rule  prevails  in  Indiana  under  Laws  1897,  p.  287.  United 
States  Sav.  &  L.  Co.  v.  Rider,  155  Ind.  704  (58  N.  E.  Rep. 
674).  Construing  and  applying  Kurd's  111.  Rev.  Stat.  1899, 
p.  454,  par.  88,  exempting  building  and  loan  association  loans 
ftom  the  usury  laws  and  requiring  that  such  loans  shall  be 
made  by  offering  the  money  to  the  highest  bidder  in  an  open 
meeting,  or  under  a  by-law  establishing  a  uniform  premium 
rate,  a  loan  will  not  be  exempt  from  the  usury  law  which  is 
effected  by  private  contract  with  the  borrower  without  such 
by-law.  Borrowers'  &  Investors'  Bldg  Ass'n  v.  Eklund,  190 
lU.  257  (60  N.  E.  Rep.  521 ;  52  L.  R.  A.  637).  The  principle 
of  this  case  is  followed  in  Jamieson  v.  Jurgens,  195  111.  86  (62 
N.  E.  Rep.  917),  construing  and  applying  Starr  &  C  Ann. 
Stat.  1896,  ch.  32.  See  Lurton  v.  Jacksonville  L.  &  Bldg. 
Ass'n,  187  111.  141  (58  N.  E.  Rep.  218).  A  usurious  loan  re- 
newed after  the  passage  of  a  statute  making  loans  of  its  char- 
acter valid  is  not  rendered  subject  to  the  defense  of  usury  by 
the  subsequent  repeal  of  tlie  statute.  la.  Laws  26  Gen.  Assem., 
ch.  85 ;  27  Gen.  Assem.,  ch.  48 ;  28  Gen.  Assem.,  ch.  69,  con- 
strued and  applied.  Edworthy  v.  Iowa  Sav.  &  Loan  Ass'n, 
114  la.  220  (86  N.  W.  Rep.  315).  The  nonenforcible  contract 
of  a  borrower  to  pay  usurious  interest  may  be  a  sufficient  con- 
sideration for  a  new  contract  made  for  the  purpose  of  purging 
the  original  contract  of  usury.  Cotton  States  Bldg  Co.  v. 
Jones,  94  Tex.  497  (62  S.  W.  Rep.  741).  The  release  of  a 
borrowing  member  from  any  liability  on  account  of  losses  re- 
sulting from  the  recovery  of  usury  paid  does  not  constitute  a 
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consideration  for  a  settlement  of  his  claim  for  usury  which  he 
has  paid  the  association.  Cynthiana  Bldg  &  Sav.  Ass'n  v. 
Ecklar,  Ky.  (65  S.  W.  Rep.  335;  23  Ky.  Law  Rep. 
1467). 

Sec.  564.  Building  and  loan  association  mortgages 
—Accounting — Computation  of  amount  due.  The  rights 
'of  a  defaulting  borrower  which  have  been  declared  for- 
feited by  an  association  while  it  was  solvent  and  a  going  con- 
cern are  to  be  determined  as  of  that  date  unaffected  by  the 
association's  subsequent  insolvency.  Swope  v.  Jordon,  107 
Tenn.  166  (64  S.  W.  Rep.  52).  Under  Kurd's  111.  Rev.  Stat. 
1897,  p.  441,  par.  85,  upon  foreclosure  for  default  before  the 
maturity  of  the  stock  it  is  proper  to  include  in  the  decree  the 
installments  of  premium  maturing  up  to  the  time  the  ac- 
count is  taken.  Cantwell  v.  Welch,  187  111.  275  (58  N.  E.  Rep. 
414).  Upon  foreclosure  of  a  building  and  loan  association 
mortgage  full  equity  is  done  by  giving  the  borrower  credit  for 
the  present  cash  value  of  his  shares  of  stock,  ascertained  by  a 
public  sale  thereof.  McNamara  v.  Oakland  Bldg  &  L.  Ass'n, 
131  Cal.  336  (63  Pac.  Rep.  670).  The  principle  of  this  case  is 
followed  and  applied  in  Homeseekers'  Loan  Ass'n  v.  Gleeson, 
133  Cal.  312  (65  Pac.  Rep.  617).  In  Utah  the  borrower  in  a 
building  and  loan  company  contract  is  entitled  to  have  stock 
payments,  whether  paid  as  dues  or  premium,  credited  on  the 
loan,  as  well  as  other  payments  made  in  extinguishment  of  the 
debt.  Snyder  v.  Fidelity  Sav.  Ass'n,  23  Utah,  291  (64  Pac. 
Rep.  870).  la.  Code,  §  1898  construed  and  applied — computa- 
tion of  amount.    Iowa  Deposit  &  Loan  Co.  v.  Timme,        la. 

(85  N.  W.  Rep.  820)  ;  Briggs  v.  Iowa  Sav.  &  Loan  Ass'n, 
114  la.  232  (86  N.  W.  Rep.  320)  ;  Iowa  Cent.  Bldg  &  L.  Ass'n 
V.  Vogt,  115  la.  59  (87  N.  W.  Rep.  726). 

Sec.  565.  Building  and  loan  association  mortgages-— 
Kights  of  parties  upon  insolvency  of  association.     The 

rule  in  Indiana  laid  down  in  the  case  of  Marion  Trust  Co.  v. 
Trustees  of  Edwards  Lodge,  I.  O.  O.  F.,  153  Ind.  96  (54  N.  E. 
Rep.  444),  epitomized  at  length  in  Ballard's  Law  of  Real 
Property,  Vol.  VIII,  §  587,  is  followed  in  Fidelity  Bldg.  & 
Sav.  Union  v.  Smith,  155  Ind.  679  (58  N.  E.  Rep.  70).  After 
a  building  and  loan  association  has  made  an  assignment  for 
creditors,  it  is  too  late  for  the  borrowing  stockholder  to  have 
payments  made  by  him  on  his  stock  subscription  applied  as 
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credits  on  his  loan,  though  they  would  have  been  sufficient  to 
extinguish  the  debt  in  that  way  prior  to  the  assignment.  Globe 
Bldg.  &  L.  Co.'s  Assignee  v.  Spillman,  Ky.  (65  Pac. 
Rep.  4446  23  Ky.  Law  Rep.  1431).  For  a  discussion  of  this 
subject,  see  United  States  Bldg.  &  L.  Ass'n's  Assignee  v.  Row- 
land, Ky.  (60  S.  W.  Rep.  707;  22  Ky.  Law  Rep.  1433), 
followed  in  Globe  Bldg.  &  L.  Go's  Assignee  v.  Stephens,  (Ky.) 
60  S.  W.  Rep.  723  (22  Ky.  Law  Rep.  1441)  ;  Globe  Bldg.  & 
L.  Co.'s  Assignee  v.  Wood,  Ky.  (60  S.  W.  Rep.  858; 
22  Ky.  Law  Rep.  1500)  ;  United  States  Bldg.  &  L.  Ass'n  As- 
signee V.  Green  (Ky.)  64  S.  W.  Rep.  962  (23  Ky.  Law  Rep. 
1 189)  ;  United  States  Bldg.  &  L.  Ass'n's  Assignee  v.  Brunner, 
(Ky.)  64  S.  W.  Rep.  996  (23  Ky.  Law  Rep.  1253).  Upon 
winding  up  the  affairs  of  an  insolvent  association,  a  borrowing 
member  is  entitled  to  have  credit  on  his  debt  for  the  amount  of 
the  premium  and  interest  paid  by  him  on  his  loan,  but  he  is  not 
entitled  to  receive  or  be  credited  with  anything  on  account  of 
dues  paid  until  the  expenses  and  losses  are  ascertained  and  de- 
ducted, and  his  proportion  of  the  assets  of  the  company  is  de- 
termined. Hde  V.  Phillips,  68  Ark.  382  (59  S.  W.  Rep.  35)  ; 
Johnson  v.  Grovesnor,  105  Tenn.  353  (59  S.  W.  Rep.  1028)  ; 
Columbia  Finance  &  Trust  Co.  v.  Swartz,  (Ky.)  64  S.  W.  Rep. 
743  (23  Ky.  Law  Rep.  1097).  A  borrowing  member  is  en- 
titled to  share  pro  rata  in  the  distribution  of  the  amount  due 
on  her  mortgage  loan  before  deduction  of  the  expenses  of  its 
cancellation.  Johnson  v.  Grovesnor,  105  Tenn.  353  (59  S. 
W.  Rep.  1028), 

As  to  the  rights  of  borrowing  members  upon  settlement  of 
the  affairs  of  an  insolvent  association,  the  supreme  court  of 
Iowa,  in  the  case  of  Hale  v.  Kline,  113  la.  523  (85  N.  W.  Rep. 
814),  say:  "It  is  the  almost  universal  holding  that,  in  the  set- 
tlement of  the  affairs  of  an  insolvent  mutual  association,  a  bor- 
rowing member,  whose  stock  has  not  matured,  shall  be  held 
for  the  amount  of  money  actually  received  by  him,  with  in- 
terest thereon,  less  the  premium  actually  paid  by  him  for  the 
loan,  and  less  the  interest  on  the  monthly  payments  of  interest 
made  by  him.  This  rule  applies  to  cases  where  the  affairs  of 
the  association  are  not  so  far  settled  as  to  ascertain  the  value  of 
the  stock.  When  the  value  of  the  stock  can  be  determined, 
the  borrower  would  then  be  entitled  to  credit  for  its  value  in 
addition  to  the  items  heretofore  mentioned.  Wilcoxen  v. 
Smith,  107  la.  555  (78  N.  W.  Rep.  217 ;  70  Am.  St.  Rep.  220)  ; 
Hale  v.  Cairns,  8.  N.  Dak.  145  (77  N.  W.  Rep.  loio :  44  L.  R.  A. 
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261 ;  73  Am.  St.  Rep.  746)  ;  Phelps  v.  Loan  Ass'n,  121  Mich. 
343  (80  N.  W.  Rep.  120)  ;  Leahy  v.  Loan  Ass'n,  100  Wis. 
555  (76  N.  W.  Rep.  625 ;  69  Am.  St.  Rep.  945)  ;  Knutson  v. 
Building  Ass'n,  67  Minn.  201  (69  N.  W.  Rep.  889;  64  Am. 
St.  Rep.  410)  ;  Rogers  v.  Hargo,  92  Tenn.  35  (20  S.  W.  Rep. 
430) ;  Ware  v.  Loan  Ass'n,  N.  J.  Ch.  (38  Atl.  Rep. 
643)  ;  Curtis  v.  Provident  Ass'n,  69  Conn.  6  (36  Atl.  Rep. 
1023;  61  Am.  St.  Rep.  17;  and  see  note  to  this  case,  p.  24, 
61  Am.  St.  Rep.)  ;  People  v.  Lowe,  117  N.  Y.  175  (22  N.  E. 
Rep.  1016).  See,  also,  End.  Bldg.  Ass'ns  (2d  Ed.)  477;  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  1080;  Post  v.  Loan  Ass'n  97 
Tenn.  408  (37  S.  W.  Rep.  216;  34  L.  R.  A.  201)  ;  Strohen  v. 
Loan  Ass'n,  115  Pa.  St.  273  (8  Atl.  Rep.  843).  Many  other 
states  hold  the  same  doctrine.  In  most  of  the  cases  where 
credit  for  the  premium  paid  was  allowed,  it  has  been  paid  in 
cash  in  monthly  installments;  but  in  the  cases  of  Phelps  v. 
Loan  Ass'n,  121  Mich.  343  (80  N.  W.  Rep.  120),  and  Hale  v. 
Cairns,  8  N.  Dak.  145  {jy  N.  W.  Rep.  loio;  44  L.  R.  A.  261 ; 
73  Am.  St.  Rep.  746),  the  same  conditions  existed  as  in  this 
case,  as  they  both  concerned  this  association.'*  The  principal 
case  is  followed  in  Spinney  v.  Miller,  114  la.  210  (86  N.  W. 
Rep.  317)  ;  Briggs  v.  Iowa  Sav.  &  L.  Ass'n,  114  la.  232  (86 
N.  W.  Rep.  320)  ;  Iowa  Cent.  Bldg.  &  L.  Ass'n  v.  Vogt,  115 
la.  59  (87  N.  W.  Rep.  726). 

Sec.  566.  Miscellaneous  notes.  A  corporation  hav- 
mg  purchased  real  estate  and  issued  bonds  secured  by  mort- 
gage to  a  trustee  to  secure  the  unpaid  purchase  price,  the 
bonds  to  be  sold  by  the  trustee  at  not  less  than  par,  and  pay- 
ment made  out  of  the  proceeds,  is  not  entitled  to  have  said 
bonds  and  mortgage  canceled,  merely  because  it  is  impossible 
to  sell  the  bonds  at  par.  Smith  Granite  Co.  v.  Newall,  22  R. 
I.  220  (47  Atl.  Rep.  97).  Where  only  a  portion  of  the  bonds 
proposed  to  be  issued  and  sold  by  a  corporation  giving  a  mort- 
gage to  secure  its  bonds,  are  actually  issued  and  sold,  such 
security  inures  to  the  benefit  of  each  of  the  purchasers  of  such 
bonds  in  the  proportion  which  his  bond  holdings  under  the 
mortgage  bear  to  the  amount  actually  issued.  East  Tennessee 
Coal  Co.  V.  London  &  N.  Y.  Land  Co.,  106  Tenn.  41  (60  S. 
W.  Rep.  502).  A  provision  in  a  deed  by  a  mortgagor  to  a 
part  of  the  mortgaged  premises  that  a  sum  of  the  deferred  pay- 
ments equal  to  the  balance  due  on  the  mortgage  should  not  be 
paid  until  the  mortgage  debt  is  satisfied,  while  primarily  for 
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the  benefit  of  the  grantee,  also  inures  to  the  benefit  of  a  sub- 
sequent purchaser  of  the  residue.  Litchfield  v.  Preston,  98 
Va.  530  (37  S,  E.  Rep.  6). 
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Sec.  567.  Knowledge  sufficient  to  charge  one  with  no- 
tice. A  purchaser  of  property  under  a  contract  reciting 
"with  no  warranty  whatsoevA  of  title,"  is  put  upon  inquiry  as 
to  the  title  he  is  acquiring.  Breaux-Renoudct  Cypress-Lum- 
ber Co.  V.  Shadel,  52  La.  Ann.  2094  (28  So.  Rep.  292).  A  pur- 
chaser of  land  with  a  public  highway  across  it  takes  the  land 
subject  to  the  public  right,  whether  he  has  notice  of  it 
or  not ;  where  the  way  is  a  private  one,  he  takes  the  land  unin- 
cumbered by  it,  unless  he  has  notice  of  it.  Shaver  v.  Edgell, 
48  W.  Va.  502  (37  S.  E.  Rep.  664).  A  visible  existing  road- 
way over  land  charges  the  purchaser  thereof  with  notice  of  the 
character  of  the  claim  of  persons  using  it.  Wright  v.  Willis. 
(Ky.)  63  S.  W.  Rep.  991  (23  Ky.  Law  Rep.  565).  A  mortgagee 
of  one  holding  the  record  title  to  land  is  not  charged  with  no- 
tice of  an  equity  claimed  in  the  land  by  her  sister  by  the  fact 
that  the  two  sisters  resided  together  on  the  land.  Thierman 
v.  Bodley,  (Ky.)  63  S.  W.  Rep.  737  (23  Ky.  Law  Rep.  756). 
Particular  facts  held  sufficient  to  charge  one  with  notice,  of  the 
existence  of  a  water  course,  McDougal  v.  Lane,  39  Or.  212  (64 
Pac.  Rep.  864)  ;  of  the  existence  of  a  prior  mortgage,  Kline  v. 
Grannis,  61  N.  J.  Eq.  397  (48  Atl.  Rep.  566). 

Sec.  568.  Charging  notice  to  principal  on  account  of 
knowledge  of  his  agent  or  attorney.  Notice  to  the  agent 
of  a  grantee  of  another's  equity  in  land  bought,  which  notice  is 
received  long  before  he  became  the  agent,  does  not  bind  the 
grantee.  Pearce  v.  Smith,  126  Ala.  116  (28  So.  Rep.  37).  The 
fact  that  an  attorney,  who  acted  for  a  mortgagee  in  negotiat- 
ing the  loan  secured  by  the  mortgage  and  passing  on  the  title 
to  the  mortgaged  premises,  knew  that  a  suit  might  be  brought 
against  the  mortgagor  to  establish  a  superior  title  to  the  prem- 
ises, is  sufficient  to  justify  a  finding  that  the  mortgagee  had 
notice  of  the  defect  in  the  title.    Low  v.  Low,  177  Mass.  306 
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(59  N.  E.  Rep.  57).  Where  the  attorney  of  a  subsequent 
mortgagee  who  represents  her  in  loaning  the  money  knows 
at  the  time  he  makes. the  loan  that  a  prior  mortgage  was 
not  in  possession  of  the  mortgagee  at  the  time  he  re- 
leased such  mortgage,  and  could  not  obtain  it  from  the 
holder  who  claimed  to  own  it,  the  subsequent  mortgage  is 
taken  subject  to  the  rights  under  the  first  mortgage.  Foy  v. 
Armstrong,  113  la.  629  (85  N.  W.  Rep.  753). 

The  fact  that  an  attorney  employed  by  a  company  to  take 
a  mortgage  on  land  to  secure  a  loan,  to  prepare  an  abstract  of 
title  to  such  Und  nearly  seven  years  earlier  had  been  tlie  at- 
torney of  the  mortgagor  and  thus  obtained  notice  of  the  mort- 
gagor's fraud  in  acquiring  his  title,  does  not  charge  such  com- 
pany with  notice  of  such  fraud,  in  the  absence  of  any  evidence 
that  the  facts  were  in  the  attorney's  mind  when  preparing  the 
abstract.  Equitable  Sureties  Co.  v.  Sheppard,  78  Miss.  217  (28 
So.  Rep.  842).  The  court  say:  "We  refer  the  bar  to  the  notes 
of  Mr.  Freeman  in  Melms  v.  Brewing  Co.,  57  Am.  St.  Rep. 
914-919  (93  Wis.  153;  66  N.  W.  Rep.  518),  for  an  exhaustive 
analysis  of  authorities,  and  the  writer  refers  to  his  conclusion 
on  page  919.  It  is  beyond  dispute  that  the  utmost  limit  to 
which  the  courts  have  gone  in  the  line  of  present  inquiry,  in 
order  to  affect  the  principal  by  the  antecedent  knowledge  of  the 
agent,  is  to  show,  by  'clear  and  satisfactory  proof,'  that  the 
antecedent  knowledge  was  present  in  his  mind  while  negotiat- 
ing the  new  transaction.  In  re  Distilled  Spirits,  11  Wall.  356 
(20  L.  Ed.  167)  ;  Constant  v.  University,  iii  N.  Y.  604  (19  N. 
E.  Rep.  631 ;  2  L.  R.  A.  734;  7  Am.  St.  Rep.  769)  ;  Bank  v. 
Chase,  ^2  Me.  226  (39  Am.  Rep.  319)  ;  Melms  v.  Brewing  Co., 
93  Wis.  153  (66  N.  W.  Rep.  518;  57  Am.  St.  Rep.  899)  ;  2 
Pom.  Eq.  Jur.  672.  From  these  authorities  it  also  appears  that 
the  courts  will  presume  forget  fulness  until  overcome  by  evi- 
dence, unless  the  occurrence  was  so  recent  as  to  make  it  in- 
credible. In  the  case  of  Bank  v.  Chase,  ^2  Me.  228,  229  (39 
Am.  Rep.  319),  it  is  held  that  'the  knowledge  must  be  present 
to  the  mind  of  the  agent  when  acting  for  the  principal ;  so  full)' 
in  his  mind  that  it  could  not  have  been  at  the  time  forgotten  by 
him.*  No  court  can  say  this  of  any  lawyer  in  reference  to  any 
transaction  or  incident  in  his  practice  over  six  years  old." 

Sec.  569.  Notice  by  publication — Validity  of  order 
ba^d  on  affidavit  previously  made.  Mich.  Act  Apr.  9, 
1901,  §  4,  providing  for  service  by  publication  in  proceedings 
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to  sell  a  life  estate  in  lands,  is  constitutional.     Garrison  v. 
Hecker,  128  Mich.  539  (87  N,  W.  Rep.  642).  The  publication 
of  a  notice  of  sale,  under  W.  Va.  Code,  ch.  yZy  §  7,  is  com- 
plete on  the  fourth  issue  of  the  paper  containing  it,  if  it  be  pub- 
lished in  the  paper  once  in  each  successive  week,  though  the 
four  weeks  have  not  actually  lapsed  between  the  dates  of  the 
first  and  last  publication.    Sandusky  v^  Paris,  49  W.  Va.  150 
(38  S.  E.  Rep.  563).     Construing  and  applying  Neb.  Code 
Civ.  Proc,  §§  yjy  78,  it  is  held  that  where  service  is  had  by 
public^on  jurisdiction  attaches,   although   the   affidavit   for 
service  is  sworn   to  before  the  filing  of  the  petition,  pro- 
vided   the    interval  between  the  two  acts  is  so  brief  that 
no  presumption  can  fairly  arise  of  a  change  in  the  juris- 
dictional   facts    set    forth    in    tlie    affidavit      An    interval 
of  two   days  is  held  too  short  to  give  rise  to  such  pre- 
sumption.    Where   the    facts    required    in   an   affidavit   are 
of  such  a  character  that  positive  knowledge,  on  the  part  of 
the  affiant  is  impossible,  such  affidavit  may  be  made  on  infor- 
mation and  belief.    Leigh  v.  Green,  62  Neb.  344  (86  N.  W. 
Rep.  1093).    See  opinion  for  particular  affidavit  held  sufficient. 
Construing  and  applying  Wis.  Rev.  Stat.,  §  2640,  provid- 
ing that  the  application  for  an  order  of  publication  "shall  be 
based  upon  the  complaint  duly  verified  and  filed,  and  on  affida- 
vit, together  showing  the  facts  required  to  exist,"  it  is  held  that 
an  order  for  notice  by  publication  made  on  an  affidavit  dated 
14  days  previous  and  based  in  part  on  a  sherifF^s  return  made 
six  weeks  prior,  is  insufficient  to  confer  jurisdiction,  since  such 
order  must  be  made  on  facts  existing  at  the  time  it  was  made. 
Roosevelt  v.  Land  &  River  Co.,  108  Wis.  653  (84  N.  W.  Rep. 
157)'.    The  court  say:  "The  question  is,  when  must  the  -facts 
required'  be  shown  to  exist?    No  decision  of  this  court  has  been 
cited,  and  after  diligent  search,  none  has  been  found,  which 
throws  any  light  on  this  question.     In  other  states,  however, 
under  similar  statutes,  we  find  decisions  directly  upon  the  point. 
Thus,  in  Union  v.  Atwell,  95  Mich.  239  (54  N.  W.  Rep.  760), 
it  is  said :  'An  order  of  publication  must  be  based  upon  facts 
existing  at  the  time  the  order  is  made.    The  rule  that,  as  mat- 
ter of  evidence,  a  fact  in  its  nature  continuous,  being  once 
shown  to  exist  will  often  be  presumed  to  continue  unless  the 
contrary  be  shown,  does  not  apply  to  the  averment  of  a  judisdic- 
tional  fact,  which  must  appear  as  existing  at  the  time  the  order 
is  made.*    It  was  accordingly  held  that  an  affidavit  of  nonresi- 
dence  made  five  days  before  the  making  of  the  order  would  not 
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sustain  it.  See,  also,  Adams  v.  Circuit  Judge,  98  Mich.  51  (56 
N.  W.  Rep.  1051).  In  Forbes  v.  Hyde,  31  Cal.  342,  it  is  held 
that  the  facts  must  appear  before  jurisdiction  to  make  the  order 
attaches,  that  the  making  of  the  affidavit  and  the  order  must 
follow  each  other  in  reasonably  quick  succession,  and  that  an 
order  was  not  well  supported  by  an  affidavit  made  some  4 
months  before  it  was  applied  for.  Following  in  line  with  this 
case,  the  same  court  in  Cohn  v.  Kember,  47  Cal.  144,  held  that 
a  delay  of  15  days  between  the  making  of  the  affidavit  and  the 
application  for  the  order  could  not  be  permitted.  A  brief  dis- 
cussion of  the  same  question  may  be  found  in  Armstrong  v. 
Middlestadt,  22  Neb.  711  (36  N.  W.  Rep.  151),  where  the 
affidavit  was  made  on  March  5th,  and  the  order  on  the  follow- 
ing day,  and  the  order  was  held  good.  In  Campbell  v. 
McCahan,  41  111,  45,  an  affidavit  of  nonresidence  made  20  days 
before  the  bill  was  filed  was  held  not  made  in  a  reason- 
able time  before  the  suit  was  brought,  and  failed  to  con- 
fer jurisdiction.  In  an  attachment  proceeding  the  affidavit 
was  made  August  2d,  and  was  filed  and  the  writ  issued 
II  days  thereafter,  and  it  was  held  that  such  delay  was 
unreasonable.  Foster  v.  Illinski,  3  III.  App.  345.  The 
tenor  of  all  these  decisions  is  that  the  proceeding  to  ob- 
tain jurisdiction  of  a  nonresident  is  statutory,  and  must 
be  strictly  complied  with.  This  court  has  so  held,  and 
the  cases  on  this  point  may  be  found  cited  in  Beaupre  v.  Brig- 
liam,  79  Wis.  436  (48  N.  W.  Rep.  596).  Such  being  the  rule, 
it  is  quite  proper  to  say  that  the  'facts  required  to  exist,'  men- 
tioned in  the  statute,  must  be  shown  to  exist  at  the  time  the 
order  is  made.  Not  that  the  making  of  the  affidavit  and  the 
order  must  follow  in  instantaneous  succession.  The  two  acts 
need  not  be  simultaneous,  but  must  follow  each  other  in  rea- 
sonably quick  succession,  and  what  is  a  reasonable  time  is  to  be 
judged  by  the  situation  of  the  parties.  In  this  case  the  affidavit 
and  order  appeared  to  have  been  made  in  Douglas  county.  As 
to  the  diligence  used  in  making  service,  the  affidavit  refers  to 
the  sheriff's  return  filed  six  weeks  prior  to  the  order.  No  reason 
is  given  why  there  was  a  delay  of  two  weeks  between  the  mak- 
ing of  the  affidavit  and  the  order.  If  he  may  delay  two  weeks, 
he  may  delay  any  number  of  weeks.  This  would  not  be  in 
harmony  with  the  spirit  of  the  law  or  the  intention  of  the  legis- 
lature. We  therefore  hold  that  the  record  shows  an  unreason- 
able delay  intervening  between  the  two  acts  necessary  to  confer 
jurisdiction,  and  that  the  order  of  publication  had  no  sufficient 
basis  to  rest  upon." 
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ROBERT  V.  POWELL. 
(i68  N.  Y.  411.) 

Stepping  stone  on  front  edge  of  side  walk — Liability  of  abutting 
owner  for  injury  caused  thereby.  A  stepping  stone  maintained  by  an 
abatting  owner  on  the  front  edge  of  his  side  walk  so  as  not  to  interfere 
with  the  use  of  the  bed  of  the  street  or  with  the  use  of  the  side  walk  to 
any  appreciable  extent,  does  not  constitute  a  public  nuisance  so  as  to 
render  him  liable  for  damages  to  one  injured  by  stumbling  over  the 
stone. 

O'Brien,  J. 

Sec.  570.  Statement  of  the  case.  The  plaintiff  in  this 
action  sought  to  recover  damages  for  a  personal  injury  sus- 
tained, as  he  alleged,  from  an  unlawful  obstruction  maintained 
by  the  defendant  in  a  public  street  of  the  city  of  New  York. 
There  is  no  dispute  about  the  facts  in  the  case.  On  the  night 
of  the  20th  of  February,  1897,  the  plaintiff,  while  walking  rap- 
idly on  Fifty-Eighth  street,  crossed. the  street  diagonally  from 
the  defendant's  house  in  order  to  take  a  cab,  and  stumbled  over 
a  stepping  stone  or  carriage  block  maintained  by  the  defendant 
in  front  of  the  residence,  No.  324  West  Fifty-Eighth  street. 
The  stone  over  which  he  fell  was  18  inches  high,  13  inches 
long,  and  16  inches  wide.  There  was  an  open  passageway  be- 
tween the  stone  and  the  house  in  front  of  which  it  stood  of 
about  8  feet  of  sidewalk.  The  front  edge  of  the  stone  was 
back  from  the  front  edge  of  the  curb  about  9  or  10  inches,  and 
the  place  where  the  accident  occurred  was  so  lighted  at  the 
time  that  the  plaintiff  could  easily  see  the  cab  which  he  sought 
to  take,  and  which  was  about  250  feet  away  from  him  when 
he  saw  it.  The  theory  of  the  plaintiff  is  that  this  stepping  stone 
maintained  upon  the  sidewalk  in  front  of  the  defendant's  house 
was  a  public  nuisance,  and  that  she  is  responsible  to  him  in 
damages  for  the  injury  sustained.  On  the  trial  of  the  action 
testimony  was  given  on  both  sides  in  regard  to  the  facts  and 
circumstances,  and  there  was  no  material  conflict  as  to  the  na- 
ture of  the  alleged  obstruction,  or  as  to  the  manner  in  which 
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the  plaintiff  received  the  injury.  The  defendant's  counsel  re- 
quested the  court  to  dismiss  the  complaint,  or  to  direct  a  verdict 
in  favor  of  the  defendant.  The  court  decided  to  submit  the 
case  to  the  jury,  reserving,  however,  the  decision  of  the  de- 
fendant's motion  until  after  the  case  had  been  passed  upon  by 
the  jury.'  The  jury  returned  a  verdict  .for  the  plaintiff,  for 
$1,000,  which  the  trial  court  subsequently,  upon  consideration 
of  the  whole  case,  set  aside,  and  dismissed  the  complaint,  hold- 
ing and  deciding  virtually  that  the  undisputed  facts  and  circum- 
stances disclosed  at  the  trial  constituted  no  ground  of  liabilit\ 
on  the  part  of  the  defendant.  The  action  of  the  trial  court  was 
unanimously  affirmed  at  the  Appellate  Division,  and  the  ques- 
tion here  is  whether  there  was  any  evidence  given  at  the  trial 
which  should  have  been  submitted  to  the  jury,  or  which  dis- 
closed any  cause  of  action  against  the  defendant. 

Sec.  571.    Stepping  stone  on  front  edge  of  sidewalk- 
Liability  of  abutting  owner  for  injury  caused  thereby.    We 

think  the  decision  below  was  clearly  right.  No  other  result 
could  be  upheld  unless  we  are  prepared  to  say  that  every  object 
of  this  character  which  is  placed  in  a  public  street  constitutes 
a  nuisance,  or  that  a  jury  would  be  justified  in  finding  it  to  be 
such.  It  is  quite  true,  as  the  learned  counsel  for  the  plaintiff 
contends,  that  every  unlawful  obstruction  placed  in  a  public 
street  which  endangers  the  safety  of  travelers  may  be  regarded 
as  a  nuisance ;  but  the  question  is,  what  object  will  constitute 
an  unlawful  or  dangerous  obstruction.  There  are  some  objects 
which  may  be  placed  in  or  exist  in  a  public  street,  such  as 
water  hydrants,  hitching  posts,  telegraph  poles,  awning  posts, 
or  stepping  stones,  such  as  the  one  described  in  this  case,  which 
cannot  be  held  to  constitute  a  nuisance.  They  are  in  some 
respects  incidental  to  the  proper  use  of  the  street  as  a  public: 
highway.  The  hitching  post,  for  instance,  in  front  of  a  private 
residence,  is  intended  not  only  for  the  convenience  of  the  priv- 
ate individual,  but  for  the  safety  of  the  public  as  well,  since  it 
is  intended  to  guard  against  accidents  resulting  from  runaway 
teams  or  horses.  It  is  quite  conceivable  that  a  shade  tree  lo- 
cated within  the  boundaries  of  the  street  or  highway  may  cause 
an  accident  or  injury  to  a  private  individual  using  the  street. 
But  it  does  not  follow  that  it  constitutes  a  public  nuisance  in  the 
highway.  The  stepping  stone  in  this  case,  located  upon  the 
sidewalk  in  front  of  a  private  house,  was  a  reasonable  and 
necessary  use  of  the  street,  not  only  for  the  convenience  of  the 
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owner  of  the  house,  but  for  other  persons  who  desired  to  visit 
or  enter  the  house  for  business  or  other  lawful  purposes.  It 
did  not  interfere  in  the  least  with  the  use  of  the  roadway  or  bed 
of  the  street;  nor  did  it  interfere  tetany  appreciable  or  unrea- 
sonable extent  with  the  use  of  the  sidewalk.  There  was  eight 
feet  of  a  clear,  open  space  upon  the  sidewalk  fof  the  use  of 
travelers;  and  the  fact  that  the  plaintiff,  while  hurrying  in 
the  nighttime  to  take  a  cab,  stumbled  over  the  stone,  when  the 
place  was  well  lighted  and  the  object  plainly  visible,  does  not 
prove  or  tend  to  prove  that  the  defendant  was  guilty  of  any 
wrong  or  breach  of  duty  in  maintaining  a  stepping  stone  in 
front  of  her  house.  It  is  true  that  the  plaintiff  was  injured,, 
but  that  was  the  result  of  an  accident,  due  possibly  to  his  own 
fault,  but  at  all  events  not  to  any  fault  on  the  part  of  the  defen- 
dant, or  to  any  unlawful  obstiuction  by  the  defendant  of  the 
street.  The  question  involved  in  this  case  is,  we  think,  well 
settled  by  authority.  Dubois  v.  City  of  Kingston,  102  N.  Y. 
219  (6  N.  E.  Rep.  273 ;  55  Am.  Rep.  804)  ;  Dougherty  v.  Trus- 
tees, etc.,  159  N.  Y.  154  (53  N.  E.  Rep.  799).  While  it  is  said 
that  these  cases  involved  only  the  question  of  liability  on  the 
part  of  a  municipality  for  negligence,  they  also  decided  that  the 
existence  of  objects  of  this  character  in  the  streets  is  lawful. 
If  the  city  could  not  be  held  liable  for  permitting  them  to  be 
there  after  notice,  neither  can  the  defendant  be  held  liable  for 
placing  them  there.  The  question  involved  in  this  class  of  cases 
is  whether  the  object  complained  of  is  usual,  reasonable,  or 
necessary  in  the  use  of  the  street  by  the  owner  of  the  premises 
or  any  one  else. 

We  think  that  the  judgment  is  right,  and  must  be  affirmed, 
with  costs. 

Parker,  C.  J.,  and  Bartlett,  Haight,  Martin,  Vann,  and 
Landon,  JJ.,  concur. 
Judgment  affirmed. 

Note. 

The  permanent  and  exclusive  appropriation  of  a  portion  of  a  side- 
walk next  to  a  building  for  a  fruit  stand  constitutes  an  indictable 
nuisance,  although  it  is  erected  on  the  covering  of  an  open  way  to  a 
cellar  which  had  existed  without  objection  for  several  years,  and  was 
erected  under  a  license  from  the  city.  Costello  v.  State,  108  Ala.  45 
(18  So.  Rep.  azo;  35  L.  R.  A.  303).  A  city  is  liable  to  one  injured 
without  his  negligence  by  the  fall  of  a  billboard  negligently  erected 
near  a  sidewalk  and  supported  by  studding  fastened  to  the  sidewalk. 
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it  having  <  knowledge  of  the  dangerous  character  of  the  stnicture. 
-Langan  v.  City  of  Atchison,  35  Kan.  318  (11  Pac.  Rep.  38;  57  Am. 
I^ep.  165).  Permitting  a  hitching  post  to  remain  on  an  unimproved 
street  fifty  feet  in  width,  withtn  six  and  one-half  feet  of  the  property 
line,  is  not  such  a  negligence  as  will  render  a  city  liable  to  one  injured 
by  driving  against  it.  Weinstein  v.  City  of  Terre  Haute,  147  Ind.  556 
(46  N.  E.  Rep.  1004).  A  rock  or  post  placed  on  the  edge  of  a  high- 
way, although  near  the  traveled  portion  thereof,  as  a  protection  to  a 
shade  tree  is  not  per  se  a  nuisance.  Dougherty  v.  Trustees  of  Village 
of  Horseheads,  159  N.  Y.  154  (53  N.  E.  Rep.  799)  ;  City  of  Wellington 
V.  Gregson,  31  Kan.  99  (i  Pac.  Rep.  253;  47  Am.  Rep.  482)  ;  nor  is  a 
public  pump  maintained  by  the  municipal  authorities  in  a  city  street. 
Lostutter  v.  City  of  Aurora,  126  Ind.  436  {26  N.  E.  Rep.  184;  12  L. 
R.  A.  259). 

In  a  recent  case  it  is  held  that  the  duty  imposed  upon  municipal- 
ities by  a  statute  (Ohio  Rey.  Stat.,  §  2640),  requiring  them  to  cause 
streets  and  sidewalks  *'to  be  kept  open  and  in  repair,  and  free  from 
nuisance,"  is  not  violated  by  permitting  a  carriage  block  of  the  usual 
size  to  occupy  the  usual  position  of  such  blocks,  near  the  curb,  and 
not  upon  that  portion  of  the  sidewalk  which  is  designed  for  the  use 
of  pedestrians  going  upon  or  passing  along,  the  walk.  City  of  Cin- 
cinnati v.  Fleischer,  63  O.  St.  229  (58  N.  E.  Rep.  568).  The  court 
say;  "The  duty  of  municipalities  with  respect  to  streets  and  side- 
walks is  imposed  by  section  2640  of  the  Revised  Statutes.  It  is  to 
'cause  them  to  be  kept  open  and  in  repair,  and  free  from  nuisance.' 
They  are  required  to  maintain  such  portions  of  them  as  are  designed 
for  the  use  of  vehicles  and  pedestrians  in  a  condition  of  reasonable 
safety  for  such  use.  They  are  not  required  to  exercise  such  extraordi- 
nary care  as  will  absolutely  prevent  the  occurrence  of  accidents,  nor 
to  prohibit  such  usual  erections  in  proper  portions  of  the  streets  as 
public  convenience  requires.  The  block  over  which  the  plaintiff 
below  fell,  although  upon  the  sidewalk,  was  not  at  a  crossing  nor 
upon  any  portion  of  the  street  designed  for  the  use  of  passing  pe- 
destrians. It  was  within  that  portion  of  the  street  by  the  curb  which, 
according  to  common  knowledge,  is  devoted  to  carriage  blocks,  lamps, 
hitching  posts,  and  shade  trees,  which  pedestrians  of  ordinary  care 
observe  and  avoid.  There  is  no  reason  to  question  the  correctness 
of  the  observation  of  Spear,  J.,  in  Elster  v.  City  of  Springfield,  40  O. 
St.  82,  96  (30  N.  E.  Rep,  274);  The  laying. of  sewers  like  that  of 
gas  and  water  pipes  beneath  the  soil,  and  the  erection  of  lamps  and 
hitching  posts,  etjc.,  upon  the  surface,  is  a  street  use,  sanctioned  as 
such  by  their  obvious  purpose  and  long-continued  usage.'  Any  rule 
which  would  sustain  a  recovery  in  this  case  would  require  munici- 
palities to  'remove  all  shade  trees,  and  all  such  erections,  whatever 
public  inconvenience  might  result  therefrom.  In  the  well-considered 
case  of  Dubois  v.  City  of  Kingston,  102  N.  Y.  219  (6  N.  E.  Rep.  273  ; 
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55  Am.  Rep.  804),  where  the  facts  shown,  and  the  municipal  duties 
involved,  were,  in  substance,  the  same  as  those  which  are  here  pre- 
sented, a  recovery  was  denied." 
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Sec  573.  What  constitdtes  a  nuisance.  Noise  alotie 
may  create  a  nuisance  and  be  enjoined  as  such.  Hill  v.  McBur- 
ney  Oil  &  Fertilizer  Co.,  112  Ga.  788  (38  S.  E.  Rep.  42).  Per- 
sons whose  property  is  injured  and  health  endangered  by  smoke 
and  noxious  gases  from  smelting  works  may  maintain  an  ac- 
tion for  damages,  though  the  business  furnished  employment 
for  nearly  the  whole  community  and  was  carried  on  in  a  suit- 
able locality  and  with  the  most  approved  appliances.  Duck- 
town  Sulphur,  Copper  &  Iron  Co.  v.  Barnes,  Tenn.  (60 
S.  W.  Rep.  593).  See  opinion  for  exhaustive  discussion  and 
review  of  authorities.  A  stable  on  a  city  lot  erected  and  used  in 
a  reasonable  and  suitable  manner  is  not  a  nuisance.  Harvey 
V.  Consumers'  Ice  Co.,  104  Tenn.  583  (58  S.  W.  Rep.  316), 
See  Dubos  v.  Dreyfous,  52  La.  Ann.  11 17  (27  So.  Rep.  663). 
A  privy  is  not  a  nuisance  per  se,  but  may  become  so  under  some 
circumstances ;  and  the  question  whether  it  is  a  nuisance  is  a 
question  of  fact.  Teinen  v.  Lally,  10  N.  Dak.  153  (86  N.  \V. 
Rep.  356).  A  brewery  is  not  a  nuisance  per  se,  and  a  bill  to 
restrain  the  erection  of  a  brewery  must  show  a  threatened  oper- 
ation which  would  render  it  a  nuisance,  and  must  set  out  the 
location  of  the  complainants'  residences  with  sufficient  definite- 
ness  to  show  the  threatened  annoyances  would  be  appreciable 
to  them.  O'Reilly  v.  Perkins,  22  R.  I.  364  (48  Atl.  Rep.  6).  In- 
junction lies  to  prevent  the  running  of  crude  kerosene  oil  from 
a  glass  factory  upon  the  plaintiff's  land,  fouling  the  waters  and 
ruining  the  vegetation.  Starr  v.  Woodbury  Glass  Works, 
N.  J.  Eq.  (48  Atl.  Rep.  911).  An  unauthorized  excava- 
tion in  a  city  street  is  a  nuisance ;  and  so  is  an  excavation  made 
under  proper  municipal  authority,  if  it  is  left  unguarded  during 
the  progress  of  the  work,  or  if  the  street  is  not  restored  to  its 
original  condition  when  the  purpose  of  the  excavation  has  been 
accomplished.  Robinson  v.  Mills,  25  Mont.  391  (65  Pac.  Rep. 
114).  Deposit  of  rubbish  on  a  lot  of  land  within  a  city  does 
not  constitute  a  nuisance  so  as  to  give  an  adjoining  owner  a 
right  of  action  unless  foul  or  unhealthy  gases  or  other  sub- 
stances or  odors  arise  therefrom  to  his  injury ;  the  mere  crea- 
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tion  of  an  unsightly  condition  does  not  constitute  a  nuisance. 
Lane  v.  City  of  Concord,  70  N.  H.  485  (49  Atl.  Rep.  687 ;  85 
Am.  St.  Rep.  643).  The  keeping  of  a  quantity  of  dynamite  in 
a  store  for  the  purpose  of  trade  is  not  a  nuisance  per  se,  but  is 
a  Question  for  the*  jury  to  determine  tmder  all  the  circum- 
stances. Barnes  v.  Zettlemoyer,  Tex.  Civ.  App.  (62  S. 
W.  Rep.  III).  The  maintenance  of  a  magazine  for  storing 
explosives  for  use  in  mines  near  by,  which  has  continued  for 
more  than  thirty  years  and-  was  not  in  a  residence  locality  when 
first  located,  will  not  be  treated  as  a  nuisance  so  as  to  render 
the  owner  thereof  liable  for  injuries  resulting  from  an  explosion 
caused  by  a  stroke  of  lightning.  Tuckashinsky  v.  Lehigh  & 
W.  Coal  Co.,  199  Pa.  St.  515  (49  Atl.  Rep.  308).  A  drainage 
district  having  the  right  of  way  for  the  construction  of  a  ditch 
across  the  land  of  another,  which  constructs  it  so  negligently 
as  to  cause  and  leave  stagnant  water  thereon,  polluting  a  cellar 
and  well  on  the  farm,  destroying  crops  and  rendering  the  place 
unhealthy,  is  liable  for  the  creation  of  a  private  nuisance,  the 
measure  of  damages  for  which  is  the  difference  in  the  market 
value  of  the  land  immediately  before  and  after  the  injury. 
Bungenstock  v.  Nishnabotna  Drainage  Dist.,  163  Mo.  198  (64 
S.  W.  Rep.  149).  The  fact  that  a  husband  uses,  and  as  the 
agent  of  his  wife,  repairs  fences  and  buildings  belonging  to  his 
wife  which  encroach  upon  a  public  street  does  not  render  him 
Hable  for  such  encroachment.  Cook  v.  Bellack,  109  Wis.  391 
(85N.W.Rep.325). 

Sec.  573*  Platform  and  sidewalk  alongside  a  store 
room,  A  platform  70  feet  in  length,  5  feet  wide  and  2  feet 
high,  with  steps  at  each  end,  built  upon  the  sidewalk  alongside 
a  wholesale  grocery  and  used  for  loading  and  unloading  goods, 
is  not  per  se  a  nuisance.  Murphy  v.  Leggett,  164  N.  Y.  121 
(58  N.  E.  Rep.  42).  The  court  say:  "It  is  true  that  persons 
engaged  in  business  in  a  city  have  the  right  to  use  the  streets 
and  sidewalks  for  the  purpose  of  unloading  and  loading  goods 
that  have  to  be  taken  into  and  from  their  buildings  and  store- 
houses. It  is  also  true  that  highways  and  sidewalks  may  be 
temporarily  blocked  when  necessary.  A  person  engaged  in  con- 
structing a  large  building  upon  a  street  may  have  to  make 
necessary  excavation  for  its  foundation,  and  transport  to  it  the 
iron  and  stone  used  in  its  construction.  Heavy  machinery  and 
large  safes  may  be  moved  into  the  buildings,  taking  consider- 
able time,  all  of  which  necessarily  interrupts  and  causes  incon  • 
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venience  to  the  public  in  the  use  of  the  highway.  The  munici- 
palities may  doubtless  provide  rules  or  regulations  controlling 
the  manner  and  times  in  which  these  interruptions  may  be 
made.  They  must  be  necessary,  temporary,  and  reasonable; 
for  no  person  can  be  permitted  to  permanently  or  unreason- 
ably occupy  the  highway  to  the  detriment  of  the  public.  The 
question,  therefore,  always  is  as  to  whether  the  use  is  necessary, 
temporary,  and  reasonable.  In  this  case  the  evidence  tended  to 
show  that  the  defendants  permitted  trucks  loaded  with  goods 
to  be  backed  across  the  sidewalk  so  as  to  avoid  the  necessity  of 
unloading  the  goods  upon  the  walk,  and  then  transferring  them 
across  the  walk  into  the  store.  They  were  engaged  in  taking 
in  goods  from  about  eight  o'clock  in  the  morning  until  6  o'clock 
at  night.  Some  evidence  tends  to  show  that  they  received 
goods  nearly  every  hour  during  the  day,  and  that  it  took  from 
ten  to  fifteen  minutes  to  unload  a  truck.  In  the  case  of  Welsh 
V.  Wilson,  loi  N.  Y.  254  (4  N.  E.  Rep.  633;  54  Am.  Rep. 
698),  it  was  held  that  a  merchant,  in  removing  cases  of  mer- 
chandise from  his  store,  had  the  right  to  place  a  pair  of  skids 
from  a  truck  across  the  sidewalk  to  the  steps  of  his  store,  and 
that  a  person  passing  along  the  walk,  who  undertook  to  pass 
around  the  skids  by  the  steps  to  the  door,  and  in  so  doing 
slipped  and  was  injured,  could  not  recover.  In  that  case  the 
walk  had  been  occupied  but  two  or  three  minutes,  and  it  would 
take  but  two  minutes  more  to  complete  the  loading.  It  was 
held  that  the  use  made  of  the  sidewalk  was  necessary  and  rea- 
sonable. While  we  approve  fully  of  the  conclusion  reached  in 
that  case  under  the  facts  there  disclosed,  it  should  not  be  under- 
stood as  authorizing  the  practical  obstruction  of  a  street  for  the 
greater  portion  of  the  time,  or  as  establishing  a  hard  and  fast 
rule  which  must  control  in  all  cases.  Places  and  circumstances 
widely  differ.  That  which  would  but  slightly  inconvenience 
the  public  in  one  place  might  in  another  very  seriously  impede 
and  discommode  travelers.  The  use  by  a  merchant  of  a  back 
street  but  little  traveled  might  be  reasonable  and  justified,  while 
a  like  use  of  a  main  thoroughfare,  constantly  crowded  with 
passing  people,  would  become  at  once  unreasonable,  and  a 
nuisance  that  could  not  be  tolerated.  Reasonable  use,  therefore, 
is  ordinarily  a  question  of  fact,  depending  upon  its  being  tem- 
porary and  necessary,  having  reference  to  time,  place,  and  cir- 
cumstances. Callahan  v.  Gilman,  107  N.  Y.  360,  365  (14  N.  E. 
Rep.  264;  I  Am.  St.  Rep.  831)." 
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Sec.  574.    Unsightly  structures  and  disorderly  resorts. 

An  unsightly  fence  lawfully  erected  by  one  upon  his  own 
premises,  though  maliciously  done  to  obstruct  the  light,  air 
and  view  of  his  neighbor's  property,  cannot  be  enjoined  as  a 
nuisance,  although  the  value  of  the  property  is  injured  and  its 
use  for  residence  purposes  will  have  to  be  abandoned  if  the 
fence  is  maintained.  Metzger  v.  Hochrein,  107  Wis.  267  (83 
N.  W.  Rep.  308;  50  L.  R.  A.  305;  81  Am.  St.  Rep.  841).  N. 
H.  Pub.  Stat.  ch.  ^^,  §  8,  providing  that  "if  any  buildings 
structure  or  fence  is  erected  or  continued  upon  or  over  any  high- 
way so  as  to  obstruct  the  same  or  lessen  the  full  breadth 
thereof,  it  shall  be  deemed  a  public  nuisance,"  is  violated  by 
the  construction  of  a  bay  window  on  a  building  so  as  to  project 
four  and  one-half  feet  over  a  street,  although  it  does  not  extend 
downward  within  eight  feet  of  the  surface  of  the  street.  State 
V.  Kean,,  69  N.  H.  122  (45  Atl.  Rep.  256;  48  L.  R.  A.  102). 
Particular  structures  held  to  be  a  nuisance,  under  N.  H.  Pub. 
Stat.,  ch.  143,  §§  28,  29.  Horan  v.  Byrnes,  70  N.  H.  531 ;  49 
Atl.  Rep.  569). 

The  maintenance,  in  an  otherwise  quiet  and  lawabiding 
neighborhood,  of  a  disorderly  resort,  where  great  numbers  of 
idle,  dissolute  and  vicious  persons  of  both  sexes  congregate  by 
day  and  by  night,  and  upon  every  day  of  the  week,  where  intox- 
icating liquors  are  unlawfully  sold,  and  where  loud  talking, 
brawling,  and  fighting  are  carried  on,  which  may  render  other 
real  estate  in  its  vicinity  less  desirable  for  residence  purposes, 
and  less  comfortable  to  the  occupants,  and  thereby  injure  the 
property  and  reduce  its  value,  may  be  enjoined  as  a  private 
nuisance  by  owners  of  real  estate  in  that  vicinity  which  is  thus 
injuriously  affected,  regardless  of  the  fact  that  such  an  institu- 
tion is  also  a  public  nuisance,  or  was  in  existence  when  the  com- 
plainant acquired  his  property.  Kissel  v.  Lewis,  156  Ind.  233 
(59  N.  E.  Rep.  478). 

Sec.   575.    Discharge   of   water,   drains  and   sewers. 

Maintaining  downspouts  on  a  house  so  as  to  cast  w^ater  col- 
lected therein  from  the  roof  out  upon  the  sidewalk  in  such  a 
way  that  it  f  reezzes  and  renders  the  walk  dangerous  to  the  pub- 
lic constitutes  a  public  nuisance.  Leahan  v.  Cochran,  178  Mass. 
566  (60  N.  E.  Rep.  382;  53  L.  R.  A.  891 ;  86  Am.  St.  Rep. 
506).  The  creation  of  a  filthy  mudhole  on  the  lands  of  another 
by  the  discharge  through  a  drain  across  them  of  the  refuse  of  a 
creamery,  which  the  landowner  was  compelled  to  fence  to  pro- 
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tect  his  stock,  and  the  smell  from  which  extended  several  hun- 
dred feet  resulting  in  decreasing  the  rental  value  of  the  land, 
constitutes  a  nuisance  which  may  be  abated.  Van  Fossen  v. 
Clark,  113  la.  86  (84  N.  W.  Rep.  989;  52  L.  R.  A.  279).  A 
canning  factory  company  is  liable  for  damages  to  the  land  of  an- 
other resulting  from  its  discharging  thereon  its  waste  through 
a  drain,  although  it  cannot  obviate  the  nuisance  without  great 
expense  and  the  landowner  might  have  obviated  the  injury  at  a 
trifling  expense.  T.  A.  Snider  Preserve  Co.  v,  Beemon,  (Ky.) 
60  S.  W.  Rep.  849  (22  Ky.  Law  Rep.  1527),  An  injunction 
may  be  had  against  a  county  threatening  to  create  a  nuisance 
on  land  by  making  it  the  outlet  for  a  system  of  drainage  for 
water  closets  in  a  court  house  which  it  has  in  process  of  erec- 
tion, although  at  the  time  of  filing  the  bill  the  building  is  not 
completed  and  the  closets  have  not  been  built.  Pearce  v.  Gib- 
son County,  107  Tenn.  224  (64  S.  W.  Rep.  33;  55  L.  R.  A. 
477).  A  city  sued  for  damages  resulting  from  a  nuisance 
caused  by  the  spreading  of  sewage  discharged  on  its  sewer 
farm,  may  have  indemnity  from  its  tenants  of  such  farm,  on  its 
being  shown  that  their  wrongful  active  interference  with  ar- 
rangements made  by  the  city  for  the  disposition  of  the  sewage, 
was  the  cause  of  the  injuries  complained  of.  City  of  San  An- 
tonio V.  Smith,  94  Tex.  266  (59  S.  W.  Rep.  1109). 

Sec  576.  Blacksmith  shop^Injunction  against  as  a 
nuisance.  A  blacksmith  shop  is  not  per  se  a  nuisance; 
and  an  injunction  will  not  be  granted  against  the  erection  of  a 
building  in  which  the  owner  proposes  to  locate  an  engine  and 
conduct  a  "machine  and  blacksmith  shop,"  unless  the  fact  that 
such  a  building  will  be  a  nuisance  if  so  used  is  made  clearly  to 
appear  beyond  all  ground  for  questioning.  The  fact  that  insur- 
ance rates  on  adjoining  property  will  be  increased  is  not  suf- 
ficient ground  for  injunction.  Chambers  v.  Cramer,  49  W".  Va. 
395  (38  S.  E.  Rep.  691).  .The  court  concludes  an  exhaustive 
discussion  on  when  the  erection  of  a  building  to  be  occupied  ijy 
a  legitimate  business  may  be  enjoined  as  a  nuisance,  by  saying: 
"Appellee  cites  in  support  of  his  contention  several  authorities, 
some  of  which  seem  to  favor  him,  and  yet  the  most  of  them  do 
not  help  his  case ;  e.  g.,  take  Whitney  v.  Bartholomew,  21  Conn. 
213.  It  is  there  held  that  a  blacksmith  shop  is  not  a  nuisance 
per  se ;  but  it  was  shown  upon  the  trial  that  the  large  carriage 
factory  and  blacksmith  shop  had  several  chimneys,*  and  the 
shop  and  chimneys  were  placed  near  the  dividing  line  between 


§  576  NUISANCE  536 

the  lands  of  the  parties,  and  in  consequence 'of  the  location  and 
use  of  the  blacksmith  shop  the  cinders,  ashes  and  smoke  issuing 
therefrom  were  thrown  in  large  quantities  upon  the  plaintiff's 
house  and  land,  rendering  the  water  unfit  for  use  and  the  house 
nearly  untenantable.  The  defendant  was  held  liable.  This  is 
a  case  where  an  actual  nuisance  was  established.  The  business 
was  shown  to  be  improperly  conducted,  making  it  a  nuisance  to 
plaintiff,  by  destroying  his  property  for  residence  purposes. 
Also  the  case  of  Bowen  v.  Mauzy,  117  Ind.  258  (19  N.  E.  Rep. 
526) ,  where  it  was  held  that  the  business  of  blacksmithing  and 
horseshoeing  is  lawful  and  not  of  itself  a  nuisance,  and  the  pre- 
sumption is  that  one  about  to  engage  therein  will  conduct  the 
same  in  a  proper  manner.  So  in  the  case  of  Ray  v.  Lynes,  10 
Ala.  63,  it  is  held,  'A  blacksmith  shop  in  a  small  village  is  not, 
in  judgment  of  law,  a  nuisance,  so  as  to  authorize  a  court  of 
chancery  to  interpose  by  injunction  and  prevent  its  erection.' 
Then:  'Quaere:  Whether  a  blacksmith  shop  might  not  be  so 
inartificially  and  improperly  constructed  as  to  be  peculiarly  li- 
iMe  to  fire,  and  subject  to  be  abated  as  a  nuisance  in  a  town.' 
And  appellants  cite  the  case  of  Faucher  v.  Grass,  60  la.  505 
(15  N.  W.  Rep.  302),  where  it  was  held  that  *a  blacksmith 
shop  is  not  a  nuisance  per  se,  and  a  decree  declaring  a  certain 
shop  to  be  a  nuisance,  and  restraining  its  further  use  as  such, 
should  not  go  so  far  as  to  restrain  the  further  use  of  the  lot 
on  which  the  shop  is  situated,  for  such  a  shop.'  The  judge,  in 
writing  the  opinion  of  the  court,  says:  The  shop  may  be  so 
constructed  with  a  view  to  deaden  the  noise  of  the  anvil  and 
other  noises,  the  forges  may  be  so  placed,  and  the  smoke  and 
gases  may  be  so  conducted  away,  and  the  business  may  be  so 
prosecuted,  that  the  shop  would  not  be  regarded  by  the  law  as  a 
nuisance.  This  may  be  true  of  a  blacksmith  shop  erected  on 
the  site  of  the  present  shop,  or  upon  any  other  place  upon  the 
lots  of  the  defendants.*  The  case  of  Tanner  v.  Trustees,  5  Hill, 
121  •(40  Am.  Dec.  337),  and  State  v.  Haines,  30  Me.  65  cited 
by  appellee,  are  both  for  the  suppression  of  bowling  alleys,  as 
nuisances,  and  much  of  the  same  character  as  that  of  Snyder 
v.  Cabell,  29  W.  Va.  48  (i  S.  E.  Rep.  241),  wherein  a  skating 
rink  was  enjoined  as  a  nuisance.  Neither  the  bowling  alley 
nor  the  skating  rink  is  of  any  service  to  the  community  where 
•it  may  exist,  and  just  to  the  extent  it  interferes  with  the  enjov- 
ment  of  any  of  the  residents  in  the  locality,  or  causes  any  incon- 
venience,* it  is  a  nuisance,  being  of  no  use  to  the  public  in  any 
way  whatever.    The  case  most  favorable  to  appellee,  cited  by 
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him,  is  that  of  Whitaker  v.  Hudson,  65  Ga.  43,  where  it  is 
held  that,  'though  a  blacksmith  shop  may  not  be  a  nuisance  per 
se,  yet  the  discretion  of  the  chancellor  enjoining  its  erection 
will  not  be  controlled  when  the  affidavits  submitted  as  to 
whether  the  shop,  under  the  circumstances  of  this  particular 
case,  wouM  constitute  a  nuisance,  in  his  opinion,  in  favor  of 
complainant.'  In  the  opinion  the  court  says :  The  granting  of 
this  injunction  by  the  chancellor  shows  that  the  evidence,  in 
his  opinion,  preponderated  in  favor  of  the  complainant,  and  that 
he  would  allow  a  jury  to  pass  thereon,  and  therefore  we  will 
not  interfere  with  his  judgment.  And  we  will  add  that  if  he 
had  refused  it  we  should  not  have  reversed  it,  but  would  have 
allowed  the  case  to  have  gone  before  the  jury,  under  the  law, 
and  let  it  be  ascertained  upon  the  trial  whether,  in  the  enjoy- 
ment and  exercise  of  a  clear  legal  right,  which  is  not  declared 
by  the  law  or  the  courts  to  be  a  nuisance  per  se,  it  is  possible 
that  it  may  be  so  used  as  to  become  a  legal  injury  and  an  in- 
fringement on  the  legal  rights  of  others,  and  therefore  a 
nuisance.'  From  reading  the  opinion  in  that  case,  I  take  it  that 
it  was  shown  conclusively  that  the  allegations  of  the  bill  were 
sustained,  which  were  that  the  action  of  the  defendants  was 
done  to  annoy  and  worry  plaintiff  and  his  family,  and  to  force 
him  to  purchase  the  land  upon  which  the  shop  was  proposed 
to  be  erected  at  double  its  real  value,  and  it  was  alleged  in 
the  bill  and  admitted  in  the  answer  that  defendants  had  an- 
other blacksmith  shop  in  the  same  village." 

Sec.  577.    Liability  for  continuing  a  nuisance.    The 

grantee  or  lessee  of  the  creator  of  an  obstruction  to  drainage 
constituting  a  private  nuisance  has  no  duty  to  remove  said  ob- 
struction until  after  notice  and  demand  for  removal ;  but  after 
such  notice  and  demand  the  continuance  of  the  obstruction  be- 
comes a  nuisance,  and  the  duty  to  remove  or  compensate  arises. 
Delaney  v.  Georgia,  etc.  Ry.  Co.,  58  S.  C.  357  (36  S.  E.  Rep. 
699;  79  Am.  St.  Rep.  843).  The  rule  requiring  notice  to  a 
grantee  of  premises  containing  a  nuisance  to  abate  it  does  not 
apply  where  the  nuisance  is  a  public  one.  Leahan  v.  Cochran, 
178  Mass.  566  (60  N.  E.  Rep.  382 ;  53  L.  R.  A.  891 ;  86  Am. 
St.  Rep.  506).  A  landlord  is  liable  when  he  rents  his  prem- 
ises for  the  purpose  of  the  establishment  thereon  of  a  nuisance ; 
but  where  the  nuisance  is  created  after  the  leasing,  by  the  tenant, 
without  the  knowledge  or  consent  of  the  landlord,  the  latter  is 
not  liable  for  the  maintenance  of  a  nuisance  on  the  leased  prem- 
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ises.  Maxwell  v.  Shirts,  27  Ind.  App.  529  (61  N.  E.  Rqj. 
754 ;  87  Am.  St.  Rep.  268).  For  exhaustive  collation  of  author- 
ities on  "The  liability  of  property  owner  for  a  nuisance  which 
he  did  not  create,"  see  note  in  86  Am.  St.  Rep.  508-523. 

Sec.  578.  Liability  of  owner  for  nuisance  maintained 
by  his  licensee.  An  owner  of  land  who  knowingly  permits 
the  maintenance  thereon  of  structures  constituting  a  nuisance, 
erected  by  one  conducting  mining  operations  on  the  land  as  his 
licensee,  is  liable  to  third  persons  injured  thereby.  Inhabitants 
of  Rockport  V.  Rockport  Granite  Co.,  177  Mass.  246  (58  X.  E. 
Rep.  1017;  51  L.  R.  A.  779).  The  court  say:  "It  was  helclin 
Gray  v.  Gaslight  Co.,  114  Mass.  149  (19  Am.  Rep.  324),  that 
an  owner  was  liable  where  the  chimney  of  a  building  in  his 
exclusive  occupation  had  been  made  dangerous  to  those  trav- 
eling on  the  highway  by  the  act  of  a  third  person  in  attach- 
ing a  telegraph  wire  to  it.  We  have  no  doubt  that  an  owner  is 
bound  to  see  to  it  that  his  land  is  so  managed  by  persons 
brought  onto  it  by  him  as  not  to  cause  injury  to  others;  and 
that  if  a  structure  is  erected  on  his  land  by  a  licensee,  which  is 
in  fact  a  nuisance,  and  he  suffers  it  to  remain  there,  he  is  liable 
to  any  one  injured  thereby,  at  any  rate  when  he  knows  of  the 
existence  of  the  thing  which  constitutes  the  nuisance.  That 
there  might  be  such  a  duty  on  the  owner  of  land  was  sug- 
gested by  Littledale,  J.,  in  Laugher  v.  Pointer,  5  Bam.  &  C. 
547,  560,  a  case  which  had  to  do  with  personal  property,  but 
in  which  the  whole  subject  was  discussed ;  and  that  sugges- 
tion has  since  been  quoted  with  approval.  See  Parke,  B.,  in 
Quarman  v.  Burnett,  6  Mees.  &  W.  499,  and  in  Rapson  v. 
Cubitt,  9  Mees,  &  W.  710,  714;  Creswell,  J.,  in  Rich  v.  Baster- 
field,  4  C.  B.  783;  Rolfe,  B.,  in  Reedie  v.  Railroad  Co.,  4 
Exch.  244;  Jessel,  M.  R.,  in  White  v.  Jameson,  L.  R.  18  Eq. 
303,  305.  This  principle  was  enforced  in  White  v.  Jameson, 
L.  R.  18  Eq.  303 ;  Chibnall  v.  P^iul,  29  WT<ly.  Rep.  536 ;  Attor- 
ney General  v.  Stone,  12  Times  Law  Rep.  76.  And  see  Thomas, 
J.,  in  Hillard  v.  Richardson,  3  Gray,  349,  366  (63  Am.  Dec, 
743).  Compare  Gray  v.  Gaslight  Co.,  114  Mass.  149,  153  (19 
Am.  Rep.  324),  and  Tarry  v.  Ashton,  i  Q.  B.  Div.  314,  as  to 
the  necessity  of  knowledge  on  the  part  of  the  landowner." 

Sec.  579.  Legislative  and  municipal  control.  A  pro- 
vision in  a  city  charter  (N.  J,  Pub.  Laws  1857,  p.  116)  giving 
its  common  council  power  "to  prevent  or  regulate  the  erection 
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or  construction  of  any  stoop,  step,  platform,  bay-window,  cellar 
door,  area,  descent  into  a  cellar  or  basement,  sign  or  any  post 
or  erection,  or  any  projection  or  otherwise  in,  over  or  upon  any 
street  or  avenue,  and  to  remove  the  same  at  the  expense  of  the 
owner  or  occupant  of  the  premises,"  does  not  authorize  an  or- 
dinance granting  permission  to  a  property  owner  to  construct 
and  maintain  an  archway  over  a  street  connecting  buildings  on 
each  side  thereof.  State  v.  Board  of  Street  and  Water  Com'rs, 
65  N.  J.  L.  307  (47  Atl.  Rep.  466).  A  cemetery  is  not  a 
nuisance  per  se,  and  power  given  a  city  "to  prevent  and  remove 
nuisances,  and  to  declare  what  shall  constitute  the  same,"  and 
"to  provide  for  the  health,  cleanliness,  ornament,  peace,  and 
good  order  of  the  city,"  does  not  authorize  an  ordinance  restrict- 
ing the  burial  of  the  dead  to  certain  districts  within  its  limits, 
which  by  its  provisions  prohibits  such  burial  in  territory  distant 
more  than  half  a  mile  from  any  inhabitants  or  public  thorough  • 
fare,  where  such  burial  might  be  made  without  giving  offense 
10  any  human  sense  or  endangering  the  health  of  the  com- 
munity, Wygant  v.  McLauchlan,  39  Or.  429  (64  Pac.  Rep, 
867;  54  L.  R.  A.  636;  87  Am.  St.  Rep.  673).  See  opinion  for 
collation  of  authorities.  A  municipal  ordinance  declaring  cer- 
tain acts  to  be  a  nuisance  is  not  conclusive  evidence  that  par- 
ticular acts  of  that  general  character  are  nuisances.  Lane  v. 
City  of  Concord,  70  N.  H.  485  (49  Atl-  Rep.  687;  85  Am.  St. 
Rep.  643).  In  an  opinion  containing  an  elaborate  discussion  of 
the  subject,  the  supreme  court  of  Georgia  holds  that,  save  and 
except  as  to  those  things  which  are  by  the  common  or  statute 
law  declared  to  be  nuisances  per  se,  or  which  are  in  their  very 
nature  palpably  and  indisputably  such,  neither  the  municipal 
authorities  of  any  city  of  that  state,  nor  any  department  thereof 
which  has  been  given  the  power  to  abate  nuisances,  has  the  legal 
right  summarily  to  compel  the  abatement  of  a  particular  thing 
or  act  as  a-  nuisance,  without  reasonable  notice  to  the  person 
alleged  to  be  maintaining  or  doing  the  same  of  the  time  and 
place  for  hearing  and  determining  whether  such  thing  or  act 
does  in  law  constitute  a  nuisance.  Western  &  A.  R.  Co.  v. 
City  of  Atlanta,  113  Ga.  537  (38  S.  E.  Rep.  996;  54  L.  R.  A. 
294). 

Sec.  580.  Power  of  municipality  to  revoke  a  license 
granted  by  it  to  extent  operations  thereunder  have  become 
a  nuisance.  Where  a  municipality  granting  one  permis- 
sion to  erect  and  operate  a  carpenter  shop  with  knowledge  that 
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a  steam  engine  will  be  used  therein,  afterward  modifies  the  per- 
mit so  as  to  forbid  the  use  of  the  engine,  presumably  on  ac- 
count of  such  use  being  a  nuisance,  it  is  not  liable  for  damages 
occasioned  to  the  licensee  by  its  action.  Wood  v.  City  of  Hin  • 
ton,  47  W,  Va.  645  (35  S.  E.  Rep.  824).  The  court  say :  "The 
refusal  of  the  town  authorities  to  permit  the  use  of  a  steam  en- 
gine in  the  building  complained  of  is  probably  because  of  its 
being  a  nuisance,  either  from  fire,  smoke,  or  noise,  or  all  com- 
bined. Whether  it  was  so  or  not,  that  was  a  matter  for  the 
council  to  determine;  and,  it  having  so  determined,  its  action 
is  final,  unless  annulled  by  proper  judicial  proceedings.  This 
right  of  the  council  seems  to  be  conceded,  but  the  complaint  is 
that  the  council  first  gave  permission,  and  then,  after  it  had 
been  acted  upon  by  the  plaintiflFs  at  large  expense,  it  revoked 
the  authority  to  use  a  steam  engine,  and  thereby  caused  the 
plaintiffs  loss  and  damages.  If  the  council  is  wrong  in  the 
course  it  pursued,  the  town  is  in  no  sense  liable.  Even  after 
the  works  were  fully  erected  and  in  operation  the  town  would 
have  had  the  right  to  abate  them,  if  they  proved  to  be  a 
nuisance  to  the  public  or  individuals.  This  belongs  to  its  gov- 
ernmental and  public  powers.  Every  person  engaged  in  a 
business  that  may  become  a  nuisance  must  take  notice  of  the 
law  in  this  respect,  although  permitted  to  do  so  in  the  beginning 
by  public  authority.  This  is  a  risk  assumed  when  such  business 
is  engaged  in  by  such  person.  It  is  beyond  the  power  of  the 
town  council  to  contract  away  the  authority  to  prevent  or  abate 
nuisances,  and  if  they  should  do  so,  their  acts  are  ultra  vires 
null  and  void,  and  the  town  is  not  bound  thereby,  nor  made 
liable  to  damages  by  reason  of  a  breach  of  such  void  contract. 
Parkersburg  Gas  Co.  v.  City  of  Parkersburg,  30  W.  Va.  435  (4 
S.  E.  Rep.  650) ;  Spilman  v.  City  of  Parkersburg,  35  W.  Va. 
605  (14  S.  E.  Rep.  279).  It  is  not  averred  in  the  declaration 
that  the  act  complained  of  was  wrongful  or  illegal,  and,  if  not, 
the  town  could  not,  certainly,  be  liable  for  the  lawful  acts  of 
any  of  its  authorities.  If  either  the  granting  the  permit  in  the 
first  instance,  or  revoking  it  in  the  second,  was  an  unlawful 
assumption  of  authority,  which  is  not  averred  in  the  declara- 
tion, the  town  could  not  be  held  liable  for  damages  consequent 
thereon  or  arising  therefrom.  It  has  been  repeatedly  held  that, 
*as  to  the  powers  and  functions  of  an  incorporated  town  of  a 
public  governmental  character,  it  is  not  liable  for  damages 
caused  by  the  wrongful  acts  of  negligence  of  its  officers  or 
agents  therein/     Bartlett  v.  Town  of  Clarskburg,  45  W.  Va. 
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393  (31  S.  E.  Rep.  918;  43  L.  R.  A.  295;  y2  Am.  St.  Rep. 
817) ;  Thomas  v.  Town  of  Grafton,  34  W.  Va.  282  (12  S.  E. 
Rep.  478 ;  26  Am.  St.  Rep.  924)  ;  Brown's  AdmV  v.  Town  of 
Guyandotte,  34  W.  Va.  299  (12  S.  E.  Rep.  707;  11  L.  R.  A. 
121) ;  Mendel  v.  City  of  Wheeling,  28  W.  Va.  233  (57  Am. 
Rep.  664).  If  the  act  complained  of  was  a  lawful  exercise  of 
power,  which  appears  to  be  admitted  in  the  declaration,  the 
town  could  not  be  held  liable,  although  injurious  to  the  indi- 
vidual. Such  injuries  always  are  the  result  of  the  prevention 
or  abatement  of  nuisances,  and  yet  theyjnust  be  prevented  or 
abated  by  the  public  power ;  and  the  nuisancer  must  bear  the 
loss  occasioned  thereby,  even  to  the  expense  of  abatement. 
Baumgartner  v.  Hasty,  100  Ind.  575  (50  Am.  Rep.  830) ; 
Meeker  v.  Van  Rensselaer,  15  Wend.  397." 

Sec.  581.  Injunction  by  state  against  criminal  nuis- 
ance. An  injunction  will  not  be  granted  on  the  application 
of  the  state,  to  suppress  a  gambling  house,  where  no  injury 
to  property  is  shown,  where  no  person  has  been  annoyed  or 
disturbed,  where  gambling  in  all  of  its  forms  is  made  a  crim- 
inal offense  by  statute,  and  the  ordinary  criminal  process  for 
its  punishment  and  suppression  is  in  full  force  and  available  to 
the  state.  State  v.  O'Leary,  155  Ind.  526  (58  N.  E.  Rep.  703 ; 
52  L.  R.  A.  299).  The  court  say:  "While  it  is  probably  true 
that  every  indictable  nuisance  may,  under  particular  circum- 
stances, be  enjoined,  it  cannot  be  said  that  a  court  of  equity  is 
bound  in  every  case  to  award  the  extraordinary  remedy  of  in- 
junction upon  the  naked  proof  of  the  existence  of  such  a 
nuisance.  The  circumstance  that  the  acts  constituting  the 
nuisance  are  crimes  or  misdemeanors,  and  punishable  as  such« 
is  not  of  itself  a  sufficient  reason  for  refusing  the  writ.  Colum- 
bian Athletic  Club  v.  State,  143  Ind.  98  (40  N.  E.  Rep.  914 ; 
28  L.  R.  A.  y2y ;  52  Am.  St.  Rep.  407)  ;  State  v.  Crawford,  28 
Kan.  726  (42  Am.  Rep.  182)  ;  State  v.  Saunders,  66  N.  H.  39 
(25  Atl.  Rep.  588 ;  18  L.  R.  A.  646)  ;  In  re  Debs,  158  U.  S. 
564  (15  Sup.  Ct.  Rep.  900;  39  L.  Ed.  1092)  ;  Littleton  v.  Fritz, 
65  la.  488  (22  N.  W.  Rep.  641 ;  54  Am.  Rep.  19)  ;  Port  of  Mo- 
bile V.  Louisville  &  N.  R.  Co.,  84  Ala.  115  (4  So.  Rep.  106; 
5  Am.  St.  Rep.  342).  Unless  it  appears  not  only  that  a  public 
nuisance  exists,  but  that  the  public  is  subjected  to  actual  annoy- 
ance or  injury  by  it,  the  courts  generally  refuse  to  interfere  by 
injunction,  at  least  before  indictment  and  a  trial  and  convic- 
tion at  law.    Another  element  is  usually  found  in  the  cases 
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where  an  injunction  has  been  granted  to  suppress  an  indict- 
able nuisance,  and  that  is  the  existence  of  some  circumstances 
which  seemed  to  render  the  immediate  interference  of  the  court 
necessary  to  prevent  a  real  injury  to  the  public;  proof  of  an 
exigency  which  the  ordinary  process  of  the  court  was  not  ade- 
quate to  meet  generally  being  required.  In  the  present  case 
every  unlawful  act  charged  in  the  information  as  constituting 
the  nuisance  complained  of  is  a  crime  or  misdemeanor,  and  is 
subject  to  indictment  and  punishment  under  the  Criminal  Code. 
The  premises  where  Hie  gambling  is  alleged  to  be  carried  on 
are  not  in  a  populous  neighborhood,  but  out  upon  a  prairie; 
the  nearest  house  being  nearly  a  quarter  of  a  mile  distant.  The 
place  has  not  been  recently  established,  so  that  time  was  not 
afforded  within  which  to  present  the  offenders  before  the 
grand  jury,  but  its  existence  has  been  of  long  standing  and 
notorious.  So  far  as  the  record  discloses,  no  private  person  has 
made  complaint  of  any  injury  sustained  or  likely  to  be  sustained 
by  himself  or  his  property.  Under  these  circumstances,  we  can 
see  no  legal  reason  why  resort  should  not  be  had  to  criminal 
proceedings  to  punish  and  suppress  acts,  every  one  of  which  is 
expressly  forbidden  by  the  Code^  as  a  crime  or  a  misdemeanor, 
instead  of  casting  the  burden  of  the  abatement  of  these  unlaw- 
ful practices  upon  the  civil  side  of  the  court.  A  civil  suit  by 
information,  in  the  name  of  the  state,  filed  by  the  attorney  gen- 
eral and  the  local  prosecuting  attorney,  is  but  an  indirect  method 
of  accomplishing  an  end  which  could  more  properly  and  more 
satisfactorily  be  attained  by  indictment.  The  apathy  or  sym- 
pathy of  the  local  community,  and  the  negligence  of  the  public 
officers,  which  prevent  a  criminal  prosecution,  or  render  its  re- 
sult doubtful,  cannot  be  regarded  as  a  reason  why  a  dvil  action 
should  be  substituted  for  a  criminal  proceeding,  and  the  alleged 
violations  of  the  criminal  law  should  be  tried  and  determined 
by  a  judge  instead  of  a  jury.  Mains  v.  State,  42  Ind.  327  (13 
Am.  Rep.  364) ;  State  v.  Houck,  73  Ind.  37;  2  Bish,  Cr.  Proc. 
§  813 ;  People  v.  Equity  Gaslight  Co.,  141  N.  Y.  232  (36  N.  E. 
Rep.  194)  ;  Attorney  General  v.  Tudor  Ice  Co.,  104  Mass.  239 
(6  Am.  Rep.  227)  ;  State  v.  Patterson,  14  Tex.  Qv.  App.  465 
(37  S.  W.  Rep.  478).  Injunctions  have  been  granted  at  the 
instance  of  the  attorney  general  of  the  state,  to  prevent  the  de- 
struction of  a  bridge  upon  a  public  highway — Attorney  Gen- 
eral v.  Forbes,  2  Mylne  &  Co.  123 ; — ^to  prevent  the  deposit  of 
filth  and  noxious  refuse  matter  upon  a  private  vacant  lot  in  the 
city  of  London — Attorney  General  v.  Heatley,  [1897]  i  Ch. 


543  EPITOME  OF  CASES  §  581 

Div.*  560 ; — ^to  prevent  obstructions  to  the  freedom  of  interstate 
commerce, — In  re  Debs,  158  U.  S.  564  (15  Sup.  Ct.  Rep.  900; 
39  L.  Ed.  1092 ; — ^to  prevent  nuisances  upon  public  highways — 
Green  v.  Oakes,  17  111.  249 ;  Craig  v.  People,  47  111.  487 ; — to 
prevent  the  obstruction  of  rivers,  harbors,  or  other  navigable 
waters — People  v.  Vanderbilt,  28  N.  Y.  396  (84  Am.  Dec. 
351)  ;  Davis  v.  Mayor,  14  N.  Y.  526  (67  Am.  Dec.  186)  ; — ^to 
prevent  the  pollution  of  streams — Attorney  General  v.  Board, 
L.  R.  18  Eq.  172 ; — ^to  restrain  a  corporation  from  exercising  a 
franchise  not  granted  to  it  by  law — People  v.  Third  Ave.  R. 
Co.,  45  Barb.  63.  On  the  other  hand,  there  are  many  cases 
where  a  violation  of  law  occurs,  with  injury  either  to  the  public 
or  private  individuals,  in  which  relief  by  injunction  has  been 
denied.  It  is  said  in  High,  Inj.  §  23,  that :  The  subject-matter 
of  the  jurisdiction  of  equity  being  the  protection  of  private 
property  and  of  civil  rights,  courts  of  equity  will  not  interfere 
for  the  punishment  or  prevention  of  mere  criminal  or  immoral 
acts,  unconnected  with  violations  of  private  rights.  Equity  has 
no  jurisdiction  to  restrain  the  commission  of  crimes,  or  to  en- 
force moral  obligations  and  the  performance  of  moral  duties ; 
nor  will  it  interfere  for  the  prevention  of  an  illegal  act,  merely 
because  it  is  illegal,  and,  in  the  absence  of  any  injury  to  prop- 
erty rights,  it  will  not  lend  its  aid  by  injunction  to  restrain  the 
violation  of  public  or  penal  statutes,  or  the  commission  of  im- 
moral or  illegal  acts.  Thus,  the  relief  has  been  refused  to  pre- 
vent persons  from  carrying  on  the  business  of  banking,  in  viola- 
tion of  a  statute  restraining  unincorporated  banking  associa- 
tions. So,  where  it  was  sought  to  enjoin  defendants  from  run- 
ning their  street  cars  on  Sunday,  in  violation  of  a  statute  mak- 
ing it  a  penal  offense,  the  relief  was  refused,  although  the  action 
was  brought  by  pew  holders  and  property  owners  on  the  line 
of  defendants'  track.  In  all  such  cases  ample  remedy  may  be 
had  by  proceedings  at  law,  and,  the  offense  being  damnum 
absque  injuria,  courts  of  equity  will  not  interfere.  And,  in  ac- 
cordance with  the  well-settled  doctrine  that  equity  will  not  in- 
terfere with  the  administration  of  the  criminal  laws  of  the 
state,  an  injunction  will  not  be  granted  against  the  enforcement 
of  executions  for  costs  issued  against  an  unsuccessful  party  to 
a  criminal  prosecution.  Nor  will  a  court  of  equity  enjoin  a  judg- 
ment imposed  for  violating  a  law  of  the  state.  Nor  will  it  en- 
join suits  of  a  criminal  nature.*  See,  also,  Wood,  Nuis.  (2d 
Ed.)  §  788;  Shoe  Co.  v.  Saxey,  131  Mo.  212  (32  S.  W.  Rep. 
1 106;  52  Am.  St  Rep.  622)  :  State  v.  Patterson,  14  Tex.  Civ. 
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App.  465  (37  S.  W.  Rep.  478) ;  Attorney  General  v.  Tudor 
Ice  Co.,  104  Mass.  239  (6  Am.  Rep.  227) ;  State  v.  Uhrig,  14 
Mo.  App.  413.  It  may  be  stated  that  where  the  injury  is  press- 
ing or  imminent,  so  that  the  public  safety  is  menaced  or  public 
rights  are  obstructed  or  interfered  with,  and  the  special  circum- 
stances are  such  that  the  ordinary  process  of  the  courts  is  not 
sufficiently  prompt  or  effective  to  prevent  such  injury  or  ob- 
struction, the  remedy  by  injunction  may  be  applied,  provided 
tne  right  is  clear,  and  the  wrong  has  not  been  acquiesced  in  by 
the  plaintiff.  The  important  inquiry  in  each  case  is  whether, 
under  the  circumstances  of  the  particular  instance,  there  is  a 
necessity  for  the  exercise  of  that  jurisdiction.  The  evidence  in 
the  case  before  us  entirely  fails  to  establish  the  existence  of 
such  a  necessity  at  this  time.  We  do  not  undertake  to  lay  down 
any  general  rule,  or  to  decide  that  a  place  where  gambling  is 
carried  on,  and  where  lawless  and  disreputable  persons  congre- 
gate for  the  purpose  of  gaming,  may  not,  under  special  circum- 
stances, constitute  a  public  nuisance,  and  be  a  proper  subject 
for  the  exercise  of  the  powers  of  a  court  of  equity.  But,  ow- 
ing to  a  total  failure  of  proof  in  the  important  particulars 
pointed  out  in  this  opinion,  we  are  constrained  to  hold  that  the 
appellant  failed  to  make  such  a  case  as  warranted  the  interposi- 
tion of  the  court  by  its  extraordinary  writ  of  injunction. 
Crighto  v.  Dahmerr70  Miss.  602  (13  So.  Rep.  237;  21  L.  R. 
A.  84 ;  35  Am.  St.  Rep.  666,  and  notes)  ;  Goodrich  v.  Moore,  2 
Minn.  61  (Gil.  49 ;  72  Am.  Dec.  74)  ;  16  Am.  &  Eng.  Enc.  Law 
(ist  Ed.)  927." 

Sec.  582.  Remedies  and  proceeding^  against  nuis- 
ances. Knowledge  by  a  purchaser  of  land  of  the  existence 
of  a  nuisance  thereon  does  not  prevent  his  maintaining  proceed- 
ings to  abate  the  same.  Van  Fossen  v.  Clark,  113  la.  86  (84 
N.  W.  Rep.  989 ;  52  L.  R.  A.  279) .  An  abutting  owner  who 
suffers  special  damage  from  a  public  nuisance  in  a  street  may 
sue  to  abate  it.  Richi  v.  Chattanooga  Brewing  Co.,  105  Tenn. 
651  (58  S.  W.  Rep.  646)  ;  Hill  v.  Hoffman,  (Tenn.  Ch.)  58 
S.  W.  Rep.  929.  A  public  nuisance  can  be  abated  only  by  a 
public  officer,  except  where  the  party  who  desires  to  abate  it 
has  some  special  interest  in  the  abatement  which  is  different 
from  and  greater  than  the  interest  of  the  community.  Griffith  v. 
Holman,  23  Wash.  347  (63  Pac.  Rep.  239;  54  L.  R.  A.  178; 
83  Am.  St.  Rep.  821).  Where  it  appears  that  a  majority  of  a 
town  council  are  disqualified,  by  reason  of  removal  from  town. 
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interest  in  the  case,  or  relationship  of  the  parties,  to  abate  an 
alleged  nuisance  under  Ga.  Civ.  Code,  §  4762,  equity  will  take 
jurisdiction.  Hill  v.  McBumey  Oil  &  Fertilizer  Co.,  112  Ga. 
788  (38  S.  E.  Rep.  42).  Where  the  erection  of  a  nuisance 
will  cause  private  and  special  damage  to  each  of  several  per- 
sons, they  have  a  common  right  to  prevent  its  erection,  and  may 
join  as  complainants  in  a  bill  for  that  purpose  or  to  abate  it  after 
it  is  erected ;  but  they  cannot  jointly  recover  a  gross  sum  as 
damages,  whefe  the  injury  is  to  property  severally  held  by, 
them,  and  necessarily  in  different  degrees.  Younkin  v.  Mil- 
waukee Light,  Heat  &  Traction  Co.,  112  Wis.  15  (87  N.  W. 
Rep.  861).  An  "agent"  within  the  meaning  of  §  10,  ch.  10,  of 
the  Charter  of  the  city  of  St.  Paul,  Minnesota,  providing  a  pro- 
cedure for  the  abatement  of  a  nuisance  by  the  commissioners 
of  health  serving  "a  notice  in  writing  upon  the  owner,  occu- 
pant or  agent  of  any  lot,  building  or  premises  in  or  upon  which 
any  nuisance  may  be  found,"  is  one  who  in  all  respects  repre- 
sents the  owner,  so  far  as  the  control  and  regulation  of  the 
property  under  his  control  is  concerned ;  and  one  whose  author- 
ity is  limited  to  merely  the  renting  of  premises  and  the  collec- 
tion of  rents  is  not  such  an  agent,  and  his  authority  to  abate  a 
nuisance  will  not  be  presumed.  City  of  St.  Paul  v.  Clark,  84 
Minn.  138  (86  N.  W.  Rep.  893).  The  fact  that  a  manufac- 
turing company,  enjoined  from  maintaining  a  nuisance  consist- 
ing of  fumes,  gases,  dirt,  etc.,  injurious  to  the  inhabitants  of  the 
neighborhood,  complied  with  specific  directions  for  abating  the 
nuisance  named  in  the  decree,  does  not  relieve  it  from  con- 
tempt for  violation  of  the  general  clause  in  the  decree  by  after- 
ward continuing  the  nuisance,  the  suggested  remedies  having 
proved  ineffective.  Northwood  v.  Barber  Asphalt-Pav.  Co., 
126  Mich.  284  (85  N.  W.  Rep.  724;  54  L.  R.  A.  454).  Con- 
struing and  applying  Vt.  Laws  1898,  No.  90,  providing  that 
"the  owner  and  all  persons  interested  in  the  building"  in  which 
a  Kquor  nuisance  "has  been  maintained,  as  well  as  the  keeper, 
may  be  made  parties  to  the  proceedings"  for  its  abatement,  it 
is  held  that  a  bill  making  the  owners  of  the  building  parties 
must  allege  their  knowledge  of  the  existence  of  the  nuisance ; 
and  a  mortgagee  of  the  premises  cannot  be  made  liable  to  an 
injunction  where  there  is  no  allegation  that  he  had  possession, 
or  any  right  to  the  possession  or  control  of  the  property.  State 
V.  Massey,  y2  Vt.  210  (47  Atl.  Rep.  834).  N.  Dak.  Rev.  Codes 
1^05,  §  7605  construed  and  applied — abatement  of  liquor 
nuisance — sufficiency  of  evidence.  State  v-  McGruer,  9  N.  Dak. 
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566  (84  N.  W.  Rep.  363).  Ga.  Civ.  Code,  §§  4764,  4765  cbn- 
slnied  and  applied — abatement  of  mill  dam  as  nuisance.  Strong 
V.  Lagrange  Mills,  112  Ga.  117  (37  S.  E.  Rep.  117). 

Sec.  583.  Acquiring  prescriptive  right  to  maintain 
nuisance.  The  right  to  maintain  a  public  nuisance  cannot 
be  acquired  by  prescription.  Leahan  v.  Cochran,  178  Mass. 
566  (60  N.  E.  Rep.  382 ;  53  L.  R.  A.  891 ;  86  Am.  St.  Rep. 
5^)6).  The  fact  that  a  prescriptive  right  to  maintain  a  public 
rnisance  cannot  be  acquired  as  against  the  public,  does  not 
prevent  the  acquisition  of  rights  against  an  individual  on  ac- 
count of  its  maintanance  for  the  prescriptive  period.  Cham- 
ley  V.  Shawano  Water-Power  &  River  Improvement  Co.,  109 
Wis.  563  (85  N.  W.  Rep.  507;  53  L.  R.  A.  895).  One  claim- 
ing by  prescription  the  right  to  maintain  a  private  nuisance  as- 
sumes the  burden  of  showing  that  for  the  full  period  of  the 
statute  of  limitations  he  has  violated  the  law  to  the  extent  and 
with  the  results  charged  against  him,  with  the  practical  ac- 
quiescence of  the  person  injured,  and  to  the  extent  that  during 
the  whole  time  an  action  would  lie  against  him.  Stamm  v. 
City  of  Albuquerque,  10  N.  M.  491  (62  Pac.  Rep.  973).  For 
exhaustive  collation  of  authorities  on  "Prescriptive  right  to 
maintain  a  public  nuisance,"  see  note  in  53  L.  R.  A.  891-904. 
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Sec.  584.  Partition  by  agreement  Partition  of  lands 
by  guardians  of  infants  and  incompetents  will  be  sustained, 
where  the  partition  is  fair  and  equal.  Hunt  v.  Rabitoay,  125 
Mich.  137  (84  N.  W.  Rep.  59;  84  Am.  St.  Rep.  563).  A 
parol  partition  of  lands  is  within  the  statute  of  frauds,  and  mere 
possession  by  each  cotenant  of  the  part  set  off  to  him  short 
of  20  years  will  not  validate  a  parol  partition,  but  it  may  be 
established  by  estoppel  of  the  various  cotenants.  Wescoat  v. 
Wilson,  62  N.  J.  Eq.  177  (49  Atl.  Rep.  1112).  Recitals  in 
deeds  of  an  amicable  division  between  the  former  owners, 
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long  possession  by  the  grantees  of  one  of  such  former  owners, 
together  with  the  making  of  improvements  and  conveyances 
by  such  grantees,  and  an  acquiescence  in  such  possession  and 
claims  of  ownership,  afford  sufficient  proof  of  an  actual  parti- 
tion by  deed,  or  by  proceedings  in  the  probate  court-  Hunt 
V.  Rabitoay,  125  Mich.  137  (84  N.  W.  Rep.  59;  84  Am.  St. 
Rep.  563.).  The  partition  statute  of  Missouri  does  not  declare 
or  determine  the  rights  and  interests  of  parties  in  real  estate, 
but  simply  provides  a  procedure  by  which  those  rights  as  they 
exist  under  the  general  law  may  be  ascertained  and  finally  de- 
termined, and  partition  made  accordingly;  and  a  voluntary 
partition  by  deeds  executed  between  coparceners  is  in  no 
wise  fiffected  by  the  statute.  In  such  a  partition,  the  fact  that 
one  of  the  coparceners  has  the  name  of  her  husband  joined 
with  her  as  grantee  in  the  deed  made  to  her  by  the  co-owners, 
does  not  confer  any  title  on  him.  Whitsett  v.  Wamack,  159 
Mo.  14  (59  S.  W.  Rep.  961 ;  81  Am.  St.  Rep-  339).  Citing 
Harrison  v.  Ray,  108  N.  C.  215,  (reported  in  full  in  Ballard's 
Law  of  Real  Property,  Vol.  H,  §§  298-299),  and  numerous 
other  cases.  The  principal  case  is  followed  in  Palmer  v.  Alex- 
ander, (Ky.)  62  S.  W.  Rep.  691 ;  Cottrell  v.  Griffits,  108  Tenn. 
191  (65  S.  W-  Rep.  397;  57  L.  R.  A.  332).  For  construction 
of  particular  partition  deed,  see  Bartlett  v.  Barrows,  22  R.  I. 
642  (49  Atl.  Rep.  31).  For  exhaustive  note  on  "Effect  of 
deed  in  partition,  as  distinguished  from  ordinary  deeds,"  see 
57  L.  R.  A.  332-341. 

Sec.  585.  Who  may  have  partition.  Under  the  Indi- 
ana statute,  the  guardian  of  a  minor  tenant  in  common  ma}^ 
maintain  an  action  in  partition.  Pulse  v.  Osborn,  Ind. 
App.  (60  N.  E.  Rep.  374).  A  holder  of  a  life  estate  in  an 
undivided  tract  of  land  may  compel  her  co-tenants  to  make 
partition  of  the  land,  although  some  of  the  co-tenants  own  only 
life  estates  in  undivided  portions  thereof  and  others  hold  the 
fee  of  undivided  portions  thereof-  Palethorp  v.  Palethorp, 
194  Pa.  St.  408  (45  Atl.  Rep.  322).  The  owner  of  an  un- 
divided interest  in  real  estate  cannot  call  for  partition  when 
his  cotenants  are  in  possession  of  his  interest  under  a  mort- 
gage executed  by  him  to  them;  and  a  covenant  not  to  call 
for  partition  within  a  certain  period  is  binding  and  will  bar 
an  action  before  the  expiration  of  the  time.  Yglesias  v.  Dewey, 
60  N.  J.  Eq.  62  (47  Atl.  Rep.  59).  A  purchaser  of  realty 
from  a  tenant  in  common,  after  sale  of  the  property  under  fore- 
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closure  of  a  drainage  assessment,  his  grantor  being  a  party  to 
such  proceeding,  cannot  maintain  partition  against  the  pur- 
chaser under  the  sale,  since  the  interest  of  his  grantor  was 
divested  by  the  foreclosure,  the  latter  having  only  a  right  to 
redeem,  and  his  purchaser  took  only  such  title  as  he  had. 
Windmiller  v.  Leach,  194  111.  631  (62  N.  E.  Rep.  789)-  There 
is  no  right  of  partition  between  tenants  in  common  under  a 
will  which'  provides  that  the  testator's  estate  consisting  of 
realty  and  personalty,  shall  be  divided  among  her  seven  chil- 
dren equally,  with  the  exception  of  one,  whose  share  should  be 
reduced  a  certain  amoimt,  and  which  provides  further  that  the 
children  shall  agree  upon  a  division  of  the  property,  but  if 
they  are  unable  to  agree  upon  a  division  within  one  year,  then 
the  executors  shall  sell  the  realty  and  divide  the  proceeds  and 
the  personalty  as  directed.  Cahill  v.  Cahill,  62  N.  J.  Eq.  157 
(49  Atl.  Rep.  809).  In  partition  by  two  joint  owners  holding 
under  their  grandfather's  will,  which  devised  a  life  estate  to 
their  mother  and  the  remainder  to  them,  with  a  provision  that 
in  the  event  of  the  death  of  either  the  survivor  was  to  take 
the  whole,  they  are  tenants  in  common,  and  entitled  to  a  di- 
vision of  the  proceeds  of  sale;  it  not  being  necessary  to  hold 
the  same  in  trust  until  the  death  of  one  or  the  other,  and  then 
pay  the  proceeds  to  the  survivor-  Pulse  v.  Osbom,  Ind. 
App.        (60  N.  E.  Rep.  374). 

Sec.  586.  Partition  as  a  matter  of  right  between  ten- 
ants in  common.  In  Massachusetts  it  is  held  that  one  of 
two  tenants  in  common  of  the  lands  of  a  decedent  is  entitled  to 
partition  as  a  matter  of  right,  regardless  of  the  fact  that  his 
cotenant  was  administrator  of  the  estate  and  asserted  against 
it  a  claim  greater  than  the  value  of  the  property.  O'Brien  v. 
Mahoney,  179  Mass.  200  (60  N.  E.  Rep.  493;  88  Am.  St. 
Rep.  371).  Under  R.  I.  Gen.  Laws,  ch.  265,  §  2,  tenants  in 
common  have  an  absolute  right  to  partition ;  and  this  right  is 
held  to  exist  independent  of  this  statute.  Updike  v.  Adams, 
22  R- 1.  432  (48  Atl.  Rep.  384).  On  the  last  point  the  court 
say :  "Partition  in  equity,  where  there  are  no  legal  objections 
to  the  complainant's  title,  is  a  matter  of  right,  and  not  dis- 
cretionary with  the  court;  and,  where  all  the  conditions  pre- 
requisite to  a  partition  exist,  any  hardship  incidental  to  the 
exercise  of  said  right,  arising  out  of  the  particular  circum- 
stances of  a  given  case,  cannot  prevent  the  complainant  from 
enforcing  it.    Wiseley  v.  Findlay,  3  Rand.  361  (15  Am.  Dec 
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712).  1th  Scovil  V.  Kennedy,  14  Conn.  361,  the  court  say:  'It 
is  well  settled  that  the  difficulty  of  making  a  partition  and 
the  inconvenience  resulting  to  the  other  tenants  furnish  no 
sufficient  reason  for  not  making  a  division.'  Mr.  Freeman 
says :  *lt  is  now  certain  that  unless,  when  the  titles  of  the  re- 
spective parties  are  spread  before  a  court  of  equity,  it  can  see 
that  there  are  legal  objections  to  the  complainant's  title  he  can 
demand,  as  a  matter  of  right,  that  it  proceed  with  the  partition.' 
See  section  424.  And  this  proposition  is  well  sustained  by  the 
authorities  which  he  cites  in  note  i.  See,  also.  Hill  v.  Reno, 
112  III.  154  (54  Am.  Rep.  222)  ;  Vint  v.  King.  2  Am«  Law 
Reg.  729  (Fed.  Cas.  No.  i6,95c5)  ;  Holmes  v.  Holmes,  2  Jones 
Eq.  334 ;  Ledbetter  v.  Gash,  8  Ired.  462 ;  Mitchell  v.  Starbuck, 
10  Mass.  5;  Potter  v.  Wheeler,  13  Mass.  504;  Donnell  v. 
Mateer,  7  Ired.  Eq-  94 ;  Campbell  v.  Lowe,  9  Md.  500  (66  Am. 
Dec.  339)  ;  Higginbottom  v.  Short,  25  Miss.  160  (57  Am. 
Dec.  198)  ;  17  Am.  &  Eng.  Enc.  Law,  p.  680." 

Sec.  587.  Partition  proceedinga — Complaint  and  par- 
ties. Allegations  in  a  bill  for  partition  that  the  parties  are 
tenants  in  common  of  certain  described  real  estate,  title  to 
which  they  derived  as  heirs  of  a  certain  decedent,  and  averr- 
ing that  such  realty  was  devised  by  such  decedent  to  his 
daughter  for  life,  remainder  to  her  children  on  a  certain  con- 
tingency, on  failure  of  which  the  realty  reverted  to  the  de- 
cedent's estate,  and  descended  to  them  as  heirs  at  law,  are 
sufficient  to  show  that  such  parties  were  invested  with  the  title 
to  such  realty  as  tenants  in  common ;  and  such  a  bill,  that  also 
alleges  the  names  of  such  heirs,  and  the  shafe  of  each,  is  suf- 
ficient to  withstand  a  demurrer.  Foster  v.  Ballentine,  126  Ala. 
393  (28  So.  Rep.  529).  Cal.  Code  Civ.  Proc,  §  753  construed 
and  applied — sufficiency  of  complaint — ^setting  forth  interests 
of  parties-  Spader  v.  McNeil,  130  Cal.  500  (62  Pac.  Rep. 
828).  Under  Me.  Rev.  Stat.,  ch.  88,  §  2,  a  petition  for  parti- 
tion must  name  all  interested  persons  as  parties,  if  known,  if 
imknown  such  fact  must  be  so  alleged ;  new  parties  cannot  be 
subsequently  cited  into  court  as  respondents.  Richardson  v. 
Watts,  94  Me.  476  (48  Atl.  Rep.  180).  An  encumbrancer 
whose  lien  extends  over  their  entire  estate  is  not  a  necessary 
party  to  an  action  for  partition  brought  between  tenants  in 
common.  Updike  v.  Adams,  22  R.  I.  432  (48  Atl.  Rep.  384)'. 
In  Indiana  the  wife  of  a  coparcener  is  not  a  necessary  party. 
Wagner  v.  Carskadon,  28  Ind.  App.  573  (60  N.  E.  Rep.  73lii 
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Sec.  588.  Partition  proceedings — ^What  may  be  ad- 
judicated. All  the  controversies  between  tenants  in  com- 
mon may  be  determined  in  a  partition  suit,  where  one  of  them 
is  in  the  sole,  actual  possession,  under  a  contract  with  his  co- 
tenants  to  convey  their  interest  to  him,  since  his  possession  is 
not  adverse  to  theirs.  Morgan  v.  Mueller,  107  Wis.  241  (83 
N.  W.  Rep-  313).  One  claiming  the  right  to  inherit  an  inter- 
est in  the  lands  of  a  decedent  as  his  illegitimate  child,  under 
la.  Code,  §  3385,  may  establish  such  right  in  an  action  brought 
by  him  to  partition  such  lands.  Alston  v.  Alston,  114  la.  29 
(86  N.  W.  Rep.  55).  In  a  suit  between  diildren  for  partition 
of  land  descended  to  them  from  their  mother,  some  of  them 
having  lived  on  the  land  and  supported  the  mother  and  con- 
tinued in  possession  until  the  trial,  where  no  claim  against 
them  for  rents  accruing  after  the  mother's  death,  or  a  coun- 
terclaim for  the  mother's  support,  was  claimed  until  the  case 
had  been  fully  submitted,  it  is  within  the  discretion  of  the  court 
as  to  opening  up  the  case  to  let  in  such  claims.  Ruby  v. 
Downs,  113  la.  574  (85  N.  W.  Rep.  808).  Title  is  not  ad- 
judicated in  partition  proceedings  where  the  plaintiff  merely 
alleges  ownership  of  a  certain  portion  of  the  land  and  asks 
to  have  the  same  set  off  to  him,  to  which  the  defendants  file  a 
denial,  and  the  judgment  is  silent  as  to  title  and  possession. 
Fordice  v.  Lloyd,  27  Ind.  App.  414  (60  N.  E.  Rep.  367).  In 
a  partition  suit  between  the  remaindermen  under  a  will  giving 
to  the  testator's  widow  a  life  estate  with  power  of  alienation^ 
and  the  remainder  to  his  four  children,  one  of  whom  had  mort- 
gaged his  undivided  interest  in  the  land  before  any  conveyance 
by  the  widow,  the  question  as  to  whether  the  mortgage  lien  is 
a  cloud  on  the  title  to  the  property  sold  by  the  widow  could  be 
determined,  though  the  owners  of  the  tracts  so  conveyed  were 
not  parties,  when  the  heirs  had  joined  in  the  conveyances  with 
the  widow,  such  deeds  containing  covenants  of  warranty,  as 
they  were  entitled  to  the  same  standing  as  such  grantees ;  so, 
the  action  is  properly  filed  in  equity,  since  the  heirs,  as  gran- 
tors, not  having  the)  title,  could  not  be  relieved  in  an  action  at 
law,  and  this  would  save  a  multiplicity  of  suits  by  the  several 
grantees.    Bryan  v.  Bryan,  61  N.  J.  Eq.  45  (48  Atl  Rep.  341 ) . 

Sec.  589.  Partition  proceedings — ^Miscellaneous  notes 
—Statutes  construed.  A  description  of  the  property  of  a 
decedent  in  proceedings  to  partition,  as  two  lots  in  a  desig- 
nated town,  was  held  sufficient,  where  it  appears  from  the 
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inventory  and  other  documents  that  their  location  was  easily 
ascertainable.  TaflSnder  v.  Merrell,  Tex.  (65  S.  W. 
Rep.  177).  An  amendment  of  a  petition  in  partition  alleg- 
ing an  ouster  of  the  cotenants  by  one  of  the  defendants  does 
not  change  the  action  to  ejectment  so  as  to  entitle  the  defeated 
party  to  a  new  trial  as  a  matter  of  right  Saville  v.  Saville, 
63  Kan-  861  (66  Pac  Rep.  1043).  In  Maine,  in  an  action  for 
partition,  sole  seisin  in  the  defendant  may  be  established  by  a 
possession  commenced  20  years  before  the  trial,  though  less 
thanf  20  years  before  the  commencement  of  the  suit.  Richard- 
son V.  Watts,  94  Me.  476  (48  Atl.  Rep.  180).  Proof  of  a 
devise  of  land  by  an  ancestor  in  possession  of  it,  does  not  es> 
tablish  title  without  proof  of  the  length  and  character  of  his 
possession;  and  where  the  plaintiff  fails  to  establish  title  a 
verdict  for  the  defendant  may  be  directed.  Gilreath  v.  Fur- 
man,  57  S.  C  289  (35  S.  E.  Rep.  516).  In  a  partition  suit, 
w- here  the  taxes  have  been  paid  by  a  part  of  the  tenants  in  com- 
mon the  amount  so  paid  should  be  divided  among  the  several 
tenants  in  proportion  to  the  interest  of  each  in  the  land.  Plant 
V-  Fate,  114  la.  283  (86  N.  W.  Rep.  276).  The  fact  that  com- 
missioners have  been  sworn  may  be  established  by  parol  evi- 
dence. Stith  v.  Carter,  (Ky.)  60  S.  W.  Rep.  725  (22  Ky. 
Law  Rep.  1488).  Parties  to  a  partition  suit  who  have  agreed 
to  a  division  as  made  by  the  commissioners  therein,  cannot 
afterwards  object  to  the  approval  of  the  report,  on  the  ground 
that  the  land  set  off  to  them  is  not  their  fair  proportional 
share,  although  the  formal  report,  following  the  decision,  had 
not,  at  the  time  of  their  assent,  been  written  out.  Walker  v. 
Walker,  R.  I.  (47  Atl.  Rep.  1091).  A  change  in  a 
line  between  two  parties  by  the  commissioners  in  a  partition 
suit,  is  not  ground  for  refusing  to  approve  their  report,  when 
the  parties  affected  thereby  are  not  objecting-  Walker  v. 
Walker,  R,  I.  (47  Atl.  Rep.  1091).  The  fact  that 
commissioners  appointed  to  make  partition  use  a  map  and 
field  notes  made  by  another  and  fail  to  exclude  from  the  por- 
tions of  land  allotted  all  senior  interfering  grants,  does  not  fur- 
nish ground  for  setting  aside  report  of  division.  LoughHdge 
v.  Cawood,  (Ky.)  64  S.  W.  Rep.  854  (23  Ky.  Law  Rep. 
1 127).  Upon  a  partition  of  land  between  the  alienee  of  a  hus- 
band owning  an  undivided  interest  therein  and  the  cotenants, 
the  wife  not  having  relinqmshed  her  dower  rights,  her  dower 
is  chargeable  in  the  portion  received  by  the  husband's  alienee, 
and  not  on  the  entire  tract,  since  the  allotment  to  the  alienee 


8  589  PARTITION  652 

was  substituted  for  his  undivided  interest,  in  which  the  wife 
had  a  dower  interest.  Gaffney  v.  Jefferies,  59  S.  C.  565  (38 
S.  E-  Rep.  216;  82  Am.  St.  Rep.  860).  A  bill  of  review  to 
change  a  decree  on  the  ground  of  newly  discovered  evidence 
will  be  denied  where  the  matters  relied  on  were  of  public  rec- 
ord. Watts  V.  Rice,  192  111.  123  (61  N.  E.  Rep.  337).  A  de- 
cree of  partition  will  not  be  opened  up  on  application  of  a  de- 
fendant to  admit  a  new  defense  based  on  matters  of  which 
he  had  constructive  notice  and  his  attorney  actual  knowledge 
at  the  time  of  the  first  trial.  Kstes  v.  Nell,  163  Mo.  387  (63 
S.  W.  Rep.  724).  A  tenant  in  common,  by  making  a  mort- 
gagee of  another  tenant  in  common  a  party  to  a  proceeding 
before  the  clerk  to  sell  lands  for  partition,  cannot  estop  the 
mortgagee  from  selling  the  property  under  the  mortgage, 
since  the  clerk  has  no  equitable  jurisdiction,  nor  power  to  pro- 
vide for  payment  of  the  mortgage  debt  out  of  the  proceeds  of 
such  sale.  Craft  v.  Mechanic's  Home  Ass'n,  127  N.  C.  163 
(37  S-  E.  Rep.  190).. 

Cal.  Code  Civ.  Proc.,  §  939,  subd.  3  construed  and  ap- 
plied— appeal  from  interlocutory  order.  Bartlett  v.  Mackey, 
130  Cal.  181  (62  Pac.  Rep.  482).  Cal.  Code  Civ.  Proc.,  §§ 
956,  963  construed  and  applied — ^appeal  from  final  order.  Holt 
V.  Holt,  131  Cal.  610  (63  Pac.  Rep.  912).  Under  Kurd's  Ill- 
Rev.  Stat.  1899,  P-  ^257,  §  39,  in  a  partition  suit  between  sev- 
eral devisees,  all  parties  consenting,  the  court  may  decree  a 
vesting  of  the  title  to  the  property  in  the  plaintiff  upon  his  pay- 
ment of  a  certain  money  consideration  to  the  devisees;  and  a 
judgment  so  decreeing  and  reciting  the  making  of  such  pay- 
ment by  the  plaintiff  is  evidence  of  title  in  his  favor  in  a  sub- 
sequent partition  suit  involving  the  same  premises.  Glos  v. 
Brown,  194  111.  307  (62  N.  E.  Rep.  622).  Under  Iowa  Code 
1873,  §  2241,  parents  are  the  natural  guardians  of  their  minor 
children,  and  where  a  mother  lives  on  land  owned  jointly  by 
her  and  her  minor  children,  it  is  her  duty  to  manage  the  chil- 
dren's property  for  their  interests;  and,  in  a  partition  suit 
after  they  become  of  age,  she  will  be  charged  with  the  rents 
and  profits  of  their  shares  during  their  minority;  and  a  step- 
father who  occupies  the  land  with  the  mother,  who  is  made  a 
party  to  such  partition  suit,  because  of  having  purchased  the 
share  of  some  of  the  children,  not  being  a  tenant  in  common 
until  his  purchase,  is  chargeable  jointly  with  the  mother  with 
the  rents  and  profits  of  the  children's  shares  during  minority, 
but  they  will  be  allowed  for  permanent  improvements  made 
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and  for  taxes  paid  after  they  become  tenants  in  common  with 
the  children.  Plant  v.  Fate,  114  la.  283  (86  N.  W-  Rep.  276). 
la.  Code,  §  41 11  construed  and  applied — appeal  by  some  of 
several  coparties — ^notice  to  others.  Lippold  v.  Lippold,  112 
la.  134  (83  N.  W.  Rep.  809;  84  Am.  St.  Repi  331).  A  court 
has  no  power  to  make  partition,  under  Ky.  Civ.  Code  Prac, 
§  499»  except  through  the  confirmation  of  a  report  of  commis- 
sioners. Garth's'  Guardian  v-  Thompson,  Ky.  (63  S. 
W.  Rep.  40;  23  Ky.  Law  Rep.  403)  ;  Eakins  v.  Eakins, 
Ky.  (65  S.  W.  Rep.  811;  23  Ky.  Law  Rep.  1637).  Mo. 
Rev.  Stat.  1899,  §  4383  construed  and  applied — ^partition  of 
devised  land  contrary  to  testator's  intention.  Stevens  v.  De 
La  Vaulx,  166  Mo.  20  (65  S-  W?  Rep.  1003).  Under  Neb. 
Code  Civ.  Proc.,  §  813,  the  court  may  allot  particular  portions 
of  the  land  to  particular  individuals.  McClave  v.  McClave, 
60  Neb.  464  (83  N.  W.  Rep.  668).  Under  N.  C.  Code,  § 
1892,  an  answer  by  defendants  denying  plaintiff's  interest  as 
a  cotenant,  but  which  does  not  aver  sole  seizin  in  themselves, 
does  not  convert  the  action  into  one  of  ejectment.  Graves  v. 
Barrett,  126  N.  C.  267  (35  S.  E.  Rep.  539)- 

Sec.  590.  Allowance  of  costs  and  attomtys  fees.  The 
term  "all  costs,"  as  used  in  S.  C.  Rev.  Stat.  1893,  §  2548,  as 
amended  in  1897,  includes  the  fees  and  commissions  allowed 
to  officers,  including  the  master  making  the  sale.  Bryan  v. 
Reams,  59  S.  C.  340  (37  S.  E.  Rep.  921).  Heirs,  on  account 
of  whose  failure  to  assign  dower  to<  the  widow,  as  required  by 
2  Starr  &  C.  Ann.  Ill-  Stat.,  p.  1469,  she  is  compelled  to  sue 
for  such  assignment,  cannot  by  filing  in  such  action  a  cross 
bill  for  partition  compel  the  widow  to  pay  a  portion  of  their 
solicitor's  fees,  under  3  Starr  &  C.  Ann.  111.  Stat.,  p.  2927, 
authorizing  the  court  to  apportion  the  costs,  including  reason  • 
able  solicitor's  fees,  among  the  parties  in  partition.  Gehrke  v. 
Gehrke,  190  111.  166  (60  N.  E.  Rep.  59).  The  plaintiff's  at- 
torney's fees  cannot  be  taxed  as  costs  against  all  the  parties 
where  a  substantial  defense  based  upon  debatable  grounds  is 
set  up,  and  which  prevails  in  the  lower  court,  although  not 
sustained  on  appeal ;  and  to  sustain  an  allowance  of  attorney's 
fees  upon  appeal  there  must  be  evidence  in  the  record  showing 
the  value  of  the  services.  Bliss  v.  Seely,  191  I]l.  461  (61  N.  E. 
Rep.  524).  Under  la.  Code,  §  4261,  it  is  error  to  decree  that 
each  party  pay  his  own  attorney's  fees.  Plant  v.  Fate,  114  la. 
283  (86  N.  W.  Rep.  276).    In  construing  the  statute  of  Min- 
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nesota  concerning  the  allowance  of  attorney's  fees  in  an  action 
for  partition,  the  supreme  court  of  that  state,  in  the  case  of 
Hanson  v.  Ingwaldson,  84  Minn.  346  (87  N.  W.  Rep.  915), 
say :  "It  may  be  conceded  that  in  partition  cases,  where  a  par- 
tition of  real  property  is  the  principal  object  of  the  action,  and 
the  final  judgment  results  in  benefit  to  all  the  parties  con- 
cerned, the  court  may,  in  its  discretion,  make  a  reasonable  al- 
lowance to  plaintiffs  for  necessary  attorney's  fees,  under  § 
58x5,  Gen.  Stat.  1894,  and  the  statute  is  construed  to  author- 
ize such  an  allowance ;  but  in  cases  like  the  one  at  bar,  where 
the  action  is  in  fact  an  adversary  one,  and  the  real  contest  is 
as  to  the  title  to  the  property,  no  allowance  for  such  attorney's 
services  ought  to  be  made.* 

Sec.  591.  Partition  sales.  A  co-owner  of  property 
having  a  lien  thereon  who  procures  a  partition  sale  of  the  prop- 
erty without  setting  up  his  lien,  waives  the  lien  as  to  the  prop- 
erty, but  he  may  assert  it  on  the  proceeds.    Lancaster  v.  Wolff, 

Ky.  (62  S.  W-  Rep.  717;  23  Ky.  Law  Rep.  233).  In 
distributing  the  proceeds  of  a  sale  of  lands  under  partition  pro- 
ceedings, where  one  of  the  tenants  in  common  has  placed  a 
mortgage  upon  his  interest,  the  entire  debt  should  be  deducted 
from  the  share  of  the  mortgagor,  and  not  deducted  generally 
from  the  proceeds  of  sale.  Rentz  v.  Eckert,  74  Conn.  11  (49 
Atl.  Rep.  203).  Under  Cal.  G>de  Civ.  Proc.,  §  763,  a  sale  may 
be  ordered  where  it  appears  to  the  satisfaction  of  the  court, 
that  the  property  or  any  part  of  it  is  so  situated  that  partition 
cannot  be  made  without  great  prejudice  to  the  owners,  al- 
though the  complaint  makes  no  allegations  concerning  the 
necessity  for  the  sale.  Bartlett  v.  Mackey,  130  Cal.  i8i  (62 
Pac.  Rep.  482).  See  opinion  for  particular  evidence  held  suf- 
ficient to  show  the  necessity  for  a  partition  sale.  Under  Mo. 
Rev-  Stat.  1899,  §  806,  a  purchaser  at  a  partition  sale  may  ap- 
peal front  a  decree  vacating  the  sale.  See  opinion  for  particu- 
lar facts  held  to  authorize  the  setting  aside  of  a  sale.  Wauchope 
v.  McCormick,  158  Mo.  660  (59  S.  W.  Rep.  970).  Under 
Pennsylvania  statutes,  when  a  division  of  real  estate  in  kind 
without  prejudice  or  loss  is  impracticable  in  a  partition  suit, 
sale  of  the  premises  must  be  made  and  a  division  of  the  pro- 
ceeds had,  but  custom  allows  the  various  cotenants  to  accept 
any  of  the  real  estate  at  the  valuation  fixed  by  the  master. 
Palethorp  v.  Palethorp,  198  Pa.  St  395  (48  Atl.  Rep.  269). 
A  sale  of  land  in  partition,  when  the  property  cannot  be  equit- 
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ably  divided,  is  the  act  of  the  court,  through  the  commission- 
ers as  its  ministerial  agents,  and  such  a  sale  cannot,  after  con- 
firmation b)*  the  court,  be  set  aside  because  of  irregularities  of 
the  commissioners,  nor  because  the  sale  was  made  and  re- 
ported to  the  court  by  "T.  M.  R."  when  "F.  M-  R."  was  ap- 
pointed by  the  court  to  make  the  sale.  Morring  v.  Tipton,  127 
Ala.  350  (28  So.  Rep.  562).  Evidence  of  an  oflfer  of  a  bid  for 
a  larger  amount  than  property  sold  for  at  a  partition  sale  is 
not  competent  in  resisting  the  confirmation  of  the  sale,  when 
the  fairness  of  the  sale  is  undisputed.  Ladd  v.  Ladd,  127  Ala. 
573  (^  So.  Rep.  14).  A  sale  on  partition  made  by  a  master 
in  chancery  will  be  set  aside  where  the  only  proof  of  posting 
notices  of  the  sale  is  that  of  the  master  that  he  mailed  notices 
to  the  postmasters  and  to  certain  bankers  in  towns  some  dis- 
tance from  the  land  and  that  he  had  investigated  and  found 
that  such  notices  were  properly  posted  for  the  required  time, 
but  it  was  not  shown, that  they  were  posted  in  public  places  or 
that  they  were  in  the  neighborhood  in  which  the  land  is  situ- 
ated ;  such  proof  should  be  made  by  the  parties  who  posted  the 
notices  and  that  of  the  master  that  he  had  investigated  and 
found  them  properly  posted  is  noti  sufficient.  Wilson  v.  Ford» 
190  111,  614  (60  N-  E.  Rep.  876). 


PARTNERSHIP  REAL  ESTATE 


EPITOME  OF  CASES. 

Sec.  592.  What  constitutes  partnership  real  estate- 
Conversion  of  partnerdiip  personalty  into  real  estate. 
Where  a  number  of  persons,  in  varying  proportional  inter- 
ests, purchas.e  a  tract  of  land,  by  tacit  consent  having  the  title 
conveyed  to  three  of  their  number  as  trustees,  the  deed  not 
containing  any  declaration  of  trust  nor  the  names  of  the  bene- 
ficiaries, and  there  being  no  agreement  among  the  parties  in 
interest  defining  or  limiting  the  trust,  nor  any  declaration  of 
trust  by  the  trustees  themselves,  but  they  assume  to  act  for  the 
individual  owners  in  selling  subdivisions  of  the  tract,  and  pay- 
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ing  off  a  mortgage  thereon,  which  they  had  assumed,  the  trans- 
action is  not  a  partnership,  and  the  individual  owners  are  not 
liable  for  any  obligations  created  by  the  trustees.  Winslow 
V.  Young,  94  Me.  145  (47  Atl.  Rep.  149).  Where  partnership 
personal  property  is  converted  into  real  estate  by  a  surviving 
partner  the  interest  of  the  deceased  partner's  estate  in  such 
property  is  realty,  and  will  be  so  treated  as  between  his  personal 
representatives  and  heirs,  and  descend  as  such.  Coolidge  v. 
Arkansas  Nat.  Bank,  69  Ark.  224^(62  S.  W.  Rep.  583).  For 
construction  of  particular  partnership  contract,  see  Ingraham 
V.  Mariner,  194  111.  269  (62  N.  E.  Rep-  609) . 


PARTY  WALLS 


EPITOME  OF  CASES. 

Sec.  593.  What  constitutes  a  party  wall — ^Right  to 
openings.  Where  the  owner  of  a  city  lot,  having  a  brick 
building  on  the  north  half  thereof,  conveyed  the  south  half, 
and  recited  in  the  deed  that  the  conveyance  included  one-half 
of  the  brick  building  wall  on  the  north  line  of  the  land  con- 
veyed, and  that  the  grantees  were  to  have  the  right  to  extend 
such  wall,  one-half  on  each  side  of  the  line,  the  grantor  to 
have  the  right  to  use  such  extension,  and  the  grantees  did  ex- 
tend such  wall  and  used  it  all  for  the  north  wall  of  a  new 
building,  it  was  the  intention  of  the  parties  to  constitute  such 
wall  a  party  wall.  Cartwright  v.  Adair,  27  Ind.  App.  293  (61 
N.  E.  Rep.  240).  Neither  party  has  a  right  to  cut  windows 
or  openings  in  a  party  wall ;  but  one  owner  not  using  a  party 
wall,  b}t  his  acquiescing  in  the  cutting  of  windows  in  it  by  the 
other  owner,  may  become  estopped  to  object  to  the  windows 
until  he  desires  to  use  the  part  of  the  wall  in  which  they  arc 
located.  Dunscomb  v.  Randolph,  107  Tenn.  89  (64  S.  W.  Rep. 
21).  See  opinion  for  particular  wall  held  to  be  a  party  wall. 
In  support  for  the  first  proposition  the  court  cite,  Graves  v« 
Smith,  87  Ala.  450  (6  So.  Rep.  308 ;  5  L.R.  A.  287 ;  13  Am.  St. 
Rep.  60)  ;  Milmer's  Appeal,  81  Pa.  54.  For  exhaustive  note 
on  "Party  walls,"  see  89  Am.  St.  Rep.  924-945^ 
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Sec.  594.  Contracts  concerning  party  walls — Right 
to  contribution.  Where  a  party  wall  is  erected  between 
two  houses  by  the  owner  of  one  of  them,  under  an  agreement 
with  the  other  to  pay  one-half  the  cost  thereof  whenever  he 
erected  a  new  building,  it  will  be  implied  that  such  building  is 
to  be  erected  within  a  reasonable  time,  and  by  his  erection  of 
,  a  new  front  to  his  building  he  will  be  regarded  as  having  de- 
termined that  a  reasonable  time  has  elapsed  and  he  then  be- 
comes liable  for  one-half  the  cost  of  the  wall.  Sherley  v. 
Bums,  (Ky.)  58  S.  W-  Rep.  691  (22  Ky.  Law  Rep.  788). 
Where  the  owner  of  two  lots  erects  a  building  on  one  of  them, 
placing  a  party  wall  on  the  line  between,  and  after  a  convey- 
ance of  the  lot  on  which  the  building  stands,  conveys  the  other 
lot  to  a  third  party  .who  covenants  to  pay  for  so  much  of  the 
wall  as  he  may  use,  but  never  uses  the  wall,  such  agreement 
is  personal  and  cannot  be  enforced  against  a  subsequent  owner 
of  both  lots  who  afterward  uses  the  wall  for  the  benefit  of 
both  lots.  Lincoln  v.  Burrage,  177  Mass.  378  (59  N.  E.  Rep. 
67;  52  L.  R.  A.  no).  For  construction  of  a  particular  lease 
of  the  right  to  use  a  part  of  a  wall  and  force  and  effect  of  cov- 
enants therein,  see  Mackin  v.  Haven,  187  111.  480  C58  N.  E. 
Rep.  448).  In  the  absence  of  a  statute  creating  a  liability  on 
the  part  of  an  adjoining  landowner  to  contribute  to  the  cost  of 
making  repairs  on  a  party  wall,  a  recovery  cannot  be  had  un- 
less a  contract  exists  to  that  effect ;  and  a  complaint  to  recover 
for  such  expenditure  which  alleges  that  the  defendant  refused 
to  assist  negatives  the  existence  of  such  a  contract.  Merchants* 
Bank  v«  Foster,  124  Ala.  696  (27  So.  Rep.  513).  A  lot  owner 
constructing  a  wall  in  such  a  manner  as  to  constitute  a  party 
wall,  under  la.  Code,  §§  2994,  2995,  is  not  deprived  of  his 
right  under  this  statute  to  recover  from  an  adjoining  owner 
afterward  using  such  wall,  one-half  the  appraised  value  of  so 
much  of  such  wall  as  is  so  used,  on  account  of  the  fact  that  in 
its  construction  he  has  used  material  more  expensive  than  was 
absolutely  necessary,  his  apparent  object  being  durability  and 
safety  and  no  extravagance  being  shown.  Monroe  Lodge, 
No.  8,  I.  O.'O.  F.  v.  Albia  State  Bank,  112  la-  487  (84  N. 
W.  Rep.  682). 
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Sec.  595.  Maps  and  plats.  It  is  at  all  times  proper 
for  the  land  department  to  correct  a  government  plat  to  cor- 
respond to  the  government  field  notes,  when  such  notes  show 
that  the  plat  delineates  land  where  there  is  no  land  according 
to  the  field  notes.  Harrington  v.  Boehmer,  134  Cal.  196  (66 
Pac.  Rep.  214)'  In  an  action  of  trespass  against  an  adjoin- 
ing landowner  who  purchased  both  lots  at  the  same  time,  act- 
ing as  agent  for  the  plaintiff  in  the  purchase  of  his,  a  map  of 
the  "addition  which  was  in  existence  at  that  time,  and  with 
reference  to  which  the  purchase  was  made,  with  the  knowl- 
edge of  the  plaintiff,  is  admissible  in  evidence  as  a  means  of 
identifying  the  land  purchased  by  each,  and  as  one  of  the  cir- 
cumstances attending  the  purchase  which  was  in  the  minds  of 
both  parties ;  so,  testimony  of  a  surveyor  is  properly  admitted 
to  show  how  the  boundaries  fit  the  ground,  where  there  is  an 
ambiguity  in  the  description.  Beach  v.  Whittlesey,  73  Conn. 
530  (48  Atl.  Rep.  350).  The  execution,  acknowledgment 
and  recording  of  a  plat,  in/  conformity  with.  111.  Rev.  Stat.,  ch. 
109*  §  3»  operates  as  effectually  as  a  deed  to  convey  the  title  to 
the  streets  therein  mentioned  to  the  municipality.  Woollacott 
V.  City  of  Chicago,  187  111.  504  (58  N.  E.  Rep.  426).  A  sur- 
veyor taking  the  acknowledgement  of  a  city  plat,  as  required 
by  3  Starr  &  C.  Ann.  111.  Stat.  1896,  p.  2965,  ch.  109,  cannot  im- 
peach his  own  certificate.  Allmendinger  v.  McHie,  189  111. 
308  (59  N.  E.  Rep.  517).  111.  Laws  1833,  p.  17  construed  and 
applied — acknowledgment  of  town  plat.  Davenport  &  R.  I. 
Bridge,  Ry.  &  Ter.  Co.  v.  Johnson,  188  111.  472  (59  N.  E. 
Rep  497).  When  continguous  owners  of  real  estate 
jointly  plat  their  lands,  such  plat  does  not  amount  to  a 
general  warranty  deed  between  such  owners  which  wiU'con- 
yey  or  release  the  contingent  interest  in  the  land  of  the  adjoin- 
ing owner,  which  afterwards  ripens  into  a  fee-simple  title. 
Thompson  v.  Becker,  194  111.  119  (62  N.  E.  Rep.  558).  Minn. 
Gen.  Stat.  1894,  §§  2315-2317  construed  and  applied— vaca- 
tion of  town  plats.  Fowler  v.  Vandal,  84  Minn.  392  (87  N. 
W.  Rep.  1021). 
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Sec.  596.  Surveys  and  surveying — ^Proof  of  intention 
of  surveyor.  The  word  "half"  when  used  in  describing  a 
government  survey  is  not  used  with  reference  to  quantity,  but 
with  reference  to  a  line  which  is  equi-distant  from  the  boun- 
dar>'  lines  of  the  subdivision,  and  this  is  true  even  of  a  quarter 
section  which  is  fractional  because  of  the  north  boundary  line 
thereof  being  the  meander  line  of  a  lake  or  river,  so  that  there 
is  more  land  in  one  half  than  the  other.  Edinger  v.  Woodke, 
127  Mich.  41  (86  N.  W.  Rep.  397).  U.  S.  Rev.  Stat.,  § 
2396  construed  and  applied — location  of  corners  of  half  and 
quarter  sections  not  marked  on  the  government  surveys.  Un- 
derwood V.  Smith,  109  Wis.  334  (85  N.  W.  Rep.  384).  Burns' 
Ind.  Rev.  Stat.,  §  8030  construed  and  applied — ^proceedings  on 
appeal  from  survey  by  county  surveyor.  Miller  v.  White,  28 
Ind.  App.  371  (62  N.  E.  Rep.  1021).  Particular  evidence  held 
sufficient  to  establish  the  location  of  a  lost  section  comer.  Rey- 
nier  v-  Elton,  133  Cal.  304  (65  Pac.  Rep.  743). 

In  determining  whether  lands  granted  by  a  county  were 
a  part  of  a  survey  made  for  it,  or  public  vacant  lands  to  which 
it  had  no  title,  it  is  error  to  permit  a  surveyor  to  testify  as  to 
his  intentions  in  locating  the  survey.  Blackwell  v.  Coleman 
County,  94  Tex.  216  (59  S.  W.  Rep.  530).  The  court  say: 
"The  question  seems  to  have  been  whether  or  not  the  calls 
for  course  and  distance  or  those  for  lines  of  older  surveys 
should  prevail.  Upon  this  question  we  are  of  the  opinion  that 
the  testimony  of  the  surveyor,  stating  his  intention  in  making 
the  survey,  was  not  admissible.  In  determining  the  location 
of  land  in  such  cases  the  courts  seek  to  ascertain  the  true  inten- 
tion of  the  parties  concerned  in  the  survey.  But  the  intention 
referred  to  is  not  that  which  exists  only  in  the  mind  of  the 
surveyor.  It  is  defined  as  that  which  may  1)e  gathered  from 
the  language  of  the  grant'  or  as  'the  intention  apparent  on  the 
face  of  the  grant' — Hubert  v.  Hartlett,  9  Tex.  104, — or  *the 
legal  meaning  of  the  language  of  the  patent  when  considered 
in  the  light  shed  upon  it  by  the  acts  constituting  the  survey' — 
Robertson  v.  Mosson,  26  Tex.  251 ;  Robinson  v.  Doss,  53  Tex. 
507;  Brown  v.  Bedinger,  72  Tex.  245  (10  S-  W.  Rep.  90) ; 
Richardson  v.  Powell,  83  Tex.  591  (19  S.  W.  Rep.  262). 
AVlien  reference  is  made  in  the  decisions  to  the  intention  of  the 
surveyor,  the  purpose  deduced  from  what  he  did  in  making 
the  survey  and  description  of  the  land  is  meant,  and  not  one 
which  has  not  found  expression  in  his  acts.  Grants  are  issued 
by  the  state  and  accepted  by  the  grantees  upon  the  acts  done 
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by  the  surveyor  in  identifying  and  describing  the  lands,  and 
the  rights  of  both  are  to  be  determined  by  the  legal  effect  of 
those  acts,  and  not  by  intentions  which  cannot  be  deduced 
from  a  construction  of  the  descriptions  in  the  grants  with  the 
aid  of  the  facts  constituting  the  surveys  upon  which  they  are 
based.  Hence,  if  the  intention  of  the  surveyor  appears  from 
his  field  notes  and  his  acts  done  in  making  the  survey,  his  evi- 
dence to  prove  his  intention  is  superfluous ;  while  if  it  does  not 
so  appear,  it  cannot  control  or  affect  the  grant." 


POSSESSION 


EPITOME  OF  CASES. 

Sec.  597*  Possyession  as  notice  of  rights  or  title.  J^os- 
session  under  a  recorded  deed  is  constructive  notice  that  the 
possessor  is  claiming  adversely;  Brown  v.  Peaslee,  69 
N.  H.  436  (45  Atl.  Rep.  234).  Actual  possession  of  land 
is  notice  to  the  world  of  the  possessor's  ownership  or  interest 
therein.  Ramirez  v.  Smith,  94  Tex.  184  (59  S.  W.  Rep. 
258) ;  Bolton  v.  Roebuck,  ^^  Miss.  710  (27  So.  Rep.  630) ; 
Gardom  v.  Chester,  60  N.  J.  Eq.  238  (46  Atl.  Rep.  602) :  Carr 
V.  Maltby,  N.  Y.  (59  N-  E.  Rep.  291)  ;  Homer  v. 
Clark,  27  Ind.  App.  6  (60  N.  E.  Rep.  732).  In  order  for  such 
possession  to  be  effectual,  it  must  be  not  only  exclusive  and  un- 
interrupted, but  it  must  also  be  open  ,notorious,  and  visible, 
i,  e.  it  must  indicate  the  occupant ;  mere  cultivation  of  land  is 
not  notice  to  a  purchaser  thereof  of  a  claim  thereto  under  an 
unrecorded  deed.  Cox  v.  Devinney,  65  N.  J.  L.  389  (47  Atl. 
Rep.  569).  Actual  possession  of  land  is  notice  to  purchasers 
of  the  occupant's  right  to  the  land,  though  his  title  is  not  of 
record,  whether  the  subsequent  purchaser  actually  has  knowl- 
edge of  such  occupant's  right  or  not;  but  it  is  held  in  West 
Virginia  that  such  possession  is  not  notice  to  judgment  crrtii- 
tors,  and  that  the  lien  of  their  judgment  is  superior  to  that  of 
a  grantee  in  an  unrecorded  deed-  Weekly  v.  Hardesty,  48  W. 
Va.  39  (35  S.  E.  Rep.  880).  Where  a  title  under  which  the 
occupant  holds  has  been  put  on  record,  and  his  possession  is 
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consistent  ^ith  what  thus  appears  of  record,  it  shall  not  be 
constructive  notice  of  any  additional  or  different  title  or  in- 
terest to  a  purchaser  who  has  relied  upon  the  record,  and  has 
had  no  actual  notice  beyond  what  is  thereby  disclosed.  Apply- 
ing this  rule,  it  is  held  that  if,  according  to  their  title  as  shown 
by  record,  certain  persons  are  tenants  in  common  of  a  mining 
claim,  the  occupancy  by  each  of  a  separate  portion  of  the  sur- 
face, with  the  payment  of  taxes  and  the  making  of  improve- 
ments, imparts  no  notice  to  subsequent  purchasers  or  incum- 
brancers that  he  claims  a  surface  interest  in  severalty.  Mullins 
V.  Butte  Hardware  Co.,  25  Mont.  525  (65  Pac.  Rep.  1004;  87 
Am.  St.  Rep.  430).  Persons  who  enter  into  the  possession  of 
land  under  a  grant  of  the  right  to  remove  the  timber  there- 
from, construct  logging  camps,  and  engage  in  cutting  such 
timber,  are  in  such  open  and  adverse  possession  as  to  constitute 
notice  of  their  right  to  subsequent  purchasers  of  the  land. 
Bolland  v.  O^Neal  81  Minn.  15  (83  N.  W.  Rep.  471 ;  83  Am. 
St.  Rep.  362). 

On  the  subject  of  this  section  the  supreme  court  of  Cali- 
fornia, in  the  case  of  Schumacher  v.  Truman,  134  Cal.  430  (66 
Pac.  Rep.  591),  say:  "The  rule  that  one  who  purchases  land 
which  is  not  at  the  time  in  the  possession  of  his  vendor  takes 
the  same  in  subordination  to  the  rights  of  another  who  is  in 
its  actual  possession,  is  subject  to  the  qualification  that  such 
actual  possession  must  not  only  be  open  and  notorious,  but 
also  that  it  be  exclusive  and  inconsistent  with  the  record  title. 
Smith  v.  Yule,  31  Cal.  180  (89  Am.  Dec.  167)  ;  Staples  v.  Fen- 
ton,  5  Hun,  172;  Pope  v.  Allen,  90  N.  Y.  298;  Holland  v. 
Brown,  140  N-  Y.  344  (35  N.  E.  Rep.  577)  ;  Rankin  v.  Coar, 
46  N.  J.  Eq.  566  (22  Atl.  Rep.  177;  11  L.  R.  A.  661)  ;  Ellison 
V.  Torpin,  44  W.  Va.  414  (30  S.  E.  Rep.  183)  ;  Munn  v. 
Achey,  1 10  Ala.  628  (18  So.  Rep.  299)  ;  Lance  v-  Gorman,  136 
Pa-  St.  200  (20  Atl.  Rep.  792;  20  Am.  St.  Rep.  914).  Such 
possession  is  not  of  itself  notice,  but  merely  evidence  tending 
to  prove  notice  sufficient  to  put  the  purchaser  on  inquiry — 
Emeric  v.  Alvarado,  90  Cal.  471  {2^  Pac.  Rep.  356) — ,  and 
'inquiry  does  not  become  a  duty  when  the  apparent  possession 
is  consistent  with  the  title  appearing  of  record' — Smith  v. 
Yule,  31  Cal.  180  (89  Am.  Dec.  167).  What  makes  inquiry 
a  duty  is  such  a  visible  state  of  things  as  is  inconsistent  with 
a  perfect  right  in  him  who  proposes  to  sell.'  Meehan  v.  Wil- 
liams, 48  Pa.  St.  238.  *The  rule  is  universal  that,  if  the  pos- 
session be  consistent  with  the  recorded  title,  it  is  no  notice  of 
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an  unrecorded  title/  Kirby  v.  Tallmadge,  i6o  U.  S.  379  (16 
Sup.  Ct-  Rep.  349;  40  L.  Ed.  463).  If  the  actual  possession  is 
consistent  with  the  record  title,  it  will  be  presumed  to  be  under 
that  title,  and  referable  thereto.  Plumer  v.  Robertson,  6  Serg. 
&  R.  179;  Button  V.  McReynolds,  31  Minn.  66  (16  N.  W.  Rep. 
468) ;  Harding  v.  Seeley,  148  Pa.  St.  20  (23  Atl.  Rep.  11 18)." 

Sec.  598.  Possession  of  tenant  as  notice.  Possession 
by  a  tenant  is  constructive  notice  of  the  landlord's  title.  O'Neill 
V.  Wilcox,  115  la.  15  (87  N-  W.  Rep.  742).  A  purchaser  of 
land  at  a  foreclosure  sale,  by  notifying  the  tenants  thereon 
that  he  is  the  owner,  and  instructing  them  to  pay  the  rent  to 
hirp,  makes  them  his  tenants,  where  they  consent  thereto ;  and 
their  possession  is  constructive  notice  of  the  purchaser's  rights 
therein  to  a  person  afterward  taking  a  deed  to  the  land  from 
the  former  owner.  Hannan  v.  Seidentopf,  113  la.  658  (86  N. 
W.  Rep.  44).  In  Illinois  it  is  held  that  where  the  owner  of 
land  conveys  it  to  another  merely  to  hold  the  legal  title  in  trust 
for  such  grantor,  and  at  the  time  of  such  conveyance  the  land 
is  in  possession  of  a  tenant  of  the  grantor  who  continued  in 
possession  until  the  grantee  reconveys  to  the  grantor,  the  pos- 
session of  such  tenant  is  notice  of  the  title  of  such  grantor  so 
as  to  prevent  liens  of  judgment  against  the  grantee  attaching 
to  the  land.  A.  R.  Beck  Lumber  Co.  v.  Rupp,  188  111.  562  (59 
N.  E.  Rep.  429;  80  Am.  St-  Rep.  190). 
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Sec.  599.    Authority  conferred  by  power  of  attorney. 

A  power  to  sell  and  convey  land  does  not  authorize  a  convey- 
ance without  any  consideration,  and  such  a  conveyance  is  void. 
Alcorn  v.  Buschke,  133  Ca^  655  (66  Pac.  Rep.  15).  Such  a 
power  does  not  include  the  power  to  mortgage,  and  it  cannot 
be  extended  orally  so  as  to  authorize  the  attorney  to  mortgage 
the  land.  Minnesota  Stoneware  Co.  v.  McCrossen,  no  Wis. 
316  (85  N.  W.  Rep.  1019;  84  Am.  St.  Rep-  927).  A  power 
of  attorney  executed  by  an  ancestor  to  her  son  "to  buv  and 
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sell  land  and  to  transact  all  business  necessary  in  transaction 
of  my  affairs,"  gives  the  son  authority  to  sell  lands  already 
owned  by  the  ancestor.  Texas  Loan  Agency  v.  Miller,  94  Tex, 
464  (61  S.  W.  Rep.  477).  Where  a  power  authorizes  an  at- 
torney to  sell  and  convey  real  estate  "for  such  price  or  prices 
and  upon  such  terms  and  conditions  as  he  may  deem  best 
*  *  *  subject  to  our  approval,"  the  last  clause  is  a  limi- 
tation upon  the  powers  granted  and  is  not  repugnant  thereto; 
and  a  deed  executed  without  such  approval  is  void.  Alcorn  v. 
Buschke,  133  Cal.  655  (66  Pac.  Rep.  15).  Construing  a  power 
of  attorney  given  by  a  wife  to  her  husband  "to  exercise  the 
general  control  and  supervision  over  all  my  lands,  tenements, 
and  hereditaments,  in  the  state  of  Oregon,  and  to  grant,  bar- 
gain, and  sell  the  whole  or  any  part  of  such  lands,  tenements, 
and  hereditaments,  or  any  estate,  right,  title  or  interest  that  I 
may  have  therein  or  thereto,  on  such  terms  as  to  my  said  at- 
torney shall  seem  meet;  also,  to  make  partition  and  division 
of  any  property  or  estate  that  I  am  interested  in,  and  to  accept 
and  receive  my  share  of  such  property  or  estate,  and  for  me 
.  and  in  my  name  and  for  my  use  to  borrow  moneys,  and  to 
mortgage  the  whole  or  any  part  of  my  lands  or  interest  in 
lands  to  secure  the  same,"  it  is  held  that  the  husband  was  not 
empowered,  by  mortgage  of  his  lands,  to  bar  her  inchoate  right 
of  dower  therein.  Security  Sav-  Bank  v.  Smith,  38  Or.  72 
(62  Pac.  Rep.  794;  84  Am.  St.  Rep.  756).  Citing  Wronkow 
V.  Oakley,  133  N.  Y.  505  (31  N.  E.  Rep.  521 ;  16  L.  R.  A. 
209;  28  Am.  St.  Rep.  66i)- 
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Sec.  600.  Indians  and  public  lands.  Settlers  upon  In- 
dian reservations  are  subject  to  the  same  laws  governing  the 
possession  and  right  to  the  possession  of  property  as  settlers 
upon  the  public  domain,  where  it  appears  that  they  occupy 
lands  as  homes  within  such  reservation  by  sufferance  only. 
Frances  v.  Green,  Ida.  (65  Pac.  Rep.  362).  An  Indian 
who  has  acquired  the  rights  of  a  citizen  of  the  United  States, 
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under  Act  Cong.,  Feb.  8,  1887,  §  6,  on  account  of  having  been 
born  in  the  United  States  and  having  adopted  the  habits  of  civ- 
ilized life,  and  who  has  exercised  such  rights,  cannot  claim 
an  exemption  of  his  lands  from  taxation,  under  Act  Cong., 
July  13,  1787,  art.  3,  providing  that  the  lands  and  property  of 
Indians  "shall  never  be  taken  from  them  without  their  con- 
sent." Board  of  ComVs  v.  Godfrey,  27  Ind.  App.  610  (60  N. 
E.  Rep.  177).  Construing  Federal  Bankruptcy  Act,  1898,  §  6, 
in  connection  with  Act  Cong.,  May  2,  1890  (Ind.  Ter.  Ann. 
Stat.  1899,  ch.  26),  it  is  held  that  Indian  bankrupts  are  en- 
titled to  their  improvements  on  Indian  lands  as  exemptions. 
In  re  Grayson,  3  Ind.  Ter.  497  (61  S.  W.  Rep.  984).  Under 
the  treaties  with  the  Creek  Nation,  lands  were  conveyed  to  the 
nation  as  a  tribe,  and  not  to  the  individual  members  thereof,  or 
to  them  in  common,  and  the  nation  has  no  power  of  alienation, 
and  an  individual  can  acquire  no  vested  interest  in  any  specific 
tract.  Act  Cong.,  July  28,  1898,  §  15,  (Ind.  Ter.  Ann.  Stat. 
1899,  ch.  3a),  providing  for  the  appointment  of  commissioners 
who  shall  lay  out  town  sites  in  the  Indian  Territory  and  sell 
the  lots,  the  proceeds  to  be  paid  to  the  Indians,  is  constitutional. 
Tuttle  V.  Moore,  3  Ind.  Ter.  712  (64  S.  W.  Rep.  585).  See 
opinion  for  discussion  of  the  duties  and  power  of  the  govern- 
ment in  reference  to  Indian  Lands.  A  conveyance  by  an  In- 
dian of  an  improved  farm  in  the  Qiickasaw  Nation  to  one 
not  a  citizen  thereof  is  void,  and  the  grantee  does  not  acquire 
any  right  of  possession  or  occupancy  as  against  a  resident  of 
the  Nation  to  whom  his  grantor  has  subsequently  conveyed  the 
land.  Rogers  v.  Hill,  3  Ind.  Ter.  562  (64  S.  W.  Rep.  536). 
One  not  a  citizen  of  the  Cherokee  Nation  cannot  acquire  any 
title  by  purchase  to  land  in  said  nation,  nor  can  he  legally  oc- 
cupy any  land  therein,  except  with  the  acquiescence  of  a  citi- 
zen of  the  Cherokee  Nation ;  and  Act  Cong.,  June  28,  1898,  (30 
U.  S.  Stat.,  495;  Ind.  Ter.  Ann:  Stat.  1899,  ch.  3a),  does  not 
authorize  a  person  not  a  citizen  of  the  nation,  who  is  in  pos- 
session of  the  land  without  the  consent  of  a  citizen,  to*  hold 
such  possession  until  the  expiration  of  the  time  prescribed  in 
the  act.  See  opinion  for  discussion  of  questions  of  practice  in 
actions  of  ejectment  against  such  a  one.  Hockett  v.  Alston, 
3  Ind.  Ter.  432  (58  S.  W.  Rep.  675).  Act  Cong.,  June 
28,  1898,  (30  U.  S.  Stat.,  405,  496;  Ind.  Ter.  Ann.  Stat.  1899, 
p.  28),  construed  and  applied — ^rights  of  a  non-citizen  of  an 
Indian  tribe  holding  possession  of  Indian  lands  under  an  im- 
provement contract.    Casteel  v.  McNeeley,        Ind.  Ter. 
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(64  S.  W.  Rep.  594).  For  further  construction  of  this  statute, 
see  Kemp  v.  Jennings,  Ind.  Ter.  (64  S.  W.  Rep.  616). 
Construing  and  applying  U.  S.  Rev.  Stat.,  §  2 116,  it  is  held 
that  a  written  or  parol  lease  for  the  pasturage  of  cattle  on  an 
Indian  reservation,  made  without  the  consent  and  approval  of 
the  Indian  agent  or  Commissioner  of  Indian  Affairs,  is  null 
and  void.  Light  v.  Conover,  10  Okla.  732  (63  Pac.  Rep.  966). 
A  lease  made  in  the  Chickasaw  Nation  for  a  longer  term  than 
one  year  is  absolutely  void,  and  at  the  end  of  the  year,  no  mat- 
ter what  the  length  of  the  term  or  the  conditions  of  the  lease, 
the  lessor  may  take  possession  of  the  premises.  Sass  v. 
Thomas,  3  Ind.  Ter.  536  (64  S.  W.  Rep.  528) ;  Thomas  v. 
Sass,  3  Ind.  Ter.  545  (64  S.  W.  Rep.  531).  A  statute  (Act 
Cong.,  Feb.  8,  1887)  rendering  void  a  lease  of  Indian  lands 
invalidates  a  note  given  by  a  sublessee  for  rent.  Larson  v. 
First  Nat.  Bank  of  Pender,  62  Neb.  303  (87  N.  W.  Rep.  18). 
As  to  validity  of  a  lease  executed  with  the  Creek  Nation  and 
the  rights  of  lessee  thereunder,  see  Wassom  v.  Willison,  3 
Ind.  Ter.  365  (58  S.  W.  Rep.  574).  Under  Mansf.  Ark. 
Dig.,  §  4402  (Ind^  Ter.  Ann.  Stat.,  §  2869)  a  mechanic's  lien 
may  be  enforced  for  materials  for  the  erection  of  a  house  on 
land  in  the  Choctaw  Nation.  Arnold  v.  Campbell,  3  Ind. 
Ter.  550  (64  S.  W.  Rep.  532).  Construing  and  applying  Act 
Cong.>  Mar.  3,  1885  (23  U.  S.  Stat.  319),  it  is  held  that  the 
question  of  heirship  to  lands  which  belonged  to  an  allottee 
thereof  within  the  Umatilla  Indian  Reservation  must  be  de- 
termined from  the  statutes  of  Oregon.  Non-She-Po  v.  Wa- 
Win-Ta,  37  Or.  213  (62  Pac.  Rep.  15 ;  82  Am.  St.  Rep.  749). 
U.  S.  Rev.  Stat.,  §  21 17  (Ind.  Ter.  Ann.  Stat.  1899,  §  4327) 
construed  and  applied — recovery  of  penalty  for  ranging  stock 
on  Indian  lands.  Forsythe  v.  United  States,  3  Ind.  Ter.  549 
(64  S.  W.  Rep.  548).  ID  U.  S.  Stat,  art.  6  construed  and 
applied — ^allotment  of  lands  to  Indians — ^nature  of  title  and 
right  of  inheritance.  Bird  v.  Winyer,  24  Wash.  269  (64  Pac. 
Rep.  178).  30  U.  S.  Stat.,  495,  §§  3,  6  (Ind.  Ter.  Ann.  Stat. 
^899,  §  579-57220)  construed  and  applied — ^suit  to  remove 
claimant  not  member  of  tribe — ^when  may  be  maintained  by 
member — practice  in  the  action.  Hargrove  v.  Cherokee  Na- 
tion 3  Ind.  Ter.  478  (58  S.  W.  Rep.  667).  Mansf.  Ark. 
Dig.»  §  4476  (Ind.  Ter.  Ann.  Stat.  1899,  §  2943) — statute  of 
limitation  applied  to  action  to  recover  realty,  title  to  which 
was  in  the  (Thoctaw  Nation.  Sittel  v.  Wright,  3  Ind.  Ter. 
684  (64  S.  W.  Rep.  576).    For  construction  of  treaties  with 
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Chippewa  Indians,  Feb.  22,  1855  (^^  U.  S.  Stat.,  1165)  ;  Mar. 
II,  1863  (12  U.  S.  Stat.,  1249),  and  Act.  Cong.,  Jan.  14,  1889 
(25  U.  S.  Stat,  642),  see  White  v.  Wright,  83  Minn.  222  (86 
N.  W.  Rep.  91).  Const.  Cher.  Nat.,  art.  i,  §  2,  Laws  1892,  p. 
351 ;  Act  Cong.,  May  2,  1890,  §§  29,  31  (26  U.  S.  Stat.,  81,  93, 
94;  Ind.  Ter.  Ann.  Stat.  1899,  PP"  7>  8,  9),  construed  and  ap- 
plied— ^validity  of  mortgage  given  to  citizen  of  United  States — 
power  of  Federal  court  to  foreclose.  Crowell  v.  Young, 
Ind.  Ter.  (64  S.  W.  Rep.  607).  As  to  laws  governing 
descent  of  property  in  Indian  Territory,  see  Nivens  v.  Nivens 
Ind.  Ter.         (64  S.  W.  Rep.  604). 

Sec.  601.  Conclusiveness  of  decisions  of  land  depart- 
ment— Power  of  state  courts.  A  notice  of  the  final  de- 
cision of  the  land  office  is  not  an  absolutely  necessary  condition 
precedent  to  the  bringing  of  an  action  by  the  successful  party 
to  recover  the  possession  of  real  estate-  Kirtley  v.  Dykes,  10 
Okla.  16  (62  Pac.  Rep.  808).  When  the  question  whether  the 
government  has  title  to  land  to  pass  to  a  homestead  claimant  is 
purely  a  legal  one,  courts  are  not  bound  by  a  decision  of  the 
land  department.  Sousa  v.  Pereira,  132  Cal.  TJ  (64  Pac.  Rep. 
90).  An  action  of  mandatory  injunction  cannot  be  maintained 
by  one  to  dispossess  an  adverse  claimant  of  a  tract  of  land  on 
which  both  are  residing,  and  for  which  each  is  contesting  in 
the  land  department,  on  the  ground  of  prior  settlement,  when 
the  plaintiff  has  at  the  time  80  acres  of  such  land  in  his  un- 
interrupted possession.  Under  such  circumstances,  he  must 
wait  until  the  case  is  finally  closed  in  the  land  department, 
and  even  then,  if  successful,  he  must  bring  an  action  at  law, 
where  the  defendant  can  have  a  trial  by  jury.  Harris  v. 
McClung,  10  Okla.  701  (64  Pac.  Rep.  4).  Where  one  claim- 
ing a  right  to  a  tract  of  government  land  by  reason  of  prior 
settlement  files  in  the  proper  land  office,  within  three  months 
after  the  date  of  his  settlement,  an  application  to  enter  the  land, 
accompanied  by  an  uncorroborated  affidavit  of  contest,  alleg- 
ing in  proper  form  that  he  is  a  prior  settler  on  such  tract  under 
the  rules  of  the  department  of  the  interior,  it  is  the  duty  of  the 
register  and  receiver  to  order  a  hearing  between  the  entry 
man  and  the  contestant  to  determine  the  rights  of  priority  be- 
tween them.  Bertwell  v.  Haines,  10  Okla-  469  (63  Pac.  Rep. 
702) .  One  who  appeals  from  an  order  of  the  local  land  office 
allowing  an  adverse  claimant  to  make  a  homestead  entry  for 
their  joint  benefit,  and  refuses  to  accept  an  agreement  securing 
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such  benefit  tendered  by  the  cntryman  pending  the  appeal  in 
.^  pursuance  of  the  order,  does  not  thereby  waive  or  lose  any 
\  rights  which  have  accrued  to  him  under  such  order,  though 

the  appeal  is  determined  against  him.    Davis  v.  Richards,  23 

Wash.  432  (63  Pac.  Rep.  211). 

Sec.  602.  School  lands.  A  lessee  of  school  lands 
whose  lease  has  been  wrongfully  cancelled  and  the  land  relet 
to  another  by  the  state  board  of  land  commissioners,  may  have 
an  action  for  the  reinstatement  of  the  lease,  but  certiorari  is 
not  a  proper  remedy  to  enforce  his  rights.  State  Board  of 
Land  ComVs  v.  Carpenter,  Colo  App.  (66  Pac.  Rep. 
165).  After  cancellation  of  a  sale  of  school  lands,  they  cannot 
be  sold  for  taxes.  State  v.  Frost,  25  Wash.  134  (64  Pac.  Rep- 
902).  A  bona  fide  applicant  to  purchase  a  tract  of  school 
lands  does  not  lose  his  right  thereto  by  building  his  house  on 
another  tract  near  by  which  he  honestly  believed  to  be  the 
tract  he  was  settling,  where  he  moved  the  house  onto  the  right 
tract  upon  discovery  of  the  mistake.  Hall  v.  White,  94  Tex. 
452  (61  S.  W.  Rep.  385).  Construing  and  applying  Tex. 
Rev.  Stat,  arts.  3498a,  3498b,  3498n,  42i8e,  4218J,  4218k,  it 
is  held  that  the  statutory  provision  requiring  an  applicant  to 
purchase  school  lands  to  make  affidavit  that  there  are  not  to 
his  knowledge  any  minerals  thereon,  does  not  apply  to  land 
classified  as  agricultural  and  not  known  to  be  mineral  lands, 
Schendell  v.  Rogan,  94  Tex.  585  (63  S,  W-  Rep.  looi)  ;  and, 
following  this  case,  it  is  held  that  where  school  land  classified 
as  pasture  land  has  been  awarded  to  an  actual  settler  who  has 
fully  complied  with  the  law,  he  secures  a  right  free  from  any 
claim  of  the  state  for  minerals  that  may  be  thereafter  found  in 
the  land,  Chappell  v.  Rogan,  94  Tex.  650  (63  S.  W.  Rep. 
1006).  Batts*  Tex.  Dig.,  arts.  42i8f,  42i8r  construed  and 
applied — reinstatement  of  forfeited  contract  of  purchase — 
rights  of  intervening  lessee.  Ander  v.  Neighbors,  94  Tex. 
236  (59  S.  W.  Rep.  543).  Tex-  Laws  1891,  p.  180  construed 
and  applied — forfeiture  of  purchase  by  nonpayment  of  inter- 
est. Island  City  Sav.  Bank  v.  Dowlearn,  94  Tex.  383  (60  S. 
W.  Rep.  754).  Tex.  Laws  1897,  p.  39  construed  and  ap- 
plied— resale  of  forfeited  school  lands,  BrigHtsman  v.  Com- 
anche County,  94  Tex.  599  (63  S.  W.  Rep-  857).  Tex.  Laws 
1897,  pp.  186,  187,  providing  that  in  a  certain  section  of  the 
state  the  school  lands  which  have  been  leased  shall  not  be  sub- 
ject to  sale  during  the  existence  of  the  least,  is  held  constitu- 
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tional,  and  is  construed  in  Reed  v.  Rogan,  94  Tex.  177  (59 
S.  W.  Rep.  255). 

Sec.  603.  Mining  claims — Location  and  relocation. 
Under  U.  S.  Rev.  Stat.,  §  2320,  the  validity  of  the  location  of 
a  mining  claim  is  made  to  depend  primarily  upon  the  discov- 
ery of  a  vein  or  lode  within  its  limits ;  and  until  such  discov- 
ery no  rights  are  acquired  by  location.  A  discovery  made  after 
location  does  not  relate  back  to  the  date  of  the  location  so  as  to 
cut  out  intervening  rights.  Beals  v.  Cone,  27  Colo.  473  (62 
Pac.  Rep«  948;  83  Am.  St.  Rep.  92) ;  Tuolumne  Consol.  Min. 
Co.  V.  Maier,  134  Cal.  583  (66  Pac.  Rep.  863).  But  where  no 
rights  of  third  parties  have  intervened,  a  location  void  on  ac- 
count of  the  want  of  a  valid  discovery  of  mineral  may  be 
validated  by  such  a  discovery  njade  after  all  acts  of  location 
have  been  performed.  Brewster  v.  Shoemaker,  28  Colo.  176 
(63  Pac.  Rep.  309;  53  L.  R.  A.  793).  A  location  based  upon 
a  discovery  made  within  the  limits  of  another  existing  and 
valid  location  is  void.  Tuolumne  Consol.  Min.  Co-  v.  Maier, 
134  Cal.  583  (66  Pac.  Rep.  863) ;  Reynolds  v.  Pascoe,  24  Utah, 
219  (66  Pac.  Rep.  1064).  A  placer  claim,  located  under  Act 
Cong.,  July  9,  1870,  on  which  payment  has  been  made  and 
certificate  of  purchase  issued,  before  the  passage  of  Act  CTong., 
May  10,  1872,  is  not  subject  to  the  reservation  of  known  lodes 
as  provided  in  that  statute.  A  patent  issued  fof  a  placer  mine 
under  the  act  of  Congress  of  July  1870,  passes  all  lodes  within 
the  boundaries  described  in  such  patent,  in  the  absence  of  a 
located  lode  within  such  boundary  or  of  a  contest.  Cranes 
Gulch  Min.  Co.  v.  Scherrer,  134  Cal.  350  (66  Pac.  Rep-  487; 
86  Am.  St.  Rep.  279). 

Sec.  604.  Mining  claims — Location  and  relocation — 
What  constitutes  a  "vein."  Under  2  Mills*  Ann.  Colo.  Stat., 
§  3152,  the  discovery  shaft  must  expose  the  vein  upon  which 
the  location  is  based,  or  at  least  disclose  one,  and  therefore  the 
mere  discovery  of  some  other  vein  within  the  limits  of  the 
claim  cannot  supply  the  absence  of  the  one  required  to  be  ex- 
posed in  the  discovery  shaft.  .  The  word  "crevice**  as  em- 
ployed in  this  statute  means  a  mineral-bearing  vein.  Beals 
V.  Cone,  27  Colo.  473  (62  Pac.  Rep.  948 ;  83  Am.  St.  Rep.  92) . 
In  this  case  the  court,  in  discussing  what  constitutes  a  'Vein," 
say :  "Many  definitions  of  veins  have  been  given,  varjing  ac- 
cording to  the  facts  under  consideration*    The  term  is  not  sus- 
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ceptible  of  an  arbitrary  definition,  as  applicable  to  every  case. 
It  must  be  controlled  in  a  measure,  at  least,  by  the  conditions 
of  locality  and  deposit.  Cheesman  v.  Shreeve,  (C.  C.)  40 
Fed.  Rep.  787.  The  distinguishing  feature  between  a  vein  and 
the  formation  inclosing  it  may  be  visible.  It  must  have  boun- 
daries, but  it  is  not  necessary  that  they  be  seen.  Their  exists 
ence  may  be  determined  by  assay  and  analysis.  Id.;  Hyman 
v.  Wheeler,  (C.  C.)  29  Fed.  Rep.  347;  Mining  Co.  v-  Chees- 
man, 116  U.  S.  529  (6  Sup.  Ct.  Rep.  481 ;  29  L.  Ed.  712).  The 
controlling  characteristic  of  a  vein  is  a  continuous  body  of 
mineral-bearing  rock  in  place,  in  the  general  mass  of  the  sur- 
rotmding  formation.  If  it  possess  these  requisites,  and  carry 
mineral  in  appreciable  quantities,  it  is  a  mineral-bearing  vein, 
within  the  meaning  of  the  law,  even  though  its  boundaries  may 
not  have  been  ascertained.  The  instructions  of  the  trial  court 
recognized  the  different  conditions  which  should  be  consid- 
ered in  establishing  the  existence  of  a  vein,  applicable  alike  to 
the  veins  claimed  to  be  disclosed  upon  the  respective  mining 
claims." 

Sec.  605.  Mining  claims — Marking  boundaries — No- 
tice of  location — Description.  A  subsequent  locator  cannot 
object  that  the  first  location  was»  not  marked  in  time,  provided 
that  it  was  sufficiently  marked  before  his  location*  Crown 
Point  Gold-Min.  Co.  v.  Crismon,  39  Or.  364  (65  Pac.  Rep. 
87).  Construing  and  applying  U.  S.  Rev.  Stat.,  §§  2320,  2324, 
it  is  held  that  a  locator  is  not  required  to  mark  out  the  boun- 
daries of  his  claim  immediately  on  locating  the  same,  but  the 
posting  of  a  preliminary  notice  is  sufficient  to  protect  his  rights 
for  a  reasonable  time ;  and  eight  days  is  held  not  to  be  an  un- 
reasonable time  within  which  to  mark  such  boundaries  after 
the  discovery  of  the  claim.  Union  Min.  &  ^Till  Co.  v.  Leitch, 
24  Wash.  585  (64  Pac.  Rep.  829;  85  Am.  St  Rep.  961).  The 
construction  of  a  notice  for  a  mining  location  should  be  liberal 
and  not  technical,  and  the  sufficiency  of  a  notice  with  reference 
to  natural  monuments  or  permanent  objects  is  a  question  of 
fact.  Fissure  Min.  Co.  v.  Old  Susan  Min.  Co.,  22  Utah,  438 
(63  Pac.  Rep.  587).  If,  by  any  reasonable  construction,  in 
view  of  the  surrounding  circumstances,  the  language  em- 
ployed in  the  description  will  impart  notice  to  subsequent  lo- 
cators, it  is  sufficient.  Wells  v.  Davis,  22  Utah,  322  (62  Pac. 
I^^P*  3)-  For  particular  notice  of  location  held  sufficient,  see 
Yreka  Min.  &  Mill  Co-  v.  Knight,  133  Cal.  544  (65  Pac.  Rep. 
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1091) ;  McCann  v.  McMillan,  129  Cal.  350  (621  Pac.  Rep.31). 
U.  S.  Rev.  Stat.,  §  2324  requires  the  location  of  a  mining  claim 
to  be  distinctly  marked  on  the  ground,  but  the  statement  that 
it  is  so  marked  is  not  required  to  be  inserted  in  the  record  of 
a  mining  claim.  McCann.  v.  McMillan,  129  Cal.  350  (62  Pac. 
Rep.  31 ).  For  particular  marking  of  the  boundaries  of  a  loca- 
tion held  to  be  a  sufficient  compliance  with  U.  S.  Rev. 
Stat-,  §  2324,  see  Conway  v.  Hart,  129  Cal.  480  (62  Pac.  Rep. 
44)  ;  Sherlock  v.  Leighton,  9  Wyo.  297  (63  Pac.  Rep.  580)  ; 
Eaton  v.  Norris,  131  Cal.  561  (63  Pac.  Rep.  856).  U.  S.  Rev. 
Stat.,  §  2324,  construed  in  connection  with  Cal.  Laws  1897,  p. 
215 — sufficiency  of  description  of  claim  in  notice.  Talmadge 
V.  St.  John,  129  Cal.  437  (62  Pac-  Rep.  79).  2  Mills'  Ann. 
Colo.  Stat.,  §  3153  construed  and  applied — setting  posts  to 
mark  boundaries — precipitous  or  dangerous  places.  Beals  v. 
Cone,  27  Colo.  473  (62  Pac.  Rep.  948;  83  Am.  St.  Rep.  92). 
The  right  of  a  state  to  pass  laws  supplementing  the  mining 
act  of  congress,  in  respect  to  the  location  of  mining  claims, 
is  recognized  Sy  U.  S.  Rev.  Stat.,  §  2324.  See  opinion  for 
construction  of  Utah  Rev-  Stat.,  1898,  §§  1496-1498,  a  statute 
of  this  character,  as  to  what  constitutes  the  essentials  of  a  valid 
location.  Copper  Globe  Min.  Co.  v.  Allman,  23  Utah,  410 
(64  Pac.  Rep.  1019).  A  state  statute  requiring  a  location 
notice  to  be  verified  is  valid :  but  the  affidavit  must  be  sworn 
to  before  an  officer  authorized  to  administer  oaths.  Van 
Buren  v.  McKinley,        Ida.         (66  Pac.  Rep.  936). 

Sec.  606.  Mining  claims — Marking  boundaries — ^Vein 
discovered  beneath  the  surface.  A  valid  location  of  a  vein 
discovered  250  feet  beneath  the  surface,  through  the  sinking  of 
a  tunnel,  not  claimed  under  the  tunnel  site  act  of  Congress, 
and  driven  through  patented  property  not  belonging  to  the 
owners  of  the  lode  discovered,  may  be  made  by  marking  the 
boundaries  on  the  surface  at  the  place  where  the  vein  would 
appear  if  extended  upward  at  the  same  angle,  without  the  per- 
formance of  any  surface  work  or  the  actual  tracing  of  the  vein. 
Brewster  v.  Shoemaker,  28  Colo.  176  (63  Pac.  Rep.  309:  53  L. 
R'  A.  793,  see  pp.  793-800  for  exhaustive  note  on  "Rights 
under  tunnel  site  locations'*).  The  court  say:  "The  question 
here  is  not  whether  a  subsequent  discovery  on  the  apex  of  the 
lode  would  take  precedence  of  the  prior  discovery  on  the  dip, 
for  there  is  no  claim  here  that  plaintiff's  subsequent  location  is 
on  the  apex  of  the  same  lode  on  whose  dip  defendants'  discov- 
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ery  was  theretofore  made.  But  the  question  is  whether  a  valid 
location  can  be  made  by  a  discovery  at  a  point  250  feet  be- 
neath the?  surface,  when  it  is  followed  up  by  a  marking  of  the 
boundaries  on  the  surface  as  though  the  discovery  had  been 
made  from  the  surface,  and  by  the  doing  of  the  other  acts 
which  the  statute  requires,  though  no  surface  work  is  done, 
and  no  actual  tracing  of  the  vein  to  the  surface  attempted.  The 
precise  question  has  not,  to  our  knowledge,  been  decided  by  a 
court  of  last  resort,  but  we  do  not  see  why  a  location  such  as 
has  been  made  by  the  defendants  is  not  good.  It  has  been 
held  that  where  the  discovery  is  made  in  a  discovery  shaft 
along  the  course  of  a  vein,  and  the  surface  boundaries  marked 
with  reference  to  its  course  or  strike  as  disclosed  in  the  dis- 
covery shaft,  the  presumption  is  that  the  vein  continued  on  the 
same  course  throughout  the  limits  of  the  claim.  \\'l)eii,  as  in 
the  case  at  bar,  the  discovery  is  made  underground  upon  the 
dip  of  the  vein,  it  is  fair  to  assume,  in  the  absence  of  a  con- 
trary showing,  that  the  vein  extends  upward  at  the  same  angle ; 
and  the  marking  of  the  boundaries  by  making  the  place  at 
which  the  vein,  if  continued  to  the  surface,  would  be  disclosed, 
the  initial  point,  is  a  sufficient  compliance  with  the  law.  That 
the  mouth  of  the  tunnel  was  not  upon  the  claim  we  do  not 
consider  important.  That  the  tunnel  was  driven  through 
patented  property,  not  belonging  to  the  owners  of  the  lode  dis- 
covery, is  something  of  which  the  plaintiff  cannot  complain. 
If  the  owners  of  the  land  through  which  the  tunnel  is  driven 
give  their  consent  thereto,  a  third  person  may  not  object.  Suf- 
ficient notice  was  conveyed  to  the  public  of  this  location.  The 
defendants  not  only  placed  in  the  tunnel,  at  the  point  of  dis- 
covery, a  discovery  stake  and  notice,  but  also  posted  the 
notice  on  the  surface,  containing  not  only  the  things 
required  by  statute,  but  in  addition  informing  the  public 
of  the  exact  spot  where  the  discovery  was  made,  and 
furnishing  information  how  to  reach  the  same  through 
the  tunnel,  where  inspection  might  be  had.  We  do  not 
think  it  necessary,  in  a  discovery  which  is  made  under- 
neath the  surface,  that  the  locator  shall,  at  the  risk  of  losing 
his  claim,  demonstrate  by  actual  working  that  the  top  or  apex 
is  within  the  limits  of  his  location.  In  the  absence  of  some 
proof  to  the  contrary,  the  court  will  presume,  as  we  have  said 
already,  that  the  vein  continues  in  its  upward  course  on  the 
same  angle  to  the  surface ;  and  if  the  locator  selects  and  traces 
Ws  boundaries  with  reference  to  this  place  on  the  surface,  so 
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as  to  include  it  within  the  limits  of  his  claim,  nothing  further 
in  this  respect  is  required.  On  this  last  point  Armstrong  v. 
Lx)wer,  6  Colo.  392,  and  Wakeman  v.  Norton,  24  GjIo.  192  (49 
Pac.  Rep.  283),  though  not  deciding  the  precise  question,  are, 
fn  principle,  authority  for  the  holding  here." 

Sec.  607.    Mining  claims — ^Following  ''dip'*  of  vein. 

Construing  and  applying  U.  S.  Rev.  Stat.,  §  2322,  it  is  held 
that  where  a  vein  on  its  course  crosses  two  opposite  side  lines, 
the  vein  cannot  be  followed,  either  on  its  dip  or  strike,  beyond 
vertical  planes  drawn  through  the  side-end  lines,  and  that  the 
angle  at  which  it  crosses  these  side  lines  makes  no  difference 
in  the  application  of  the  principle ;  and  if  the  apex  of  the  vein 
passes  through  one  of  the  parallel  end  lines  and  a  side  line, 
the  extralateral  rights  are  bounded  by  the  vertical  plane  of 
such  end  line  and  a  parallel  plane  passing  downward  through 
the  point  where  the  apex  crosses  the  side  line.  A  mining  claim 
need  not  contain  the  apex  of  the  claim  to  be  valid,  and  a 
patentee  of  the  United  States  may  assert  title  to  the  part  of  a 
vein  beneath  the  surface  of  his  claim,  where,  on  account  of  the 
application  of  the  rules  stated  above,  the  extralateral  rights 
of  others  do  not  extend  thereto,  although  the  apex  lies  within 
another  claim.  Parrot  Silver  &  Copper  Co.  v.  Heinze,  25 
Mont.  139  (64  Pac.  Rep.  326;  87  N.  W.  Rep.  386;  53  L.  R. 
A.  491,  see  pp-  491-507  for  exhaustive  notes  on  "The  right  to 
follow  a  vein  or  lode  on  its  dip  beyond  the  surface  lines  of  its 
location.").  A  locator  of  a  lode  whose  location  and  applica- 
tion for  patent  were  made  under  Act  Cong.  1866,  but  whose 
patent  did  not  issue  until  after  Act  Cong.,  May  10,  1872,  is  en- 
titled to  the  extralateral  rights  given  by  that  act  though  the 
end  lines  of  his  claim  were  not  parallel.  Argonaut  Min.  Co. 
V.  Kennedy  Min.  &  Mill.  Co.,  131  Cal.  15  (63  Pac.  Rep.  148; 
82  Am.  St.  Rep.  317)-  See  opinion  for  discussion  of  this  sub- 
ject. 

Sec.  608.  Mining  claims — Doing  required  amount  of 
work — Forfeiture  and  relocation.  To  satisfy  U.  S.  Rev. 
Stat.,  §  2324,  requiring  that  "not  less  than  one  hundred  dol- 
lars worth  of  labor  shall  be  performed  or  improvements  made 
during  each  year"  on  a  mining  claim,  the  labor  must  really 
and  actually  be  oi  the  value  of  $100.00,  and  it  Is  not  sufficient 
that  under  the  regulation  of  a  local  mining  association  it  would 
be  counted  of  that  value.  Woody  v.  Barnard,  69  Ark.  579  (65 
S.  W.  Rep.  100)  ;  Wright  v.  Killian,  132  Cal.  56  (64  Pac. 
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Rep.  98).  The  doing  of  the  annual  assessment  work  required 
by  this  statute  is  not  necessary,  except  to  protect  the  rights 
of  the  locator  against  parties  seeking  to  initiate  title  to  the 
same  premises,  and  such  a  one  has  the  burden  of  proving  that 
the  required  amount  of  work  has  not  been  done,  Beals  v.  Cone, 
27  O)lo-  473  (62  Pac.  Rep.  948 ;  83  Am.  St.  Rep.  92) ;  but 
when  he  shows  that  no  work  was  performed  within  the  limits 
of  the  claim,  he  makes  out  a  prima  facie  case ;  and  thereafter, 
should  his.  adversary  depend  upon  labor  done  outside  the  claim, 
the  burden  is  cast  upon  him  of  proving  the  performance  of 
such  labor,  and  that  its  reasonable  tendency  is  to  the  benefit  of 
the  claim,  Sherlock  v.  Leighton,  9  Wyo.  297  (63  Pac.  Rep. 
580).  A  forfeiture  of  a  mining  claim  cannot  be  established 
except  upon  clear  and  convincing  proof  of  the  failure  of  the 
former  owner  to  have  work  performed  or  improvements  made 
to  the  amount  required  by  law.  See  opinion  for  particular 
evidence  held  to  sustain  a  finding  that  there  was  no  forfeiture. 
Crown  Point  Gold^Min.  Co.  v.  Crismon,  39  Or.  364  (65  Pac. 
Rep.  87).  On  the  latter  point,  see,  also,  McCann  v.  McMillan, 
129  Cal.  350  (62  Pac.  Rep.  31)  ;  Wright  v-  Killian,  132  Cal. 
56  (64  Pac.  Rep.  98) .  Where  a  valid  location  of  a  mining 
claim  has  been  made,  and  work  done  thereon  in  good  faith, 
possession  maintained,  and  no  evidence  appears  from  which 
an  intention  to  abandon  may  be  inferred,  the  courts  should 
construe  the  law  liberally,  to  prevent  forfeiture.  Emerson  v. 
McWhirter,  133  Cal.  510  (65  Pac.  Rep.  1036).  Where  one 
coowner  of  a  mining  claim  to  whom  the  other  coowners  have 
leased  the  claim  procures  a  forfeiture  of  their  interests  on  the 
ground  of  their  failure  to  pay  their  share  toward  the  assess- 
ment work  which  they  assert  the  lessee  was  to  do  at  his  own 
expense,  they  may  have  their  rights  determined  by  a  suit  in 
equity  without  waiting  for  issue  of  patent  to  lessee.  Malaby 
V.  Rice,  15  Colo.  App.  364  (62  Pac.  Rep.  228)-  Whether 
work  done  on  part  of  several  claims  owned  by  the  same  per- 
son when  sufficient  to  protect  all  will  be  adjudged  for  the  ben- 
efit of  all  is  a  question  for  the  jury  to  determine.  Yreka  Min. 
&  Mill  Co.  V.  Knight,  133  Cal.  544  (65  Pac.  Rep.  1091). 
Where  a  locator  has  complied  with  the  requisites  of  the  stat- 
ute by  doing  the  required  amount  of  work  in  good  faith,  he 
will  not  be  deprived  of  his  rights  on  account  of  a  finding  by 
the  court  that  work  performed  could  not  be  of  benefit  to  the 
claim,  as  a  court  will  not  be  permitted  to  substitute  its  own 
judgment  as  to  the  wisdom  and  expediency  of  the  method  em- 
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ployed  for  developing  the  mine  in  place  of  that  of  the  owner. 
Mann  v.  Budlong,  129  Cal.  577  (62  Pac.  Rep.  120)-  See  Sher- 
lock V.  Leighton,  9  Wyo.  297  (63  Pac.  Rep.  580).  U.  S.  Rev. 
Stat.,  §§  2323,  2324  construed  and  applied — consolidation  of 
mining  claims  for  development — work  on  tunnel  location.  Fis- 
sure Min.  Co.  V.  Old  Susan  Min.  Co-,  22  Utah,  438  (63  Pac. 
Rep.  587).  In  Montana  it  is  held  that  the  term  "location" 
comprehends  all  the  several  steps  necessary  to  make  a  com- 
plete location ;  and,  until  a  relocation  has  been  fully  completed, 
it  is  subject  to  being  defeated  by  the  prior  locator  resuming 
labor  in  good  faith.  McKay  v.  McDougall,  25  Mont.  258  (64 
Pac.  Rep.  669;  87  Am.  St.  Rep.  395,  see  pp.  403-416  for  ex- 
haustive note  on  "Abandonment  and  forfeiture  of  mining 
claims") ;  see  Emerson  v.  McWhirter,  133  Cal.  510  (65  Pac. 
Rep-  1036).  A  mining  claim  upon  which  the  improvements, 
required  by  U.  S.  Stat.,  §  2324,  have  been  made  is  not  ren- 
dered open  to  relocation  by  failure  of  the  claimant  to  file  the 
affidavit  of  labor  and  improvements,  required  by  Utah  Rev. 
Stat.,  §  1500.  Murray  Hill.  Min.  &  Mill  Co.  v.  Havenor,  24 
Utah,  73  (66  Pac.  Rep.  762).  The  rights  of  a  mining  claim- 
ant who  has  abandoned  his  location  and  afterward  takes  a  con- 
veyance from  one  relocating  the  claim  are  measured  by  the 
validity  of  the  relocation  as  against  one  subsequently  relocat- 
ing an  interfering  lode.  Niles  v.  Kennan,  27  Colo.  502  (62 
Pac.  Rep.  360)-  U.  S.  Rev.  Stat.,  §  2324  construed  and  apn 
plied — forfeiture  by  coowner's  failing  to  contribute  his  share 
of  expenditures — sufficiency  of  notice.  Elder  v.  Horseshoe 
Min.  &  Mill.  Co.,  15  S.  Dak.  124  (87  N.  W.  Rep.  586). 


Sec.  609.  Mining  claims — Conflicting  locations — ^Ad- 
versary proceedings.  As  against  defendants  actually  in 
possession  at  and  before  the  institution  of  a  suit,  under  a  loca- 
tion the  validity  of  which  is  attacked  by  the  plaintiff  only  on 
the  ground  of  a  previous  location,  the  burden  is  on  the  plaintiff 
to  show  that  the  previous  location  was  made  and  perfected  in 
compliance  not  only  with  the  laws  of  the  United  States,  but 
also  with  such  provisions  of  the  statutes  of  the  state  relating 
to  the  location  of  mining  claims  as  are  not  inconsistent  with 
the  United  States  statutes.  Copper  Globe  Min.  Co.  v.  Allman, 
23  Utah,  410  (64  Pac.  Rep.  1019)  ;  Kirk  v.  Meldrum,  28  Colo. 
453  (65  Pac.  Rep.  633).  A  defendant  who  relies  on  a  loca- 
tion prior  to  plaintiff *s  has  the  burden  of  establishing  the  fact 
of  an  actual  discovery  prior  to  the  initiation  of  plaintiff's  loca- 
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tion.  Sands  v.  Cruikshank,  15  S.  Dak.- 142  (87  N.  W.  Rep. 
589).  A  judgment  obtained  against  the  holder  of  an  un- 
patented mining  claim  is  a  lien  thereon,  and  the  judgment 
creditor  is  not  required  to  adverse,  the  application  of  the  judg- 
ment debtor  or  his  grantee  for  a  patent.  CaL  Code  Civ.  Proc., 
§  1 197;  U.  S.  Rev-  Stat.,  §  2332,  construed  and  applied.  Butte 
Hardware  Co.  v.  Frank,  25  Mont.  344  (65  Pac.  Rep.  i).  In 
adversary  proceedings,  under  U.  S.  Rev.  Stat.,  §  2326,  each 
party  must  rely  upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  that  of  his  adversary.  Murray  Hill 
Min.  &  Mill.  Co.  v.  Havenor,  24  Utah,  73  (66  Pac-  Rep.  762). 
The  fact  that  a  defendant  does  not  introduce  any  evidence  or 
ask  for  an  adjudication  of  his  rights  does  not  prevent  the  non- 
suit of  the  plaintiff  on  defendant*s  motion.  Kirk  v.  Meldrum, 
28  Colo.  453  (65  Pac.  Rep.  633).  The  pleadings,  judgment 
and  findings  in  a  prior  action  between  the  same  parties  adjudi- 
cating their  ultimate  rights  are  admissible  on  a  subsequent  ap- 
plication for  injunction  to  restrain  defendant  from  operating 
the  mine  pending  suit  for  an  interest  therein.  Boston  &  M. 
Consol.  C.  &  S.  Min.  Co.  v.  Montana  Ore  Purchasing  Co-,  26 
Mont.  146  (66  Pac.  Rep.  752)  ;  Wetzstein  v.  Boston  &  M. 
Consol.  C.  &  S.  Min.  Co.,  26  Mont.  193  (66  Pac.  Rep-  943). 
For  cases  determining  particular  questions  of  procedure  in 
cases  involving  conflicting  rights  of  claimants,  see  Healey  v. 
Rupp,  28  Colo.  102  (63  Pac.  Rep.  319)  ;  Doon  v.  Tesh,  131 
Cal.  406  (63  Pac.  Rep.  764) ;  Storz  v.  Burragge,  10  N.  Mex. 
692  (65  Pac-  Rep.  162).  In  ejectment  by  one  to  whom  a  min- 
ing claim  has  been  patented,  the  defendant  may  show  that  as 
a  purchaser  of  a  prior  claim  he  was  entitled  to  a  patent,  and 
that  the  plaintiff  was  enabled  to  obtain  his  patent  on  account 
of  the  defendant's  vendor  wrongfully  conveying  the  claim  to 
a  third  party  who  relinquished  it  to  the  government.  Murray 
V.  Montana  Lumber  &  Mfg.  Co.,  25  Mont.  14  (63  Pac.  Rep. 
719).  For  particular  case  determining  rights  of  claimants 
where  locations  interlap,  see  State  v.  District  Court,  25  Mont, 
572  (65  Pac.  Rep.  1020). 

Sec.  610.  Mining  claims — Conflicting  location — ^Ad- 
versary proceedings — Necessity  of  showing  citizenship  and 
effect  of  failure.  Citizenship  or  a  declaration  of  an  intention 
to  become  a  citizen  must!  be  shown  in  a  suit  in  aid  of  a  patent 
protest  and  adverse  claim,  under  U.  S.  Rev.  Stat.,  §  2326.  If 
a  citizen  and  an  alien  jointly  locate  a  claim  not  exceeding  the 
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amount  of  ground  allowed  to  one  locator,  such  location  is  valid 
as  to  the  citizen,  or  to  one  who  has  declared  his  intention  to  be- 
come such,  and  a  conveyance  by  him  through  an  alien  to  an- 
other citizen  conveys  a  complete  title  to  the  claim  located,  pro- 
vided all  other  provisions  of  the  law  were  complied  with,  and 
there  be  uo  intervening  rights.  See  opinion  for  particular  evi- 
dence held  to  show  citizenship-  Strickley  v.  Hill,  22  Utah, 
257  (62  Pac.  Rep.  893;  83  Am.  St.  Rep.  786).  The  fact  that 
the  original  claimant  fails  to  establish  citizenship  does  not  of 
itself  entitle  an  idverse  claimant  to  judgment  in  his  favor. 
Sherlock  v.  Leighton,  9  Wyo.  297  (63  Pac.  Rep.  580).  The 
<:ourt  say :  "Proof  of  citizenship  in  an  adverse  suit  is  required 
only  to  enable  a  party  to  recover  a  judgment  in  his  own  favor. 
Lee  Doon  v.  Tesh,  68  Cal.  43  (6  Pac.  Rep.  97 ;  8  Pac.  Rep. 
621);  Rosenthal  v-  Ives,  2  Ida.  244  (12  Pac.  Rep.  904). 
McFeters  v.  Pierson,  15  Colo.  201  (24  Pac.  Rep.  1076;  22 
Am.  St.  Rep.  388)  ;  Keeler  v.  Trueman,  15  Colo.  143  (25  Pac. 
Rep.  311)  ;  Jackson  v.  Dines,  13  Colo.  90  (21  Pac.  Rep.  918) ; 
I  Lindl.  Mines,  §§  233,  234.  The  absence  of  such  proof  may 
prevent  a  recovery  by  the  one  party,  but  it  does  not  operate 
to  authorize  a  judgment,  for  that  reason  alone,  in  favor  of  his 
'adversary,  i  Lindl.  Mines,  §  234;  Billings  v-  Smelting  Co.,  3 
C.  C.  A.  69  (52  Fed.  Rep.  250)  ;  Manuel  v.  Wulff,  152  U.  S. 
505  (14  Sup.  Ct.  Rep.  651;  38  L.  Ed.  562);  McCarthy  v. 
Speed,  II  S.  Dak.  362  {jj  N.  W-  Rep.  590).  The  result  of  the 
authorities  upon  this  question  is  that  an  alien  locator  of  a  min- 
ing claim  may,  until  'inquest  of  office,'  hold  and  dispose  of  the 
same  in  like  manner  as  a  citizen.  His  citizenship  is  subject 
to  question  only  by  the  government ;  but  proceedings  to  obtain 
patents,  and  adverse  suits  brought  in  connection  therewith, 
are  held  to  have  the  effect,  or  to  be  the  equivalents,  of  'inquest 
in  office,'  as  the  government  is  interested  in  the  outcome  of 
the  proceedings  or  suit ;  and  so,  by  and  through  the  right  of 
the  government,  as  it  is  said,  either  party  to  an  adverse  suit 
may  question  the  citizenship  of  the  other.  After  reviewing  the 
authorities,  Mr.  Lindley  concludes:  'That  a  qualified  locator 
may  relocate  a  claim  in  the  possession  of  an  alien  who  has  not 
declared  his  intention  to  become  a  citizen,  if  such  relocation 
may  be  made  without  force  or  violence,  and  prior  to  the  natur- 
alization of  the  alien;  that  the  relocator  would  then  be  in  a 
position  to  contest  the  alien's  right  to  a  patent;  but  that  the 
alienage  of  the  original  locator  would  not  avail  the  subsequent 
citizen  locator  so  as  to  permit  the  court  to  award  the  claim  to 
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him  for  that  reason,  but  the  latter  would  be  enabled,  through 
the  patent  proceedings,  which  are  the  equivalents  of  **inquest 
in  office/'  to  have  alienage  established,  and  thus  clear  the  rec- 
ords.' I  Lindl.  Mines,  §  234.  An  objection  on  the  ground  of 
alienage,  if  sustained,  would  only  defeat  the  claim  of  the  alien. 
'It  would  not,  in  any  sense,  sustain  the  title  of  the  objector.' 
Billings  V.  Smelting  Co.,  3  C.  C.  A.  69  (52  Fed.  Rep.  250). 
The  effect  of  a  mere  failure  of  proof  of  citizenship  cannot  be 
greater  or  more  far-reaching  than  an  affirmative  showing  of 
alienage-  The  absence  of  evidence  on  the  question  of  the  citi- 
zenship of  plaintiff  in  error  authorized  the  court  to  refuse  to 
award  a  judgment  in  his  favor,  but  it  did  not  authorize  a  judg- 
ment in  favor  of  defendant  in  error." 

Sec.  61 1.  Mill-site  location — Rights  of  conflicting  lode 
claimants.  Construing  and  applying  U.  S.  Rev.  Stat.,  § 
2337,  authorizing  the  location  of  mill  sites  on  nonmineral 
ground,  it  is  held  that  a  mill  site  cannot  be  lawfully  located  on 
mineral  land ;  but  where  an  adverse  is  filed  by  a  lode  claimant 
against  an  application  for  a  patent  on  an  existing  mill  site  lo- 
cation, he  is  not  entitled  to  the  lands  as*  a  mining  claim,  unless 
they  did  in  fact  contain  mineral  deposits  of  a  value  and  quan- 
tity which,  under  the  conditions  existing  at  the  time  when  the 
rights  of  the  mill  site  claimant  attached,  could  have  been  ex- 
tracted at  a  fair  mining  profit.  Cleary  v.  Skiffich,  28  Colo. 
362  (65  Pac.  Rep.  59).  The  court  say:  "A  mill  site  is  a  min- 
ing location,  but  the  land  which  may  be  taken  for  that  pur- 
pose is  of  a  special  character.  The  statute  contemplates  that 
title  to  land  for  mill  sites  may  be  secured  which  are  prima  facie 
mineral,  but  which  in  fact  are  nonmineral,  so  the  question 
presented  is,  what  is  the  test  by  which  to  determine  wliether 
land  so  claimed  is  nonmineral  or  not,  when  a  contest  arises 
between  a  mill-site  location  and  a  lode  claim  subsequently  lo- 
cated ?  Where  lands  designated  as  mineral  have  been  claimed 
and  located  as  agricultural,  it  has  been  held  that  the  mere 
presence  of  gold  in  placer  deposits,  or  the  existence  of  a  vein 
within  the  limits  of  the  land  so  claimed,  would  not  impress  it 
with  the  character  of  mineral  land.  United  States  v.  Reed, 
(C.  C.)  28  Fed.  Rep.  482;  Ah  Yew  v.  Choate,  24  Cal.  562; 
Alford  v.  Bamum,  45  Cal.  482;  Eeling  v.  Potter,  17  Land 
Dec-  Dep.  Int.  424;  Cutting  v.  Reinghaus,  7  Land  Dec.  Dep. 
Int.  265;  Pierano  v.  Pondola,  10  Land  Dec.  Dep.  Int.  536. 
Contests  have  frequently  arisen  between  placer  and  subsequent 
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lode  locations  involving  the  question  of  whether  or  not  the 
placer  embraced  within  its  limits  *known  lodes/  which,  under 
the  provisions  of  §  2333,  Rev.  Stat.  U.  S.,  are  excepted  from 
placer  patents.  In  such  cases  it  has  been  held  that  a  known 
lode  is  one  known  to  exist  at  the  time  of  application  for  patent, 
and  to  contain  minerals  in  such  quantity  and  quality  as  to 
justify  expenditures  for  the  purpose  of  extracting  them.  Rail- 
road Co.  V.  Migeon,  (C.  C.)  68  Fed.  Rep.  811;  Iron  Silver 
Min.  Co-  V.  Mike  &  Starr  Gold  &  Silver  Min.  Co.,  143  U.  S. 
394  (12  Sup.  Ct.  Rep.  543;  36  L.  Ed.  201) ;  Brownfield  v. 
Bier,  15  Mont.  403  (39  Pac.  Rep.  461).  In  many  other  cases 
the  question  as  to  what  constitutes  mineral  lands,  as  between 
the  different  classes  of  locations  which  may  be  made  upon 
lands  of  that  character,  has  been  presented  for  determination, 
either  before  the  courts  or  the  land  department;  and,  as  to 
grants  previously  made,  the  holding  has  uniformly  been  that 
it  is  not  every  crevice  or  outcropping  on  the  surface  which 
suggests  the  possibility  of  mineral  that  can  be  adjudged  a 
known  vein  or  lode,  within  the  meaning  of  the  statute,  but 
that,  in  addition  to  this  fact,  it  must  appear  that  such  lands 
embrace  veins  known  at  the  time  of  the  grant  thereof  to  be 
sufficiently  valuable  for  minerals  to  justify  expenditures  for 
their  extraction.  Iron  Silver  Min.  Co.  v.  Mike  &  Starr  Gold 
&  Silver  Min.  Co.,  143  U.  S.  394  (12  Sup-  Ct.  Rep.  543;  36 
L.  Ed.  201)  ;  Dower  v.  Richards,  151  U.  S.  658  (14  Sup.  Ct. 
Rep.  452;  38  L.  Ed.  305)  ;  Davis  v.  Weibald,  139  U.  S.  507 
( 1 1  Sup.  Ct.  Rep-  628 ;  35  L.  Ed.  238)  ;  Deffeback  v..  Hawke, 
lis  U.  S.  392  (6  Sup.  Ct.  Rep.  95;  29  L.  Ed.  423).  These 
decisions  are  based  upon  the  proposition  that  one  claiming 
land  as  a  mining  location  from  which  to  extract  minerals  must 
establish,  as  against  a  prior  location  of  another  class,  that  the 
ground  so  claimed  is  valuable  to  operate  as  a  mine,  and,  un- 
less this  does  appear  as  a  fact,  he  will  not  be  permitted  to 
take  it  from  another  who  has  previously  located  it  in  good 
faith  for  a  different  purpose.  It  has  also  been  held,  when  this 
question  was  presented,  that  it  is  one  of  fact,  to  be  determined 
by  the  jury  before  the  nisi  prius  court.  Iron  Silver  Min.  Co. 
v.  Mike  Starr  Gold  &  Silver  Min.  Co.,  143  U.  S.  394  (12 
Sup-  Ct.  Rep.  543;  36  L.  Ed.  201).  This  necessarily  follows 
in  actions  brought  in  support  of  an  adverse  claim  against  an 
application  for  patent  in  those  cases  where  by  virtue  of  the 
provisions  of  §§  2325,  2326,  Rev.  Stat.  U.  S.,  an  adverse  is  the 
remedy,  instead  of  a  protest,  because  the  right  of  possession 
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of  the  contesting  parties  turns  upon  the  character  of  the  land 
in  controversy.  The  same  principle  and  reasons  which  have 
been  applied  in  determining  the  rights  of  rival  claimants  of 
land  for  agricultural  or  mining  purposes,  or  as  placer  or  lode 
claims,  should  control  and  determine  the  rights  of  contestants 
to  the  same  premises  when  one  claims  as  a  mill  site,  and  the 
other  as  a  subsequent  lode  location.  It  is  a  well-known  fact 
that  lands  designated  'mineral'  contain  precious  metals  in 
small  quantities,  but  not  sufficient  to  justify  the  expense  of  at- 
tempting to  extract  them-  It  is  not  to  such  lands  that  the  term 
*mineral/  in  the  sense  of  the  statute  relating  to  mill  sites^,  is 
applicable.  Davis  v.  Weibbold,  139  U.  S.  507  (11  Sup.  Ct. 
Rep.  628;  35  L.  Ed.  238).  Works  for  the  reduction  of  ores, 
are  necessary.  They  must  be  located  in  the  near  vicinity  of 
mines.  Land  for  such  purposes  may  be  utilized,  provided  it  is 
nonmineral-  When  that  question  is  raised  by  those  locating  a 
lode  claim  embracing  land  already  taken  as  a  mill  site,  and 
upon  which  many  thousands  of  dollars  have  been  expended  in 
the  erection  of  mills,  and  which  the  claimant  has  taken  up  in 
good  faith,  the  test  must  be,  does  such  land  contain  minerals 
of  a  quantity  and  quality  which  can  be  extracted  at  a  profit? 
I  Lindl.  Mines,  §  98.  If  not,  they  are  valueless  for  the  ex- 
traction of  minerals,  and  therefore  nonmineral  in  their  char- 
acter, when  previously  claimed  as  a  mill  site.  In  such  cir- 
cumstances, that  they  are  mineral  must  be  established  as  a 
fact,  and  not  as  a  theory,  Dughi  v.  Harkins,  2  Land  Dec. 
Dep.  Int.  721.  To  permit  a  claimant,  under  the  guise  of  lo- 
cating a  lode  claim,  to  take  from  another  land*  already  utilized 
for  mill-site  purposes  which  contains  no  minerals  of  sufficient 
value  to  justify  extraction,  and  which  would  give  to  the  lode 
claimant  that  which  is  of  no  value  to  him,  except  as  he  may 
convert  it  into  a  means  to  extort  from  the  mill-site  owner  the 
payment  of  money  to  prevent  the  loss  of  improvements  erected 
in  good  faith,  would  certainly  be  inequitable  and  unjust.  The 
clear  intent  of  congress  was  to  permit  the  acquisition  of  title 
to  land  for  mill-site  purposes  which  was  not  valuable  for  mines, 
and  the  statute  should  be  given  this  construction  when  it  re- 
sults in  no  loss  to  a  subsequent  bona  fide  lode  claimant.  Any 
narrower  construction  would  result  in  rendering  titles  to  miil 
sites  previous  to  patent  insecure,  and  the  expenditure  of  money 
thereon  in  the  erection  of  reduction  works  hazardous  in  the 
extreme,  and  at  the  same  time  reserve  from  use  for  mill-site 
purposes  land  which  was  of  no  practical  value  for  any  other. 
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In  the  circumstances  of  this  case  there  is  also  presented  for 
determination  this  further  proposition,  namely,  as  of  what  date 
must  the  mineral  character  of  the  mill  site  be  ascertained? 
When  the  validity  of  a  grant  depends  upon  certain  conditions, 
it  is  the  rule  that  such  conditions  are  those  existing  as  of  the 
date  the  grant  took  effect.  Davis  v.  Weibbold,  139  U.  S.  507 
(II  Sup.  Ct.  Rep.  628 ;  35  L-  Ed.  238) ;  Railroad  Co.  v. 
Migeon,  (C.  C.)  68  Fed.  Rep.  811;  United  States  v.  Reed, 
(C.  C.)  28  Fed.  Rep.  482;  Brownfield  v.  Bier,  15  Mont.  403 
(3^  Pac.  Rep.  461).  Under  the  rules  of  the  land  department, 
where  the  application  is  for  a  patent  for  a  mill  site  only,  as  in 
this  instance,  there  must  be  a  mill  or  reduction  works  on  such 
premises.  In  re  Le  Neve  Mill  Site,  9  Land  Dec.  Dep-  Int. 
460;  I  Lindl.  Mines,  §  524,  A  mill-site  claimant  would  cer- 
tainly have  a  reasonable  time  after  taking  the  necessary  steps 
to  legally  locate  his  claim,  within  which  to  commence  the  erec  • 
tion  of  reduction  works  thereon.  If  not  commenced  within  a 
reasonable  time,  then  his  rights  would  attach,  as  against  other 
claimants,  from  the  time  he  did  begin  construction  of  such 
works  in  good  faith,  and  prosecuted  them  with  reasonable  dil- 
igence. Having  vested  and  continued,  the  character  of  the 
land  must  be  determined  of  the  date  his  rights  attached.  The 
fact  that  such  lands  might  contain  mineral  deposits  which  at 
a  later  date,  by  reason  of  changed  conditions,  could  be  mined 
at  a  profit,  would  not  affect  his  rights.  See  authorities  last 
above  cited.  The  rights  of  the  parties  were  therefore  depen- 
dent upon  the  questions  of  fact  presented  by  this  proposition. 
Unless  the  premises  in  dispute  did  in  fact  contain  mineral  de- 
posits of  a  value  and  quantity  which,  under  the  conditions 
existing  at  the  time  when  the  rights  of  the  original  owners  of 
the  mill-site  premises  attached,  could  have  been  extracted  at  a 
fair  mining  profit,  they  were  nonmineral  in  character,  and  the 
jury  should  have  been  instructed  accordingly,    i  Lindl.  Mines, 

§§  94-98  " 

Sec.  61 2.  Swamp  and  tide  land^— Statutes  construed. 
Construing  and  applying  §  3,  Act  Cong.,  Sept.  28,  1850,  a 
state  does  not  acquire  title  under  this  grant  to  a  40-acre  tract, 
less  than  one-third  of  which  was  indicated  on  the  government 
plat  as  swamp  land,  and  all  of  which  was  in  fact  fit  for  culti- 
vation. Fredericks  v.  Zumwalt,  134  Cal.  44  (66  Pac.  Rep- 
38).  Where  it  appears  from  a  plat  of  lands  granted  to  a 
state,  under  Act  Cong.,  Sept.  28,  1850,  that  it  comprises  a 
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large  tract  of  land  divided  into  legal  subdivisions  to  a  great 
extent,  yet  bounded  upon  some  of  its  sides  by  an  exterior 
meandering  line,  and  it  also  appears  from  the  plat  that  various 
40-acre  subdivisions  are  divided  by  the  meandering  line,  a 
majority  in  acreage  of  many  of  these  subdivisions  being  with- 
out the  meandering  line,  and  a  majority  in  acreage  of  many 
of  them  being  within  the  limits  of  the  meandering  line,  the 
title  to  the  portions  of  such  legal  subdivisions  lying  without 
the  meander  line,  though  less  than  half  the  tract,  remains  in 
the  United  States.  Bates  v.  Halstead,  130  Cal.  62  (62  Pac. 
Rep.  305;  80  Am.  St.  Rep.  70).  An  island  in  a  navigable 
lake,  conencted  with  swamp  lands  granted  to  the  state  by  Act 
Cong.  1850  (U.  S.  Rev-  Stat.,  §  2479),  pases  to  the  state, 
where  ordinarily  it  stood  only  a  few  inches  above  the  surface 
of  the  water,  and  in  times  of  high  water  was  wholly  sub- 
merged. Title  passes  to  the  state  under  this  statute  at  the 
time  of  the  grant,  but  the  state's  right  of  entry  does  not  accrue 
until  after  survey,  and  the  statute  of  limitations  does  not  be- 
gin to  run  against  it  until  that  time.  State  v.  Lake  St.  Clair 
Fishing  &  Shooting  Qub,  127  Mich.  580  (87  N.  W.  Rep.  117). 
A  contractor  authorized  by  a  joint  resolution  of  the  legisla- 
ture to  select  a  certain  number  of  acres  from  the  swamp  lands 
of  the  state  not  otherwise  appropriated,  may  make  his  selec- 
tion from  lands  which  have  not  been  patented  to  the  state  by 
the  United  States  but  which  have  been  duly  selected  so  that 
title  has  vested  in  the  state,  and  the  lands  have  been  identified. 
Olds  v.  Commissioner  of  State  Land  Office,  Mich.  (86 
N.  W.  Rep.  956).  Cal.  Pol.  Code,  §  3446;  Stat.  1865-66,  p. 
799;  Stat.  1867-68,  p.  507,  construed  and  applied — organiza- 
tion and  dissolution  of  reclamation  district.  People  v.  Re- 
clamation Dist.  No.  556,  130  Cal.  607  (63  Pac.  Rep.  27). 
Cal.  Pol.  Code,  §§  3476,  3477  construed  and  applied — swamp 
land  funds — authority  for  payment.  California  Pastoral  & 
Agric-  Co.  v.  Whitson,  129  Cal.  376  (62  Pac.  Rep.  28).  Cal. 
Pol.  Code,  §  3477  construed  and  applied— compensation  for 
reclamation  of  swamp  lands.  Miller  &  Lux  v.  Battz,  131 
Cal.  402  (63  Pac.  Rep.  680).  Cal.  Stat.  1889,  p.  305,  creating 
a  board  of  state  harbor  commissioners  for  the  Bay  of  San 
Diego,  held  constitutional,  and  construed.  People  v.  Mullen- 
der,  132  Cal.  217  (64  Pac.  Rep.  299).  Mich.  Comp.  Laws,  §§ 
131 1,  1312,  1447;  Laws  1897,  No.  169,  construed  and  applied — 
reservation  of  swamp  lands  for  sale — resale.  Gustin  v.  Com- 
missioner of  State  Land  Office,  126  Mich.  269  (85  N.- W.  Rep, 
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730).  Mo.  Rev.  Stat.,  §  8213  construed  and  applied — can- 
cellation of  contract  of  sale;  §  8199  construed  and  applied — 
disposition  and  use  of  swamp  land  funds.  State  v.  Adams, 
161  Mo.  349  (61  S.  W.  Rep.  894).  See,  on  this  subject,  State 
V.  Butler  County,  164  Mo.  214  (64  S.  W.  Rep-  176).  One 
cannot  defend  against  an  action  for  trespass  brought  by  one 
in  possession  of  swamp  lands  under  a  grant  from  the  state 
by  showing  that  it  was  made  in  violation  of  N.  C.  Qxle,  §§ 
2514,  2751.  Dosh  V.  Cape  Fear  Lumber  Co.,  128  N.  C.  84  (38 
S.  E.  Rep.  284).  Wash.  Laws  1893,  act  Mar.  9  construed  and 
applied — excavation  of  water  w^ys  through  public  lands  and 
filling  in  of  tide  lands — rights  of  contractor.  Hays  v.  Hill, 
23  Wash-  730  (63  Pac.  Rep.  576).  Wash.  Laws  1895,  p. 
544>  §  32;  1897,  p.  243,  §  23,  construed  and  applied — sale  of 
leased  tide  lands — ^rights  of  lessee.  State  v.  Bridges,  23  Wash. 
82  (62  Pac.  Rep.  449).  Wash.  Laws  1897,  p.  53  construed 
and  applied — ^power  of  board  of  state  land  commissioners,  act- 
ing as  the  harbor  line  commission,  in  respect  to  leasing  of  har- 
bor areas.  State  v.  Board  of  State  Lancf  ComVs,  23  Wash. 
700  (63  Pac.  Rep.  532).  Wash.  Laws  1897,  p.  229,  §  39 
construed  and  applied^-divistion  of  tide  lands  into  two  classes. 
State  v-  Bridges,  24  Wash.  363  (64  Pac.  Rep.  518). 

Sec.  613.  Town-site  lands.  Where  persons  assume  to 
act  as  a  town-site  company  without  any  title  or  authority, 
neither  they  nor  the  company  can  acquire  any  right  by  a  settle- 
ment on  government  lands  which  have  been  previously  dedi- 
cated by  the  government  to  use  as  a  homestead.  Long-Bell 
Lumber  Co.  v.  Martin,  11  Okla.  192  (66  Pac.  Rep.  328). 
Neither  town-site  trustees  appointed  under  Act  Cong.,  May  14, 
1890,  nor  the  commissioner  of  the  general  land  office  upon 
whom  the  execution  of  their  trust  is  charged  by  Act  Cong., 
July  7,  1898,  abolishing  town-site  trustees,  can  be  adjudged 
by  a  court  of  equity  to  hold  in  trust  for  the  use  and  benefit  of 
one  claiming  adversely.  Bockfinger  v.  Foster,  10  Okla.  488 
(62  Pac.  Rep.  799) ;  Hammer  v.  Hermann,  11  Okla.  127  (65 
Pac.  Rep.  943)-  A  tract  of  ground  belonging  to  a  town-site 
company,  designated  as  "Seminary  Place"  on  a  plat  of  the 
town  site  filed  by  such  company,  and  on  which  plat  is  indorsed 
a  memorandum  made  by  the  company  stating  that  the  square 
of  ground  of  which  Seminary  Place  forms  a  portion  has  been 
set  apart  as  "public  grounds,"  will  be  presumed,  in  the  absence 
of  sufficient  contrary  evidence,  to  have  been  dedicated  by  the 
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company  to  public  school  purposes.  Board  of  Education  v. 
City  of  Kansas  City,  62  Kan.  374  (63  Pac.  Rep.  600),  U.  S. 
Rev.  Stat.,  §  2387 ;  Ariz.  Conip.  Laws,  ch.  80,  §  3 ;  Rev.  Stat., 
ch  2,  tit  9,  §  I,  construed  and  applied — disposition  of  unoccu- 
pied lots  in  town  site-  Martin  v.  Hoff,  Ariz.  (64  Pac. 
Rep.  445).  U.  S.  Rev.  Stat.,  §  2387  et  seq. ;  Cal.  Stat.  1867-68, 
p.  692,  §§  5,  15,  construed  and  applied— conveyance  of  town- 
site  lands  by  county  and  superior  judges — ^plazas.  Amador 
Coimty  V.  Gilbert,  133  Cal.  51  (65  Pac.  Rep.  130). 

Sec.  614.    Grants  to  railroads — Statutes  construed.  The 

right  of  a  railroad  company  to  a  right  of  way  through  public 
lands,  under  Act.  Cong.,  Mar-  3,  1875  (^8  U.  S.  Stat.,  482. 
483),  attaches  only  from  the  approval  of  the  profile  of  its  road 
by  the  secretary  of  the  interior,  and  a  settler  who  has  made  his 
entry  and  filed  his  declaratory  statement  before  the  railroad 
company  located  its  road  and  filed  a  profile  thereof,  and  before 
the  approval  of  the  latter  by  the  secretary  of  the  interior,  and 
by  subsequent  compliance  with  the  preemption  law  secured  a 
patent,  takes  free  from  the  easement  of  the  right  of  way. 
Denver  &  R.  G.  R.  Co.  v.  Wilson,  28  Colo.  6  (62  Pac.  Rep. 
843).  See  opinion  for  discussion  of  this  subject.  One  claim- 
ing" title  through  a  homestead  entry  to  indemnity  lands  prev- 
iously selected  by  a  railroad,  under  16  U.  S.  Stat.,  379,  in  a 
contest  with  one  claiming  under  the  railroad,  must  sIkiw  an 
affirmative  finding  of  the  land  department  of  the  invalidity  of 
the  selection.  Gray's  Harbor  Co.  v-  Drum,  23  Wash.  706  (63 
Pac.  Rep.  530).  One  who  obtains  title  to  railroad  land  by 
fraudulently  representing  to  the  company  that  a  prior  settler 
who  had  made  application  to  purchase  the  land  had  aban- 
doned it,  will  be  decreed  to  hold  the  same  in  trust  for  the 
latter.  Crosby  v.  Clark,  132  Cal.  i  (63  Pac.  Rep.  1022). 
Lands  within  three  miles  of  the  track  of  the  Denver  and  Rio 
Grande  Railroad  Company  are  "adjacent"  lands,  within  the 
meaning  of  the  acts  of  congress  of  June  8,  1872  (17  U.  S. 
•Stat.,  339),  and  Mar.  3,  1877  (19  U.  S.  Stat.,  405)-  United 
States  V.  Denver  &  R.  G.  R.  Co.,  N.  Mex.  (66  Pac. 
Rep.  550).  Citing,  Bacheldor  v.  United  States,  28  C.  C.  A- 
246  (83  Fed.  Rep.  986).  Until  a  forfeiture  of  a  grant  of  lands 
by  the  government  to  a  railroad  has  been  duly  declared,  the 
government  cannot  make  a  valid  grant  of  the  lands  to  another 
jailroad.  Act  Cong.,  July  27,  1866  (14  U.  S.  Stat.,  292)  ;  Act 
*Cbng.,  Mar.  3,  1871  (16  U.  S.  Stat,  573)  ;  Act  Cong-,  July  6, 
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i886  (24  U.  S.  Stat.,  123)  ;  Act  Cong.,  Mar.  3,  1887,  con- 
strued and  applied.  San  Jose  Land  &  Water  Co.  v.  San  Jose 
Ranch  Co.,  129  Cal.  673  (62  Pac.  Rep.  269).  The  ruling  of 
the  interior  department  certifying  lands  to  the  state,  under  the 
railroad  land  grant  of  1856,  is  a  conclusive  determination  that 
they  were  not  embraced  in  the  swamp  land  grant,  under  Act 
Cong-,  Sept.  28,  1850,  and  the  title  of  a  railroad  company 
claiming  the  land  after  such  determination  is  superior  to  one 
claiming  title  under  a  tax  sale  on  account  of  a  prior  disposi- 
tion of  the  land  by  the  state  as  swamp  land.  Young  v.  Cham- 
quist,  114  la.  116  (86  N.  W.  Rep.  205). 

Sec.  615.    Preemption  of  public  lands  for  homestead. 

Where  an  application  for  the  entry  of  land  is  legally  and 
properly  made  for  a  homestead  under  the  land  laws  of  the 
United  States,  the  right  to  possession  thereof  inures  to  the 
person  making  such  entry,  as  against  a  trespasser.  Hasty 
V.  Bonness,  84  Minn.  120  (86  N.  W.  Rep.  896).  A  party  set- 
tling upon  unsurveyed  government  land,  who  in  good  faith 
complies  with  the  statutory  requirements,  is  entitled,  as  against 
subsequent  settlers,  to  pre-empt  the  land,  but  would  de/ive  no 
right  thereto  by  purchasing  the  claim  of  a  prior  settler,  im- 
less  by  actual  entry  at  the  proper  office  he  had  acquired  some 
right  thereto.  Rio  Grande  W.  Ry.  Co.  v-  Telluride  Power 
Transmission  Co.,  23  Utah,  22  (63  Pac.  Rep.  995).  A  cer- 
tificate of  homestead  entry  for  land  previously  granted  by  the 
government  to  a  railroad  and  issued  while  such  grant  was  in 
force,  is  unauthorizzed  and  void.  Act  Cong.,  Sept.  29,  1890 
(26  U.  S.  Stat.,  496)  construed  and  applied.  Dudley  v. 
Gallups,  128  Ala.  236  (29  So.  Rep-  616).  The  principle  of 
this  case  is  supported  by  Sousa  v.  Prerira,  132  Cal.  ^^  (64 
Pac.  Rep.  90).  One  who  has  entered  Oklahoma  before  its 
lands  were  declared  open  for  settlement  by  proclamation  of 
the  president,  in  violation  of  Act  Cong.,  Mar.  2,  1889,  is  dis- 
qualified from  making  a  valid  homestead  entry  therein.  Patter  ■ 
son  V.  Willson,  11  Okla.  75  (65  Pac.  Rep.  921)  ;  Potter  v.  Hall. 
II  Okla.  173  (65  Pac.  Rep.  841)  ;  and  in  the  last  case  it  is 
held  that  an  entry  before  the  time  specified  by  the  statute  made 
for  the  purpose  of  removing  campers  from  the  land  is  a  vio- 
lation of  the  statute-  Under  Act  Cong.,  Feb.  10,  1855  (U. 
S.  Rev.  Stat.,  §  1994),  the  widow  of  a  citizen  of  the  United 
States  who  made  a  homestead  entry  before  his  death  is  en- 
titled to  the  privileges  of  citizenship,  and  to  the  acquisition  of 
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land  under  the  homestead  laws  of  the  United  States.  Potter 
V.  Hall,  II  Okla.  173  (65  Pac.  Rep.  841).  In  the  absence  of 
fraud,  mistake  or  imposition,  a  patent  issued  by  the  land  de- 
partment to  lands  as  a  homestead  is  conclusive  that  they 
were  not  exempt  from  sale,  under  U.  S.  Rev.  Stat.,  §  2318, 
on  account  of  being  mineral  lands.  See  opinion  for  discussion 
of  what  proof  of  "known  mine"  existing  at  the  time  of  patent 
will  avoid  it.  Standard  Quicksilver  Co.  v.  Habishaw,  132 
Cal.  115  (64  Pac-  Rep.  113).  It  is  not  a  necessary  condition 
precedent  to  the  confirmation  of  a  previous  commuted  pre- 
emption entry,  under  Act  Cong.,  June  3,  1896,  that  there  has 
been  an  application  to  the  commissioner  of  the  general  land 
office,  proof  of  the  necessary  facts  before  him  and  finding 
thereon  by  him,  but  such  application  may  be  made  directly  to 
the  secretary  of  the  interior,  whose  decision  thereon  is  the  final 
one  of  the  executive  branch  of  the  government.  McCord  v. 
Hill,  III  Wis.  499  (87  N.  W.  Rep.  481).  The  six  months 
residence  prior  to  confirmation,  required  by  this  statute,  may 
be  subsequent  to  the  entry.  The  right  to  enter  lands  within 
thirty  days,  given  by  21  U.  S.  Stat.,  140,  to  one  who  has  pro- 
cured the  cancellation  of  a  preemption  is  a  mere  privilege  and 
not  an  entry,  within  the  meaning"  of  Act  Cong.,  June  3,  1896. 
McCord  V.  Hill,  in  Wis.  499  (87  N.  W-  Rep.  481).  One  who 
has  prosecuted  a  claim  for  preemption  or  homestead,  carrying 
it  through  thp  different  tribunals  of  the  land  department  of 
the  general  government  without  success,  cannot  obviate  the 
recognition  thus  given  to  the  government's  title  for  the  pur- 
pose of  asserting  a  claim  of  adverse  possession  against  one 
acquiring  title  from  the  government,  by  asserting  that  in  such 
proceedings  he  was  endeavoring  to  obtain  only  such  title  as 
the  government  had,  and  did  not  thereby  intend  to  recognize 
that  it  was  possessed  of  the  true  title.  Altschul  v.  Clark,  39 
Or-  315  (65  Pac-  Rep.  991). 

Sec.   616.    Contracts    concerning   homestead   lands — 

-Zr^bility  for  debts.    A  contract  by  which  one  is  to  make  a 

/lom  estead  entry  for  the  benefit  or  use  of  another,  in  whole  or 

^^    f^art,  is  not  enforcible,  being  in  violation  of  U.  S.  Rev. 

-^^^t.,  §  2290,  Moore  v.  Moore,  130  Cal.  no  (62  Pac.  Rep. 

^^4  ^  80  Am.  St-  Rep.  78)  ;  Higgins  v.  Butler,  10  Okla.  345 

C^^^    Pac.  Rep.  810)  ;  but  in  the  last  case  it  is  held  that  a  prom 

^^^^    who  has  advanced  money  in  pursuance  of  such  a  contract 

^    t>xiild  a  house  and  do  fencing  on  the  claim  may  recover  the 
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amount.  Land  acquired  under  the  homestead  laws  of  the 
United  States  is  not  liable  to  the  debts  of  the  patentee  con- 
tracted before  the  issuance  of  the  patent,  Jackett  v.  Bower,  62 
Neb.  232  (86  N.  W.  Rep.  1075) ;  nor  can  it  be  sold  for  taxes 
before  a  patent  is  perfected,  Hoskins  v.  Illinois  Cent.  R.  Co., 
78  Miss.  769  (29  So.  Rep.  518).  Construing  and  applying  U- 
S.  Rev.  Stat.,  §  2296,  providing  that  **no  lands  acquired  under 
the  provisions  of  this  chapter  shall  in  any  event  become  liable 
to  the  satisfaction  of  any  debt  contracted  prior  to  the  issuing 
of  the  patent  therefor,"  it  is  held  that  where  an  entr)rman  con- 
veyed his  interest  in  land  to  his  wife,  from  whom  he  afterwards 
inherited  such  interest,  all  before  issue  of  patent,  it  is  not  liable 
for  his  debts  contracted  during  his  wife's  ownership.  Van 
Doren  v.  Miller,  14  S.  Dak.  2641  (85  N.  W.  Rep.  187). 

Sec.  617.  Mortgaging  of  homestead  lands.  In  Wash- 
ington it  is  held,  upon  the  review  of  the  conflicting  authorities, 
that  U.  S.  Rev.  Stat.,  §  2296,  exempting  a  homestead  from  lia- 
bility for  the  debts  of  the  claimant,  does  not  invalidate  a  mort- 
gage executed  by  a  homesteader  on  his  claim  before  he  ac- 
quired a  patent.  Weber  v.  Laidler,  26  Wash.  144  (66  Pac. 
Rep.  400).  Where  a  homestead  claimant  who,  after  making 
a  homestead  entry,  and  occupying  public  land  under  the  United 
States  homestead  laws,  executed  a  mortgage  on  the  land  thus 
occupied,  and,  before  full  compliance  with  the  law  entitling 
him  to  make  final  proof  and  obtain  title  thereto,  died,  such 
mortgage  is,  as  against  his  heirs  at  law,  who  perfected  the 
entry,  made  the  required  final  proof  of  settlement  and  cultiva- 
tion, and  obtained  from  the  government  title  to  such  land,  in- 
effectual to  create  any  valid  lien  thereon.  Marley  v.  Sturkert, 
62  Neb.  163  (86  N.  W.  Rep.  1056).  The  court  say:  "From 
what  is  stated  in  the  petition,  we  must  conclude  that  at  the  time 
of  his  death  the  homestead  entryman  had  not  fully  complied 
with  all  the  laws  relating  to  his  homestead,  and  was  not, 
therefore,  at  that  time  entitled  to  make  final  proof,  and  receive 
the  evidence  of  his  title  thus  acquired.  By  section  2291  of  the 
Revised  Statutes  of  the  United  States  it  is  provided,  among 
other  things,  that  no  certificate  or  patent  shall  issue  until  the 
expiration  of  five  years  from  the  date  of  entry ;  and  that  if  at  the 
expiration  of  said  time,  oP  at  any  time  within  two  years  there- 
after, the  person  making  such  entry,  or,  if  he  be  dead,  his  heirs 
or  devisees,  prove  by  two  credible  witnesses  that  he,  she,  or 
they  have  resided  upon  or  cultivated  the  same  for  the  term  of 
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five  years  immediately  succeeding  the  time  of  filing  the  affi- 
davit, he,  she,  or  they,  if  at  that  time  citizens  of  the  United 
States,  shall  be  entitled  to  a  patent  as  in  other  cases  provided 
by  law.  It  is  not  here  necessary  to  consider  the  effect  of  the 
mortgage  on  the  land  had  the  mortgagor,  in  his  lifetime,  fully 
complied  with  the  law  relating  to  his  entry,  made  proof 
thereof,  and  had  become  invested  with  the  equitable  or  legal 
title  thereto.  .  At  the  time  of  the  mortgage  he  had  only  an 
inchoate  right  thereto.  This  right  was  never  perfected  into 
either  a  legal  or  equitable  title.  Neither  at  the  time  nor  after- 
wards did  the  mortgagor  acquire  any  title  in  the  real  estate 
which  he  could  incumber  by  the  mortgage  he  executed  thereon. 
By  the  provisions  of  the  section,  a  part  of  which  is  quoted,  title 
tQ  the  land  after  his  death,  and  When  residence  or  cultivation 
was  shown  for  five  years,  was  perfected  in  his  heirs  sit  law. 
They,  upon  making  proof  of  the  necessary  acts  in  complying 
with  the  law  governing  homestead  entries  on  public  lands,  did 
not  receive  the  land  from  or  through  their  ancestof,  the  orig- 
inal entrymen,  but  direct  from  the  government,  which,  upon 
the  issuance  of  the  patent,  possessed  them  with  the  full  and 
complete  legal  and  equitable  title  free  from  any  lien  sought  to 
be  created  thereon  by  the  entryman  in  his  lifetime.  The  mort- 
gage is  entirely  ineffectual  to  constitute  a  lien  as  against  those 
who,  under  the  public  land  laws,  have  fulfilled  the  require- 
ments of  the  law  as  to  the  entry  of  a  deceased  homestead 
claimant,  and  obtained  a  patent  to  the  land  included  and  cov- 
ered by  such  entry.  Cheney  v.  White,  5  Neb.  261  (25  Am. 
Rep.  4^7)  ;  Webster  v.  Bowman,  (C.  C.)  25  Fed.  Rep.  889; 
Rogers  v.  Clemmans,  26  Kan.  522;  Schoolfield  v.  Houle,  13 
Colo.  394  (22  Pac.  Rep.  781)." 

Sec.  618.  Patents — Conclusiveness  of.  A  patent  from 
the  United  States  is  conclusive  as  to  matters  therein  contained, 
and  especially  so  as  to  the  description  of  the  land  granted,  and 
extrinsic  evidence  is  not  admissible  to  impeach  or  vary  it,  and 
never  are  the  proceedings  upon  which  the  issuance  of  the  patent 
was  based  admissible  in  evidence  for  any  of  the  indicated  pur- 
ix)ses.  Miller  v.  Grunsky,  Cal.  (66  Pac.  Rep.  858). 
The  general  rule  of  law,  which  accords  the  presumption  of  val- 
dity  to  all  proceedings  necessary  to  uphold  a  patent  issued  by 
the  general  government,  does  not  prevent  the  court  from  treat- 
ing as  void  a  patent  which  appears  on  its  face  to  have  been  is- 
sued without  authority,  and  proof  extrinsic  of  the  instrument 
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itself  is  admissible  to  ascertain  whether  it  was  issued  vdthout 
authority.  Ledbetter  v.  Borland,  128  Ala.  418  (29  So.  Rep. 
579).  And  courts  may  exercise  their  equitable  powers  to  con- 
trol and  limit  the  operation  of  the  patent  as  between  adverse 
claimants  whenever  it  has  been  made  to  appear  that  by  a  mis7 
taken  application  of  the  la^  to  the  facts  of  the  case  by  the  of- 
ficers of  thqr  land  department  the  patent  has  been  issued  to  the 
wrong  person,  or  when  the  holder  of  the  legal  title  under  it  has 
obtained  it  by  a  fraud  upon  the  rights  of  one  who  is  entitled  to 
it.  jMurray  v.  Montana  Lumber  &  Mfg.  Co.,  25  Mont.  14  (63 
Pac.  Rep.  719). 

Sec.  619.  Patents — Conflict  between  senior  and  junior 
patentee.  The  actual  occupancy  by  a  junior  patentee  of 
that  part  of  a  tract  of  land  which  does  not  interfere  with  the 
elder  grant  does  not  give  him  possession  of  the  part  within  the 
interference,  although  the  elder  patentee  never  actually  en- 
tered upon  any  part  of  the  land  included  in  his  patent,  McCoy 
v.  De  Lortg,  (Ky.)  58  S.  W.  Rep.  704  (22  Ky.  Law  Rep. 
719).  Where  a  senior  patentee  settles  upon  any  portion  of 
his  land,  claiming  title  to  the  whole,  before  a  junior  patentee, 
claiming  a  portion  thereof,  has  settled  upon  any  part  of  the 
interlock,  the  senior  patentee  is  in  possession  to  the  extent  of 
his  grant,  and  the  entry  of  the  junior  patentee  upon  the  inter- 
lock only  ousts  the  senior  patentee  to  the  extent  of  the  land 
actually  in  the  occupancy  of  the  junior  patentee  by  residence, 
improvement,  cultivation,  or  other  open,  notorious,  and  habit- 
ual acts  of  ownership.  Fry  v.  Stowers,  98  Va.  417  (36  S.  E. 
Rep.  482). 

Sec.  620.  Patents — Mi^ellaneous  notes.  A  patent 
cannot  be  invalidated  by  subsequent  legislation.  Kidd  v.  Cen- 
tral Trust  &  Safe  Dep-  Co.,  (Ky.)  65  S.  W.  Rep.  355  (23  Ky. 
Law  Rep.  1402).  Where  a  patent  is  issued  to  the  heirs  of  one 
initiating  an  entry  of  public  lands,  they  take  as  direct  grantees 
of  the  government.  Aspey  v.  Barry,  13  S.  Dak.  220  (83  N. 
W.  Rep.  91).  Under  the  civil  law,  by  which  Dutch  patents 
are  to  be  construed,  the  waters  and  bed  of  a  stream  navigable 
in  fact,  though  lying  above  the  ebb  and  flow  of  the  tide,  like 
the  beds  of  other  highways,  remain  in  the  sovereign,  and  do 
not  pass  under  his  grants ;  but  an  English  patent  to  be  con- 
strued according  to  the  common  law  granting  "all  and  every 
*  *  *  rivers  and  creeks''  on  the  patented  premises,  conveys 
to  the  patentee  the  title  to  the  streams  and  their  beds.  Hinckel 
V.  Stevens,  165  N.  Y.  171  (58  N.  E.  Rep.  879).    Under  Ky. 
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Stat-,  §  4704,  every  entry,  survey  or  patent  upon  land  which 
has  been  previously  entered,  surveyed  or  patented  is  absolutely 
void  and  confers  no  title  whatever.  American  Ass'n  v-  Innis, 
Ky.  (60  S.  W.  Rep.  388;  22  Ky.  Law  Rep.  1196). 
For  application  of  this  rule  to  particular  case,  see  Owens  v. 
Colson,  (Ky.)  60  S.  W.  Rep.  852  (22  Ky.  Law  Rep.  1566). 
Under  this  statute,  lands  embraced  in  a  void  patent  cannot 
again  be  patented  as  vacant  or  unappropriated  land.  Eastern 
Kentucky  Land  Co.  v-  Ferguson,  (Ky.)  65  S.  W.  Rep.  830. 
A  patent  is  only  void  to  the  extent  it  embraces  prior  grants  or 
surveys.  Nickels  v.  Commonwealth,  (Ky.)  64  S.  W.  Rep. 
448  (23  Ky.  Law  Rep.  778).  The  title  of  one  to  whom  a 
patent  is  issued  to  land  at  the  time  in  the  possession  of  an- 
other claiming  to  hold  adversely  will  not  prevail  against  the 
latter  where  he  continues  such  possession  for  the  prescriptive 
period  after  the  issue  of  the  patent.  Keaton  v.  Sublctt, 
Ky.  (58  S.  W.  Rep.  528;  22  Ky.  Law  Rep.  631).  A 
patent  is  not  void  because  of '  uncertainty  in  the  location  of 
previously  patented  lands  recited  as  excluded-  Kidd  v.  Cen- 
tral Trust  &  S-Dep.  Co.,  (Ky.)  65  S.  W.  Rep.  355  (23  Ky. 
Law  Rep.  1402).  The  uncertainty  of  the  exclusions  from  the 
boundary  granted  will  not  avoid  a  patent  where  the  outside 
lines  are  fixed  and  certain  by  courses,  distances,  and  natural 
objects.  West  v.  Chamberlain,  Ky.  (58  S.  W.  Rep. 
584;  22  Ky.  Law  Rep.  687)  ;  Uhl  v.  Reynolds,  (Ky.)  64  S.  W. 
Rep.  498  (23  Ky.  Law  Rep.  759).  Under  Ky.  Rev.  Stat.,  ch. 
102,  §  3,  limiting  the  quantity  of  land  embraced  in  one  survey 
to  200  acres,  several  surveys  held  by  one  person  for  not  more 
than  200  acres  each  may  be  embraced  in  one  patent.  Nickels 
V.  Commonwealth,  (Ky.)  64  S.  W.  Rep.  448  (23  Kv.  Law 
Rep-  778).  See  Uhl  v.  Reynolds,  (Ky.)  64  S.  W.  Rep.  498 
(23  Ky.  Law  Rep.  759).  A  writ  of  mandamus  will  not  be 
awarded  to  compel  the  commissioner  of  the  general  land  office 
to  issue  a  patent,  when  it  appeared  that  there  were  adverse 
claimants  to  the  land  who  were  not  made  parties  to  the  suit. 
Chapell  V.  Rogan,  94  Tex.  492  (62  S.  W.  Rep.  539).  Tex. 
Rev.  Stat.,  arts.  4182,  4183  construed  and  applied — sufficiency 
of  petition  by  transferee  of  land  certificate  for  mandamus  to 
compel  issue  of  patent.  Peterson  v.  Rogan,  94  Tex.  176  (59 
S.  W.  Rep.  252). 

Sec.  621.    Construction  of  miscellaneous  Acts  of  Con- 
gress and  local  statutes.    The  mere  occupancy  of  land  at  the 
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time  it  was  listed  to  the  state,  under  Act  Cong.,  June  l6,  i88o, 
granting  unappropriated  'lands  to  the  state  of  Nevada,  is  not 
such  an  "appropriation"  as  will  prevent  the  passing  of  tlie 
title  to  the  state.  Springer  v.  Clopath,  Nev.  (65  Pac. 
Rep.  804).  See  opinion  for  discussion  of  what  constitutes 
'appropriation"  of  government  land.  Act  Cong,,  June  16, 
1880  (21  U.  S.  Stat,  287) ;  Nev.  Stat.  1887,  p.  102  (Comp. 
Laws,  1900,  §§  281,  282,  construed  and  applied — grant  of 
lands  to  state  of  Nevada — rights  of  patentee  as  against  locator 
of  mine.  Stanley  v.  Mineral  Union,  Nev.  (63  Pac. 
Rcp-  59)-  Act  Cong.,  Oct.  i,  1890  construed  and  applied — 
grant  of  land  to  state  of  South  Dakota  for  military  purposes. 
In  re  Opinion  of  Judges,  13  S.  Dak.  191  (83  N.  W.  Rep.  96). 
14  U.  S.  Stat,  89,  ch.  174;  18  U.  S.  Stat,  80,  ch-  305;  U.  S. 
Rev.  Stat.,  §§  441,  453,  contrued  and  applied — grant  of  lands 
to  state  of  Oregon  for  military  wagon  road — ^selection  of  sec- 
tions—approval by  interior  department.  Altschul  v.  Clark,  39 
Or.  315  (65  Pac.  Rep.  991).  »Cal.  Pol.  Code,  §§  501,  3414, 
3498  construed  and  applied — ^purchase  of  state  lands— contest 
— demand  for  reference.  Sherman  v.  Wright,  133  Cal«  539 
(65  Pac.  Rep.  1096).  Miss.  Laws  1852,  pp.  94,  95  construed 
and  applied — grant  of  land  to  Warren  County.  Warren  County 
V.  Nail,  78  Miss.  726  (29  So.  Rep.  755). 

Sec.  622.  Water  rights  on  public  lands.  Water  rights 
acquired  by  one  on  public  land  while  withdra^m  from  public 
entry  by  reason  of  a  government  grant  to  a  railroad,  attach  to 
the  land  upon  subsequent  forfeiture  of  it  by  the  railroad  and 
the  restoration  of  the  land  to  the  public  domain  by  the  act  of 
congress.  Act  Cong.,  July  27,  1866,  construed  and  applied. 
San  Jose  Land  &  Water  Co.  v.  San  Jose  Ranch  Co.,  129  Cal. 
673  (62  Pac.  Rep.  269).  Construing  and  applying  Or.  Laws 
1893,  p.  150,  providing  that  all  ditches  for  utilizing  spring  or 
surface  waters  should  be  governed  by  the  same  laws  relating- 
to  priority  of  rights  as  ditches  constructed  to  utilize  the  waters 
of  running  streams,  in  connection  with  U.  S.  Rev.  Stat,  §§ 
2339,  2340,  it  is  held  that  one  acquiring  as  a  homestead  land 
upon  which  a  stream  is  situated,  takes  subject  to  a  prior  ap- 
propriation of  the  waters  of  this  stream  made  by  cutting 
through  a  bank  on  the  land  when  unoccupied.  Brosnan  v. 
Harris,  39  Or.  148  (65  Pac.  Rep.  867 ;  54  L.  R.  A.  628 ;  87  Am. 
St.  Rep.  649).  The  protection  given  to  a  vested  right  to  use 
water  for  mining  purposes,  by  U.  S.  Rev-  Stat,  §§  2339,  2340, 
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does  not  operate  to  give  the  owner  of  a  mill  site,  who  has  ac- 
quired a  vested  right  to  water  for  the  operation  of  the  mill,  a 
superior  title  to  the  land  on  which  the  mill  is  situated,  as 
against  a  claimant  of  a  lode  location  in  the  land  on  which  the 
mill  is  located.  Qeary  v.  Skiffich,  28  Colo.  362  (65  Pac.  Rep. 
59).  One  acquiring  title  to  land  by  patent  from  the  govern- 
ment as  a  mining  claim,  which  is  subject  to  an  easement  to 
convey  water  in  an  open  ditch  across  it,  cannot  afterward 
change  the  mode  of  use  by  substituting  a  pipe  line  in  the  ditch 
for  the  conveyance  of  the  water.  U.  S.  Rev.  Stat.,  §  2340,  ap- 
plied. Oliver  v.  Agasse,  132  Cal.  297  (64  Pac-  Rep.  401). 
One  who,  in  conducting  mining  operations  upon  the  public 
domain,  excavated  a  tunnel  which  extended  into  the  lands  of 
an  adjoining  owner,  into  which  tunnel  percolating  waters  hav- 
ing no  defined  channel  flowed  from  such  lands,  does  not  ac- 
quire any  prescriptive  right  to  the  continuation  of  sucK  flow 
so  as  to  prevent  the  adjoining  owner  from  diverting  the  same 
by  the  sinking  of  a  shaft  on  his  land-  U.  S.  Rev.  Stat.,  §§ 
2339,  2340,  construed  and  applied.  Deadwood  Cent.  R.  Co. 
v.  Barker,  14  S.  Dak.  558  (86  N.  W.  Rep.  619).  For  particu- 
lar cases  discussing  the  rights  of  appropriators  of  water  rights 
for  mining  purposes,  see  Carson  v.  Hayes,  39  Or.  97  (65  Pac. 
Rep.  814)  ;  York  v.  Davidson,  39  Or.  81  (65  Pac.  Rep.  819)  ; 
Oviatt  V-  Big  Four  Min.  Co.,  39  Or.  118  (65  Pac.  Rep.  811). 
A  complaint  seeking  to  enjoin  an  interference  with  the  right 
of  the  plaintiff  to  use  a  certain  proportion  of  the  waters  of  a 
stream  in  his  mining  operation,  claimed  by  him  as  owner,  will 
not  support  a  decree  protecting  such  right  based  on  a  finding 
that  his  use  was  in  pursuance  of  a  license  from  the  owners. 
Schirmer  v.  Drexler,  134  Cal.  134  (66  Pac.  Rep.  180). 

Sec.  623.  Miscellaneous  notes.  The  proper  applica- 
tion of  a  party  entitled  to  enter  land  at  the  government  land 
office,  made  in  good  faith,  must  be  regarded  as  filed  as  of 
date  it  is  delivered  by  the  applicant  for  filing;  and  the  negli- 
gence of  the  clerks  to  do  their  duty  in  noting  thereon  a  state- 
ment that  the  same  was  filed  as  of  that  date  does  not  deprive 
the  person  making  such  entry  of  his  rights  as  of  the  date  of 
its  actual  filing.  Hasty  v.  Bonness,  84  Minn.  120  (86  N.  W. 
Rep.  896).  Lands  chiefly  valuable  for  timber  at  the  time  of 
their  entry,  and  then  unfit  for  cultivation  are  subject  to  entry, 
under  20  U.  S,  Stat.,  82,  though  they  may  become  fit  for  cul- 
tivation by  the  removal  of  the  timber.     A  transferee  of  one 
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making  an  entry  under  this  statute  is  entitled  lo  notice  of  sub- 
sequent proceedings  by  the  government  to  cancel  the  entry,  it 
having  knowledge  of  the  transfer.  Whitney  v.  Spratt,  25 
Wash.  62  (64  Pac.  Rep.  919;  87  Am.  St.  Rep.  738). 
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Sec.  624.  What  constitutes  a  cloud  on  a  title.  In  the 
case  of  Schenck  v.  Wicks,  23  Utah,  576  (65  Pac.  Rep.  732), 
the  supreme  court  of  Utah,  in  defining  a  cloud  on  a  title,  say : 
"A  cloud  on  af  title  is  something,  such  as  a  mortgage,  deed,  or 
judgment,  etc.,  which  shows  prima  facie  some  interest  in  a 
third  party  in  or  to  the  property  adverse  to  the  person  vested 
with  the  real  title  to  the  same,  or  to  one  having  an  interest 
thereih.  i  Rap.  &  L.  Law  Diet.  tit.  'Cloud  on  Title' ;  Cooley, 
Tax'n,  p.  779 ;  Warv.  Vend.  p.  324,  §  23 ;  Frost  v.  I-eatherman, 
55  Mich.  33,  37  (20  N.  W.  Rep.  705)  ;  Lick  v.  Ray,  43  Cal- 
83-88.  Where  an  instrument  upon  its  face  shows  prima  facie 
such  an  adverse  interest  in  a  third  party,  and  is  of  such  a  char- 
acter as  that  if  put  in  evidence  ini  an  action  by  the  real  owner, 
or  by  one  having  such  an  interest,  to  quiet  his  title,  he  would 
be  compelled  in  defense  to  prove  his  own  title,  it  constitutes  a 
cloud  which  a  court  of  equity,  if  applied  to,  will  remove,  i 
Warv.  Vend.  p.  324,  §  23 ;  Cooley,  Tax'n,  p.  780,  and  cases 
cited  in  note  2;  Douglas  v.  Nuzum,  16  Kan.  515-519;  lick  v. 
Ray,  43  Cal.  88 ;  City  of  Detroit  v.  Martin,  34  Mich.  170  (22 
Am.  Rep.  512)" 

Sec.  625.  As  to  when  the  action  will  lie  and  who  may 
maintain  it.  In  Nebraska  a  party,  whether  in  actual  pos- 
session or  not,  may  maintain  a  suit  to  establish  his  title  to 
land  against  any  adverse  claimant.  Ross  v.  McManigal,  61 
Neb.  90  (84  N.  W.  Rep.  610).  One  who  takes  and  maintains 
forcible  possession  for  the  purpose  of  filing  a  bill  to  quiet 
title,  and  to  avoid  a  suit  at  law,  cannot  maintain  such  bill. 
Crosby  v.  Hutchinson,  126  Mich.  56  (85  N.  W.  Rep.  255). 
An  action  to  quiet  title  cannot  be  maintained  by  the  owner  of 
an  equitable  interest  as  against  the  holder  of  the  legal  title ; 
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hence,  a  purchaser  under  an  executory  contract  cannot  quiet 
the  title  against  his  vendor.    Chase  v.  Cameron,  133  Cal.  231 
(65  Pac.  Rep.  460) .    One  in  possession  of  real  estate,  without 
title  thereto,  cannot  maintain  an  action  to  quiet  title  in  himself 
as  ag^nst  the  holder  of  the  legal  title,  under  a  deed  absolute 
in  form,  to  which  deed  he  is  not  a  party,  upon  the  ground 
that  such  a  deed  is  in  fact  a  mortgage  given  to  secure  a  debt 
due  from  himself  to  the  holder  of  the  legal  title,  and  that  such 
debt  is  barred  by  the  statute  of  limitations.    Burditt  v.  Burditt, 
62  Kan.  567  (64  Pac.  Rep.  yj^.    In  New  Jersey,  equity  will, 
not  entertain  a  suit,  in  which  no  equitable  question  is  presented,, 
which  seeks  a  decree  that  the  complainant's  legal  title  to  lands 
is  good,  and  that  the  defendant's  legal  title  is  bad;  but  such 
questions  must  be  determined  by  a  suit  at  law.     Palmer  v. 
Sinnickson,  59  N.  J.  Eq.  530  (46  Atl.  Rep.  517).    A  mort- 
gagee who  has  conveyed  the  mortgaged  lands  by  a  warranty 
deed  may  maintain  an  action  to  relieve  the  mortgaged  estate 
from   any  cloud  or  embarrassment  which  might   affect  his 
rights  under  the  mortgage.    City  of  Indianapolis  v.  Board  of 
Church  Extension  of  United  Presbyterian  Church,  28  Ind. 
•^PP-  319  (62  N.  E.  Rep.  715).    Citing,  Polk  v.  Reynolds,  31 
Md.  106;  Wofford  v.  Board,  44  Miss.  579.    A  purchaser  of 
land,  who  has  assumed  the  payment  of  the  taxes  thereon,  may 
9uiet  his  title  against  a  tax  deed,  obtained  at  a  sale  of  the  land 
^or  delinquent  taxes,  a  part  of  which  were  illegal.    Cramer  v. 
-•^nnstrong,  28  Colo.  496  (66  Pac.  Rep.  889).    In  Virginia  a 
™i  to  enjoin  the  recording  of  a  deed  on  the  ground  that  it  will 
cast  a  cloud  upon  the  title  of  certain  land,  will  be  dismissed, 
^^  appearing  from  an  exhibit  that  the  defendant  has  possession 
^^  tHe  land  and  the  bill  fails  to  allege  plaintiff's  interest  in  the 
la^n^^     Smith  v.  Thomas,  99  Va.  86  (37  S.  E.  Rep.  784).    The 
f^^  *^-i.Te  of  a  daughter  to  aid  and  care  for  her  mother,  when  she 
^i^k,  the  mother  having  remarried  after  the  death  of  the 
nd  and  father,  is  not  such  inequitable  conduct  as  will 
the  daughter  from  maintaining  a  suit  in  equity  to  have 

executed  by  her  mother  to  the  step-father  set  aside, 

,^*^^:«-e  the  property  had  been  conveyed  by  the  daughter's  father 

^        •>'^i*  mother  under  an  oral  agreement  that  the  wife  was  only 

^       *>^ve  a  life  estate,  and  the  remainder  was  to  go  to  the  daugh- 

^^'^        Post  v.  Campbell,  no  Wis.  378  (85  N.  W.  Rep.  1032). 

Mass.  Stat.  1889,  ch.  442  does  not  authorize  an  action  by 

ies  owning  an  easement  in  land  to  determine  the  nature  and 

^nt  of  their  rights.    Minot  v.  Cotting,  179  Mass.  325  (60 
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N.  E.  Rep.  6io).  Mo.  Rev.  Stat.  1899,  §  650  authorizes  an 
action  between  remaindermen  out  of  possession  during  the  in- 
tervening life  estate  to  determine  their  interests  in  land  and 
advancements  made  by  their  common  ancestor.  Garrison  v. 
Frazier,  165  Mo.  40  (65  S.  W.  Rep.  229).  An  action  is  not 
maintainable  under  N.  Y.  Code,  §§  1638,  1650,  for  the  purpose 
of  obtaining  an  adjudication  that  the  plaintiff  has  easements 
or  rights  of  any  character  in  the  lands  of  another.  Consoli- 
dated Ice  Co.  V.  Mayor,  etc.,  of  City  of  New^  York,  166  N.  Y. 
92  (59  N.  E.  Rep.  713).  Under  N.  Dak.  Rev.  Codes,  §  5904, 
the  action  may  be  maintained  by  any  one  who  has  "an  estate 
or  interest  in  real  property,'*  whether  legal  or  equitable;  and 
beneficiaries  under  a  deed  of  lands  to  be  held  in  trust  for  them, 
though  not  named  in  it,  who,  on  account  of  the  trust  being  a 
mere  nominal  or  dry  trust,  are  seized  of  the  entire  estate,  may 
maintain  the  action.  Dalrymple  v.  Security  Loan  &  T.  Co,, 
9  N.  Dak.  306  (83  N.  W.  Rep.  245).  Applying  Utah  Rev. 
Stat.  1898,  §§  3498,  3517,  it  is  held  that  an  action  to  determine 
adverse  claims  cannot  be  maintained  against  the  holder  of  the 
legal  title  by  one  who  has  a  mortgage  lien ;  and  such  an  action, 
once  commenced,  cannot  be  converted  into  a  foreclosure  pro- 
ceeding, so  as  to  allow  of  the  entry  of  a  decree  in  effect  a  de- 
cree of  foreclosure.  Fields  v.  Cobbey,  22  Utah,  415  (62  Pac. 
Rep.  1020). 

Sec.  626.  Possession  by  plaintiff  required.  A  bill  in 
equity  to  remove  a  cloud  from  complainants'  title  to  certain 
land,  which  does  not  allege  that  they  were  in  possession  of  the 
land  prior  to  and  at  the  time  of  filing  the  bill,  nor  that  there  is 
some  obstacle  or  impediment  to  the  enforcement  of  their  rights 
at  law,  is  fatally  defective,  for  it  does  not  show  that  they  have 
not  a  complete  and  adequate  remedy  at  law.  Belcher  v. 
Scruggs,  125  Ala.  336  (27  So.  Rep.  839).  In  Illinois  the 
plaintiff  must  allege  and  prove  possession  regardless  of  the 
fact  that  his  allegation  of  possession  is  not  denied  by  the  an- 
swer of  the  defendant ;  and  proof  of  plaintiff's  possession  by 
tenant  from  May  1897  ^^  ^^Y  ^898  does  not  by  presumption 
show  that  he  was  in  possession  in  March  1900.  Glos  v.  Kemp, 
192  111.  72  (61  N.  E.  Rep-  473).  In  Kentucky  one  cannot 
maintain  an  action  to  quiet  title  to  lands  the  possession  of 
which  is  held  by  him  and  another  in  common.  Wabb  v.  Adams, 
(Ky.)  58  S.  W.  Rep.  585  (22  Ky.  Law  Rep.  683).  Me  Rev. 
Stat.,  ch.  104,  §  47  construed  and  applied — ^possession  required 
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of  plaintiff.  Marshall  v.  Walker,  93  Me.  532  (45  Atl.  Rep. 
497).  Construing  and  applying  3  N.  J.  Gen.  Stat,  p.  3486, 
requiring  a  plaintiff  in  an  action  to  quiet  title  to  show  peace- 
able possession  of  the  premises  in  dispute  under  claim  of  own- 
ership, it  is  field  that  where  the  acts  of  possession  are  proven 
to  have  been  done  without  dispute,  under  a  belief  and  claim 
on  the  part  of  the  complainant  that  she  owned  the  premises, 
and  show  an  occupation  and  use  of  the  property  for  all  of  the 
purposes  for  which  its  nature  enabled  it  to  be  used,  it  is  a 
sufficient  exhibition  of  the  peaceable  possession  under  claim 
of  ownership  required  by  the  statute.  Blakeman  v.  Bourgeois, 
59  N.  J.  Eq.  473  (45  Atl.  Rep.  594).  In  New  Jersey  a  bill 
to  quiet  title  cannot  be  filed  by  persons  who  claim  an  interest 
in  lands,  but  who  are  not  in  possession  of  any  of  them,  either 
under  Gen.  Stat.,  p.  3486  or  the  general  equity  powers  of  the 
court.  Palmer  v.  Sinnickson,  59  N.  J.  Eq.  530  (46  Atl.  Rep. 
517).  In  Oregon  the  plaintiff  in  a  suit  to  quiet  title  whose 
estate  is  legal  and  not  equitable  must  be  in  possession  of  the 
land,  in  order  to  maintain  the  action,  and  where  his  title  to  the 
land  depends  entirely  on  adverse  possession,  his  complaint 
should  be  dismissed.  Silver  v.  Lee,  38  Or.  508  (63  Pac.  Rep. 
882). 

Sec.  627.  Complaint  in  action  to  quiet  title.  An  alle- 
gation of  plaintiff's  ownership  is  necessary  to  a  complaint  to 
quiet  title.  Boucher  v.  Barsalou,  25  Mont.  439  (65  Pac.  Rep. 
718).  A  complaint  alleging  that  the  defendant  is  claiming  the 
land  as  his  own,  giving  it  out  in  speeches  that  he  is  the  owner, 
and  that  he  has  wrongfully  entered  thereon  and  cut  timber 
and  is  threatening  to  continue  to  do  so,  sufficiently  states  a 
hostile  claim  of  title.  Campbell  v.  Campbell,  (Ky.)  64  S.  W. 
Rep.  458  (23  Ky.  Law  Rep.  869).  A  complaint  in  an  action 
to  prevent  a  cloud  upon  the  title  to  real  property,  which  de- 
scribes the  property  as  "70  acres  thereof"  referring  to  a  farm 
of  no  acres,  is  insufficient.  Kadderly  v.  Frazier,  38  Or.  273 
(63  Pac.  Rep.  487).  Even  though  a  bill  to  remove  a  cloud 
on  title  describes -the  instrument  on  which  the  adverse  claim  is 
based,  it  need  not  point  out  the  defects  in  the  defendant's  claim. 
Wildberger  v.  Puckett,  78  Miss.  650  (29  So.  Rep.  393).  A 
complaint  seeking  to  quiet  title  to  real  estate,  alleging  that  ad- 
ministrator's deeds  made  by  order  of  the  county  court  are  a 
cloud  on  complainant's  title,  is  a  collateral  attact  on  the  pro- 
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ceedings  of  the  county  court.    Bradley  v.  Drone,  187  111.  175 
(58  N.  E.  Rep.  304;  79  Am.  St.  Rep.  214). 

A  bill  under  Ala.  Code,  §§  809-813  to  quiet  title  against  a 
mortgage  alleged  to  be  void  must  show  an  offer  by  plaintiff 
to  pay  the  amount  he  had  received  on  the  mortgage.  Interstate 
Bldg  &  L.  Ass'n  v.  Stocks,  124  Ala.  109  (27  So.  Rep-  506). 
A  bill  to  quiet  title,  brought  under  Ala.  Code,  §§  809-813,  by 
several  complainants  against  several  defendants,  which  alleges 
that  the  complainants  acquired  title  from  three  separate  and 
distinct  sources  severally  to  as  many  separate  and  distinct  por- 
tions of  the  tract  of  land,  and  that  each  of  the  defendants 
claim  some  right,  title  or  interest  in  such  lands,  or  some  part 
thereof,  is  demurrable  for  multifariousness.  Slosson  v.  Mc- 
Nulty,  125  Ala,  124  (29  So.  Rep.  183 ;  82  Am.  St.  Rep.  222), 
A  complaint  by  a  wife  alleging  title  through  a  conveyance  to 
her  by  her  husband  who  formerly  owned  the  land  with  her  as 
a  tenant  in  common,  in  an  action  against  one  claiming  under 
a  subsequent  execution  sale  of  the  land  to  satisfy  her  husband's 
debt,  must  allege  the  recording  of  it  in  accordance  with  Ind. 
Rev.  Stat.,  §§  3345,  3350,  so  as  to  charge  such  purchaser'  with 
notice,  or  that  he  purchased  with  notice.  Dodds  v-  Winslow, 
26  Ind.  App.  652  (60  N.  E.  Rep.  458).  A  complaint  to  quiet 
title,  under  S.  Dak.  Comp.  Laws,  §  5449,  which  alleges  that  the 
plaintiff  is  the  owner  in  fee  simple  of  certain  land,  and  that 
the  defendant  claims  an  interest  therein  under  a  tax  title  which 
is  unfounded,  is  sufficient,  although  it  contains  unnecessary 
allegations  as  to  defects  in  the  defendant's  title.  Campbell  v. 
Equitable  Loan  &  Trust  Co.,  14  S.  Dak.  483  (85  N.  W.  Rep. 
1015).  Under  S.  Dak.  Comp.  Laws,  §  5449,  providing  that  an 
action  may  be  brought  against  any  person  claiming  an  inter- 
est in  real  estate  adverse  to  the  owner  thereof,  a  complaint  in  a 
suit  to  quiet  title  is  sufficient  which  alleges  that  plaintiff  is  the 
owner  and  in  possession  under  a  tax  deed  of  certain  described 
land,  and  which  sets  out  the  essential  steps  pertaining  to  a 
valid  assessment  and  alienation  for  delinquent  taxes,  and  al- 
leges  that  the  defendants  claim  some  interest  in  the  property 
by  reason  of  certain  conveyances  and  mortgages  from  prior 
owners,  but  that  plaintiff's  title  is  superior  thereto.  Bennett 
V.  Darling,  15  S.  Dak.  i  (86  N.  W.  Rep.  751).  S.  Dak.  Comp. 
Laws,  §  5449  construed  and  applied — action  to  determine  ad- 
verse claims  to  land — sufficiency  of  complaint.  Frum  v. 
Weaver,  13  S.  Dak.  457  (83  N.  W.  Rep.  579).    For  particu- 
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lar  petition  held  sufficient,  see  Boyd  v.  Clarke,  (Ky.)  59  S.  W. 
Rep.  511  (22  Ky.  Law  Rep.  1018). 

Sec  628.  Defenses  and  cross  petitions.  It  cannot  be 
shown  under  an  answer  of  general  denial  that  the  complainant 
held  the  legal  title  for  another  and  had  no  beneficial  interest 
therein,  but  that  a  third  person  was  the  real  owner.  Pease  v. 
Sanderson,  188  111.  597  (59  N.  E.  Rep.  425)-  A  defendant  in 
an  action  to  quiet  title  claiming  an  interest  in  the  premises 
as  the  assignee  of  the  lessee  in  an  oil  and  gas  lease  thereof, 
under  Bums'  Ind.  Rev.  Stat.,  §  1067,  permitting  him  to  show 
under  the  general  denial  any  defense  to  the  action  he  may 
have,  either  legal  or  equitable,  may  establish  under  such  gen- 
eral denial  an  equitable  defense  resting  upon  proof  of  a  mis- 
take in  the  description  of  the  leasfed  land,»  although  the  original 
lessee  is  not  a  party  to  the  action.  Allen  v.  Indianapolis  Oil 
Co.  27  Ind.  App.  158  (60  N.  E.  Rep.  1003).  An  answer  set- 
ting up  that  plaintiff's  deed  was  acquired  by  fraud  does  not 
constitute  a  cross  complaint  requiring  an  answer  from  plain- 
tiff in  order  to  avoid  an  admission  of  its  truthfulness.  Cohn 
V-  Kelly,  132  Cal.  468  (64  Pac.  Rep.  709).  A  cross  complaint 
by  a  defendant  alleging  that  the  land  claimed  by  the  plaintiff 
was  devised  to  the  defendant  and  that  the  deed  through  which 
the  plaintiff  claims  is  voidable  on  account  of  having  been  pro- 
cured by  undue  influence,  states  a  cause  of  action.  Curtis  v. 
Bums,  27  Ind.  App.  74  (60  N.  E.  Rep.  963).  Judgment 
cannot  be  rendered  in  favor  of  a  defendant  upon  a  cross  bill 
filed  by  him  without  service  of  it  upon  the  plaintiff,  in  the  ab- 
sence of  his  appearance.  Harris  v.  Schlinke,  Tex.  (65 
S.  W.  Rep.  172). 

Sec.  629.  Practice  in  action  to  quiet  title — Miscellan- 
eoua  notes.  Applying  S.  Dak.  Comp.  Laws,  §  4885,  it  is 
held  that  one  to  whom  a  defendant's  answer  shows  he  has  con- 
veyed an  undivided  interest  in  the  property  before  the  com- 
mencement of  the  action  should  be  made  a  party  defendant. 
Kyes  V.  Wilcox,  13  S.  Dak.  228  (83  N.  W.  Rep.  93).  In  a 
suit  to  quiet  title,  plaintiff  must  establish  the  validity  of  his 
own  title,  also  the  invalidity  of  that  of  his  opponent.  Shelton 
Logging  Co.  V.  Gosser,  26  Wash.  126  (66  Pac.  Rep.  151), 
Malliat  v.  Vogel,  125  Mich.  291  (84  N.  W.  Rep.  279).  Proof 
that  the  legal  title  is  in  plaintiff  and  that  he  is  in  possession 
is  sujRicient  to  establish  his  ownership.    Pease  v.  Sanderson, 
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1 88  111.  597  (59  N.  E.  Rep.  425).  Proof  that  the  complainant 
in  a  suit  to  quiet  title  went  into  possession  under  a  deed,  paid 
taxes,  built  fences  and  made  repairs  and  was  in  open,  actual 
and  exclusive  possession  under  claim  of  ownership  at  the  in- 
stitution of  the  suit,  is  sufficient  to  establish  a  prima  fade  title 
and  sustain  the  suit,  in  the  absence  of  countervailing  proof. 
Glos  V.  Gerrity,  190  111.  545  (60  N.  E.  Rep.  833).  In  the 
absence  of  any  showing  to  the  contrary,  possession  prima  facie 
establishes  title,  but  where,  in  an  action  to  quiet  title,  the 
plaintiff  deraigns  title  by  apt  averments,  and  relies  on  posses- 
sion by  virtue  of  the  ownership  of  such  title,  and  from  these 
averments  the  court  is  able  to  determine  that  it  is  a  mere  tres- 
passer on  the  land,  possession  does  even  tend  to  establish 
title.  Shelton  Logging  Co.  v.  Gosser,  26  Wash.  126  (66  Pac. 
Rep.  151).  The  plaintiffs  are  entitled  to  a  decree  in  a  suit  to 
quiet  title  where  the  defendants  have  never  been  in  possession, 
and  the  description  in  the  defendant's  deed  is  so  indefinite  and 
contradictory  that  any  determination  of  the  land  covered  by 
the  deed  would  be  mere  conjecture.  Currier  v*  Thompson,  70 
N.  H.  250  (46  Atl.  Rep.  1055).  I"  ^^  action  to  quiet  title, 
the  fact  that  the  defendants  claim  title  absolute  when  the  court 
finds  that  the  deed  to  them  did  not  convey  absolute  title,  but 
was  intended  as  a  mortgage,  will  not  preclude  a  judgment  in 
their  favor.  Murphy  v.  Plankington  Bank,  13  S.  Dak.  501 
83  N.  W.  Rep.  575).  A  motion,  made  after  the  hearing  of  a 
suit  to  establish  title  to  land,  to  amend  defendant's  answer,  by- 
setting  up  seven  years  adverse  possession  and  to  introduce  proof 
of  the  same,  should  be  denied,  where  it  was  shown  that  title 
was  in  plaintiff  by  deeds  executed  and  delivered  by  defendant 
but  not  recorded.  A  finding,  in  a  suit  to  establish  title  to  land, 
that  what  purported  to  be  a  deed  was  in  fact  a  mortgage  cannot 
be  sustained  where  that  issue  was  not  raised  by  the  pleadings. 
Hawley  v.  Hawley,  187  111.  351  (58  N.  £.  Rep.  332).  Under 
the  New  Jersey  act  providing  for  suits  to  quiet  title,  the  equity 
court  can  only  settle  a  question  of  legal  title  without  a  previous 
settlement  of  the  title  at  law,  when  the  complainant's  posses- 
sion is  peaceable,  and  when  there  is  no  action  pending  to  test 
the  validity  of  the  defendant's  title ;  hence  where  the  defendant 
asserted  title  to  an  easement  in  a  water  course  across  plaintiff's 
premises,  and  had  frequently  and  for  a  great  many  years  gone 
on  the  premises,  without  plaintiff's  consent,  to  repair  the 
stream,  equity  has  no  jurisdiction  to  quiet  the  plaintiff's  title 
against  the  easement,  prior  to  a  settlement  of  the  defendant's 
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rights  at  law.  De  Hanne  v.  Bryant,  6i  N.  J,  Eq.  141  (48 
Atl  Rq>.  220).  Particular  pleadings  held  to  put  the  owner- 
ship of  a  water  right  in  issue.  Brothers  v.  Brothers,  29  Colo. 
69  (66  Pac.  Rep.  901). 

In  an  answer  by  a  foreign  corporation,  under  Ala.  Code,  § 
809,  et  seq.,  in  which  it  sets  up  a  mortgage  on  the  land,  it  is 
proper  for  it  to  allege  facts  showing  its  right  to  acquire  the 
mortgage ;  and  the  letters  from  the  complainant  to  the  defen- 
dant assuming  payment  of  the  I  mortgage  are  admissible  in  evi- 
dence. Interstate  Bldg.  &  L.  Ass'n  v.  Agricola,  124  Ala.  474 
{27  So.  Rep.  247),  Under  Cal.  Civ.  Code,  §  1006,  proof  of 
a  prior  actual  possession  will  sustain  the  action  as  against  a 
defendant  who  has  no  title.  Ramus  v.  Humphreys,  133  Cal. 
XX,  (65  Eac.  Rep.  875).  Although  §  581,  Call  Code  Civ. 
Proc.,  authorizes  a  dismissal  of  a  suit  by  the  plaintiff  before 
trial,  on  the  payment  of  costs,  unless  a  counterclaim  has  been 
made,  or  affirmative  relief  sought  by  cross-complaint  or  an- 
swer it  is  not  error  to  refuse  to  allow  the  plaintiff  in  a  suit  to 
quiet  title  to  dismiss  his  suit  after  the  filing  of  an  answer  deny- 
ing the  material  allegations  of  the  complaint,  and  alleging 
facts  entitling  defendant  to  a  decree  to  quiet  title  against  the 
plaintiff,  and  asking  such  relief.  Islais  Water  Co.  v.  Allen, 
132  Cal.  432  (64iPac-  Rep.  713).  As  to  right  ofi  jury  trial  in 
action  to  quiet  title,  under  Cal.  Code  Civ.  Proc,  §  738,  see 
j\jigus  V.  Craven,  132  Cal.  691  (64  Pac.  Rep.  1091).  Mass. 
Stat.  1893,  ch.  340  construed  and  applied — ^showing  of  record 
title  by  plaintiff.  Blanchard  v.  Lowell,  177  Mass.  501  (59  N. 
E.  Rep.  114).  Mich.  Comp.  Laws,  §  9167  construed  and  ap- 
plied— ^pleadings — ^amendment.  Kunze  v.  Solomon,  126  Mich. 
290  (85  N.  W.  Rep.  739).  In  an  action  against  unknown 
owners  to  determine  adverse  claims  to  real  estate,  under  Minn. 
Gen.  Stat.  1894,  §  5818,  no  order  of  the  court  for  the  ser- 
vice of  the  summons  by  publication  is  necessary ;  and  the  fact 
that  the  named  defendant,  who  appeared  of  record  to  have 
some  interest  in  the  land,  was  dead  when  the  action  was  com- 
menced, did  not  prevent  the  court  from  acquiring  jurisdic- 
tion, nor  did  the  fact  that  one  of  the  unknown  parties  was  at 
the  time  a  resident  of  the  state  affect  the  jurisdiction  of  the 
court  to  adjudicate  the  state  of  title  to  the  land.  McClymond 
V.  Noble,  84  Minn.  329  (87  N.  W.  Rep.  838 ;  87  Am.  St.  Rep 
354,  see  pp.  358-368  for  exhaustive  note  on  "Unknown  owners, 
Proceedings  against").  For  particular  case  under  this  statute, 
see  Hall  V.  Sauntry,  80  Minn.  348  (83  N.  W.  Rep.  156).    In 
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an  action  by  one  claiming  title  to  property  as  ^  purchaser  at  a 
sheriff's  sale  under  a  judgment  establishing  a  mechanic's  lien, 
brought  under  Mo.  Rev.  Stat.,  §  650,  providing  that 'any  per- 
son claiming  title  to  realty  may  institute  action  against  any 
adverse  claimant,  the  plaintiff  is  not  entitled  to  litigate  the. 
<luestion  of  damages  for  detention  of  possession  or  enforce  his 
right  to  remove  the  buildings.  Seidel  v.  Com  well,  166  Mo.  51 
(65  S.  W.  Rep.  971). 

Sec.  630.  Trespass  to  try  title.  As  against  a  mere 
trespasser  proof  of  prior  possession  by  the  plaintiff  is  sufficient. 
Lockett  V-  Glenn,  Tex.  (65  S.  W.  Rep.  482).  An 
allegation  of  title  in  plaintiff  by  limitation  for  "a  period  of 
more  than  ten  years  next  before  the  filing  of  this  suit,  and  be- 
fore the  ejectment  hereinafter  alleged"  in  an  action  commenced 
in  1890,  is  sustained  by  proof  of  a  completed  adverse  posses- 
sion between  the  years  1870  and  1890.    Travis  v.  Hall,        Tex. 

(65  S.  W.  Rep.  1078).  Where,  on  appeal  from  a  judg- 
ment in  an  action  of  trespass  to  try  title,  the  parties  agreed  on 
the  question  on  which  the  determination  of  the  case  was  made 
to  depend,  error  was  thereby  impliedly  assigned,  and  no 
further  assignment  was  necessary  to  enable  the  appellate  court 
to  consider  it.  Wilson  v.  Johnson,  94  Tex.  272  (60  S.  W.  Rep. 
242).  For  particular  case  determining  the  sufficiency  of  evi- 
dence, see  Parker  v.  Campbell,  Tex.  (65  S.  W.  Rep. 
482). 
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EPITOME  OF  CASES. 

Sec.  631.    Jurisdiction — State  and  federal  courts.    The 

holder  of  a  tax  lien  may  bring  an  action  for  its  foreclosure  in 
a  state  court,  and  prosecute  the  same  to  a  decree  and  sale  of 
the  land,  notwithstanding  the  pendency  of  an  action  between 
other  parties  in  the  federal  courts  wherein  such  lands  have 
been  levied  upon  under  an  order  of  attachment  Leigh  v. 
Green,  62  Neb.  344  (86  N.  W.  Rep.  1093).  The  court  say: 
"By  the  levy  of  the  attachment  on  the  real  estate  the  federal 
court  did  not  obtain  possession  of  the  premises.    The  posses- 
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sion  remained  unchanged.  The  effect  of  the  levy  was  merely 
to  give  the  attaching  creditor  a  lien  on  the  equity  of  redemp- 
tion of  the  defendant.  By  the  subsequent  foreclosure  and  sale 
of  the  premises  under  the  tax  lien,  the  state  court  having  con- 
current jurisdiction,  no  contest  for  the  possession  between  of- 
ficers of  the  different  courts  arises  or  can  arise.  Neither  can 
there  be  any  conflict  of  jurisdiction.  Neither  the  parties  nor 
the  res  were  the  same.  The  purchaser  under  the  judgment  ren- 
dered in  the  attachment  suit  and  the  purchaser  at  a  foreclosure 
sale  were  left  to  their  remedies  for  the  adjustment  of  their  re- 
spective rights.  The  jurisdiction  of  the  circuit  court  of  the 
United  States,  after  judgment  and  a  sale  of  the  premises  for 
the  satisfaction  thereof,  was  at  an  end.  It  was  not,  like  a  court 
of  equity,  required  to  place  the  purchaser  in  possession,  and 
such  purchaser  acquired  only  the  interest  of  the  execution  de- 
fendant. The  proceedings  to  foreclose  the  tax  liens  in  the  state 
court  in  no  manner  interfered  with  the  federal  court  or  its 
process,  nor  with  the  due  and  orderly  administration  of  jus- 
tice. Hence  none  of  the  reasons  upon  which  the  rule  of  non- 
interference between  the  courts  of  concurrent  jurisdiction  is 
based  apply  to  this  case.  Where  the  reasons  for  a  rule  cease, 
the  rule  should  no  longer  apply.  In  National  Foundry  &  Pipe 
Works  V.  Oconto  City  Water-Supply  Co.,  105  Wis.  18  (81 
N.  W.  Rep.  125),  the  supreme  court  of  Wisconsin  held  that 
the  commencement  of  a  suit  in  the  federal  court  to  enforce  a 
mechanic's  or  materialman's  lien  on  property  does  not  preclude 
the  foreclosure  of  a  mortgage  on  the  same  property  in  the  state 
court ;  that  where  there  is  no  possession,  other  than  constijic- 
tive,  a  suit  on  a  different  cause  of  action  may  be  commenced 
In  the  state  court  and  carried  to  judgment,  and  actual  posses- 
sion of  the  property  obtained  under  it,  notwithstanding  the  pen- 
dency of  the  action  in  the  federal  court;  citing  Compton  v. 
Jesup,  IS  C.  C.  A.  397  (68  Fed.  Rep.  263).  In  re  Hall  & 
Stilson  Co.,  (C.  C.)  73  Fed.  Rep.  527,  it  was  held  that  the  rule 
of  comity  which  forbids  the  seizure  (of  property  subject  to  the 
jurisdiction  of  one  court  of  concurrent  jurisdiction  applies  only 
where  there  is  actual  or  constructive  possession  of  the  property 
by^the  former  court;  that  the  levy  of  an  attachment  on  real 
estate  gives  the  court  whence  the  process  issues  neither  actual 
nor  constructive  possession  of  the  property,  but  only  creates  a 
lien  thereon  in  favor  of  khe  attaching  creditor.  The  doctrine 
stated  in  these  cases  meets  with  our  unqualified  approval, 
especially  as  applied  to  this  case.    The  opposite  doctrine  would 
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require  the  holder  of  a  tax  lien,  under  the  circumstaiices,  to 
apply  to  the  federal  court  for  leave  to  enforce  it-  But  it  will 
not  be  claimed  that  the  state,  under  any  circumstances,  may  f be 
compelled  to  resort  to  the  federal  courts  for  the  collection  of 
its  revenues ;  for  it  to  do  so  would  be  inconsistent  with  its  sov- 
ereign character.  The  tax  sales  in  question  operated  as  an 
assignment  of  the  lien  of  the  state  to  the  purchaser.  Good 
faith,  Us  well  as  the  efficiency  of  our  revenue  system,  requires 
that  the  state  afford  such  purchaser  the  same  facilities  for  the 
enforcement  of  his  lien  that  it  would  command  for  itself." 

Sec.  632.  Jurisdiction  depending  on  action  involving 
title.  A  freehold  is  not  involved,  so  as  to  authorize  an  ap- 
peal to  the^supreme  court  of  Colorado,  under  Mills'  Ann.  Colo. 
Stat.,  §§  388,  406a,  by  a  judgment  sustaining  a  demurrer  to  a 
petition  for  the  appointment  of  a  receiver  for  a  ditch  and  mill 
company  whose  charter  had  expired,  filed  by  one  of  its  stock- 
holders, Knowles  v.  Lower  Clear  Creek  Ditch  Co,-  27  Colo. 
469  (63  Pac.  Rep.  317)  ;  nor  does  an  action  for  herlmainten- 
ance  brought  by  a  wife  against  her  husband  involve  a  freehold, 
within  the  meaning  )of  this  statute,  because  a  third  party  to 
whom  the  husband  has  made  a  voluntary  conveyance  of  his  real 
estate  is  made  a  party,  on  which  plaintiff  asks  that  her  judg- 
ment be  declared  a  lien.  Park  v.  Park,  28  Colo.  447  (65  Pac. 
Rep.  J  38).  Where,  by  the  result  of  an  action,  a  party  to  it 
may  be  deprived  of  the  right  to  claim  under  a  will  an  estate 
in  lands  amounting  to  a  freehold,  a  freehold  is  involved.  Par- 
so^stv.  Millar,  189  111.  107  (59  N.  E.  Rep:  606).  An  applica- 
tion for  a  writ  of  assistance  does  not  involve  a  freehold,  Kerr 
v.  Brawley,  193  111.  205  (61  N.  E.  Rep.  1057) ;  nor  does  a 
decree  in  a  suit  to  set  aside  a  conveyance  as  a  fraud  upon  cred- 
itors. First  Nat.  Bank  v.  Vest,  187  111.  389  (58  N.  E.  Rep. 
229).  A  freehold  is  not  involved  in  an  action  merely  involv- 
ing the  location  of  the  true  boundary  line  between  two  lots; 
nor  in  an  action  by  a  mortgagee  to  enjoin  waste.  Brown- 
mark  V.  Livingston,  190  111.  412  (60  N.  E.  Rep.  618).  An  ac- 
tion to  compel  the  payment  of  benefits  assessed  to  lands  in 
proceedings  laying  out  a  road  and  the  acceptance  of  damages 
awarded  and  to  restrain  interference  with  the  opening  of  the 
road  does  not  necessarily  involve  a  freehold.  Rhoten  v.  Baker, 
193  111.  271  (61  N.  E.  Rep.  1058).  Kan.  Gen.  Stat.,  §  5042, 
providing  that  when  it  appears,  to  the  satisfaction  o£  a  justice 
of  the  peace,  that  the  title  or  boundary  of  land  is  in  dispute  in 
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any  action,  he  shall  certify  the  case  to  the  district  court  for 
trial,  has  no  application  to  actions  for  forcible  entry  and  de- 
tainer. Armour  Packing  Co.  v.  Howe,  62  Kan.  587 
164  Pac.  Rep.  42).  The  court  is  not  divested  of  jurisdic- 
tion of  summary  proceedings  by  a  landlord  to  obtain  posses- 
sion, under  Mich.  Comp.  Laws,  §  11 164,  by  a  simple  plea  of 
title  by  the  defendant.  Chapman  v.  Nehman,  128  Mich.  295 
(87  N.  W.  Rep.  208).  Title  is  involved,  sa  as  to  give  the  su- 
preme court  jurisdiction  of  an  appeal,  under  Mo.  Const.,  art, 
6,  §  12,  in  an  action  by  a  landowner  against  a  railroad  com- 
pany to  recover  damages  for  its  failure  to  pay  the  contract 
price  for  a  right  of  way  over  his  land,  where  he  tenders  a  con- 
veyance of  such  right  of  way  in  court  to  be  delivered  on  pay- 
ment of  the  price,  Davis  v.  Watson,  158  Mo.  192  (59  S.  W. 
Rep.  65) ;  and  in  an  action  for  the  wrongful  appropriation  of 
land  by  a  railroad  company  where  it  admits  the  appropriation, 
but  claims  the  land  under  a  contract,  a  reformation  of  which  it 
seeks  on  account  of  an  error  therein,  Miller  v.  St.  Louis  & 
K.  C.  Ry.  Co.,  162  Mo.  424  (63  S.  W.  Rep.  85).  Title  to 
real  estate  is  involved  where  the  existence  of  an  easement  is 
at  issue-  Peters  v.  Worth,  164  Mo.  431  (64  S.  W.  Rep.  490). 
To  authorize  an  appeal  to  the  supreme  court  under  this  pro- 
vision, the  judgment  to  be  rendered  must  directly  affect  the 
title,  and  it  is  not  sufficient  that  a  collateral  inquiry  into  the 
title  is  necessarily  involved  in  the  trial.  Turney  v.  Sparks, 
158  Mo.  365  (59  S.  W.  Rep.  73).  An  appeal  does  not  lie  to 
the  supreme  court  under  this  provision  in  an  action  to  recover 
damages  for  cutting  timber  from  plaintiff's  land,  Ozark  Land 
&  Lumber  Co.  v.  Robertson,  158  Mo.  322  (59  S.  W.  Rep.  69)  ; 
nor  in  an  action  to  compel  the  release  of  a  trust  deed  as  hav- 
ing been  fully  paid.  Vandergrif  v.  Brock,  158  Mo.  681  (59 
S.  W.  Rep.  979)-  Under  Vt.  Stat.  §§  1492  and  1040,  a  jus- 
tice of  the  peace  has  no  jurisdiction  of  an  action  in  ejectment, 
a  judgment  therein  being  conclusive  evidence  of  titlj^.  Sart- 
well  V.  Sowles,  72  Vt.  270  (48  Atl.  Rep.  11 ;  82  Am.  St.  Rep. 

943)- 

Sec.  633.  Jurisidiction  over  lands  in  another  county  or 
state.  A  judgment  or  decree  of  a  court  of  one  state  has  no 
effect  to  pass  title  to,  or  to  affect,  land  in  another  state,  nor 
can  a  sale  or  conveyance  under  it  by  a  trustee  or  commissioner 
do  so,  Wilson  v.  Braden,  48  W.  Va.  196  (36  S.  E.  Rep.  367) ; 
but  where  a  court  has  jurisdiction  of  the  parties,  it  may  de- 
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cree  a  conveyance  of  real  estate  by  those  parties,  although  the 
property  be  situated  in  another  county  or  state,  Noble  v. 
Grandin,  125  Mich.  383  (84  N.  W.  Rep.  465).  Citing,  Muller 
V.  Dows,  94  U.  S.  444  (24  L.  Ed.  207)  ;  Gardner  v.  Ogden,  22 
N.  Y.  327  (78  Am.  Dec.  192).  The  courts  of  one  state  cannot 
foreclose  a  lien  on  lands  lying  in  another  state.  Mich.  Comp. 
Laws,  §  515,  subd.  i ;  N.  Y.  Code  Civ.  Proc,  §  982,  construed 
and  applied-  Richard  v.  Boyd,  124  Mich.  396  (83  N.  W.  Rep. 
106).  A  court  in  one  state  has  no  jurisdiction  to  determine  the 
distribution  of  lands  owned  by  testator  situated  in  another 
state,  01^  the  proceeds  thereof  which  were  not  in  court,  and  the 
heirs,  who  were  parties  to  a  bill  to  construe  the  will,  could  not 
confer  jurisdiction  by  agreement.  Parsons  v.  Millar,  189  111. 
107  (59  N.  E.  Rep.  606).  An  action  to  determine  the  title 
and  right  to  use  the  waters  of  a  stream  must  be  commenced 
and  prosecuted  in  the  courts  of  the  state  where  the  rights  are 
claimed,  although  the  stream  rises  in  another  state.  Conant  v. 
Deep  Creek  &  Curlew  Val.  Irr.  Co.,  23  Utah,  627  (66  Pac. 
Rep.  188).  The  jurisdiction  of  an  action  to  hold  the  defen- 
dant as  trustee  of  lands,  and  praying  an  accounting  as  to  the 
proceeds  of  other  lands  held  in  trust  by  him,  is  in  the  county 
where  the  land  is  situated,  although  both  plaintiff  and  defen- 
dant are  residents  of  another  county.  Booth  v.  Bradford,  1 14 
la.  562  (87  N.  W.  Rep.  685).  Under  Minn.  Gen.  Stat.  1894,  § 
5183,  an  action  to  cancel  a  mortgage  upon  real  property,  and 
to  expunge  the  record  thereof,  must  be  brought  in  the  county 
in  which  such  property  is  situated,  regardless  of  the  residence 
of  the  defendants,  and  is  to  be  tried  therein,  subject  to  the 
power  of  the  court  to  change  the  place  of  trial,  as  provided  in 
said  section.  Kommer  v.  Harrington,  83  Minn,  114  (85  N. 
W.  Rep.  939). 

Sec.  634.  Jurisdiction  of  courts  of  equity.  An  equit- 
able claim  to  real  estate  antedating  a  patent  therefor  can  be 
established  only  by  a  suit  in  equity.  Nowlen  v.  Hall,  128 
Mich.  274  (87  N.  W.  Rep.  222).  Equity  has  no  jurisdiction 
of  an  action  the  real  object  of  which  is  to  settle  a  controverted 
boundary  to  lands.  Callaway  v.  Webster,  98  Va.  790  (37  S. 
E-  Rep.  276)  ;  Becker  v.  McGraw,  48  W.  Va.  539  (37  S.  E. 
Rep.  532).  A  bill  in  equity  will  not  He  for  the  divestiture 
of  the  legal  title  to  lands-  and  the  recovery  of  damages  for  use 
and  occupation,  as  the  complainant  has  an  adequate  remedy 
at  law.    Jordan  v.  Phillips  &  Crew  Co.,  126  Ala.  561  (29  So, 
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Rep,  831).  The  chancery  court  is  without  jurisdiction  to  de- 
termine a  question  of  disputed  title  on  a  bill  to  restrain  trespass 
upon  land,  nor  has  it  jurisdiction  to  refer  the  possession  to  one 
party  or  the  other,  where  neither  is  in  actual  possession.  Ham- 
ilton V.  Brent  Lumber  Co.,  127  Ala.  78  (28  So.  Rep.  698). 

Sec  635.  Former  adjudication — General  principles. 
A  decree  of  a  United  States  circuit  court  adjudging  a  deed  to 
be  a  mortgage  is  conclusive  as  to  the  character  of  the  instru- 
ment in  a  subsequent  action  of  ejectment  brought  in  a  state 
court  between  the  grantees  of  the  parties  to  the  first  suit. 
Schumann  v.  Sprague,  189  111.  425  (59  N.  E.  Rep.  945).  A 
judgment  of  a  court  of  equity  dismissing  a  bill  filed  therein, 
for  the  reason  that  it  appeared  from  the  facts  found  and  the 
court's  conclusions  of  law,  the  action  was  not  one  of  equitable 
cognizance,  is  only  res  adjudicata  that  the  case  was  not  one  for 
equitable  relief.  Barnett  v.  Smart,  158  Mo.  167  (59  S.  W. 
Rep.  235).  Where  the  validity  of  a  deed  has  been  put  in  issue 
in  an  action  between  the  parties  to  it  involving  a  part  of  the 
property  conveyed,  a  judgment  upholding  it  is  conclusive  be- 
tween the  parties  as  to  the  validity  of  the  deed  in  a 
subsequent  action  between  them  involving  other  property 
rights  under  it.  McGrantt.  v.  Baggett,  128  Ala.  483 
(29  So.  Rep.  199).  The  provision  of  the  constitution 
of  the  United  States  which  requires  full  faith  and  credit 
to  be  given  in  each  state  to  the  records  and  judicial  proceed- 
ings of  every  other  state  applies  only  to  the  records  and  pro- 
ceedings of  courts  so  far  as  they  have  jurisdiction;  hence  an 
adjudication  in  probate  proceedings  by  the  courts  of  a  state 
in  which  a  testator  resided  at  the  time  of  hia  death,  determin- 
ing the  validity  of  his  will,  is  not  conclusive  upon  the  courts 
of  anothei^  state  in  which  he  had  lands  disposed  of  under  such 
will.  Pritchard  v.  Henderson,  2  Penn.  (Del.)  553  (47  Atl- 
Rep.  376). 

Sec.  636.  Former  adjudication — ^Who  bound  by.  Un- 
less it  is  provided  that  a  husband  may'  be  sued  alone  for  prop- 
erty belonging  to  his  wife  in  her  own  right,  a  judgment  against 
him  in  a  suit  to  recover  such  property,  to  which  she  is  not  a 
party,  does  not  bind  her.  Wilson  v.  Johnson,  94  Tex.  272  (60  S. 
W.  Rep.  242).  A  judgment  probating  a  will  entered  by  a  court 
having  jurisdiction  of  such  matters  is  binding  not  only  on  the 
parties  who  stand  in  inheritable  relationship  to  the  testator. 


§  636,  637  .  RiilAL  ACTIONS.  606 

but  as  a  prcxreeding  in  rem,  as  against  all  the  world.  Davies  v. 
Leete,  Ky.  (64  S.  W.  Rep.  441;  23  Ky.  Law  Rep. 
899).  A  judgment  in  an  action  of  ejectment  to  the  effect 
that  the  plaintiff  has  no  title  is  res  ad  judicata  in  an  action  to 
quiet  title  by  the  successor  in  interest  of  such  plaintiff  against 
the  same  defendant,  the  evidence  being  substantially  the  same 
in  both  cases.  Green  v.  Thornton,  130  Cal.  482  (62  Pac.  Rep. 
750).  When  the  owner  in  possession  of  premises,  when  an 
action  of  ejectment  is  commenced,  is  not  a  party  thereto  and  no 
lis  pendens  notice  has  been  filed,  his  grantee  in  possession  at 
the  time  the  writ  of  restitution  issues,  on  motion,  may  restrain 
the  execution  of  the  writ,  and  should  not  be  required!  to  resort 
to  a  separate  action  for  that  purpose.  Cypreanson  v.  Berge, 
112  Wis.  260.(87  N.  W.  Rep.  1081).  A  decree  in  a  suit  to 
foreclose  a  contract  for  the  sale  of  real  estate  which-  ad- 
judges that  others  than  the  vendee  who  are  made  parties  to 
the  suit  have  no  interest  in  the  realty,  that  their  claims  thereto 
are  null  and  void,  and  orders  a  writ  of  restitution  to  issue 
against  all  such  defendants,  is  void  as  to  them,  since  it  at- 
tempts to  adjudicate  matters  not  in  issue-  Steams  Ranchos 
Co.  v.  McDowell,  134  Cal.  562  (66  Pac.  Rep.  724). 

Sec.  637.  Former  adjudication — ^Judgment  against 
lessor  or  lessee.  One  in  possession  of  land  as  a  tenant 
under  the  grantee  of  an  unrecorded  deed,  who  is  not  made  a 
party  to  an  action  of  ejectment,  is  not  bound  by  a  judgment 
against  the  grantors  of  such  grantee,  and  it  should  not  be  en- 
forced against  him.  Cypreanson  v.  Berge,  112  Wis.  260  (87 
N.  W.  Rep.  1081).  When  a  lessor  has  put  a  party  in  posses- 
sion of  land,  and  the  occupant  relies  entirely  on  his  landlord's 
right  to  such  property  as  his  defense  to  an  action  of  trespass, 
a  judgment  determining  the  interest  of  the  lessor  therein  is 
binding  and  conclusive  upon  the  tenant,  and  competent  evi- 
dence in  a  suit  against  the  latter.  Blew  v.  Ritz,  82  Minn.  530 
(85  N.  W.  Rep.  548).  A  decree  against  lessees  in  a  mining 
lease  forfeiting  the  lease  for  their  failure  to  work  the  land  is  a 
bar  to  an  action  by  them  against  their  sublessee  to  have  him 
declared  a  trustee  for  them  of  a  new  lease  subsequently  taken 
by  him  from  the  original  lessors,  and  such  lessors  are  neces- 
sary parties  to  the  original  action.  Cook  v.  Basom,  164  Mo. 
594  (65  S.  W.  Rep.  227).  A  judgment  for  the  defendant  in 
an  action  to  recover  an  installment  of  rent,  after  the  defendant 
has  surrendered  the  premises,  where  the  defense  was  the  in- 
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validity  of  the  lease,  may  be  pleaded  as  a  bar  to  a  subsequent 
action  for  the  .rent  for  the  entire  term,  or  for  the  use  and  oc- 
cupation of  the  premises,  since  to  maintain  an  action  for  use 
and  occupation  it  is  necessary  to  prove  either  actual  occupa- 
tion or  an  entry  under  a  valid  contract  which  would  constitute 
constructive  possession.  Dolan  v.  Scott,  25  Wash.  214  (65 
Pac  Rep.  190). 

An  owner  of  a  tract  of  land  who  appears  as  a  witness  in 
an  action  of  ejectment  to  which  he  is  not  a  party,  but  to  which 
his  lessee  is  a  party,  and  testifies  that  he  has  no  interest  in  the 
land  involved  in  the  action,  is  not  concluded  by  the  judgment, 
where,  at  the  time  he  gave  his  testimony,  he  was  not  aware 
that  his  land  was  involved  in  the  action,  but  had  reference  to 
another  tract  of  land,  and  it  appears  that  his  relation  as  land- 
lord did  not  arise  until  after  the  commencement  of  the  suit. 
Lochner  v.  Garborina,  3  Ind.  Ter.  664  (64  S.  W.  Rep.  570). 
The  court  say :  ''While  it  is  true  that  in  some  of  the  states  it 
is  held  that  where  ejectment  is  brought  against  the  tenant  in 
possession,  and  he  gives  due  and  legal  notice  to  his  landlord, 
and  the  latter  has  an  oportunity  to  come  in  and  defend,  the 
landlord  is  bound  by  the  judgment  against  the  tenant,  yet  we 
think  these  decisions  are  against  the  better  reasoning  and  the 
weight  of  authority.  Freeman,  in  his  work  on  Judgments 
(volume  I,  §  169),  says:  *A  landlord  is  not,  in  general,  af- 
fected by  any  litigation  against  or  in  favor  of  his  tenant  in 
respect  to  the  demised  premises ;  but  if  the  issue  is  such  as  in- 
volves the  lessor's  title,  and  he  assumes  the  defense  or  the 
prosecution  of  the  suit,  the  judgment  operates  upon  his  title 
as  though  he  were  named  as  a  party  to  the  action.'  See,  also, 
Id.  §  185.  Boles  V.  Smith,  5  Sneed,  105;  Stout  v.  Taul,  71 
Tex.  439  (9  S.  W.  Rep.  329)  ;  Orthwein  v.  Thomas,  III. 

(13  N.  E.  Rep.  564)  ;  Smith  v.  Gayle,  58  Ala.  600;  Brush 
v-  Cook,  Brayt.  89;  Bennett  v.  Leach,  25  Hun,  178;  Kent  v. 
Lasley,  48  Wis.  257  (4  N.  W.  Rep.  23)  ;  Samuel  v.  Dinkins, 
12  Ridi.  Law,  17^  (75  Am.  Dec.  729)  ;  Valentine  v.  Mahoney, 
37  Cal.  389;  Chant  v.  Reynolds,  49  Cal.  213:  Bartlett  v.  Gas- 
light Co.,  122  Mass.  209;  Chambers  v.  Lapsley,  7  Pa.  24.  The 
case  of  Chirac  v.  Reinicker  (decided  by  the  supreme  court  of 
the  United  States)  2  Pet.  617  (7  L.  Ed.  538),  is  a  case  in 
point.  Reinicker  was  the  landlord.  Judgment  in  ejectment 
had  been  rendered  against  his  tenant,  and  this  judgment  was 
offered  in  evidence  to  show  title  of  the  plaintiff  in  that  suit. 
The  supreme  court  of  the  United  States,  speaking  througfli 
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Justice  Story,  say:  'Upon  consideration  of  the  question  pre- 
sented by  the  third  exception  above  mentioned,  we  retain  the 
opinion  that  the  record  in  the  ejectment  suit  was  not  conclusive 
evidence  upon  persons  not  parties  to  the  record;  but  we  are 
also  of  the  opinion  that  it  was  prima  facie  evidence  of  the 
plaintiff's  title  and  possession  against  Reinicker,  under  the 
circumstances  adduced  in  evidence.  He  had  full  notice  of  the 
suit,  and  had  the  fullest  means  to  defend  it.  The  parties  upon 
the  record  were  his  agents  and  tenants,  and  he,  in  effect, 
though  not  in  form^  took  upon  himself  the  defense  of  the  suit.' 
Even  in  so  strong  a  case  the  supreme  court  of  the  United 
States  hold  that  the  record  is  only  prima  facie  evidence  of 
title  and  possession." 

Sec.  638.    Former  adjudication — Particular  cases.    A 

judgment  sustaining  an  attachment  of  land  and  ordering  a 
sale  thereunder  is  not  conclusive  upon  a  claim  of  title  made 
by  one  not  a  party  to  the  action,  because  he  filed  a  motion  to 
discharge  the  attachment  which  was  overruled.  First  Nat. 
Bank  v.  Linvill,  Kan.  App.  (62  Pac.  Rep.  165).  A 
judgment  in  favor  of  a  defendant  in  an  action  brought  against 
him  to  have  a  gate  erected  across  a  way  by  him  declared  to  be 
a  private  nuisance  is  a  complete  bar  to  a  subsequent  action  by 
the  plaintiff  for  the  same  relief  brought  on  the  ground  that  the 
way  was  a  public  or  semi-public  road.  Phelan  v.  Quinn,  130 
Cal.  374  (62  Pac.  Rep.  623).  A  decree  of  a  probate  court  de- 
termining the  distributive  shares  in  an  estate  and  declaring 
that  a  certain  interest  belongs  to  a  certain  party  "as  assignee" 
of  one  of  the  heirs,  does  not  adjudicate  the  question  of  fraud 
in  procuring  such  assignment  or  of  procuring  a  deed  from  such 
heir  to  his  interest,  as  that  matter  is  not  involved.  More  v. 
More,  133  Cal.  489  (65  Pac.  Rep.  1044)-  A  judgment  against 
a  grantor  in  an  action  by  him  against  his  grantee  to  compel 
a  reconveyance  of  the  land  conveyed  on  the  ground  that  it  was 
obtained  by  the  grantee's  fraudulent  representations  to  the 
grantor,  who  could  not  read,  that  it  did  not  amount  to  any 
thing,  is  a  bar  to  a  subsequent  action  to  compel  a  reconveyance 
on  the  ground  that  the  deed  was  obtained  by  undue  influence. 
Hoseason  v.  Keegen,  178  Mass.  247  (59  N.  E.  Rep.  627). 
A  decree  for  specific  performance  against  a  mortgagor  to 
which  the  mortgagee  is  not  a  party,  is  not  a  bar  to  a  suit 
against  the  mortgagee  to  recover  the  damages  received  by  him 
for  the  opening  of  a  highway  over  th6  premises.    Low  v.  Low, 
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177  Mass.  306  (59  N.  E.  Rep.  57).  In  an  action  to  foreclose 
a  mortgage,  the  validity  of  the  mortgage  and  the  power  and 
capacity  of  the  mortgagors,  or  either  of  them,  to  execute  it,  'are 
in  issue;  and,  when  the  same  is  foreclosed,  the  power  and 
capacity  of  the  mortgagors  to  execute  the  same,  and  the  right 
to  foreclose  it  and  sell  the  land  therein  described,  are  con- 
clusively adjudicated,  whether  the  judgment  and  decree  of 
-foreclosure  were  by  default  or  otherwise.  Maynard  v*  Waid- 
lich,  156  Ind.  562  (60  N.  E.  Rep.  348).  «A  decree  quieting 
title  to  real  estate,  except  as  to  the  lien  of  certain  sheriff's  cer- 
tificates of  sale,  and  which  adjudged  that  SMch  certificates  were 
hens  on  said  lands  prior  to  the  title  of  the  plaintiffs,  and  that 
such  liens  **should  not  be  divested  or  affected  by  such  proceed- 
ings," will  not  prevent  the  purchaser  from  asserting  title  to  the 
lands  after  procuring  a  sheriff's  Meed  on  such  certificates. 
Fromm  v.  Lawrence,  Ind.  App.  (62  N.  E.  Rep.  1017)- 
A  judgment  for  the  plaintiff  in  a  suit  to  quiet  title  by -the  ven- 
dor of  land  on  the  ground  that  the  purchaser  had  failed  to 
make  a  payment  when  due  aa.i  based  on  a  rescision  of  the  con- 
tract, will  not  bar  a  subsequent  action  by  the  vendee  to  recover 
the  purchase  money,  even  though  he  had  filed  a  cross-com- 
plaint in  the  action  to  quiet  title,  seeking  the  same  remedy, 
but  such  cross-complmnt  had  been  ruled  out  on  demurrer. 
Heilig  V.  Parlin,  134  Cal.  09  (66  Pac.  Rep.  186).  A  judg- 
ment jn  a  suit  to  determine  the  amounts  which  the  various 
heirs  should  contribute  toward  the  redemption  of  the  estate 
land  from  a  foreclosure  ^ale,  determining  that  the  widow 
owned  a  life  estate,  is  not  a  bar  to  proceedings  by  the  widow  in 
the  probate  court  to  assert  her  right  to  the  land  as  community 
property,  as  the  respective  rights  of  the  parties  were  only  inci- 
dentally involved  in  the  first  suit.  In  re  Freud's  Estate,  134 
Cal.  333  (66  Pac.  Rep.  476) . 

Sec.  639.    Injunctions — General  principles— Practice. 

One  to  whom  an  easement  in  a  flight  of  stairs  in  a  building 
has  been  granted  by  a  deed,  the  location  of  the  stairs  to  remain 
unchanged,  who  refuses  permission  to  change  their  location 
and  begins  suit  to  enjoin  such  change,  is  entitled  to  an  injunc- 
tion to  compel  the  restoration  of  the  stairway,  if,  after  the  dis- 
missal of  his  su*t  and  pending  an  appeal  therein,  the  defendant 
makes  the  change,  although  the  cost  of  restoring  the  building 
to  its  former  condition  is  greater  than  the  injury  to  the  com- 
plainant.   Ives  V.Edison,  124  Mich.  402  (83  N.  W.  Rep.  120; 
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SO  L.  R.  A.  134;  83  Am.  St.  Rep.  329).  See  opinion  for  ex- 
haustive review  of  authorities.  The  fact  that  one  who  is 
sought  to  be  enjoined  from  committing  a  trespass  is  a  nonresi- 
dent of  the  state  is  not,  "of  itself  alone,  a  circumstance  which 
requires  the  granting  of  an  injunction  against  him.  Morgan 
V.  Baxter,  113  Ga.  144  (38  S-  E.  Rep.  411).  A  preliminary  in- 
junction should  not  be  granted  where  the  facts  shown  leave  the 
complainant's  right  in  doubt  or  fail  to  exhibit  a  probability  of 
irreparable  injury.  Naylor  v.  Corson,  N.  J.  Eq.  (49  Atl. 
Rep.  529).  As  a  general  rule  courts  of  equity  will  not  inter- 
fere by  preliminary  injunctions  to  change  the  possession  of 
real  property,  the  title  being  in  dispute.  San  Antonio 
Water  Co.  v.  Bodenhamer  &  Sierra  W.  &  P.  Co.,  133  Cal.  248 
(65  Pac  Rep.  471).  Citing,  i  High,  Inj.  §  355;  Williams  v. 
Long,  129  Cal.  229  (61  Pac.  Rep.  1087)  ;  Arnold  v.  Bright,  41 
Mich.  210  (2  N.  W.  Rep.  17)  ;  Toledo,  A.  A.  &  N.  M.  Ry.  Co. 
v.  Detroit,  L.  &  N.  R.  Co.,  61  Mich.  9  (27  N.  W.  Rep.  715). 
One  who  for  many  years  has  acquiesced  in  the  erection  of 
structures  costing  large  sums  of  money  which  result  in  a 
nuisance  to  his  property,  for  which  he  has  an  adequate  remedy 
at  law,  will  not  be  granted  an  injunction  against  the  nuisance. 
Herr  v.  Central  Kentucky  Lunatic  Asylum,  Ky.  (61  S. 
W.  Rep.  283 ;  22  Ky.  Law  Rep.  1722).'  An  injunction  against 
the  sale  of  lands  under  a  mortgage  would  not  prevent  the  ap- 
pointment of  a  receiver  to  conserve  the  rents,  hence  the  aniount 
of  such  rents  could  not  be  collected  in  a  suit  on  the  injunction 
bond.  Curry  v.  American  Mortgage  Co.,  124  Ala.  614  (27 
So.  Rep.  454).  A  decree  enjoining  a  traction  company  from 
erecting  poles  and  stringing  wires  or  other  electrical  conduc- 
tors on  certain  land,  or  constructing  a  railroad  or  a  way  there- 
for across  said  premises,  is  violated  by  suspending  two  feed 
wires  across  the  land  from  poles  outside  the  boundaries  of  the 
land,  which  wires  are  used  to  conduct  the  electric  current  for 
the  operation  of  the  company's  railway.  "Alcorn  v.  Newark 
Traction  Co.,  N.  J.  Eq.  (48  Atl.  Rep.  235).  For  prac- 
tice on  motion  to  dissolve  an  injunction,  see  Steelsmith  v. 
Fisher  Oil  Co.,  47  W.  Va.  391  (35  S.  E.  Rep.  15)  ;  Sandusky 
v,  Paris,  49  W.  Va.  150  (38  S.  E.  Rep.  563). 

A  bill  for  the  perpetual  injunction  against  the  issuance  of 
a  tax  deed  will  be  held  insufficient  on  demurrer  where  it  fails 
to  show  any  settled  title  in  the  plaintiff.     Murray  v.  Evans, 

Ariz.  (64  Pac.  Rep.  412).  The  "perfect  title"  which 
will,  under  Ga.  Civ.  Code,  §  4927,  relieve  an  applicant  for  an  in- 
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junction  from  averring  and  proving  the  insolvency  of  the  de- 
fendant, or  that  the  threatened  damages  will  be  irreparable, 
must  be  a  duly-executed  paper  title,  the  exhibition  of  which 
Avill  show  both  the  "right  of  possession"  and  the  "right  of 
property"  in  the  plaintiff.  Wilcox  Lumber  Co-  v.  Bullock, 
109  Ga.  532  (35  S.  E.  Rep.  52)  ;  Dixon  v.  Monroe,  112  Ga. 
^58  (37  S.  E.  Rep.  180).  In  this  case  it  is  held  that  such  title 
must  consist  entirely  of  papers  capable  of  being  recorded.  For 
particular  titles  held  insufficient  to  satisfy  this  statute,  see 
Clyatt  v.  Barbour,  iii  Ga.  130  (36  S.  E.  Rep.  468)  ;  Camp 
V.  Dixon,  III  Ga.  674  (36  S.  E.  Rep.  878)  ;  Morgan  v.  Baxter, 
113  Ga.  144  (38  S.  E.  Rep.  411). 

.  Sec.  640.    Injunction — Causes  sufficient  for  granting. 

A  city  may  have  an  injunction  to  restrain  the  obstruction  of  a 
public  street.  City  of  Mt.  Clements  v.  Mt.  Clements  Sanitar- 
ium Co.,  127  Mich.  115  (86  N.  W.  Rep.  537).  The  unlawful 
obstruction  or  interference  with  an  irrigation  ditch  of  which 
the  owner  is  in  actual  possession  may  be  enjoined.  Park  v. 
Ackerman,  60  Neb.  405  (83  N.  W.  Rep.  173)  ;  and  so  may  the 
destruction  of  a  farm  crossing  beneath  a  railroad  which  the 
plaintiff  is  entitled  to  have  maintained,  Cleveland,  C.  C.  &  St. 
L.  Ry.  Co.  v.  Munsell,  192  111.  430  (61  N.  E.  Rep.  374).  The 
destruction  of  a  fence  and  threatened  repetition  thereof  by  a 
trespasser  as  often  as  the  fence  should  be  replaced  entitles  the 
owner  to  relief  by  injunction  against  the  invader,  even  though 
the  latter  may  not  be  insolvent.  Pohlman  v.  Lohmeyer,  60 
Neb.  364  (83  N.  W.  Rep.  201)-  Injunction  is  the  proper  rem- 
edy for  the  obstruction  of  a  right  of  way  which  is  the  only 
means  of  access  to  plaintiff's  land,  and  the  obstruction  of  which 
will  permanently  injure  his  property  and  destroy  its  value,  J^iy 
V.  Michael,  92  Md.  198  (48  Atl.  Rep.  61)  ;  and  the  same  rule 
applies  to  an  alley,  Strunk  v.  Pritchett,  27  Ind.  App.  582  (61 
N.  E.  Rep.  973).  To  protect  a  landowner  against  constant  or 
frequent  recurring  injuries  from  the  wrongful  diversion  of 
water,  equity  has  jurisdiction  concurrent  with  courts  of  law, 
and  will  enjoin  the  wrong-doer  without  regard  to  his  ability 
to'  respond  in  damages,  since  a  single  action  at  law  would  not 
furnish  an  adequate  remedy;  and  having  assumed  jurisdiction 
will  ascertain  and  award  damages  to  the  injured  party.  Roberts 
V.  Vest,  126  Ala.  355  (28  So.  Rep.  412).  The  construction  of 
a  passage-way  over  a  street  so  as  to  shut  out  the  light  from 
adjacent  premises  is  a  continuing  nuisance  and  since  the  rem- 
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edy  at  law  of  such  adjacent  owner  could  only  be  by  a  succes- 
sion of  suits  for  damages  not  affording  adequate  redress,  he 
is  entitled  to  relief  by  injunction,  and  the  fact  that  he  did  not 
object  to  the  passage  of  an  ordinance  authorizing  the  con- 
struction of  such  passage-way,  nor  to  the  structure  until  after 
its  completion,  will  not  estop  him  from  afterward  enjoining 
its  removal.  Townsend  v.  Epstein,  93  Md.  537  (49  Atl.  Rep. 
629 ;  52  L.  R.  A.  409 ;  86  Am.  St.  Rep  441). 

Sec.  641.    Injunction — Causes  insufficient  for  granting. 

An  injunction  will  not  be  granted  against  an  injury  which 
has  been  acquiesced  in  by  the  plaintiff,  and  which  can  be  fully 
compensated  by  damages  where  his  injury  is  small  compared 
with  the  loss  the  defendant  would  suffer  by  the  granting  of  the 
injunction-  Grey  v.  City  of  Paterson,  60  N.  J.  Eq.  385  (45 
Atl.  Rep.  995;  48  L.  R.  A.  717;  83  Am.  St.  Rep.  643).  An 
injunction  will  not  be  granted  restraining  a  city  from  complet- 
ing street  improvements  begun  by  it,  where  the  threatened 
damage  to  the  applicant  for  the  writ  is  largely  conjecture  and 
the  effect  of  granting  the  writ  would  be  to  continue  a  condi- 
tion in  the  street  dangerous  to  those  who  pass  over  it.  Scharr 
V.  City  of  Camden,  N.  J.  Eq.  (49  Atl.  Rep.  817).  A 
lease  of  lands  by  an  officer  of  the  state  will  not  be  enjoined  on 
the  ground  that  the  use  the  lessee  intends  to  make  of  them 
will  constitute  a  nuisance.  City  of  Tacoma  v.  Bridges,  25 
Wash-  221  (65  Pac.  Rep.  186).  Injunction  will  not  lie  against 
a  landlord  to  prevent  the  erection  of  buildings  on  the  leased 
premises  by  his  tenant,  when  the  lease  is  for  a  term  of  years, 
since  he  has  no  power  to  direct  or  control  his  lessee's  occupa- 
tion or  use  of  the  premises.  Village  of  Pewaukee  v.  Wiscon- 
sin Ice  Co.,  no  Wis.  67  (85  N.  W.  Rep.  660).  A  railroad 
cannot  be  enjoined  from  exercising  its  statutory  right  of  emin- 
ent domain  in  possessing  itself  of  its  roadbed,  where  there  is 
no  proof  that  its  action  is  being  taken  for  some  illegal  pur- 
pose. Gaw  v.  Bristol  &  B.  R.  Co.,  196  Pa.  St.  442  (46  Atl. 
Rep.  372).  A  court  of  equity  will  not  at  the  instance  of  the 
lessor,  restrain  a  sheriff's  sale  of  improvements  on  leased 
premises  erected  by  the  lessee,  on  an  execution  against  said 
lessee,  unless  it  is  shown  that  the  defendants  are  insolvent  so 
that  damages  cannot  be  recovered  for  the  injury  sustained  by 
the  plaintiff.  Beatty  v.  Smith,  14  S.  Dak.  24  (84  N.  W.  Rep. 
208).  An  injunction  will  not  be  granted  to  restrain  a  mort- 
gagee from  threatening  to  foreclose  the  mortgage,  nor  will  a 
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court  restrain  him  from  foreclosing  on  the  ground  that  the 
mortgagor  is  unable  to  pay  the  mortgage  without  selling  tim- 
ber from  the  land  which  the  mortgagee  prevents.  Williams  v. 
Brown,  127  N.  C.  51  (37  S.  E.  Rep.  86).  An  abutting  property 
owner  has  an  action  at  law  for  the  trespass,  but  he  cannot  en- 
join the  maintenance  of  an  open  sewer  in  a  street,  merely  on 
the  ground  that  the  city,  has  not  accepted  the  plat  of  the  addi- 
tion, as  the  granting  of  the  injunction  presupposes  the  city's 
right  to  do  work  on  the  street  to  abate  the  nuisance.  Cooper 
V.  City  of  Cedar  Rapids,  112  la.  367  (83  N.  W.  Rep.  1050)- 
License  and  estoppel  are  legal  defenses  in  an  action  of  trespass, 
and  can  be  set  up  in  a  suit  at  law ;  hence  equity  will  not  enjoin 
the  prosecution  of  an  action  at  law  for  maintaining  a  garbage 
field  near  plaintiff's  land,  where  the  defense  is  that  the  plaintiff 
in  the  action  at  law  sold  the  field  to  the  defendant,  knowing 
the  use  to  which  it  was  to  be  put,  and  consequently  that  he  is 
estopped  from  claiming  damages.  Roland  Park  Co.  v-  Hull, 
92  Md.  301  (48  Atl.  Rep.  366).  Injunction  will  not  lie  to  pre- 
vent the  fencing  up  of  a  road  across  an  adjoining  farm,  which 
has  long  been  used  by  the  neighbors  and  the  plaintiff's  grantors 
to  reach  a  mill  on  the  adjoining  farm,  but  which  has  been  ob- 
structed by  gates  since  the  abandonment  of  the  mill,  and  which 
is  not  absolutely  necessary  as  a  means  of  access  to  plaintiff's 
farm,  and  where  the  testimony  of  any  adverse  use  by  the  plain- 
tiff and  his  grantors  is  vague  and  indefinite.  Gulick  v.  Fisher, 
92  Md.  353.  (48  Atl.  Rep.  375).  When  a  sale  of  specific  real 
estate  is  directed  by  decree  of  court,  it  cannot  be  enjoined  by 
a  party  in  possession  claiming  to  be  the  owner,  in  the  absence 
of  fraud  in  obtaining  such  decree,  when  a  sale  will  not  result 
in  gross  injustice  or  irreparable  injury  to  the  party  seeking  to 
enjoin  it,  and  an  action  at  law  to  test  the  validity  thereof  af- 
fords a  complete  and  adequate  remedy.  Meyer  v.  Ives,  28  Colo. 
461  (65  Pac.  Rep.  627). 

Sec.  642.  Injunctions  against  trespass.  The  fact  that 
a  trespass  upon  the  property  rights  of  others  involves  also  the 
violation  of  a  public  penal  statute,  does  not  prevent  the  owner 
having  an  injunction  against  the  wrongdoer,  where  he  is  in- 
solvent and  it  is  apparent  that  without  such  remedy  the  damage 
will  be  irreparable.  Jones  v.  Oemler,  no  Ga.  202  (35  S.  E. 
Rep,  375).  To  authorize  an  injunction  against  trespass,  the 
plaintiff's  title  must  be  undisputed  or  established  by  legal  ad- 
judication, and  the  injury  complained  of  must  be  irreparable 
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in  its  nature,  unless  there  exist  other  grounds  in  equity.  A 
general  allegation  of  irreparable  injury  is  not  sufficient;  the 
facts  must  be  set  forth.  Becker  v.  McGraw,  48  W.  Va.  539  (37 
S.  E.  Rep.  532).  An  irreparable  injury  must  be  shown ;  and  an 
injunction  will  not  be  granted  to  prevent  a  threatened  trespass. 
Stein  V.  Coleman,  73  Conn.  524  (48  Atl.  Rep.  206).  In  the 
absence  of  any  element  of  irreparable  damage  which  cannot 
be  compensated  for  by  damages,  an  injunction  will  not  lie 
even  when  the  trespasses  are  frequent  or  continued.  Deegan  v.. 
Neville,  127  Ala.  471  (29  So.  Rep.  173 ;  85  Am.  St.  Rep.  137). 
Injunction  will  not  lie  simply  to  prevent  a  multiplicity  of  suits 
for  trespass  or  for  maintaining  a  nuisance  where  it  is  not  shown 
that  the  party  asking  t\\^  injunction  has  any  existing  right  to 
relief  either  legal  or  equitable.  Roland  Park  Co.  v.  Hull,  ^2. 
Md.  301  (48  Atl.  Rep.  366). 

Sec.  643.  Injunction  against  removal  of  timber  or  ta 
protect  mining  rights.  The  holder  of  a  vendor's  lien  on 
land  may  enjoin  the  removal  of  timber  therefrom  when  such 
removal  would  result  in  the  impairment  of  his  lien.  May  v. 
Williams,  Ky.  (60  S.  W-  Rep.  525 ;  22  Ky.  Law  Rep. 
1328).  The  owners  of  forest  lands  who  have  made  large  in- 
vestments in  sawmills  and  equipment  preparatory  to  converting 
the  timber  into  lumber  to  sell  in  the  markets,  may  enjoin  the 
wrongful  cutting  and  removal  of  the  timber,  as  an  irreparable 
injury  to  theni,  notwithstanding  the  solvency  of  the  alleged 
trespasser.  Camp  v.  Dixon,  112  Ga.  872  (38  S.  E.  Rep.  71 ; 
52  L.  R.  A.  755).  See  opinion  for  exhaustive  review  of  author- 
ities. Under  Ida.  Rev.  Stat.,  §  4288,  a  temporary  injunction  is 
authorized,  to  restrain  a  trespasser  from  removing  timber 
which  he  has  cut  upon  land  claimed  by  the  plaintiff,  pending- 
suit  to  establish  plaintiff's  title,  although  the  injury  is  not  ir- 
reparable, and  notwithstanding  that  other  remedies  lie  in  be- 
half of  plaintiff.    Staples  v.  Rossi,        Ida.         (65  Pac.  Rep. 

67). 

Before  a  court  of  equity  will  interfere  to  enjoin  a  trespass 
upon  a  mining  claim,  it  must  appear  that  the  trespass  consists 
in  the  removal  or  threatened  removal  of  the  ore,  or  of  some 
act  going  to'the  irreparable  injury  or  destruction  of  the  mine, 
Parker  v.  Furlong,  37  Or.  248  (62  Pac.  Rep.  490).  Where 
injunction  is  asked  against  the  removal  of  ore  from  the  plain- 
tiff's claim  by  the  owner  of  an  adjoining  claim  extending  his 
underground  operations  beyond  his  bounds,  as  indicated  by  his 
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surface  location,  the  defendant  has  the  burden  of  showing  that 
the  vein  he  is  working  in  plaintiff's  claim  has  its  apex  in  his 
claim,  and  where  the  location  is  in  doubt,  the  injunction  should 
be  granted  pending  the  litigation.  Maloney  v.  King,  25  Mont. 
188  (64  Pac.  Rep.  351).  See  also  Parrot  Silver  &  Copper  Co. 
V.  Heinze,  24  Mont.  485  (62  Pac.  Rep.  818)..  A  joint  owner 
of  a  mining  tunnel  constructed  for  the  operation  of  mining 
claims  jointly  owned  by  him  and  others  may  have  an  injunc- 
tion against  his  exclusion  from  the  tunnel  by  the  other  jdnt 
owners  using  it  for  the  operation  of  an  adjacent  mine  in  which 
he  has  no  interest.  People  v.  District  Court,  27  Colo.  465  (62 
Pac.  Rep.  206).  # 

Sec.  644.  Appointment  of  receiver — ^Practice.  CaL 
Code  Civ.  Proc.,  §  564,  subd.  3,  giving  a  court  power  to  appoint 
a  receiver  "after  judgment  to  carry  the  judgment  Into  eflEect,'' 
applies  only  to  cases  where  the  judgment  affects  specific  prop- 
erty. White  V.  White,  130  Cal.  597  (62  Pac.  Rep.  1062;  80 
Am.  St.  Rep-  150).  The  appointment  of  a  receiver  pending 
proceedings  to  partition  a  mining  claim  is  not  authorized  by  a 
mere  colorable  ouster  of  the  plaintiff  by  his  cotenant  in  pos- 
session with  the  plaintiff's  consent,  coupled  with  the  fact  that 
the  care  of  the  property  involves  considerable  expense.  Heinze 
V.  Kleinschmidt,  25  Mont.  89  (63  Pac.  Rep.  927).  Without  a 
statute  authorizing  it,  a  receiver  will  not  be  appointed  in  an 
action  of  ejectment  before  judgment  is  rendered,  to  take  charge 
of  the  property  and  collect  the  rents  and  profits.  Smith  v. 
White,  62  Neb.  56  (86  N.  W.  Rep.  930).  The  court  say: 
"While  reported  cases  may  be  found  in  which  courts  of  equity, 
in  actions  in  the  nature  of  ejectment,  have  appointed  re- 
ceivers in  aid  of  actions  at  law  an  examination  discloses 
that  such  appointment  is  based  upon  some  statute  ex- 
pressly authorizing  it,  or  that  some  very  exceptional  con- 
ditions, such  as  fraud,  etc.,  are  shown  to  exist.  It  may 
therefore  be  safely  stated  as  the  rule  sustained  by  the 
weight  of  authority  that  the  usages  of  courts  of  equity 
do  not  authorize  the  appointment  of  a  receiver  in  eject- 
ment cases  before  judgment.  So  carefully  does  the  law 
in  this  state  guard  the  .rights  of  a  defendant  in  possession,  that 
he  is  entitled  to  have  a  jury  twice  say  that  his  possession  is 
wrongful  before  he  can  be  ousted.  It  may  therefore  be  safely 
stated  as  a  rule  in  this  state  that  the  court  will  not  appoint  a 
*  receiver  in;  an  action  of  ejectment  before  judgment-    Not  only 
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is  the  foregoing  rule  based  upon  right  reason,  but  it  is  supported 
by  authority.  State  v.  District  Court  of  Second  Judicial  Dist., 
13  Mont.  416  (34  Pac.  Rep.  609)  ;  Sengf elder  v.  Hill,  16 
Wash.  355  (47  Pac.  Rep.  757;  58  Am.  St.  Rep.  36)  ;  Bennal- 
lack  V.  Richards,  125  Cal.  427  (58  Pac.  Rep.  65)  ;  Emerson's 
Appeal,  95  Pa.  258."  Mo.  Rev.  Stat.  1899,  §  2193  construed 
and  applied — ^appointment  of  receiver  in  vacation.  State  v. 
Phoenix  Loan  Ass'n,  159  Mo.  102  (60  S.  W.  Rep.  74). 

Sec.  645.  Appointment  of  receiver  on  application  of 
lemaindermen.  The  statute  of  Indiana  (Burns'  Rev.  Stat., 
§  1236)  does  not  authorize  the  appointment  of  a  receiver  to  take 
charge  of  real  estate  in  possession  of  a  life  tenant  on  the  appli- 
cation of  the  owners  of  the  remainder,  simply  alleging  failure 
of  the  life  tenant  to  pay  taxes  and  municipal  assessments  for 
permanent  improvements  and  failing  to  keep  the  property  in 
good  repair.  Hay  v.  McDaniel,  26  Ind.  App.  683  (60  N.  £• 
Rep.  729).  The  court  say:  "A  receiver  is  an  indifferent  per- 
son between  the  parties  to  a  cause,  appointed  by  a  court,  to 
receive  or  preserve  the  property  or  fund  in  litigation  pendente 
lite,  when  it  does  not  seem  reasonable  to  the  court  that  either 
party  should  hold  it.  Booth  v.  Clark,  17  How.  322  (15  L.  Ed. 
164).  A  receiver  is  not  the  agent  of  either  party.  He  is  the 
'right  hand  of  the  court.'  His  possession  is  the  possession  of 
the  court,  which,  through  him,  takes  the  property,  and  holds  it 
until  final  decree,  at  which  time  the  functions  of  the  receiver 
end,  except  as  in  instances  he  may  containue  in  possession  until 
the  terms  of  the  decree  are  complied  with,  but  only  as  in  the 
decree  provided.  The  complaint  seeks  to  deprive  the  life  tenant 
of  the  possession  of  real  estate  to  which  it  is  admitted  no  one 
else  has  any  right  of  possession.  The  decree  not  only  does 
this,  but  its  terms  exclude  her  from  her  own  forever.  If  such 
actions  may  be  maintained,  and  such  a  decree  sustained,  the 
state,  through  its  judiciary,  is  parens  patriae  in  a  sense  not  be- 
fore realized.  *The  power  of  the  courts  to  appoint  receivers  is 
one  of  the  highest  and  most  unusual  characters  vested  in  courts 
of  chancery,  and  is  never  exercised  in  doubtful  or  evenly  bal- 
anced cases,  but  is  exercised  only  where  justice  would  in  all 
probability  be  defeated  by  withholding  it.'  Corbin  v-  Thomp- 
son, 141  Ind.  128  (40  N.  E.  Rep.  533).  The  jurisdiction  to 
appoint  receivers  is  ancilHary,  as  distinguished  from  original. 
It  is  a  provisional  and  incidental  remedy,  and  is  not  the  ul- 
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timate  object  of  a  suit.  Cooke  v.  Gwyn,  3  Atk.  689;  Beach, 
Kec.  (Alderson's  Ed.)  §  51;  Edw.  Rec.  p.  13;  Smith,  Rec.  § 
2;  Kerr,  Rec.  p.  1 1." 

Sec.  646.  Title,  rights,  power  and  liabilities  of  re- 
ceiver, A  receiver  takes  property  subject  to  all  valid  liens 
existing  against  it  at  the  time  of  his  appointment,  and  their 
priority  is  not  affected  by  his  possession;  but  after  property 
passes  into  his  possession,  no  liens  against  it  can  be  obtained, 
nor  preferences  acquired,  by  any  action  that  claimants  may 
take,  and  it  is  not  subject  to  execution  or  interference  without 
the  permission  of  the  court  appointing  the  receiver-  Cramer 
V.  Her,  63  Kan.  579  (66  Pac.  Rep.  617).  A  receiver  of  mort- 
gaged property  appointed  in  an  action  involving  only  the  own- 
ership of  the  equity  of  redemption,  and  to  which  the  mortgagee 
was  not  a  party,  who,  when  afterward  made  a  party  to  an  ac- 
tion to  foreclose  the  mortgage,  acknowledged  its  priority  over 
his  title,  cannot  assert  a  claim  for  services  and  expenditures 
made  by  him  on  account  of  the  property  against  one  claiming 
title  under  the  foreclosure  of  the  mortgage.  Makeel  v.  Hotch- 
kiss,  190  111.  311  (60  N.  E.  Rep.  524).  The  receiver  of  a 
partnership  cannot  file  a  bill  to  cancel  a  deed  made  by  a  mem- 
ber of  the  firm  conveying  his  individual  property  to  defraud 
the  firm  creditors.  Hiles  v.  Dunn,  61  N.  J.  Eq.  391  (48  Atl. 
Rep.  315)-  Citing  Wallace  v.  Milligan,  no  Ind.  498  (11  N. 
E.  Rep.  599).  A  federal  receiver  of  a  waterworks  company 
continuing  its  business  is  liable  for  damages  resulting  from  the 
continuance  of  a  nuisance  having  its  origin  in  the  failure  of  the 
company  to  restore  a  street  to  its  proper  condition  after  making 
an  excavation  in  it;  and  under  25  U.  S.  Stat.,  435,  an  action 
may  be  brought  against  him  in  such  a  case  without  leave  from 
the  appointing  court.  Robinson  v.  Mills,  25  Mont.  391  (65 
Pac.  Rep.  II4)* 

Sec.  647.  Foreign  receiver — Action  by.  An  action  to 
recover  real  estate  belonging  to  his  corporation  may  be  main- 
tained by  a  receiver  of  a  foreign  corporation  appointed  by  the 
courts  of  its  state,  in  the  state  where  the  land  is  situated,  where 
no  rights  of  resident  creditors  intervene.  Fuller,  P.  J.,  dis- 
senting. Small  v.  Smith,  14  S.  Dak-  621  (86  N.  W.  Rep. 
649.  The  court  say :  "It  is  undoubtedly  true  that  in  many  of 
the  earlier  cases,  including  the  case  of  Booth  v.  Clark,  17  How. 
322  (15  L.  Ed.  164),  decided  by  the  supreme  court  of  the 
Ignited  States,  receivers  were  not  generally  permitted  to  sue 
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in  a  foreign  jurisdiction  for  the  property  of  hl  debtor;  but  in 
the  later  cases,  while  the  courts  have  held  that  a  receiver 
has  not  the  absolute  right  to  sue  in  the  courts  of  a  foreign  state 
outside  of  the  jurisdiction  of  his  appointment,  yet  he  may,  as 
matter  of  comity,  maintain  suits  in  foreign  courts,  where  no 
detriment  to  the  creditors  residing  in  such  foreign  jurisdiction 
will  result  The  author  of  the  title  'Receivers'  in  the  American 
and  English  Encyclopedia  of  Law,  in  the  text,  says:  *While 
it  is  clear  that,  as  a  matter  of  right,  a  receiver  cannot  demand 
recognition  outside  of  the  jurisdiction  of  his  appointment,  yet  it 
is  now  generally  held  that  he  may,  as  a  matter  of  comity,  main- 
tain suits  in  foreign  courts.  This  comity  will  not  be  extended, 
however,  to. the  detriment  of  creditors  resident  in  such  foreign 
jurisdiction.  The  authorities  supporting  this  exception  are  so 
numerous,  and  the  language  of  the  courts  so  favorable  to  its 
extension,  that  it  seems  .  certain  the  exception  will  soon — if 
it  has  not  already — supersede  the  general  rule.'  20  Am.  &  Eng. 
Enc.  Law,  242.  In  support  of  the  text  the  .author  cites  a  large 
number  of  authorities.  In  Hurd  v.  City  of  Elizabeth,  41  N.  J. 
L.  I,  the  supreme  court  of  New  Jersey  reviews  very  fully  the 
authorities  upon  this  subject,  and  in  speaking  of  Booth  v.  Clark, 
17  How.  322  (15  L.  Ed.  164).  says:  'But  that  case  belongs  to 
a  train  of  decisions  which  have  undoubtedly  been  rightfully  de- 
cided. *  *  *  They  are  all  cases  invqlving  a  controversy 
between  the  receiver  and  the  creditors  of  the  person  whose 
property  has  been  placed  under  the  control  of  such  receiver. 
In  such  a  posture  of  things,  it  is  manifest  that  different  consid- 
erations should  have  force  from  those  that  are  to  control  when 
the  litigation  does  not  involve  the  rights  of  creditors  in  opposi- 
tion to 'the  claims  of  the  receiver.  That  the  officer  of  a  foreign 
court  should  not  be  permitted,  as  against  the  claims  of  credi- 
tors here,  to  remove  from  this  state  the  assets  of  the  debtor,  is 
a  proposition  that  seems  to  be  asserted  by  all  the  decisions ;  but 
that,  similarly,  he  should  not  be  permitted  to  remove  such  assets 
when  creditors  are  not  so  interested,  is  quite  a  different  affair. 
*  *  *  There  are  certainly  dicta  that  go  even  to  that  extent, 
so  far  that  text  writers  seem  to  have  felt  themselves  warranted 
in  declaring  that  the  powers  of  an  officer  of  this  kind  are 
strictly  circumscribed  by  the  jurisdictional  limits  of  the  tribunal 
from  which  he  derives  his  existence,  and  that  he  will  not  be 
recognized  as  a  suitor  outside  of  such  limits.  But  I  think  that 
the  more  correct  definition  of  the  legal  rule  would  be  that  a 
receiver  cannot  sue,  or  otherwise  exercise  his  functions,  in  a 
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fordgn  jurisdiction,  whenever. such  acts,  if  sanctioned,  wouKl 
interfere  with  the  policy  established  by  law  in  such  foreign 
jurisdiction.  There  seems  to  be  no  reason  why  this  should  not 
be  the  accepted  principle.  When  there  are  no  persons  inter- 
ested but  the  litigants  in  a  foreign,  jurisdiction,  and  it  becomes 
expedient,  in  the  progress  of  such  suit,  that  the  property  of  one 
of  them,  wherever  it  may  be  situated,  should  be  brought  in  and 
subjected  to  such  proceeding,  I  can  think  of  no  objection 
against  allowing  such  a  power  to  be  exercised.'  In  the  late 
case  of  Castleman  v.  Templeman,  87  Md.  546  (40  Atl-  Rep. 
275 ;  41  L.  R-  A.  367;  67  Am.  St.  Rep.  363),  decided  in  1898, 
this  question  was  fully  considered  by  the  supreme  court  of 
Maryland;  and  it  quotes  with  approval  the  last  clause  of  the 
text  of  20  Am.  &  Eng.  Enc.  Law,  242,  heretofore  referred  to. 
It  also  quotes  with  approval  the  following  from  Hurd  v.  City 
of  Elizabeth,  41  N.  J.  L.  i :  'After  completely  protecting  its 
own  citizens  and  laws,  the  dictates  of  international  comitv 
would  seem  to  require  that  the  officer  of  a  foreign  tribunal 
should  be  acknowledged  and  aided.'  Patterson  v.  Lynde,  112 
111.  196;  Bagby  v.  Railroad  Co.,  86  Pa,  St.  291 ;  Metzner  v. 
Bauer,  98  Ind.  427;  Bank  v-  McLoed,  3?  O.  St.  174;  Gilman 
v.  Ketcham,  84  Wis.  60  (54  N!  W.  Rep.  395 ;  23  L.  R.  A.  52 ; 
36  Am.  St.  Rep.  899)  ;.Boulware  v.  Davis,  90  Ala.  207  (8  So. 
Rep.  84;  9  L.  R.  A-  601)  ;  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Keokuk  Northern  Line  Packet  Co.,  108  111.  317  (48  Am.  Rep. 
557)  ;  Killmer  v.  Hobart,  58  How.  Prac.  452." 

Sec  648.  Sale  by  receiver.  The  doctrine  of  xaveat 
emptor  applies  to  a  sale  of  real  estate  by  a  receiver,  although 
the  sale  was  not  expressly  ordered  by  the  court  appointing  the 
receiver.  Campbell  v., Parker,  59  N.  J.  Eq.  342  (45  Atl.  Rep. 
116).  The  confirmation  of  a  receiver's  private  sale  of  lands 
belonging  to  a  solvent  corporation  which  is  going  into  liquida- 
tion will  not  be  set  aside  on  account  of  a  bidder  who  was  en- 
couraged or  invited  by  the  receiver  to  bid  on  the  property  after 
it  already  had  been  sold,  offering  a  substantial  increase  over  the 
price  contracted  for.  Rogers  v.  Rogers  Locomotive  Co., 
N.J.Eq.        (49  Atl.  Rep.  833). 

Sec.  649.  New  trial  of  right.  The  right  to  a  new  trial 
as  of  right,  given  by  Colo.  Civ.  Code,  §  272,  is  not  waived  by 
the  fact  that  the  party  entitled  to  it  has  made  a  motion  for  a 
tew  trial  for  cause  which  has  been  overruled.     Cheney  v. 
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Crandell,  28  Colo.  383  (65  Pac.  Rep.  56).  This  section  of  the 
Code  is  repealed  by  Colo-  Laws  1899,  P-  ^^^>  which  is  held  not 
to  be  unconstitutional  because  by  its  ternis  it  applies  to  pending 
actions  in  which  no  trial  has  been  had ;  and  an  order  of  court 
granting  a  new  trial  of  right  in  violation  of  the  repealing  stat- 
ute is  a  nullity.  People  v.  District  Court,  28  Colo.  161  (63 
Pac.  Rep.  321).  A  new  trial  as  of  right  cannot  be  claimed 
under  Burns*  Ind.  Rev.  Stat.  §  1076,  in  an  action  to  redeem 
from  a  void  tax  sale,  Gormley  v.  Kirkland,  29  Ind.  App.  440 
(62  N.  E.  Rep.  499)  ;  nor  in  an  action  for  partition  unless  it 
clearly  appears  that  title  was  in  issue  and  adjudicated  by  the 
decree,  Fordice  v.  Lloyd,  27  Ind.  App-  414  (60  N.  E.  Rep. 
367).  A  new  trial  will  be  granted  under  this  statute  only  upon 
the  presentation  of  a  sufficient  bond  to  pay  all  costs  and  dam- 
ages. Carpenter  v.  Willard  Library  Trustees,  26  Ind.  App. 
619  (60  N.  E.  Rep.  365).  Under  Mich.  Comp.  Laws,  §  10981,  * 
authorizing  the  court  to  grant  a  new  trial  after  the  rendition 
of  a  second  judgment  in  ejectment,  if  satisfied  that  justice  will 
be  promoted,  a  motion  for  such  relief,  which  does  not  state' 
the  nature  of  the'  defense  to  be  interposed  on  the  third  trial,, is 
properly  overruled.  Stahl  v.  Dayton,  126  Mich.  70  (85  N.  W- 
Rep.  249) .  When,  under  findings  of  the  trial  court  responsive 
to  the  pleadings,  the  ownership  and  possession  of  real  prop- 
erty are  held  to  be  in  one  of  the  parties,  and  the  unsuccessful 
party,  to  prevail  in  a  new  trial,  must  establish  a  right  to  both 
ownership  and  possession,  he  is  entitled  to  a  second  trial, 
under  Minn.  Gen.  Stat.  1894,  §  5845.  Finnegan  v.  Brown,  81 
Minn.  508  (84  N.  W.  Rep.  343).  The  time  within  which  the 
defeated  party  may  demand  a  second  trial  under  this  statute 
does  not  begin  to  run  until  service'  of  the  written  notice  of  the 
entry  of  judgment  required  by  the  statute.  Maurin  v-  Games, 
80  Minn.  524  (83  N.  W.  Rep.  415).  See  opinion  for  discussion 
of  what  constitutes  notice  and  waiver  of  it. 

Sec.  650.  Appeals — ^Trial  anew  on  appeal — ^Jurisdic- 
tion of  appellate  court.  Ap  order  confirming  the  sale  of 
real  estate  by  the  receiver  of  an  insolvent  bank  is  appealable 
and  may  be  superseded  by  the  bank.  State  v.  Fawcett,  60  Neb. 
393  (^3  N.  W.  Rep.  176).  An  appeal  from  an  order  annulling 
an  administrator's  sale,  taken  before  such  order  is  entered  of 
record,  is  premature  and  does  not  confer  any  jurisdiction  on 
the  supreme  court  to  make  an  order  confirming  the  sale.  Flgoni 
V.  Devincenzi,  131  Cal.  452  (63  Pac-  Rep.  723).    Bums'  Ind. 
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Rev.  Stat.,  §§  2609,  2610  construed  and  applied — appeals  in 
probate  matters.  Baker  v.  Martin,  156  Ind.  53  (59  N.  E.  Rep. 
174).  An  injunction  suit  by  an  abutting  owner  against  the 
location  of  a  railroad  in  the  street  involves  a  constitutional 
question  so  as  to  authorize  an  appeal  to  the  supreme  court  of 
Missouri,  where  the  plaintiff  bases  his  suit  upon  the  invalidity 
of  the  ordinance  under  which  the  defendant  claims  the  right  to 
locate  its  road  in;  the  street,  on  account  of  its  authority  to  take 
property  without  due  process  of  law.  Ruckert  v.  Grand  Ave. 
Ry.  Co.,  163  Mo.  260  (63  S-  W.  Rep.  814).  In  Oregon,  in 
case  of  an  appeal  from  a  mortgage  foreclosure,  where  a  per- 
sonal judgment  has  been  rendered  against  the  mortgagor,  the 
sureties  on  the  appeal  bond,  are  liable  for  any  deficiency  exist- 
ing after  sale  of  the  property,  although  the  sale  has  been  made 
before  the  execution  of  the  bond ;  they  are  also  liable  for  the 
reasonable  value  of  the  use  and  occupation  of  the  land  pending 
the  appeal,  but  not  absolutely  for  the  amount  namecl  in  the 
bond.  German  Savings  Society  v.  Kern,  38  Or.  232  (63  Pac. 
Rep.  1052).  An  appeal  does  not  lie  from  the  Texas  court  of 
civil  appeals  to  the  supreme  court  where  the  matter  in  con- 
troversy is  the  true  location  of  the  dividing  line  between  the 
north  half  and  the  south  half  of  certain  lots.  Wright  v.  Bell, 
94  Tex.  577  (63  S.  W.  Rep.  623).  For  a  discussion  of  wlien 
an  appeal  lies  to  the  Texas  supreme  court  from  the  court  of 
civil  appeals  on  account  of  a  decision  overruling  the  supreme 
court,  see  ]\Iolino  v.  Benavides,  94  Tex-  413  (60  S.  W.  Rep. 

875). 

Where  a  statute  (N.  Dak.  Rev.  Codes,  §  6779)  provides 
that  upon  an  appeal  from  justice's  court  "the  action  shall  be 
tried  anew  in  the  district  court  in  the  same  manner  as  actions 
originally  commenced  therein,"  the  district  court  cannot  liti- 
gate issues  onj  appeal  prohibited  in  justice  court  or  beyond  the 
jurisdiction  of  such  court.  Vidger  v.  Nolin,  10  N.  Dak.  353 
(87  N.  W.  Rep.  593).  The  court  say :  "In  such  cases  the  juris- 
diction of  the  appellate  court  depends  upon  the  jurisdiction  of 
the  justice,  so  far  as  the  subject-matter  of  the  litigation  is  con- 
cerned. Cooban  v.  Bryant,  36  Wis.  605 ;  Ball  v.  Biggam,  43 
Kan.  327  (23  Pac.  Rep.  565)  :  Dicks  v.  Hatch,  10  la.  380; 
Plunket  v.  Evans,  2  S.  Dak.  434  (^o  N.  W.  Rep.  961)  ;  Mc- 
Means  v.  Cameron,  51  la.  691  (49  N.  W.  Rep.  856)." 

Sec.  651.  Parties  to  real  actions.  The  state  is  not  a 
necessary  party  to  an  action  by  one  whose  lands  have  been 
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sold  to  it  for  nonpayment  of  taxes  to  vacate  a  deed  to  the 
state's  grantee  which  has  been  obtained  by  means  of  deceit  and 
fraud.  Pool  v.  Evans,  57  S.  C.  78  (35  S.  E-  Rep.  436).  It  is 
not  necessary  to  make  a  pendente  lite  purchaser  a  formal  party 
to  a  suit.  If  such  purchaser  has  any  just  gjrounds  of  defense 
thereto,  he  can  make  himself  a  party,  and  bring  it  to  the  atten- 
tion of  the  court.  Wick  v.  Dawson,  48  W.  Va.  469  (37  S.  E. 
Rep.  639) .  In  an  action  brought  by  a  woman  after  the  death 
of  her  husband  to  set  aside  a  deed  executed  by  them  on  the 
ground  of  fraud,  a  child  born  after  the  execution  of  the  deed 
properly  may  join  the  widow  as  plaintiff.  Brown  v.  Brown, 
62  Kan.  666  (64  Pac-  Rep.  599).  Where  the  grantee  in  a  trust 
deed  given  to  secure  negotiable  ngtes  has  sold  the  notes,  the 
holders  thereof  are  necessary  parties  to  an  action  to  cancel  the 
deed  of  trust,  and  the  mere  naming  of  unknown  owners  in  such 
action,  without  the  filing  of  affidavits  and  the  publication  of 
notice,  as  acquired  by  i  Starr  &  C.  Ann.  111.  Stat.,  p.  563,  § 
7,  is  not  sufficient  to  make  them  parties.  Chandler  v.  Ward, 
188  111.  322  (58  N.  E.  Rep.  919). 

Sec.  652.  Pleading  and  practice  in  real  actions — ^Mis- 
cellaneous notes.  Jurisdiction  depending  upon  the  amount 
involved  cannot  be  conferred  by  uniting  several  distinct  claims 
for  mechanic's  liens.  Davis  v.  Upham,  191  111.  372  (61  N.  E- 
Rep.  76).  A  bill  to  cancel  a  deed  cannot  be  amended  so  as  to 
convert  it  into  a  bill  for  specific  performance.  Gardner  v. 
Knight,  124  Ala.  273  (27  So.  Rep.  298).  A  petition  to  have  a 
final  mortgage  decree  reopened,  sufficiently  shows  merits  if  it 
shows  a  cause  of  sufficient  merit  to  be  submitted  to  the  court, 
and  it  is  not  necessary  to  state  facts  that  would  justify  a  decree 
in  favor  of  the  defendant  petitioner.  Pike  v.  Henderson, 
N.  J.  Eq,  (48  Atl.  Rep.  551).  An  action  by  an  heir  to 
cancel  the  deed  of  his^  ancestor  on  the  ground  of  his  mental  in- 
competency and  undue  influence  used  in  procuring  the  deed,  is 
an  equitable  one  and  a  jury  trial  cannot  be  demanded.  Carpen- 
ter V.  Willard  Library  Trustees,  26  Ind.  App.  619  (60  N.  E. 
Rep.  365)-  A  prior  entry  or  a  demand  for  possession  is  not 
necessary  upon  the  breach  of  a  condition  subsequent,  before 
suit ;  the  grantor,  upon  such  breach,  may  treat  the  estate  as  hav- 
ing reverted  to  him,  and  sue  for  a  recovery  thereof.  Lyman 
V.  Suburban  R.  Co.,  190  111.  320  (60  N.  E.  Rep.  515 ;  52  L.  R. 
A.  645).  Applying  Cal.  Code  Civ.  Proc.,  §  1022,  subd.  5,  pro- 
viding that  costs  are  allowed  of  course  to  the  plaintiff  uix)n  a 
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judgment  in  his  favor  in  an  action  involving  the  title  or  pos- 
session of  real  estate,  it  is  error  for  the  court,  in  an  action  to 
quiet  title  where  judgment  is  rendered  for  the  plaintiff,  to  de- 
cree that  each  party  pay  his  own  costs-  Schmidt  v.  Klotz,  130 
Cal.  223  (62  Pac.  Rep.  470).  A  complaint  which  seeks  to  re- 
cover damages  for  the  causing  of  sparks,  cinders  and  par- 
ticles of  lint  cotton  to  fall  in  and  upon  plaintiff's  premises  and 
dwelling  so  as  to  expose  the  buildings  to  the  constant  risk  of 
destruction  by  fire,  and  rendering  them  untenantable,  and  also 
obstructing  plaintiff's  easement  in  the  use  of  the  street  as  an 
access  to  his  premises,  states  a  cause  of  action  which  survives 
the  death  of  the  plaintiff,  under  21  S.  C  Stat,  at  Large?  p.  18, 
providing  that  "causes  of  action  for  and  in  respect  to  any  and 
all  injuries  and  trespasses  to  and  upon  real  estate  shall  sur- 
vive both  to  and  against  the  persons  or  real  representatives  (as 
the  case  may  be)  of  deceased  persons."  Allen  v.  Union  Oil  & 
Mfg.  Co.,  59  S.  C.  571  (38  S.  E.  Rep.  274). 
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Sec.  653.  Empl03anent  of  agent.  In  the  absense  of  a 
statute  specifically  requiring  it,  the  contract  of  employment 
need  not  be  in  writing.  Hannan  v.  Prentis,  124  Mich.  417  (83 
N.  W.  Rep.  102).  Under  Cal.  Civ.  Code,  §  1624.  subd.  6,  a 
parol  contract  employing  a  broker  to  sell  real  estate  for  compen- 
sation is  invalid  and  cannot  be  proven  in  a  suit  to  recover  for 
services  in  effecting  a  sale.  McGeary  v.  Satchwell,  129  Cal. 
389  (62  Pac.  Rep.  58).  The  statute  applies  to  a  contract 
made  by  a  landowner  with  one  not  specially  engaged  in  the  real 
estate  business  to  assist  him  in  bringing  about  a  sale  of  his 
property.    Dolan  v.  OToole,  129  Cal.  488  (62  Pac.  Rep.  92). 

Sec.  654.  Power  of  agent  to  bind  principal.  The  own- 
ers of  land,  who  have  appointed  a  member  of  a  firm  of  real 
estate  brokers  their  attorney  to  sell  lands,  will  not  be  liable  to 
a  purchaser  from  such  firm  on  a  contract  made  and  signed  by 
the  firm  name,  when  they  have  received  none  of  the  considera- 
tion and  have  never  ratified  the  contract  so  made.    Murphy  v. 
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Clarkson,  25  Wash.  585  (66  Pac.  Rep.  51).  A  lease  executed 
in  the  name  of  the  owner  of  the  property  by  an  agent  having 
charge  of  the  collection  of  the  rents  but  having  no  authority 
to  execute  a  lease,  is  invalid  and  not  binding  on  the  owner  un- 
less it  has  been  ratified  by  him ;  and  the  acceptance  of  the  rent 
specified  in  such  a  lease  is  not  a  ratification  of  it,  where  the 
landowner  repudiates  the  lease  as  soon  as  informed  of  it,  and 
notifies  the  tenant  that  he  can  remain  only  as  a  tenant  from 
month  to  month.  Owens  v.  Swanton,  25  Wash-  112  (64  Pac. 
Rep..  921).  The  representations  of  a  landlord's  rental  agent 
as  to  the  condition  of  the  premises,  though  within  the  scope  of 
his  authority,  are  not  binding  on  the  landlord  unless  made  con- 
temporaneous with  the  contract  of  leasing,  and  constitute  a 
part  of  the  res  gestae.  Cate  v.  Blodgett,  70  N.  H.  316  (48  Atl. 
Rep.  281).  A  contract  by  an  administrator  with  a  real  estate 
broker  in  which  he  authorizes  him  to  sell  certain  lands  of  the 
administrator's  decedent  and  to  execute  a  contract  of  sale  there- 
for and  accept  a  deposit  of  a  certain  per  cent,  of  the  purchase 
price,  establishes  such  a  relation  of  principal  and  agent  as 
will  subject  the  administrator  to  a  personal  action  by  the  pur- 
chaser to  recover  the  deposit  made,  where  the  contract  of  sale 
could  not  be  performed  because  a  decree  of  court  authorizing 
the  sale  could  not  be  obtained  within  the  time  named  in  the 
contract.  Melone  v.  Ruffino,  129  Cal.  514  (62  Pac.  Rep.  93 ;  79 
Am.  St.  Rep.  127).  Particular  evidence  held  insufficient  to 
show  that  a  lessor's  agent  had  authority  to  bind  him  by  a  cov- 
enant in  the  lease  to  irrigate  the  leased  premises.  Durkee  v. 
Carr,  38  Or.  189  (63  Pac.  Rep.  117). 

Sec.  655.  Agent  to  sell  land — Power  to  bind  principal 
by  contract  of  sale.  Authority  given  to  an  agent  to  find  a 
purchaser  does  not  authorize  him  to  bind  his  principal  by  a 
contract  of  sale.  Armstrong  v.  Oakley,  23  Wash.  122  (62 
Pac.  Rep.  499)  ;  Dickinson  v.  Updike,  N.  J.  (49  Atl. 
Rep.  712)  ;  Johnson  v.  American  Freehold  Land  Mortg.  Co.. 
Ill  Ga-  490  (36  S.  E.  Rep.  614).  A  real-estate  broker  with 
whom  lands  are  listed  for  sale  by  the  owner  has  no  authority 
to  make  contracts  for  the  sale  thereof  which  will  bind  the  own- 
ers, in  the  absence  of  written  authority  signed  by  such  owners 
authorizing  him  to  do  so;  and  material  alterations  made  by 
such  an  agent  in  a  contract  of  sale  executed  by  the  owner  and 
left  with  him  for  delivery  to  the  purchaser  nullifies  the  con- 
tract.   Ballou  V.  Bergvendsen,  9  N.  Dak.  285  (83  N.  W.  Rep. 
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lo).  The  court  say :  "His  authority  was  merely  that  of  a  real- 
estate  broker.  It  is  well  settled  that  their  authority  does  not 
extend  to  binding  their  principals  by  contracts  of  sale,  but 
merely  to  procuring  purchasers  for  the  property  listed  with 
them,  who  will  be  acceptable  to  the  owners.  Coleman  v.  Gar- 
rig^es,  18  Barb.  6o;  Glentworth  v.  Luther,  21  Barb.  145 ;  Mor- 
ris V.  Ruddy,  20  N.  J.  Eq.  236 ;  Duffy  v.  Hobson,  40  Cal.  240 
(6  Am.  Rep.. 617)  ;  Armstrong  v.  Lowe,  76  Cal.  616  (18  Pac. 
Rep.  758)  ;  Siebold  v.  Davis,  67  la.  560  (25  N.  W.  Rep.  778)  ; 
Stewart  v.  Pickering,  73  la.  652  (35  N.  W.  Rep.  690).  In 
Halsey  v.  Monteiro,  92  Va.  581  (24  S.  E.  Rep.  258),  the  court 
said:  *A  real-estate  broker  or  agent  is  defined  to  be  one  who 
negotiates  the  sale  of  real  property.  His  business  generally  is 
only  to  find  a  purchaser  who  is  willing  to  buy  the  land  upon  the 
terms  fixed  by  the  owner.  He  has  no  authority  to  bind  his 
principal  by  signing  a  contract  of  sale.  A  sale  of  real  estate 
involves  many  things  besides  fixing  the  price.  The  delivery  of 
the  possession  has  to  be  settled ;  generally  the  title  to  be  exam- 
ined ;  and  the  conveyance,  with  its  covenants,  to  be  agreed  upon 
and  executed  by  the  owner, — ^all  of  which  require  conference 
and  time  for  their  completion.  They  are  for  the  determination 
of  the  owner,  and  do  not  pertain  to  the  duties,  and  are  not 
within  the  authority,  of  a  real-estate  agent.  For  obvious  rea- 
sons, therefore,  the  law  wisely  withholds  from  him  any  implied 
authority  to  sign  a  contract  of  sale  on  behalf  of  his  prindpal.' 
See,  also.  Holmes  v.  Redhead,  104  la.  399  (73  N.  W.  Rep- 
878) ;  Everman  v.  Herndon,  71  Miss,  823  (15  So.  Rep.  135)  ; 
and  as  to  alterations,  Walsh  y.  Hunt,  120  Cal.  46  (42  Pac.  Rep. 
II5;39L.  R.  A.697)." 

Sec.  656.  Agent  to  procure  loan — ^Authority  to  bind 
principal  to  pay  for  "'complete  searches**  of  title  does  not  in- 
clude title  insurance — ^The  two  distinguished.  A  written 
authority  given  an  agent  employed  by  his  principals  to  procure 
a  mortgage  loan  on  their  property,  to  bind  them  to  pay  for  mak- 
ing "complete  searches"  of  the  title  to  the  premises  proposed 
to  be  mortgaged,  does  not  authorize  him  to  make  an  agreement 
with  the  loaning  company  that  he  would  arrange  for  giving  it 
'*clear  title  insurance,  with  the  mortgage  security."  Giltinan 
v.  Lehman,  65  N.  J-  L.  668  (48  Atl.  Rep.  540).  The  court 
say :  "The  giving  of  title  insurance  was  certainly  not  within  the 
express  terms  of  the  agency.  Was  it  within  its  implied  scope  ? 
Are  complete  searches  substantially  equivalent  to  'title  insur- 
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ance,'  so  that  the  furnishing  of  the  latter  could  not  have  in- 
volved the  defendants  in  any  other  or  greater  expenses,  or 
risks  of  failure  to  accomplish  their  contemplated  purpose,  than 
in  procuring  the  former  ?  This  assumption  by  the  agent  must, 
it  seems  to  me,  be  deemed  to  have  been  an  excess  of  his  author- 
ity. A  brief  consideration  of  the  precise  meaning  of  the  term 
*title  insurance,'  as  distinguished  from  'complete  searches'  of 
title,  as  it  has  grown  to  be  applied  and  adopted  to  the  security 
of  titles,  will,  I  think,  satisfy  any  one  that  they  are  not,  in 
their  essence,  equivalent  terms.  That  title  insurance  has  a 
much  broader  scope  will  be  evident  from  the  simple  definition 
of  its  effects.  The  business  of  title  insurance  properly  belongs 
to,  and  in  fact  has  fallen  into  the  care  and  control  of,  financial 
corporations  of  large  capital  and  established  responsibility,  that 
have,  practically,  perpetual  chartered  life,  empowering  them 
to  issue  policies  of  insurance  of  titles,  operative  without  limit  as 
to  time,  i.  e.  enforceable  at  any  future  period,  as  fixed  by  cer- 
tain conditions  expressed  in  the  policies.  In  consideration  of 
the  payment  of  such  premiums,  the  amount  of  which  is  fixed  by 
special  agreement,  guided  by  rates  proportional  to  the  amount 
insured,  these  companies  issue  such  policies  to  owners  of  lands, 
or  to  their  mortgagees,  agreeing  to  insure  the  party  interested 
and  his  transferees,  his  heirs,  devisees,  and  personal  represen- 
tatives, against  all  loss  or  damage,  not  exceeding  the  sum 
named  in  the  policies,  which  the  insured  shall  sustain,  not 
only  by  reason  of  any  defects  of  title,  or  from  incumbrances 
affecting  the  designated  property,  but  also  against  all  loss  or 
damage  by  reason  of  the  unmarketability  of  the  title  of  the  in- 
sured in  the  premises.  By  force  of  such  policies,  the  liability 
of  the  insuring  companies  extends,  not  merely  in  favor  of  the 
contracting  party,  and  his  heirs,  etc.,  but  also  in  favor  of  any 
third  person  to  whom  he  may  have  transferred  the  policy.  It 
also  extends  to  defects  of  title,  and  to  the  existence  of  any-  in- 
cumbrance, whether  discoverable  or  not  by  the  most  thorough 
and  complete  searches,  provided  only  that  any  judgment  ad- 
verse to  the  title  shall  be  prpnounced,  under  the  conditions 
named,  by  any  competent  court.  The  investigations  of  title 
to  and  incumbrance  of  lands  by  these  companies  must,  there- 
fore, in  order  to  protect  them  against  possible  losses,  reach 
to  facts  beyond  the  range  of  searches,  however  complete,  such 
as  the  existence  of  easements  which  do  not  depend  upon  ex- 
press grants,  the  numerous  conditions  and  circumstances  con- 
stituting title  or  incumbrance  arising  from  the  adverse  posses- 
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sion  of  parties  not  of  record,  and  to  many  other  like  matters, 
easily  conceivable,  which  complete  searches  might  not  disclose, 
but  which  might  be  sufficient  to  cast  a  cloud  upon  the  titles,  and 
affect  more  or  less  seriously  the  market  values, — s,  cloud  suf- 
ficient, perhaps,  to  deter  a  bona  fide  purchaser  from  buying, 
and  cause  him  to  reject  the  title  because  of  it.  Thus,  it  will  be 
perceived  that  owners  of  lands  who  have  become  bound  by 
their  agents  to  procure  title  insurance  at  the  demand  of  loaning 
parties  might  be  obliged  to  incur  an  expense  not  confined  to,  or 
at  all  regulated  by,  the  proper  fees  and  cost  of  complete 
searches, — an  expense  enhanced  by  the  additional  value  of  the 
protection  from  the  consequences  of  undiscovered  defects 
which  the  broad  terms  of  the  policies  and  the  larger  resources 
and  longer  life  of  the  insuring  companies  would  aflford,  beyond 
any  indemnification  possible  to  be  secured  by  the  responsi- 
bility of  certified  searches.  Owners  agreeing  to  furnish  such 
insurance  must,  ex  necessitate,  lay  bare  their  titles  to  the  dis- 
closure of  every  shadow  which,  though  not  amounting  to  de- 
fects, may  impair  the  reputation  and  consequently  the  vendi- 
bility of  tlieir  titles.  Indeed,  the  very  success  of  their  applica- 
tions for  loans  from  any  sources  might  thence  depend,  and  they 
thus  be  subjected  to  risks  of  failure  they  could  not  have  orig- 
inally contemplated.'  But,  not  to  prolong  this  opinion  unduly, 
I  think  it  is  already  sufficiently  apparent  that  the  making  of 
complete  searches  of  title  of  landed  property,  and  the  furnish- 
ing of  title  insurance  therefor,  are  distinctly  different  essences, 
and  that  in  the  case  at  bar  the  obligation  to  procure  the  latter 
should  not  be  implied  from  an  agreement  to  pay  for  the 
former." 

Sec.  657.  Duties  and  liabilities  of  agent  to  his  princi- 
pal—Trust relation.  An  agent  clothed  with  authority  to 
lease  the  lands  of  his  principal  is  not  authorized  to  lease  the 
same  to  himself-  Clendenning  v.  Hawk,  10  N.  Dak.  90  (86  N. 
W.  Rep.  1 14) .  See  opinion  for  exhaustive  collation  of  author- 
ities. A  broker  who  sells  for  one  price  and  reports  for  a  less 
price,  or  if  authorized  to  sell  for  a  certain  price  sells  for  a 
higher  price,  must  account  to  his  principal  for  the  difference. 
Steams  v.  Hochbrunn,  24  Wash.  206  (64  Pac.  Rep.  165).  For 
a  broker  employed  to  sell  land  to  understate  to  his  principal  an 
offer  which  he  has  received,  with  intent  to  appropriate,  or  to 
help  some  one  else  to  appropriate,  the  difference  between  the 
amount  as  he  states  it  and  the  amount  actually  offered,  is  an 
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actionable  wrong,  if  the  fraud  succeeds,  for  which  substantial 
damages  can  be  recovered  in  case  they  can  be  proved;  and 
where  the  agent  conspires  with  third  persons  thus  to  wrong  his 
principal,  they  are  all  jointly  liable.  Emmons  v.  Alvord,  177 
Mass.  466  (59  N.  E.  Rep.  126).  Where,  after  negotiating  a 
sale  of  his  principal's  property,  but  before  a  deed  is  made,  a 
broker  acquires  loiowledge  of  the  fact  that  the  purchaser  has 
resold  to  a  third  person  at  a  profit,  failure  to  communicate  sucli 
knowledge  to  his  principal  does  not  constitute  a  breach  of  duty. 
Dickinson  v.  Updike,  N-  J.  (49  Atl.  Rep.  712).  A 
broker  employed  to  sell  real  estate  who  conceals  from  his  prin- 
cipal the  real  purchaser,  who  is  the  owner  of  adjoining  land, 
because  of  which  fact  he  is  fearful  that  his  principal  will  raise 
his  price,  is  not  entitled  to  a  commission  though  he  presented  a 
substituted  person  to  his  principal  who  was  willing  to  pay  the 
price  asked,  Wilkinson  v.  McCullough,  196  Pa.  St.  205  (46 
Atl.  Rep.  357;  79  Am.  St.  Rep.  702)  ;  but  a  broker's  failure  to 
divulge  to  his  principal  the  name  of  the  real  purchaser  of  the 
land  is  not  such  a  breach  of  good  faith  as  to  preclude  a  recov- 
ery of  commission  from  the  vendor,  where  the  broker  acted 
solely  in  the  interest  of  the  vendor,  and  the  sale  was  for  cash, 
and  the  identity  of  the  purchaser  was  immaterial  to  the  vendor 
and  could  not  have  influenced  her  action,  Veasey  v.  Carson,  177 
Mass.  117  (58  N.  E.  Rep.  177;  53  L.  R.  A.  241). 

Sec.  658.  Recovery  of  commission — General  princi- 
pies  and  particular  cases.  A  broker's  commission  is  earned 
when  he  has  produced  a  customer  ready  and  willing  to  pur- 
chase upon  terms  acceptable  to  his  principal.  Hubachek  v. 
Hazzard,  83  Minn.  437  (86  N.  W.  Rep.  426).  It  is  not  neces-' 
sary  that  a  written  contract  be  effected ;  a  verbal  offer  is  suf- 
ficient. Bird  V.  Phillips,  115  la.  703  (87  N.  W.  Rep.  414).  It 
is  incumbent  upon  a  broker  seeking  to  recover  a  commission  to 
prove  either  that  a  sale  was  made  to  the  party  whom  he  pro- 
cured as  a  purchaser,  or  that  the  purchaser  was  able  and  will- 
ing to  buy,  and  the  failure  to  make  an  actual  sale  was  through 
no  fault  of  the  broker  or  his  customer.  Kiefer  v.  Yoder,  198 
Pa.  St.  308  (47  Atl.  Rep.  974)-  A  broker  employed  to  sell  or 
lease  property  on  terms  fixed  by 'the  owner,  whose  authority  is 
revoked  before  the  consummation  of  a  deal  of  either  char- 
acter, cannot  recover  any  commission,  no  matter  how  much 
labor  he  has  bestowed  on  the  undertaking ;  and  the  fact  that  the 
owner  through  another  broker*  afterward  leased  the  property  to 
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one  from  whom  the  first  broker  had  procured  an  offer,  on  sub- 
stantially the  same  terms,  does  not  entitle  him 'to  a  commis- 
sion. Cadigan  v.  Crabtree,  179  Mass.  474  (61  N.  E.  Rep.  37 ; 
55  L.  R.  A.' 77;  88  Am.  St.  Rep.  397).  Where  a  purchaser 
procured  by  a  broker  reserves  the  right  in  his  written  contract 
to  declare  it  void  if  thq  liens  on  the  'property  exceed  a  certain 
stipulated  sum,  the  broker  cannot  recover  his  commission,  al- 
though his  principal  had  falsely  misrepresented  'the  amount  of 
the  liens,  it  appearing  that  the  contract  would  not  have  been  en- 
tered into  if  the  purchaser  had*  known  that  the  liens  exceeded 
the  represented  amount.  Crockett  v.  Grayson,  98  Va«  354  (36 
S.  E.  Rep.  477).  A  vendor  agreeing  to^ay  his  agent  negotiat- 
ing the  sale  for  him  his  commission  out  of  the  purchase  money 
as  it  is  paid'on  the  various  payments-,  in  proportionate  amounts, 
who  afterward,  upon  foreclosure  of  the  purchase  money  mort- 
gage, bids  in  the  property  for  the  full  balance  then  unpaid 'and 
costs,  upon  confirmation  of  the  sale,  becomes  liable  to  his  agent 
for  the  whole  commission.  Crane  v.  Eddy,  191  111.  645  (61 
N.  E.  Rep.  431 ;  85  Am.  St.  Rep.  284).  A  broker  who  under- 
takes to  find  a  purchaser  for  a  farm  at'$2400,  the  purchaser  to 
receive  one-third  of  the  crop,  does  not  show  a  right  to  his  com- 
mission by  proof  of  his  procuring  a  purchaser  who  agreed  to 
pay  $2400.  for  the  land  and  the  renter's  share  of  the  crops,  there 
being  no  evidence  as  to  what  constituted  the  renter's 'share  or 
the  proposed  purchaser's  ability  to  carry  out  his  offer.  Howie 
V.  Bratrud,  14  S-  Dak. '648  (86  N.  W.  Rep.  747).  A  contract 
of  purchase  negotiated  by  one  for  the  benefit  of  himself  and  his 
associates  who  afterward  form  a  company  to  take  and  hold  the 
land,  in  which  it  is  provided  that  the  seller  shall  pay  him  a  cer- 
tain per  cent,  on  the  payments  as  made,  as  a  commission,  does 
not  entitle  him  to  any  commission  where  the  company  refuses 
to  take  the  land  on  account  of  a  cloud  upon  the  title,  the  vendor 
having  fully  performed  his  part  of  the  contract.  Louisville  & 
N.  R.  Co.  V.  Shepard,  126  Ala.  416  (28  So.  Rep.  202).  A 
broker  employed  to  procure  a  loan  of  $2000.  to  his  principal  on 
a  mortgage  of  land  is  not  entitled  to  his  commission  by  procur- 
ing one  who  will  make  the  loan  on  condition  that  a  clause  be 
inserted  in  the  mortgage  providing  for  its  payment  in  gold,  for 
which  reason  only  the  borrower  rejects  the  offer.  Caston  v. 
Quimby,  178  Mass.  153  (59  N.  E.  Rep.  653 ;  52  L-  R.  A.  785). 
When  property  has  been  listed  for  sale  with  a  number  of  real 
estate  agents,  the  one  who  succeeds  in  bringing  the  seller  and 
purchaser  together,  and  induces  them  to  enter  into  the  contract. 
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is  the  one  who  has  earned  the  commission ;  and  thife  is  true,  re- 
gardless of  the  question  as  to  who  first  introduced  the  seller 
and  purchaser.  Bowser  v.  Mick,  29  Ind.  App.  49  (62  N.  E. 
Rep.  513);  Higgins  V.  Miller,  Ky.  (58  S.  W.  Rep. 
580;  22  Ky.  Law  Rep-  702).  Citing,  Vreeland  v.  Vetterlein, 
33  N.  J.  L.  247).  For  cases  depending  upon  particular  facts, 
illustrating  when  a  real  estate  agent  will  be  entitled  to  recover 
a  commission,  see  Hughes  v.  McCullough,  39  Or.  372  (65  Pac 
Rep.  85) ;  Beach  v.  Travelers'  Ins.  Co.,  73  Conn.  118  (46  Atl. 
Rep.  867) ;  Fisher  &  Co.  Real-Estate  Co.  v.  Staed  Realty  Co., 
159  Mo-  562  (62  S.  W.  Rep.  443) ;  Creager  v.  Johnson,  114  la. 
249  (86  N.  W.  Rep.  275)  ;  Terry  v.  Reynolds,  in  Wis.  122 
(86  N.  W.  Rep.  557)  ;  Horwitz  v.  Pepper,  128  Mich.  688  (87 
N.  W.  Rep.  1034).  For  cases  determining  particular  questions 
as  to  the  admissibility  of  evidence  in  actions  for  commissions, 
see  Huff  v.  Cole's  Estate,  127  Mich.  351  (86  N.  W.  Rep.  835) ; 
West  v-  Demme,  128  Mich.  11  (87  N.  W.  Rep.  95)  ;  Bird  v. 
Phillips,  115  la.  703  (87  N.  W.  Rep.  414)  ;  Hall  v.  Grace,  179 
Mass.  400  (60  ,N.  E.  Rep.  932)  ;  Howley  v.  Maddocks,  25 
Wash.  297  (65  Pac.  Rep.  544).  In  ^lichigan  it  is  held  that  an 
agent  employed  by  an  owner  of  real  estate  to  negotiate  an  ex- 
change of  it  for  other  lands  is  barred  from  recovering  a  com- 
mission from  his  principal  where  he  received  a  commission 
from  the  customer  without  the  knowledge  of  his  principal ;  and 
the  burden;  is  on  the  agent  to  show  such  knowledge.  Hannan 
V.  Prentis,  124  Mich.  417  (83  N.  W.  Rep-  102).  Particular 
case  on  right  to  recover  double  commission.  Lindt  v.  Schlitz 
Brewing  Co.,  113  la.  200  (84  N.  W.  Rep.  1059). 

Sec.  659.    Recovery  of  commission — Sale  by  owner. 

An  agent  who  is  the  procuring  cause  of  a  sale  cannot  be  de- 
feated out  of  his  commission  by  the  owner  making  the  sale 
himself  at  a  less  figure  than  that  named  to  the  agent.  Huba- 
chek  V.  Hazzard,  83  Minn.  437  (86  N.  W.  Rep.  426) ;  Mullen 
v.  Bower,  26  Ind.  App.  253  (59  N.  E.  Rep.  419).  A  real-estate 
agent  employed  by  a  property  owner  to  find  a  purchaser  for  his 
property,  who  first  calls  the  attention  of  a  purchaser  to  it  and 
advises  him  to  buy  it,  is  entitled  to  his  commission  although 
the  deal  is  finally  negotiated  directly  with  the  owner  through 
the  agent  of  the  purchaser.  Duncan  v.  Kearney,  72  Conn.  585 
(45  Atl.  Rep.  358).  Where  a  landowner  by  his  contract  with 
real  estate  brokers  gives  the  latter  an  exclusive  agency  to  "con- 
tinue for  the  full  period  of  thirty  days  from  the  date  hereof. 
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and  thereafter  until  withdrawn  by  me  in  writing/*  and  agrees 
to  pay  them  a  commission  **in  the  event  of  the  sale  of  said  real 
property  by  them  or  by  any  one  else,  including  myself,  while 
this  contract  is  in  force,"  the  broker^  are  entitled  to  recover  the 
specified  commission  upon  a  sale  of  the  property  by  the  owner 
during  the  life  of  the  contract,  and  the  latter's  execution  of  a 
deed  in  pursuance  of  such  sale  does  not  amount  to  a  termination 
of  the  agency  according  to  its  terms  so  as  to  relieve  him  from 
the  obligation  to  pay  the  commission.  Kimmell  v.  Skelly,  130 
Cal.  555  (62  Pac.  Rep.  1067),  A  broker  employed  to  find  a 
purchaser  for  land  on  an  express  contract  that  he  is  to  have  as 
compensation  all  that  he  may  sell  the  land  for  above  a  stipu- 
lated price,  cannot  recover  the  reasonable  value  of  his  services 
from  his  principal  on  account  of  the  latter  selling  the  land  at 
the  price  named  to  the  broker,  to  a  purchaser  introduced  by  the 
broker,  it  not  appearing  that  the  principal  failed  to  use  every 
reasonable,  effort  to  obtain  the  price  asked  by  the  agent.  Ames 
V.  Lamont,  107  Wis.  531  (.83  N.  W.  Rep.  780)- 

Sec.  660.  Recovery  of  commission — Sale  by  third 
party.  A  broker  has  no  right  to  commissions  for  making  a 
sale,  when  the  purchaser  has  refused  to  make  the  purchase 
from  him,  and  breaks  off  all  negotiations  with  him,  but  is  in- 
duced, two  years  later,  to  make  it  by  another  party.  Kiefer  v. 
Yoder,  198  Pa.  St.  308  (47  Atl.  Rep.  974).  A  person  who 
claims  to  have  an  exclusive  agency  for  the  sale  of  real  estate 
cannot  recover  a  commission  indebitatus  assumpsit  on  the  com- 
mon count  "for  goods,  wares  and  merchandise  and  services 
sold  and  delivered"  on  a  sale  made  by  another  party,  but  must 
sue  on  the  special  contract.  Bushnell  v.  Coggshall,  10  N.  M. 
601  (62  Pac.  Rep.  iioi).  The  mere  fact  that  a  broker  shows 
property  listed  with  him  for  sale  to  a  prospective  buyer  whom 
he  introduces  to  the  owner,  does  not  entitle  him  to  a  commis- 
sion, where  the  negotiations  are  then  dropped  because  of  the 
unwillingness  of  the  buyer  to  purchase,  upon  a  sale  subse- 
quently made  by  another  broker-  Duval  v.  Moody,  24  Tex. 
Civ.  App.  627  (60  S.  W.  Rep.  269). 

Sec.  661.  Recovery  of  commission — Agent  procuring 
binding  contract  for  exchange  of  land  which  fails  on  account 
of  his  customer's  title.  Where  one,  who  employs  a  broker 
to  effect  an  exchange  of  his  lands,  enters  into  a  binding  con- 
tract for  the  exchange  of  lands  with  a  customer  produced  by 
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the  broker,  he  is  entitled  to  his  commission,  although  the  cus- 
tomer is  unable  to  comply  with  his  contract  on  account  of  a  de- 
fect in  the  title  to  his  land,  of  whicli:  the  broker  had  no  notice. 
In  such  case  the  remedy  of  the  principal  is  by  an  action 
against  the  other  party  to  the  agreement.  Roche  v.  Smith,  176 
Mass.  595  (58  N.  E.  Rep.  152;  51  L.  R.  A.  510;  79  Am.  St. 
Rep.  345)-  The  court  say:  "It  was  held  in  Knapp  v.  Wal- 
lace, 41  N.  Y,  477,  where  the  broker  was  employed  to  find  a 
person  to  convey  land  to  be  paid  for  in  money,  and  in  Kalley 
V.  Baker,  132  N.  Y.  i  (29  N.  E.  Rep.  1091 ;  28  Am.  St.  Rep. 
542)  where  the  broker  was  employed  to  find  a  person  to  convey 
land  to  be  paid  for  by  a  conveyance  of  other  land, — that  is  to 
say,  to  effect  an  exchange, — that  where  the  principal  makes  a 
valid  agreement  with  the  customer  produced  by  the  broker, 
the  broker  has  earned  his  commission,  even  if  it  turns  out  that 
the  customer  cannot  make  a  good  title,  and  the  land  is  not  con- 
veyed ;  provided  the  broker  acted  in  good  faith  in  the  matter.  In 
the  opmion  of  a  majority  of  the  court,those  cases  were  rightly 
decided.  The  question  is  the  same  in  the  two  cases;  the  only 
difference  is  that  in  one  case  payment  is  to  be  made  in  money, 
in  the  other  by  a  conveyance  of  other  land.  Where  the  broker 
is  employed  to  get  a  customer  to  buy  and  pay  for  his  principal's 
land,  and  it  turns  out  that  the  customer  is  not  able  to  pay  for 
the  land,  it  is  settled  that  his  inability  does  not  deprive  the 
broker  of  his  commission ;  provided  the  principal  made  a  valid 
and  binding  agreement  for  the  sale  of  the  land  with  the  cus- 
tomer produced  by  the  broker.  Ward  v.  Cobb,  148  Mass.  518 
(28  N,  E-  Rep.  174;  12  Am.  St.  Rep.  587)  ;  Burnham  v.  Upton, 
174  Mass.  408,  409  (54  N,  E.  Rep.  873),  The  ground  on 
which  this  is  settled  is  that,  by  entering  into  a  valid  contract 
with  the  customer  produced  by  the  broker,  the  principal  ac- 
cepts the  customer  as  able,  ready,  and  willing.  In  such  a  case 
the  decision  would  have  to  be  the  other  way,  were  it  not 
that  by  entering  into  the  contract  with  him  the  principal  ac- 
cepts the  customer  produced  by  the  broker.  What  the  broker 
IS  employed  to  do  is  to  produce  a  customer  who  will  buy  and 
pay  for  his  principal's  land.  Fitzpatrick  v.  Gilson,  176  Mass. 
An  (57  N.  E.  Rep.  1000).  If  it  turns  out  that  the  customer 
produced  by  the  broker  is  not  able  to  pay,  and  does  not  pay,  for 
the  land,  the  broker  has  not  performed  his  duty,  and  has  not 
earned  his  commission;  and  it  is  only  because  the  principal 
accepts  the  customer,  by  entering  into  a  valid  contract  with 
him,  that  it  is  held,  in  cases  like  Ward  v.  Cobb,  148  Mass.  518 
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(28  N.  E.  Rep-  174;  12  Am.  St.  Rep.  587),  that  the  broker  has 
earned  his  commission.  Coleman's  ExV  v.  Meade,  13  Bush, 
358;  Donohue  v.  Flanagan  (City  Ct.  N.  Y.)  9  N.  Y.  Supp. 
273 ;  Francis  v.  Baker,  45  Minn.  83  (47  N.  W.  Rep.  45^)  ; 
Wray  v.  Carpenter,  16  Colo-  271  {27  Pac.  Rep.  248;  25  Am. 
St.  Rep.  265)  ;  Lockwood  v.  Halsey,  41  Kan.  166  ^21  Pac. 
Rep.  98)  ;  Springer  v.  Orr,  82  111.  App.  558.  The  law  is  set- 
tled in  other  jurisdictions  in  accordance  with  Ward  v.  Cobb 
148  Mass.  518  (28  N.  E.  Rep.  174;  12  Am.  St-  Rep.  587), — 
see  Francis  v.  Baker,  45  Minn.  83  (47  N.  W.  Rep.  452)  ; 
Wray  v.  Carpenter,  10  Colo.  271  (27  Pac.  Rep.  248;  25  Am. 
St.  Rep.  265)  ;  Love  v.  Miller,  53  Ind.  294  (21  Am-  Rep.  192)  ; 
— ^and  generally  that  a  broker  makes  out  a  case  for  a  commis- 
sion earned  by  proving  a  contract  made.  See  Cook  v.  Fiske, 
12  Gray,  491 ;  Rice  v.  Mayo,  107  Mass.  550 ;  Keys  v.  Johnson, 
68  Pa.  St.  42;  Veazie  v.  Parker,  72  Me.  443;  Conljling  v. 
Krakauer,  70  Tex.  735,  739  (11  S.  W.  Rep.  117)." 


RECORDS  AND  RECORDING 


EPITOME  OF  CASES. 

Sec.  662.  What  instruments  may  be  recorded — Re- 
cording of  instruments  not  entitled  to  record.  The  grant 
of  an  easement,  such  as  a  right  of  way,  is  an  estate  in  land  and 
must  be  recorded  as  other  conveyances.  Parker  v.  Meredith, 
(Tenn.  Ch.)  59  S.  W.  Rep.  167.  A  receipt  given  by  a  son 
to  his  father  for  an  advancement  made  by  him  to  the  son 
is  not  an  "instrument  affecting  real  estate,"  within  the  mean- 
ing of  la.  Code,  §  2925,  so  as  to  be  required  to  be  recorded  in 
order  to  be  effectual  against  an  execution  creditor  of  the  son. 
Pinckney  v.  Pinckney,  114.1a.  441  (87  N.  W.  Rep.  406).  An 
instrument  not  entitled  to  record  derives  no  efficacy  from  its 
admission  to  record.  Langmede  v.  Weaver,  65  O.  St.  17  (60 
N.  E.  Rep.  992).  In  Iowa  the  record  of  an  instrument  not  en- 
titled to  be  recorded  because  the  acknowledgment  was  taken 
before  a  person  disqualified  to  take  the  same,  on  account  of 
his  interest  in  the  transaction,  does  not  impart  constructive  no- 
tice thereof  whether  the  interest  which  disqualifies  is  apparent 
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or  not;  and  a  statute  (la.  Laws  24th  Gen.  Assem.,  ch.  42, 
amending  Code,  1873,  §  1967)  legalizing  recorded  instruments 
executed  prior  to  a  certain  date,  does  hot  make  such  a  record 
constructive  notice  as  against  a  purchaser  of  the  land  in  good 
faith,  for  a  valuable  consideration  prior  to  the  passage  of  the 
statute.  Blackman  v.  Henderson,  .  la.  (87  N.  W,  Rep. 
655;  56  L.  R.  A.  902). 

Sec.  663.  Records  as  notice— Priorities.  The  record 
of  an  instrument  is  not  constructive  notice  of  its  existence  to 
the  holders  of  antecedent  rights.  Bridgewater  Roller-Mills 
Co.  v.  Strough,  98  Va.  721  (37  S.  E.  Rep.  290).  The  record 
of  a  conveyance  is  notice  only  to  those  claiming  under  the  same 
grantor,  Turman  v.  Sanford,  69  Ark.  95  (61  S.  W.  Rep.  167)  ; 
and  it  does  not  constitute  notice  where  the  description  of  prop- 
erty purporting  to  be  affected  by  it  is  fatally  defective,  South- 
em  Bldg  &  L.  Ass'n  v.  Rodgers,  104  Tenn.  437  (58  S.  W. 
Rep.  234).  Under  Ky.  Stat.  §  496,  an  instrument  becomes 
constructive  notice  from  the  time  it  is  lodged  with  the  record- 
ing officer  for  record,  but  if  it  be  withdrawn  by  some  one 
authorized  to  do  so  before  being  recorded,  it  does  not  consti- 
tute notice  to  one  purchasing  while  it  is  not  on  file  in  the 
office.  Webb  v.  Austin,  (Ky.)  58  S.  W.  Rep.  808  (22  Ky. 
Law  Rep.  764) .  The  mistake  of  an  o^icer  in  inserting  "State 
of  Wisconsin"  instead  of  "State  of  Missouri"  in  the  venue  of  a 
certificate  of  acknowledgment  to  an  instrument  does  not  affect 
the  effect  of  the  record  as  notice.  Citizen's  Bank  of  Parker 
V.  Shaw,  14  S.  Dak.  197  (84  N.  W.  Rep.  779).  A  transfer  of 
title  shown  by  the  record  to  be  in  "Andreas"  P.  is  not  shown 
by  a  deed  from  "Andrew"  P.,  there  being  no  clear  evidence 
that  the  parties  are  the  same.  Malliat  v.  Vogel,  125  Mich.  291 
(84  N.  W.  Rep.  279).  Record  of  a  mortgage  g^ven  by  another 
than  by  the  legal  owner  of  land  is  not  constructive  notice  of  an 
equity  in  such  mortgagor,  although  his  last  name  is  the  same 
as  that  of  the  legal  owner.  Pearce  v.  Smith,  126  Ala.  116  (28 
So.  Rep.  37) .  One  taking  a  mortgage  from  the  "Scandinavian 
Free  Church"  is  not  given  constructive  notice  of  a  prior  mort- 
gage by  the  same  church  which  is  indexed  in  the  mortgage 
records  as  "Scandinavian  Congregational  Church*"  Congre- 
gational Church  Building  Soc.  v.  Scandinavian  Free  Church, 
24  Wash.  433  (64  Pac.  Rep.  750).  A  mortgage  on  both  chat- 
tels and  realty,  which  was  not  recorded  as  a  chattel  mortgage 
and  therefore  void  as  such  under  the  statute  as  against  credi- 
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tors,  but  which  was  recorded  as  a  real  estate  mortgage,  is  valid 
as  a  real  estate  mortgage  as  against  judgment  creditors  who 
obtained  judgment  after  it  was  recorded,  since  it  is  separable 
in  its  character  as  a  real  estate  mortgage  from  its  chattel  fea- 
ture and  is  not  affected  by  actual  fraud.  Chemung  Canal 
Bank  v.  Payne,  164  N.  Y.  252  (58  N.  E.  Rep.  loi).  The 
record  of  a  mortgage  given  by  the  trustees  of  a  church,  not 
purporting  to  be  the  deed  of  the  corporation,  does  not  consti- 
tute constructive  notice  of  a  mortgage  by  the  church,  and  it  is 
not  necessary  for  a  prior  mortgagee  to  make  the  holder  of  such 
mortgage  a  party  to  his  foreclosure.  Shackelton  v.  Allen 
Chapel,  25  Mont.  421  (65  Pac.  Rep-  428).  The  fact  that  a 
recorded  certificate  of  a  release  of  a  mortgage  executed  by  a 
mortgagee  who  previously  had  assigned  the  mortgage  without 
any  written  transfer,  bears  a  date  one  day  earlier  than  the  date 
of  the  certificate  of  acknowledgment,  does  not  deprive  the 
record  of  its  effect  as  notice  to  a  subsequent  purchaser.  Citi- 
zen's Bank  of  Parker  v.  Shaw,  14  S.  Dak.  197  (84  N.  W.  Rep. 
779).  Citing,  Fisher  v.  Butcher,  19  Ohio,  406  (53  Am.  Dec. 
436).  Where  an  absolute  deed  and  written  defeasance  are 
executed  for  the  purpose  of  creating  a  mortgage,  and  the  deed 
is  recorded  but  the  defeasance  is  left  unrecorded,  the  record  of 
the  deed  is  sufficient  to  put  an  intending  purchaser  from  an  at- 
taching creditor  of  the  grantor  on  inquiry  as  to  the  state  of  the 
title,  and  charge  him  with  notice  of  the  facts  which  such  in- 
quiry might  reveal.  Security  Sav.  &  Trust  Co.  v.  Loewenberg, 
38  Or.  159  (62  Pac.  Rep.  647).  The  record  of  a  mortgage 
in  the  usual  form,  stating  the  condition  of  the  conveyance,  is 
notice  to  the  world  that  the  mortgagee  has  a  lien  only,  which 
may  in  fact  have  been  extinguished  by  performance  of  the  con- 
dition before  a  foreclosure  under  the  statute  (Me.  Rev.  Stat., 
ch.  90,,  §  5,  cl.  I.)  was  actually  perfected,  even  though  the 
statutory  foreclosure  may  seem  to  have  been  perfected  by  lapse 
of  time.  Hussey  v.  Fisher,  94  Me.  301  (47  Atl.  Rep.  525)  • 
The  record  of  a  deed  of  growing  trees  is  notice  of  the  rights 
of  the  grantee  to  persons  subsequently  acquiring  an  interest  in 
the  land.  Sand.  &  H.  Ark.  Dig.,  §§  721,  727  construed  and 
applied.  Kendall  v-  J.  I.  Porter  Lumber  Co.,  69  Ark.  442  (64 
S.  W.  Rep.  220).  Under  Starr  &  C.  Ann.  111.  Stat.,  Vol.  i,  p. 
954 ;  Vol.  3,  p.  4040,  foreign  wills  disposing  of  real  estate  in 
Illinois,  when  accompanied  by  a  proper  certificate  of  execution, 
may  be  recorded  in  the  latter  state,  and  until  so  recorded,  pur- 
chasers of  land  affected  by  them  are  not  charged  with  notice 
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thereof,  but  the  record  of  a  will  not  properly  certified  does  not 
constitute  notice.  Bliss  v.  Seeley,  191  111.  461  (61  N.  E.  Rep- 
524).  Where  two  or  more  instruments  are  delivered  to  the 
recording  officer  at  the  same  time,  he  cannot,  either  acci- 
dentally or  by  design,  determine  their  priority  by  the  manner 
in  which  he  enters  and  numbers  them.  Schaeppi  v.  Glade,  195 
111.  62  (62  N.  E.  Rep.  874).  A  deed  once  recorded  does  not 
lose  its  priority  by  the  destruction  of  the  record,  merely  be- 
cause the  grantor  does  not  avail  himself  of  the  privilege  of 
having  the  same  again  recorded,  in  accordance  with  the  pro- 
visions of  Ga.  Laws  1882-83,  p.  148.  Ashburn  v.,  Spivey,  112 
Ga.  474  (37  ^.  E.  Rep.  703). 

Sec.  664.  Records  as  notice— Record  of  instrument  in 
wrong  book.  In  construing  Cal.  Civ.  Code,  §  1170,  provid- 
ing that  "an  instrument  is  deemed  to  be  recorded  when,  being 
duly  acknowledged  or  proved  and  certified,  it  is  deposited  in 
the  recorder's  office,  with  the  proper  officer,  for  record,"  it  is 
held  that  this  section  must  be  read  in  connection  with  the  pro- 
visions of  §  1 2 13,  that  "every  conveyance  of  real  property  ac- 
knowledged or  proved  and  certified  and  recorded  as  prescribed 
by  law,  from  the  time  it  is  filed  with  the  recorder  for  record, 
is  constructive  notice  of  the  contents  thereof  to  subsequent  pur- 
chasers and  mortgagees" ;  and  the  record  of  an  instrument  in 
the  wrong  book  does  not  charge  subsequent  purchasers  with 
notice  of  its  contents.  Cady  v.  Purser,  131  Cal.  552  (63  Pac. 
Rep.  844;  82  Am.  St.  Rep.  391).  The  court  say:  "In  Sawyer 
V.  Adams,  8  Vt.  172  (30  Am.  Dec.  459),  where  an  instrument 
was  copied  into  a  book  that  had  not  been  in  use  for  recording 
purposes  for  many  years,  it  was  held  that  the  book  was  im- 
proper for  that  purpose,  and  that  the  instrument  was  not  'duly 
recorded' ;  the  court  saying :  The  act  of  the  town  clerk  was  as 
wholly  inoperative  as  if  he  had  written  this  deed  on  a  slate, 
or  copied  it  into  his  family  record.'  The  same  principle  was 
declared  in  Insurance  Co.  v.  White,  17  N.  Y-  469.  In  Gillig 
V.  Maass,  28  N.  Y.  214,  a  mortgage  recorded  in  a  book  of 
deeds  was  held  not  to  be  duly  recorded,  and  therefore  not  to 
give  constructive  notice  of  its  existence." 

Sec.  665.  Re<5ords  asi  notice — Probate  records  outside 
chain  of  title.  The  records  of  the?  probate  court  showing  a 
claim  of  title  to  land  made  by  a  stranger  to  the  record  chain 
of  title  are  not  admissible  in  evidence  as  constructive  notice  to 
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one  who  claims  in  the  record  chain  of  title.  Prest  v.  Black, 
63  Kan.  682  (66  Pac.  Rep.  1017).  The  court  say:  "What  is 
meant  by  being  in  the  record  chain  of  title  is  being  in  that 
chain  which  reaches  back  to  a  common  source, — to  the  orig- 
inal grant.  It  is  undeniable  that  only  such  conveyances  or 
other  grants  as  are  in  the  record  chain  of  title  are  constrtfc- 
tive  notice  to  subsequent  purchasers  or  incumbrancers.  The 
registering  of  a  deed  or  will  by  a  stranger  to  the  record  chain 
of  title  does  not  impart  notice  to  any  one.  Devi.  Deeds,  (2d 
Ed.)  §§  712,  713.  It  is  true  that  the  probate  courts  are  courts 
of  record,  and  their  proceedings  dispositive  of  land  titles  are 
constructive  notice  to  the  world.  So,  perhaps,  are  official 
declarations  concerning  title  required  to  be  filed  in  the  court 
by  executors  and  administrators, — such  as  inventories  of  the 
lands  of  the  estate ;  but  this  is  true  only  of  those  proceedings 
or  papers  which  are  in  the  record  chain  of  title,  not  outside  of 
it.  In  such  cases  judicial  records  stand  upon  no  different  foot- 
ing from  records  in  other  public  offices.  'In  the  investigation 
of  titles  purchasers  look  for  decrees  and  judgments  against 
those  who  appear  of  record  to  have  been  owners,  and  when 
it  is  ascertained  that  a  particular  judgment  or  decree  does  not 
affect  the  title  which  is  the  object  of  inquiry  it  is  believed  not 
to  be  customary  to  look  further ;  and  to  hold  that  purchasers 
are  affected  with  constructive  notice  of  every  fact  relating 
to  the  purchased  estate  that  may  happen  to  appear  in  some  of 
the  files  of  a  case,  and  not  elsewhere,  would,  in  our  judgment, 
be  carrying  the  doctrine  of  constructive  notice  to  a  dangerous 
extent.  The  establishment  of  such  a  rule  would  have  a  direct 
tendency  to  unsettle  titles,  for  no  one  could  know  of  a  cer- 
tainty when  he  was  getting  a  good  title  without  examining  the 
files  in  every  case  in  the  county  where  the  land  lay,  and  this 
would  be  wholly  impracticable.'     Dugan  v.  Follett,  100  IlL 

581-590." 

Sec.  666.  Unrecorded  instruments.  The  rights  and 
preferences  of  a  grantee  in  a  deed  are  in  no  wise  affected  by 
its  want  of  registration,  Bryant  v.  Bank  of  Charleston,  107 
Tenn.  560  (641  S.  W.  Rep.  895)  ;  and  a  person  who  holds  title 
to  land  by  an  unrecorded  deed  is  a  freeholder,  State  v.  City  of 
Elizabeth,  66  N.  J.  L.  547  (49  Atl.  Rep.  480).  A  purchaser 
of  land  at  judicial  sale,  acting  in  good  faith  and  without  no- 
tice, acquires  title  as  against  a  prior  conveyance  by  the  owner, 
unrecorded  at  the  time  of  the  making  and  confirmation  of  such 
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sale.  Ousley  v.  Bailey,  iii  Ga.  738  (36  S.  E.  Rep.  750).  A 
purchaser  of  land  at  an  execution  sale  without  notice  of  a  prior 
deed  not  recorded  within  forty-five  days,  as  required  by  Burns' 
Ind.  Rev.  Stat.  190 1,  §  3359,  takes  title  as  against  the  grantee 
in  such  deed.  Union  Cent.  Life  Ins.  Co.,  v.  Dodds,  155  Ind. 
365  (58  N.  E.  Rep.  258).  Under  N.  J.  Gen.  Stat.,  p.  882,  § 
145,  an  unrecorded  deed  is  void  and  of  no  effect  against  sub- 
sequent judgment  creditors  without  notice,  and  such  notice 
must  have  been  received  before  the  date  of  the  entry  of  the 
judgment.  Gardom  v.  Chester,  60  N.  J.  Eq.  238  (46  Atl  Rep, 
602).  Construing  and  applying  Pa.  Act  1775  (i  Sm.  Laws, 
422),  providing  that  an  unacknowledged  and  unrecorded  con- 
veyance of  lands  shall  be  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  consideration 
whose  deed  is  acknowledged  and  recorded,  it  is  held  that 
where  a  grantor  who  has  parted  with  his  title  by  a  deed  which 
has  not  been  recorded,  dies,  and  his  heir  enters,  and  in  good 
faith,  without  notice,  mortgages  the  land,  and  subsequently 
the  deed  is  recorded,  the  mortgage  is  good  against  the  grantee 
or  his  representative.  Farmer  v.  Fisher,  197  Pa.  St.  114  (46 
Atl.  Rep.  892). 

Sec.    667.    Notice    of    unrecorded    instrument.  •   One 

who  with  notice  of  a.  prior  unrecorded  deed  to  a  lot,  procures 
"from  the  former  owner  a  deed  to  a  right  of  way  across,  such 
lot,  acquires  no  rights  to  the  right  of  way.  Clark  v.  Qark, 
133  Cal.  667  (66  Pac.  Rep.  10).  A  party  in  possession  of 
lands  under  an  unrecorded  deed,  who  asserts  constructive  no- 
tice against  one  claiming  under  the  recorded  title,  must  prove 
such  open,  visible  and  exclusive  possession  and  use  of  the 
premises  as  an  owner  would  be  expected  to  exercise  toward 
property  in  the  situation  and  of  the  character  of  that  in  ques- 
tion; and  such  possession  and  use  must  be  inconsistent  with 
the  record  title.  Gardom  v.  Chester,  60  N.  J.  Eq.  238  (46  Atl. 
Rep.  602).  An  actual  change  of  possession,  in  contradistinction 
to  a  constructive  one,  is  necessary  in  order  to  charge  a  creditor 
or  pilrchaser  with  notice  of  a  prior  unrecorded  deed ;  possession 
by  a  tenant  of  the  grantee  in  such  a  deed  is  not  sufficient. 
Griffin  v.  Hall,  129  Ala.  289  (29  So.  Rep.  783),  overruling 
Tutwiler  v.  Montgomery,  73  Ala.  263.  The  grantee  of  a  rail- 
road company  holding  title  to  a  right  of  way  over  land,  under 
a  (Iced  reciting  that  it  was  executed  in  consideration  of  the 
fact  that  the  grantee  "has  located  ajad  constructed  its  line  of 
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railroad  throilgh  the  lands  of  the  first  parties  according  to  the 
agreement  entered  into  October  i6,  1882,  between  the  parties 
hereto,"  is  not  charged  with  notice  of  a  provision  of  the  un- 
recorded agreement  referred  to  requiring  the  grantee  to  main- 
tain a  fence  on  each  side  of  its  right  of  way.  Bailey  v.  South  • 
ern  Ry.  Co.,  (Ky.)  60  S.  W.  Rep.  631  (22  Ky.  Law  Rep. 
1397)-  III  Texas  it  is  held  that  one  claiming  title  against  a 
prior  unrecorded  deed,  as  heir  of  a  grantee  of  the  property  at  a 
subsequent  sale  of  it  under  a  power  of  sale  in  a  trust  deed  held 
by  such  grantee,  has  the  burden  of  showing  that  the  grantee 
in  the  trust  deed  had  no  notice  of  the.  senior  unrecorded  deed. 
Turner  v.  Cochran,  94  Tex.  480  (61  S.  W.  Rep.  923). 


TIME  FOR  RECORDING. 

[In  Vol.  II,  §§  563-611 ;  Vol.  Ill,  §§  638-648;  Vol.  IV,  §§  717-722; 
Vol.  V,  §§  746-759;  Vol.  VI,  §§  765-782;  Vol.  VII,  §§  680-685;  Vol. 
VIII,  §§  695-711,  will  be  found  a  compilation  of  the  statutory  provisions  of 
the  several  states  and  territories  in  reference  to  the  time  for  recording 
deeds,  etc.  Below  we  note  such  amendments,  changes  and  additional  con- 
structions as  have  been  made.] 

Sec.  668.    Colorado. 

(See  Vol.  II,  §  567;  VoL  V,  §  747.)  Construing  and  applying  Gen. 
Stat,  §  215,  providing  that  conveyances  affecting  real  estate  take  effect 
from  the  time  they  are  recorded  "as  to  subsequent  bona  fide  purchasers 
and  incumbrancers  by  mortgage,  judgment  or  otherwise,  not  having 
notice  thereof,"  it  is  held  that  the  statute  protects  an  attaching  creditor, 
and  such  a  creditor  claiming  a  prior  right  to  land  to  which  his  debtor 
claimed  title  as  a  purchaser,  through  a  sale  under  a  deed  of  trust  taken 
by  him  and  another  acting  as  executors,  to  secure  a  loan  of  the  funds 
of  an  estate,  is  not  charged  with  notice  that  he  is  holding  the  land  as 
executor,  the  deed  under  which  he  holds  reciting  the  payment  of  the 
consideration  and  being  made  to  him  individually  and  all  previous  in- 
struments in  the  transaction  being  in  the  joint  names  of  the  executors. 
Perkins  v.  Adams,        Colo.  App.  (63  Pac.  Rep.  792). 

Sec.  669.    Indiana. 

(See  Vol.  II,  §  575;  Vol.  V,  §  750;  Vol.  VI,  §  768.)  A  deed  not 
recorded  within  forty-five  days,  as  required  by  Burns'  Ind.  Rev.  Stat. 
igoi,  §  3350,  will  not  prevail  against  a  subsequent  purchaser  of  the 
land  at  execution  sale  without  notice  of  the  deed.  Union  Cent.  Life 
Ins.  Co.  V.  Dodds,  155  Ind.  365  (58  N.  E.  Rep.  258) ;  Dodds  v.  Wins- 
low.  26  Ind.  App.  652  (60  N.  E.  Rep.  458). 
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Sec.  670.    Iowa. 

(Sec  Vol.  II,  §  576;  Vol.  HI,  §  639.)  An  attaching  creditor  is  not 
a  subsequent  purchaser  for  value  -within  Iowa  Code,  §  2925,  providing 
that  no  instrument  affecting  real  estate  is  of  any  validity  against  sub- 
sequent purchasers  for  a  valuable  consideration,  without  notice,  unless 
recorded  in  the  recorder's  office  of  the  county  where  the  real  estate 
lies;  and  hence  an  unrecorded  mortgage  will  take  (precedence  over  a 
subsequent  attachment.  Rea  v.  Wilson,  112  la.  517  (84  N.  W.  Rep. 
539). 

Sec.  671.    Kentucky. 

(See  Vol.  II,  §  578;  Vol.  VII,  §  683.)  Under  Ky.  Stat.,  §  496,  an 
instrument  becomes  constructive  notice  from  the  tim^e  it  is  lodged  with 
the  recording  officer  for  record,  but  if  it  be  withdrawn  by  some  one 
authorized  to  do  so  before  being  recorded,  it  does  not  constitute  no- 
tice to  one  purchasing  while  it  is  not  on  file  in  the  office.  Webb  v. 
Austin,  (Ky.):  58  S.  W.  Rep.  808  (22  Ky.  Law  Rep.  764). 
For  further  construction  of  this  statute,  see  Louisville  Bldg,  &  L. 
Ass'n.  V.  Greene,  (Ky.)  59  S.  W.  Rep.  508  (22  Ky.  Law  Rep.  959)- 

Sec  672     Nebrdskd 

(See Vol.  n,  §  588;  Vol.  Ill,  §  642;  Vol.  V..  §  753;  Vol.  VI,  § 
772;  Vol.  VII,  §  689.)  Instruments  required  to  be  recorded,  under 
Comp.  Stat.,  ch.  73,  §  16,  take  effect  from  the  date  of  their  execution  as 
against  persons  having  actual  notice  of  their  existence,  regardless  of 
when  ihey  are  recorded.  Bradford  v.  Anderson,  60  Neb.  368  (83  N  W. 
Rep.  173).  This  statute  gives  to  the  assignee  of  a  junior  incumbrance 
priority  over  a  senior  incumbrancer  only  in  case  his  assignment  is  in 
registerable  form,  and  recorded  before  the  senior  incumbrance.  Rum- 
ery  v.  Loy,  61  Neb.  755  (86  N.  W.  Rep.  478). 

Sec.  673.    New  Jersey. 

(See  Vol.  II,  §  591 ;  Vol.  VI,  §  773 ;  Vol.  VII,  §  690.)  An  assignee 
for  the  benefit  of  creditors  is  not  a  bona  fide  purchaser  for  a  valuable 
consideration,  within  the  meaning  of  N.  J.  (^n.  Stat.,  p.  855,  making 
deeds  void  as  against  such  unless  recorded  within  fifteen  days.  Ocean 
Beach  Ass'n.  v.  Trenton  Trust  &  S.  D.  Co.,         N.  J.  Eq.  (48  AtL 

Rep.  559). 

Sec.  674.    North  Carolina. 

(See  Vol.  II,  §  594;  Vol.  Ill,  §  644;  Vol.  IV,  §  722;  Vol.  V,  §  755 ; 
Vol.  VI,  §  774;  Vol.  VII,  §  692;  Vol.  VIII,  §  702.)  Laws  1885,  ch. 
147,  providing  that  *'no  deed  or  contract  for  the  sale  of  land  shall  be 
valid  to  pass  any  property  against  creditors  or  purchasers  for  a  valu- 
able consideration  from  the  donor,  t>argainor  or  lessor,  but  from  the 
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registration  thereof,"  must  be  construed  in  connection  with  Code,  § 
1546,  providing  that  where  one  has  sold  lands  with  intent  to  defraud 
one  who  has  purchased  the  same,  the  deed  shall  be  void  against  a  pur- 
chaser for  the  full  value  thereof  without  notice  before  and  at  the  time 
of  his  purchase  of  the  conveyance  alleged  to  have  been  made  with 
intent  to  defraud;  and,  under  these  statutes  it  is  held  that  where  two 
persons  claim  the  same  land  under  different  deeds  from  a  common 
grantor,  one  of  which,  though  executed  long  after  the  other,  was  re- 
corded first,  the  one  claiming  under  the  older  deed  has  the  burden  of 
proving  the  fraadulent  character  of  tha  recorded  deed.  Austin  ^. 
Staten,  126  N.  C.  783  (36  S.  E.  Rep.  338). 

Sec.  675.    South  Carolina. 

(Sec  Vol.  II,  §  601 ;  Vol.  Ill,  §  646;  Vol.  VII.  §  694)  "Subsequent 
creditors,"  within  the  meaning  of  the  registry  law,  are  creditors  whose 
debts  were  contracted  subsequent  to  the  deed  from  the  effect  of  which 
they  claim  immunity,  on  account  of  their  claims  arising  before  the 
recording  of  the  deed  according  to  the  statute,  and  the  entry  of  judg- 
ment subsequent  to  the  deed  and  its  record  will  not  constitute  the 
judgment  creditor  a  subsequent  creditor,  unless  the  debt  upon  which 
tHe  judgment  is  based  arose  prior  to  the  deed  in  question.  M-cGhee  v. 
Wells,  57  S.  C  280  (35  S..  E.  Rep.  529;  76  Am.  St.  Rep.  Rep.  567). 
The  same  principle  is  followed  in  Armstrong  v.  Carwile,  56  S.  C.  463 
(35  S.  E.  Rep.  196). 

Sec.  676.    Texas. 

(See  Vol.  II,  §  604;  Vol.  VI.  §  779;  Vol.  VIII,  §  707  )  Construing 
and  applying  Pasch.  Dig.,  art.  4985,  and  Act  Feb.  5,  1840,  it  is  held  that 
a  mortgage  executed  since  1840  may  be  recorded  after  the  expiration 
of  90  days  from  its  date,  and  after  recording  becomes  constructive  no- 
tice.   Turner  v.  Cochran,  04  Tex.  480  (61  S.  W.  Rep.  923). 


REDEMPTION 


EPITOME  OF  CASES. 

Sec.  677.  Equity  of  redemption — ^Purchase  of.  The 
right  of  a  mortgagor  to  redeem  his  property  before  foreclosure 
is  jealously  guarded  in  equity ;  so  that  agreements  for  its  ex- 
tinguishment, as  by  a  sale  from  the  mortgagor  to  the  mort- 
gagee, will  be  closely  scrutinized  by  the  court;  and,  if  found 
to  have  been  induced  by  an  unfair  or  oppressive  use  of  the 
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advantage  which  is  presumed  to  be  held  by  the  mortgagee, 
such  an  agreement  will  be  set  aside,  and  redemption  allowed. 
Oakley  v.  Shelley,  129  Ala.  467  (29  So.  Rep.  385).  The  pur- 
chaser at  execution  sale  of  the  equity  of  redemption  in  one  of 
two  mqrtgaged  tracts  of  land  cannot  buy  in  the  mortgage 
and  enforce  it  against  the  remaining  tract,  and,  where  he  at- 
tempts to  do  so  by  foreclosure  of  the  mortgage  against  both 
tracts,  the  mortgagor,  retaining  the  equity  of  redemption  in 
the  unsold  tract,  may  invoke  the  protection  of  a  court  of  equity 
to  prevent  such  foreclosure,  upon  tendering  the  pro  rata  share 
of  the  debt  resting  upon  the  retained  land.  Parkey  v.  Veatch, 
164  Mo.  375  (64  S.  W.  Rep.  114;  86  Am.  St.  Rep.  627). 

Sec.  678.  Redemption  by  lienholder.  The  holder  of  a 
second  vendor's  lien  under  an  unrecorded  transfer  thereof  is 
not  entitled  to  redeem  from  a  sale  of  the  property  under  fore- 
closure of  the  prior  lien,  to  which  he  was  not  made  a  party, 
without  showing  that  the  purchaser  took  with  notice  of  his 
rights.  Rogers  v.  Houston,  94  Tex.  403  (60  S.  W.  Rep.  86$). 
The  holder  of  a  mortgage  on  real  estate,  sold  under  a  precept 
for  the  collection  of  the  costs  of  a  sewer  assessment,  mav  re- 
deem  from  the  sale  within  a  year,  and  for  the  amount  so  paid 
be  subrogated  to  the  right  of  the  holder  of  the  assessment 
lien.  O'Brien  v.  Bradley,  28  Ind.  App.  487  (61  N.  E.  Rep. 
942).  Under  Cal.  Code  Civ.  Proc.,  §  701,  only  creditors  hav- 
ing a  lien  are  entitled  to  redeem.    White  v.  Costigan,        Cal. 

(63  Pac.  Rep.  1075). 

I 

Sec.    679.    Redemption    from    mortgage    foreclosure. 

The  right  to  redeem  and  the  right  to  foreclose  are  reciprocal, 
and  where  the  debt  secured  by  the  mortgage  is  barred  by  the 
statute  of  limitations,  the  right  to  redeem  from  the  mortgage 
is  also  barred.  Carpenter  v.  Plagge,  192  111.  82  (61  N.  E.  Rep. 
530).  A  subsequent  mortgagee  is  bound  to  pay  the  same  sum 
in  redemption  that  the  mortgagor  would  have  to  pay.  Howard 
V.  Clark,  72  Vt.  429  (48  Atl.  Rep.  656).  Equity  may  grant 
relief  to  a  mortgagor  failing  to  redeem  within  the  time  al- 
lowed by  the  decree,  where  such  failure  resulted  from  fraud. 
surprise,  accident  or  mistake.  Stephenson  v.  Kilpatrick,  166 
Mo.  262  (65  S.  W.  Rep.  773).  A  bill  by  a  second  mortgagee 
to  redeem  from  a  foreclosure  of  a  prior  mortgage  may  be 
maintained  after  the  expiration  of  the  time  allowed  for  re- 
demption, where  the  delay  was  caused  by  the  party  claiming 
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under  such  foreclosure  failing  either  to  accept  or  reject  a 
proposition  to  redeem  made  in  due  time  by  such  mortgagee. 
Brown  v.  Burney,  128  Mich.  205  (87  N.  W.  Rep.  221).  A 
*  legatee  whose  interest  in  the  mortgaged  premises  is  limited  to 
one-tenth  of  the  proceeds  of  the  sale  of  the  estate  in  remainder 
after  the  expiration  of  a  life  estate  and  payment  of  the  mort- 
gage debt,  will  not  be  allowed  to  redeem  from  a  mortgagee 
holding  the  same  beneficial  interest  under  the  will,  and  also 
holding  the  legal  estate  under  the  mortgage.  Snook  v.  Zent- 
meyer,  91  Md.  485  (46  Atl.  Rep.  1008).  A  mortgagee  imder 
a  mortgage  given  by  a  husband  and  wife,  on  land  owned  by 
them  as  cotenants,  the  wife  being  surety  for  her  husband,  who 
redeems  from  a  prior  judgment  lien  on  the  husband's  inter- 
est, will  not  be  allowed  to  claim  absolute  title  to  the  property 
redeemed,  and  also  enforce  the  debt  against  the  wife,  but  she 
is  entitled  to  have  the  excess  of  value  of  the  husband's  share 
over  the  cost  of  redemption  applied  on  the  debt.  Freud  v. 
Ruhl,  126  Mich.  129  (85  N.  W.  Rep.  463).  A  mortgagor, 
who  has,  prior  to  the  foreclosure,  executed  a  deed,  absolute 
in  form  but  in  fact  a  deed  of  trust,  to  the  mortgaged  prem- 
ises, has  a  right  to  redeem  from  the  mortgage  foreclosure  by 
making  payment  or  tender,  within  the  statutory  period,  to  the 
purchaser  or  to  the  master  in  chancery  making  the  sale,  but 
the  fact  that  the  purchaser  has  purchased  the  title  from  the 
mortgagor's  grantee  and  refuses  to  permit  the  mortgagor  to 
redeem,  whereby  the  latter  is  unable  to  make  a  loan  on  the 
property  for  the  purposes  of  redemption,  does  not  entitle  the 
mortgagor  to  maintain  a  bill  to  redeem  after  the  expiration  of 
the  statutory  period  for  redemption.  Traeger  v.  Mutual  Loan 
Ass'n,  192  111.  166  (61  N.  E.  Rep.  424).  One  who  holds  a 
judgment  against  a  grantee  of  part  of  mortgaged  premises 
cannot,  by  redeeming  from  such  mortgage,  acquire  any  title 
to  the  other  part  of  such  mortgaged  property,  since  he  is  not  a 
judgment  creditor  of  the  owner  of  that  part;  and  where  his 
judgment  debtor  holds  her  part  of  such  mortgaged  property 
under  a  will,  charging  her  with  the  payment  of  the  mortgage 
debt,  her  part  is  primarily  liable  for  the  entire  amount,  and  the 
judgment  creditor  taking  only  the  same  rights  as  his  debtor, 
he  cannot  enforce  contribution  from  the  owner  of  the  other 
part  of  the  latter's  proportionate  ratio  of  the  redemption 
money,  and  therefore  holds  no  Hen  against  such  part  of  the 
mortgaged  premises  by  reason  of  such  redemption.  Huber  v. 
Hess,  191  111.  305  (61  N.  E.  Rep.  61). 
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Sec.  680.  Redemption  from  mortgage  foreclosure- 
Statutes  construed.  Construing  and  applying  Ala.  Code,  §§ 
3507-3510,  requiring  a  debtor  or  judgment  creditor  redeeming 
from  a  mortgage  foreclosure  to  tender  the  purchase  money  and 
all  "lawful  charges,"  it  is  held  that  the  unsatisfied  balance  of 
the  mortgage  debt  is  not  a  "lawful  charge"  against  the  judg« 
ment  creditor  seeking  to  redeem  from  the  mortgagee,  who 
purchased  at  his  own  foreclosure  sale.  First  Nat.  Bank  of 
Aniston  v.  EUiott,  125  Ala.  646  {2y  So.  Rep.  7;  47  L.  R.  A. 
742 ;  82  Am.  St,  Rep.  268)  ;  Williams  v.  Rouse,  124  Ala.  160 
(27  So.  Rep.  16).  Where,  prior  to  a  conveyance  by  the  pur- 
chaser of  land  at  a  foreclosure  sale  to  the  owner,  there  has  been 
an  unauthorized  redemption  with  the  knowledge  of  such 
owner,  he  is  entitled  to  have  his  title  quieted  only  on  condition 
of  paying  the  redemption  money  to  the  redemptioner.  Cal. 
Code  Civ.  Proc,  §§  703,  705  construed  and  applied.  White  v. 
Costigan,  Cal.  (63  Pac.  Rep.  1075).  la.  Code,  §§ 
4051,  4056  construed  and  applied — redemption  by  lienholder 
— eflFect  of  purchasing  certificate  of  sale.  Jack  v.  Cold,  114 
la.  349  (86  N.  W.  Rep.  374).  Me.  Rev.  Stat.,  ch.  90,  §§  14-17 
construed  and  applied — bill  to  redeem  from  mortgage  of  real 
estate — ^necessary  allegations  as  to  tender  of  payment  or  per- 
formance. Munro  v.  Barton,  95  Me.  262  (49  Atl.  Rep.  1069). 
Mo.  Rev.  Stat.  1889,  §§  7079>  7o8o  construed  and  applied — 
redemption  by  gfantor  in  deed  of  trust  from  sale  thereunder. 
Sheridan  v.  Nation,  159  Mo.  27  (59  S.  W.  Rep.  972)  ; 
Walmsley  v.  Dougherty,  163  Mo.  298  (63  S.  W.  Rep.  693). 
Under  N.  Dak.  Comp.  Laws  1887,  §  5437>  neither  redemption 
by  a  second  mortgagee  nor  his  assignee,  from  a  foreclosure 
sale  by  advertisement  under  a  first  mortgage,  must  be  made 
within  a  year  from  the  sale.  Nichols  v.  Tingstad,  10  N.  Dak. 
172  (86  N.  W.  Rep.  694).  R.  I.  Gen.  Laws,  ch.  207,  §  7 
construed  and  applied — ^power  of  mortgagor  entitled  to  redeem 
to  compel  assignment  of  mortgage  debt.    Atwood  v.  Charlton, 

21  R.    L    568    (45    Atl.    Rep.    580) ;    Green    v.    Walker, 

22  R.  L  14  (45  Atl.  Rep.  742).  Under  2  Hill's  Wash  Code, 
§  515,  a  redemption  from  a  mortgage  sale  by  the  mortgagor 
restores  to  him  his  estate  exactly  as  it  was  before  the  sale  took 
place,  except  the  judgment  upon  which  the  sale  was  made  is 
satisfied,  but  other  liens  remain  unimpaired.  The  same  rule 
applies  to  a  redemption  by  a  remote  grantee  of  the  premises, 
and  he  cannot  claim  subrogation  to  the  rights  of  the  mortgagee 
under  whose  mortgage  the  property  was  sold  so  as  to  defeat  a 
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second  mortgage  on  record  when  he  acquired  his  title.     De 
Roberts  v.  Stiles,  24  Wash.  611  (64  Pac.  Rep.  795). 

Sec.  681.  Agreements  concerning  redemption — ^Exten- 
sion of  time.  An  agreement  by  a  purchaser  at  an  execution 
sale  to  allow  the  'execution  defendant  to  redeem  will  be  en- 
forced against  a  voluntary  grantee  of  such  purchaser.  Fer- 
guson V.  Mason,  (Ky.)  60  S.  W.  Rep.  847  (22  Ky.  Law  Rep. 
1571).  Upon  the  failure  of  a  mortgagor  to  avail  himself  of 
the  terms  of  an  agreement  made  with  a  purchaser  at  the  fore- 
closure sale,  whereby  the  latter  is  to  purchase  the  property  and 
the  mortgagor  is  to  have  a  certain  time  within  which  to  redeem, 
the  contract  is  ended  and  the  full  legal  title  is  in  the  purchaser. 
Sherrod  v.  Vass,  127  N.  C.  49  (38  S.  E.  Rep.  133).  Where 
land  is  purchased  at  an  execution  sale  by  a  wife  for  the  bene- 
fit of  her  husband,  his  parol  agreement  to  extend  the  time  for 
redemption  beyond  the  year  allowed  by  statute  will  be  en- 
forced, the  owner,  on  account  of  such  agreement,  having  been 
kept  from  tendering  the  money  within  the  year.  Holcomb  v. 
Hays,  (Ky.)  62  S.  W.  Rep.  1028  (23  Ky.  Law  Rep.  352). 
An  agreement  to  extend  the  statutory  period  allowed  for  re- 
demption, though  in  paroT  and  without  any  consideration  ex- 
cept the  promise  of  the  redemptioner  to  pay  the  amount  to 
become  due  and  interest  thereon,  when  acted  on  by  the  parties 
is  valid;  but  such  an  agreement  expires  when  no  part  of  the 
redemption  money  is  paid  within  the  period  fixed.  When  the 
time  within  ^  which  redemption  may  be  made  under  such  an 
agreement  is  not  fixed  and  certain,  redemption  must  be  made 
within  a  reasonable  time,  or  the  right  will  be  considered 
waived.    Turpie  v.  Lowe,  158  Ind.  314  (62  N.  E.  Rep.  484). 

Sec.  682.  Change  in  redemption  statutes.  A  mere 
change  in  the  mode  of  redemption  from  a  mortgage  foreclos- 
ure does  not  affect  the  right  to  redeem,  and  such  a  law  is  valid. 
Jack  V.  Cold,  114  la.  349  (86  N.  W.  Rep.  374).  A  statute  ex- 
tending the  period  of  redemption  will  not  be  held  to  apply  to 
a  mortgage  executed  before  its  enactment.  Haynes  v.  Tread- 
"^ay,  133  Cal.  400  (65  Pac.  Rep.  892) ;  Malone  v.  Roy,  134 
Cal.  344  (66  Pac.  Rep.  313),  applying  Cal.  Code  Civ.  Proc,  § 
702.  Mich.  Pub.  Laws  1899,  No.  200,  giving  a  right  of  re- 
demption from  foreclosure  sales  for  six  months  after  sale  is 
made,  does  not  apply  to  a  case  in  which  a  decree  was  rendered 
in  the  circuit  court  before  the  act  took  eflFect,  nor  can  such  a 
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decree  be  amended  so  as  to  give  that  right,  Lachman  v.  Ottawa 
Circuit  Judge,  125  Mich.  2^  (83  N.  W.  Rep.  1025)  ;  Michi- 
gan Trust  Co.  v.*Libby,  127  Mich  45  (86  N.  W.  Rep.  394)  ; 
but  it  is  held  that  the  statute  applies  to  a  decree  rendered  in- 
the  circuit  court  before  the  act  took  effect,  which  was  appealed 
to  the  suprc*.me  court  and  decree  rendered  in  that  court  after 
the  act  took  effect  Gillam  v.  Bams,  124  Mich.  685  (83  N. 
W.  Rep.  784).  A  statute  (Wash.  Laws,  1899,  ch.  53,  §  15)  pro- 
viding that  a  judgment  debtor  may  redeem  from  a  sale  of  lands 
occupied  by  him  as  a  homestead  without  accounting  for  issues 
or  value  of  occupation,  cannot  constitutionally  apply  to  con- 
tracts executed  before  the  passage  of  the  statute.  Canadian  & 
American  Mortg.  &  Trust  Co.  v.  Blake,  24  Wash.  102  (63 
Pac.  Rep.  1 100;  85  Am.  St.  Rep.  946). 

Sec.  683.  Procedure  to  effect  redemption.  A  bill  ta 
redeem  must  aver  that  the  complainant  is  of  a  class  of  persons 
privileged  by  the  statute  (Ala.  Code,  §  3506)  to  exercise  the 
right  of  redemption.  Henderson  v.  Hambrick,  129  Ala.  596 
(29  So.  Rep.  923).  The  husband  of  a  mortgagee  purchasing 
at  her  own  sale  is  not  an  improper  party  to  a  bill  to  redeem. 
First  Nat.  Bank  of  Anniston  v.  Elliott,  125  Ala.  646  {2y  So. 
Rep.  7;  47  L.  R.  A.  742;  82  Am.  St.  Rep.  268).  Under  Ala. 
Code,  §  3517,  the  value  of  permanent  improvements  made  by 
the  purchaser  is  one  of  the  charges  which  must  be  paid  or  ten- 
dered in  order  to  perfect  the  statutory  right  to  redeem  land^ 
and  one  offering  to  redeem  cannot  reduce  this  charge  by  set- 
ting off  against  it  rents  or  profits  accruing  to  the  purchaser  be- 
fore the  offer  to  redeem.  Williams  v.  Rouse,  124  Ala.  160  (2^ 
So.  Rep.  16).  The  Iowa  law  provides  for  a  forfeiture  of  in- 
terest as  a  penalty  for  exacting  usury,  and  one  who  seeks  ta 
redeem  from  a  mortgage  securing  a  usurious  loan  is  only  re- 
quired to  pay  or  tender  the  principal,  without  any  interest. 
Bigler  v.  Jack,  114  la.  667,  (87  N.  W.  Rep.  700).  A  tender 
of  money,  on  redemption,  to  the  wife  of  a  life  tenant  of  mort- 
gaged real  estate  must  include  interest  on  the  mortgage  which 
she  has  paid  out  of  her  own  money,  where  she  afterward  takes 
an  assignment  of  the  mortgage;  but  this  is  reduced  by  the 
amount  which  she  was  required  td  pay  to  protect  her  home- 
stead interest  in  the  husband's  life  estate,  and  it  is  not  neces- 
sary to  include  money  loaned  by  her  to  her  husband  to  repay 
money  borrowed  by  him  to  make  an  interest  payment.  Fellows 
V.  Fellows,  69  N.  H.  339  (46  Atl.  Rep.  474) . 
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Sec  684.  What  instruments  can  be  reformed  and 
when  equity  will  reform  them.  Only  courts  of  equity  can 
reform  written  instruments.  Knowlton  v.  Campbell,  48  W^ 
Va.  294  (37  S.  E.  Rep.  581).  A  court  of  equity  has  power  to 
correct  a  mistake  made  in  a  family  settlement,  where  lands 
which  fell  to  the  share  of  the  wife,  were  by  mistake  conveyed 
by  the  other  heirs  to  the  husband.  Schellinger  v.  Selover, 
N.  J.  Eq.  (46  Atl.  Rep.  1058).  A  court  of  equity  having 
power  to  cancel  a  deed  for  the  mistake  of  one  party,  a  grantee 
in  a  deed  cannot  complain  of  a  decree  reforming  it  which  has 
the  effect  of  a  cancellation.  Pritchett  v.  Frisby,  (Ky.)  63  S. 
W.  Rep.  10  (23  Ky.  Law  Rep.  433).  A  mistake  by  the 
scrivener  in  inserting  in  a  deed  a  covenant  of  assumption  so 
as  to  impose  a  personal  liability  on  the  grantee  may  be  cor- 
rected. Jones  v.  Price,  la.  (86  N.  W.  Rep.  219).  An 
instrument  intended  to  operate  as  a  conveyance  of  land  and 
pass  a  present  estate,  reserving  to  the  gjantor  only  a  life  es- 
tate, may  be  reformed  to  express  the  intention  of  the  parties, 
where  the  scrivener  through  a  mistake  in  the  use  of  language^ 
gave  to  it  the  character  of  a  testamentary  instrument.  Pink- 
ham  V.  Pinkham,  60  Neb.  600  (83  N.  W.  Rep.  837).  A 
mortgage  executed  by  an  insolvent  corporation  to  secure  exist- 
ing creditors,  which  failed  to  convey  a  fee  in  the  real  estate, 
as  intended,  because  of  omission  of  words  of  inheritance  by 
error  of  the  draftsman,  will  be  reformed  against  a  receiver, 
appointed  after  its  execution.  Miller  v.  Savage,  60  N.  J.  Eq. 
204  (46  Atl.  Rep.  632).  A  deed  which,  by  the  omission  of  the 
word  "heirs"  contrary  to  the  intention  of  the  parties,  conveys 
a  lifd  estate  instead  of  a  fee  simple,  as  was  intended  by  all  the 
parties,  may  be  reformed.  Holme  v.  Shinn,  62  N.  J.  Eq.  i 
(49  Atl.  Rep.  151).  A  deed  conveying  land  to  a  husband  and 
wife  "and  their  bodily  heirs"  will  not  be  reformed  by  substitut- 
ing the  word  "her"  for  "their"  where  the  evidence  shows  that 
the  deed  was  read  to  the  grantor  prior  to  his  execution  thereof 
and  that  he  knew  the  word  "their"  was  used,  and  that  the  word 
'*her"  was  not  used  in  said  clause ;  that  he  discussed  the  mean- 
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ing  of  the  terms  employed  at  the  time  he  signed  and  acknowl- 
edged the  deed,  and  insisted  he  knew  the  legal  effect  thereof, 
and  that  it  expressed  his  meaning.  Atherton  v.  Roche,  192 
III.  252  (61  N.  E.  Rep.  357;  55  L.  R.  A.  591).  A  sheriff's 
deed  may  be  reformed,  and  the  officer  making  it  is  not  a  neces- 
sary party  to  proceedings  for  that  purpose ;  but  it  will  not  be 
reformed  by  changing  the  description  in  it  so  as  to  be  different 
from  that  in  the  levy.  Reddick  v.  Long,  124  Ala.  260  (27 
So.  Rep.  402).  On  this  subject  see  Henderson  v.  Hosfeldt, 
124  Ala.  391  (2,7  So.  Rep.  415).  A  mortgage  given  by  a  cor- 
poration after  it  has  been  adjudged  insolvent,  to  prefer  some 
of  its  general  creditors,  which,  through  a  mistake  of  the 
draftsman,  conveyed  only  a  life  estate  in  its  real  property, 
will  not  be  reformed  by  a  court  of  equity,  as  against  the  credi- 
tors of  such  corporation,  so  as  to  embrace  the  fee,when  it  ap- 
pears that  the  mortgagees  did  not  act  to  their  detriment  on  the 
supposition  that  the  mortgage  conveyed  the  fee.  Miller  v.  Sav- 
age, 62  N.  J.  Eq.  746  (48  Atl.  Rep.  1004). 

Sec.  685.  Mutuality  of  mistake  required.  A  written 
agreement  respecting  a  sale  of  real  estate  cannot  be  reformed 
on  the  ground  of  mistake  as  to  its  terms  unless  the  mistake  is 
mutual,  King  v.  Holbrook,  38  Or.  452  (63  Pac.  Rep.  651)  ;  but 
a  mutual  mistake  in  a  deed  may  be  corrected  in  a  suit  between 
the  parties  to  it,  unless  innocent  parties,  who  had  no  notice  of 
the  mistake,  will  be  injuriously  affected.  Cole  v.  Pickett,  95 
Me.  265  (49  Atl.  Rep.  1066).  A  mistake  by  which  the  mort- 
gagor includes  more '  property  in  his  mortgage  than  he  in- 
tended will  not  be  reformed  at  the  suit  of  his  subsequent  gran- 
tee of  some  of  the  property,  where  the  mortgagee  when  taking- 
the  mortgage  understood  that  it  was  to  include  all  the  mort- 
gagor's property.  Ocean  Beach  Ass'n  v.  Trenton  Trust  & 
S-D.  Co.,        n!!  J.  Eq.        (48  Atl.  Rep.  559). 

Sec.  686.    Reformation  of  mistakes  in  desicriptions.  An 

omission  in  a  description  in  a  deed  which  is  a  simple  gratuity 
will  not  be  corrected.  Mudd  v.  Dillon,  166  Mo.  no  (65  S.  W. 
Rep.  973).  A  complaint  to  reform  a  deed  by  correcting  a  de- 
scription must  so  describe  the  premises  in  question  as  to  render 
certain  the  location  and  boundaries  of  the  same.  Satterfield  v. 
Spier,  112  Ga.  84  (37  S.  E.  Rep.  211).  A  deed  will  not  be 
reformed  when  the  land  described  is  that  which  the  parties  in- 
tended to  convev,  or  where  the  mistake  is  not  mutual;  but 
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reformation  will  be  granted  where  by  mutual  mistake  the  de- 
scription fails  to  convey  the  tract  intended.  Sherwood  v.  John- 
son, 28  Ind.  App.  277  (62  N.  E.  Rep.  645).  Obvious  errors 
in  a  deed  may  be  corrected  so  as  to  make  the  calls  consistent 
Avith  each  other  and  the  description  perfect,  but  the  description 
cannot  be  extended  to  include  lands  which  the  calls,  fairly  con- 
strued, do  not  include.  Richardson  v.  Watts,  94  Me.  476  (48 
Atl.  Rep.  180)  •  A  mortgagee  may  rnaintain  an  action  to  re- 
form and  foreclose  a  mortgage  where  by  the  mutual  mistake  of 
the  mortgagor  and  mortgagee. an  error  has  been  made  in  the 
description  of  the  mortgaged  premises,  and  the  rights  of  third 
parties  have  not  intervened.  Land  Mortgage  Bank  v.  Nichol- 
son, 24  Wash.  258  (64  Pac.  Rep.  156)  ;  and  an  independent 
equitable  action  can  be  maintained  after  a  decree  of  foreclosure 
to  reform  the  description  in  the  mortgage,  decree  and  certificate 
of  sale,  where  there  has  been  a  mutual  mistake  therein,  al- 
though the  same  relief  could  have  been  had  by  motion  in  the 
foreclosure,  Busey  v.  Moraga,  130  Cal.  586  (62  Pac.  Rep. 
1081).  Where  a  person  purchased  what  was  supposed  to  be 
lot  No.  ID  in  an  addition,  that  being  the  corner  lot  of  a  square, 
but  because  of  such  lot  being  used  as  a  street,  lot  No.  9  was  by 
mistake  pointed  out  and  deeded  to  him  asNo.  10,  and  he  then 
took  possession  of  lot  9,  mortgaged  it  as  No.  10,  and  with  the 
money  secured  by  the  mortgage,  made  improvements  on  it, 
and  afterwards  conveyed  it,  his  grantee  assuming  the  mortgage, 
the  purchaser  was  held  to  be  the  equitable  owner  of  lot  No. 
9;  and  the  mortgagee  was  entitled  to  have  his  mortgage  cor- 
rected and,  upon  default  therein,  to  foreclose  against  lot  No.  9, 
and  to  take  a  personal  judgment  against  the  grantee.  Schafer 
V.  Wilson,  113  la.  475  (85  N.  W.  Rep.  789).  A  purchaser  at 
a  mortgage  foreclosure  sale  is  entitled  to  maintain  a  suit  to 
quiet  title,  and  to  have  the  various  conveyances  reformed  where 
the  common  grantor  of  all  the  parties  was  the  owner  and  in 
possession  of  20  acres  constituting  the  south  ^4  of  a  40  acre 
subdivision,  but,  by  a  mutual  mistake,  the  word  "south"  was 
omitted  and  it  was  described  in  the  mortgage  as  half  of  such 
subdivision,  without  specifying  whigh  half,  and  such  mistake 
was  carried  through  the  foreclosure  proceedings,  although  the 
land  was  properly  identified  and  described  at  such  trial ;  and 
when  after  such  sale  the  attorneys  engaged  in  such  trial  pro- 
cured a  quit-claim  deed  from  the  original  owner  and  mortgagor, 
and  then  conveyed  it  to  third  parties  without  any  valuable 
consideration.    Banks  v.  Allen,  127  Mich.  80  (86  N.  W.  Rep. 
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383).  For  particular  cases  illustrating  when  a  description  in 
a  conveyance  will  be  corrected,  see  Epperson  \\  Epperson,  161 
Mo.  577  (61  S.  W.  Rep.  853) ;  Miller  v.  St.  Louis  &  K.  C.  Ry. 
Co.,  162  Mo.  424  (63  S.  W.  Rep,  85) ;  Qiambliss  v.  Person, 
77  Miss.  806  (28  So.  Rep.  21)  ;  Deibold  v.  Ferch,  81  Minn.  53 
(83  N.  W.  Rep.  489) ;  Neilander  v.  Chicago,  M.  &  St.  R  Ry. 
Co.,  114  la.  420  (87  N.  W.  Rep.  285). 

I 
Sec.  687.    Proof  required  in  actions  for  reformation. 

A  deed  is  presumed  to  be  correct  until  its  inaccuracy  is  estab- 
lished by  evidence,  and  where  reformation  of  a  deed  is  sought 
on  the  ground  of  mistake  the  evidence  of  such  mistake  must  be 
clear,  convincing,  free  from  reasonable  doubt,  and  not  con- 
flicting. Koeri  v.  Kerns,  47  W.  Va.  575  (35  S.  E.  Rep.  902)  ; 
Seitz  Brewing  Co.  v.  Ayres,  60  N.  J.  Eq.  190  (46  Atl.  Rep. 
535).  The  evidence  must  be  clear  and  convincing,  but  it  is  not 
necessary  that  it  be  beyond  any  reasonable  doubt.  Miller  v. 
Morris,  123  Ala.  164  (27  So.  Rep.  401).  The  answer  of  a 
grantor  against  whom  an  action  to  reform  a  deed  for  mistake,, 
brought  long  after  he  has  divested  himself  of  the  title,  ad- 
mitting the  allegations  of  the  bill  and  assenting  to  the  relief 
prayed,  is  not  sufficient  evidence  to  sustain  a  decree  for  the 
plaintiff  as  against  minor  co-defendants  who  hold  a  remainder 
interest  under  the  deed.  Sawyer  v.  Sawyer,  106  Tenn.  597 
(61  S.  W.  Rep.  1022).  For  particular  fact  cases  as  to  suf- 
ficiency of  evidence  to  authorize  a  reformation,  see  Baumann 
V.  Lupinski,  108  Wis.  451  (84  N.  W.  Rep.  836)  ;  Littlejohn  v. 
County  Line  Creamery  Co.,  14  S.  Dak.  312  (85  N.  W.  Rep. 
588)  ;  Woodbury  v.  Zachary,  114  la.  306  (86  N.  W.  Rep.  303)  ; 
Choate  v.  Hyde,  129  Cal.  580  (62  Pac.  Rep.  Ii3). 
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Sec.  688.  Right  to  rents — Miscellaneous  notes.  Con- 
struing and  applying  Bums'  Ind.  Rev.  Stat.  1894,  §§  1062^ 
1070,  giving  a  right  of  action  for  possession  of  resl  estate  to 
any  one  having  a  valid,  subsisting  interest  therein,  and  a  right 
to  possession ;  and  providing  the  plaintiff  may  in  the  same  ac- 
tion recover  not  only  the  possession  of  the  land,  but  also  dam- 
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ages  for  the  wrongful  use  and  occupation;  and  §  107 1,  pro- 
viding that,  if  the  interest  of  the  plaintiff  expires  before  the 
time  in  which  he  could  be  put  in  possession,  he  shall  obtain  a 
judgment  for  daifiages  only,  it  is  held  that  an  independent  ac- 
tion for  mesne  profits  for  the  wrongful  use  and  possession  of 
real  estate  may  be  maintained  by  a  plaintiff  who  has  obtained 
possession  either  by  legal  proceedings  or  by  voluntary  sur- 
render by  the  wrongdoer,  his  complaint  alleging  that  he  was 
entitled  to  possession  during  the  period  for  which  the  rents  and 
profits  are  claimed.  O'Reilly  v.  Long,  25  Ind.  App,  529  (58 
N.  E-  Rep.  563) ;  Huncheon  v.  Long,  25  Ind.  App.  530  (58 
N.  E.  Rep.  563).  A  purchaser  of  real  estate  at  mortgage  fore- 
closure sale  does  not  acquire  by  his  mere  purchase  of  the  prop- 
erty any  right  to  the  rents  and  profits  growing  out  of  it  prior  to 
the  sale.  Jackson  v.  King,  62  Kan.  850  (62  Pac.  Rep.  655). 
In  Kentucky  it  is  held  that  a  purchaser  of  lands  of  a  decedent 
at  a  sale  to  pay  his  debts  is  not  entitled  to  rents  until  the  sale 
is  confirmed,  and  they  will  be  apportioned  accordingly.  Norris 
v.  Williams,  (Ky.)  65  S.  W.  Rep.  439  (23  Ky.  Law  Rep. 
1497).  Accruing  rents  may  be  assigned  for  a  valuable  consid- 
eration, and  the  assignee  acquires  all  the  rights  and  powers  of 
the  assignor  with  reference  to  the  collection  and  application 
thereof.  Farmers'  Trust  Co.  v.  Prudden,  84  Minn.  126  (86 
N.W,Rep.887). 

Sec.  689.  Right  to  rents — Mortgagor  and  mortgagee. 
A  mortgagor  remaining  in  possession  of  the  mortgaged  prem- 
fses  after  a  foreclosure  sale  thereof  is  not  liable  to  the  pur- 
chaser for  rents  prior  to  a' notice  to  deliver  possession  and  a 
demand  for  rent.  North  American  Trust  Co.  v.  Burrow,  68 
Ark.  584  (60  S.  W.  Rep.  950).  A  mortgagee  in  possession  of 
the  mortgaged  property  must  account  to  a  subsequent  mort- 
gagee for  the  rents  and  profits,  but  if  he  has  made  improve- 
ments and  paid  taxes,  he  is  entitled  to  credit  for  the  amounts 
expended,  and  he  is  not  required  to  account  for  rents  and 
profits  of  the  improvements,  but  only  for  such  profits  as  would 
have  been  received  without  them.  Howard  v.  Clark,  72  Vt. 
429  (48  Atl.  Rep.  656).  An  instrument  executed  by  a  mort- 
gagor, assigning  to  the  mortgagee  the  rents  of  the  premises,  to 
be  applied  on  the  mortgage  debt,  providing  that  if  a  default 
occurred  in  the  mortgage,  a  representative  of  the  mortgagee 
might  take  possession  of  the  premises,  let  the  same,  collect 
rents,  and,  if  necessary,  eject  tenants,  was  construed  to  be 
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merely  an  assignment  of  the  rents,  with  incidental  possession 
for  the  purpose  of  collection,  and  did  not  convey  an  interest  in 
the  real  estate ;  it  was  therefore  held  that  the  mortgagee  was 
entitled  to  foreclose  the  lien,  and  have  a  receiver  appointed  to 
collect  the  rents.  Farmers'  Trust  Co.  v.  Prudden,  84  Minn. 
126  (86N.  W.  Rep.  887). 

Sec.  690.  Creation  of  liability  to  pay  rent.  A  lessee 
holding  under  an  invalid  lease  is  liable  for  rent  on  an  implied 
agreement,  Dolen  v.  Scott,  25  Wash.  214  (65  Pac.  Rep.  190)  ; 
but  a  subtenant  does  not  become  liable  to  the  original  lessor  for 
rent  until  the  latter  accepts  him  as  his  tenant,  Hudsop  v.  Stew- 
art, no  Ga.  37  (35  S.  E.  Rep.  178).  The  occupancy  of  a  house 
by  a  widow  of  a  decedent  after  his  death  does  not  make  his 
estate  liable  for  the  rent  of  such  house.  Carter  v.  Tippins,  1 13 
Ga.  636  (38  S.  E.  Rep.  946).  An  action  for  the  use  and  occu- 
pation of  land  does  not  lie,  in  favor  of  the  owner  thereof, 
against  one  who  entered  "without  the  consent  of  the  plaintiff, 
and  without  any  authority  whatever,  or  right  to  the  said  use." 
Atlanta,  K.  &  N.  Ry.  Co.  v.  McHan,  no  Ga.  543  (35  S.  E. 
Rep.  634).  A  vendee  of  mortgaged  land,  after  breach  of  his 
contract  of  purchase,  is  liable  for  the  mesne  profits  for  the 
time  it  is  wrongfully  withheld  after  ejectment  brought  by  the 
vendor.  Credle  v.  Ayers,  126  N.  C.  11  (35  S.  E.  Rep.  128; 
48  L.  R.  A.  751).  A  guaranty  attached  to  a  lease  reading  "I 
hereby  guarantee  the  payment  of  said  rent,  and  the  perform- 
ance of  the  agreement  of  the  lessee  for  the 'full  term  of  the 
lease,"  is  an  absolute  and  not  a  conditional  guaranty ;  and  the 
lessor  may  sue  thereon  without  showing  any  efforts  to  collect 
from  the  lessee.  Garland  v.  Gaines,  73  Conn.  662  (49  Atl.  Rep. 
19;  84  Am.  St.  Rep.  182). 

Sec.  691.  Rights  and  liabilities  of  assignees  or  re- 
ceivers in  reference  to  rents.  Rents  of  land,  accruing  after 
an  assignee  for  the  benefit  of  creditors  has  taken  possession  of 
the  assigned  property,  belong,  as  between  general  creditors  and 
a  mortgagee  claiming  under  a  mortgage  which  pledges  the 
rents,  issues,  and  profits  of  the  land,  to  the  latter,  when  neces- 
sary to  fully  pay  the  obligation  secured  by  the  mortgage. 
Hutchinson  v.  Straub,  64  O.  St.  413  (60  N.  E.  Rep.  602). 
A  receiver  appointed  under  Kan.  Laws,  1893,  ch.  109,  §  24  to 
take  charge  of  premises  sold  under  a  decree  of  foreclosure  is 
entitled  to  rent,  control  and  manage  the  same,  but  the  income 
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during  said  time,  except  what  is  necessary  to  keep  up  repairs 
and  prevent  waste,  shall  go  to  the  owner  or  defendant  in  execu- 
tion, or  the  owner  of  the  legal  title;  and  one  entitled  to  such 
rents  and  profits  may  assign  such  right  to  another.  First  Nat. 
Bank  v.  Kansas  Grain  Co.,  63  Kan.  343  (65  Pac.  Rep.  676). 
A  common-law  receiver,  appointed  for  an  insolvent  corporation 
to  take  charge  of  and  conduct  its  business  pending  foreclosure 
proceedings,  takes  no  title  to  the  leasehold  estate,  but  simply  has 
possession  as  an  officer  of  the  court,  and  no  privity  of  estate  is 
created  between  him  and  the  lessor  by  which  he  can  become 
liable  as  assignee  of  the  term  upon  the  covenant  to  pay  rent ; 
and  whatever  claim  the  lessor  may  have  against  the  receiver 
for  rent  on  account  of  his  occupancy  of  the  leased  premises  is 
an  equitable  claim,  subject  to  superior  equities,  to  have  the 
profits  of  the  business  applied  to  the  payment  of  his  claim. 
Stokes  V.  Hoffman  House,  167  N.  Y.  554  (60  N.  E.  Rep.  667 ; 
S3  L.  R.  A.  870).  In  no  event  is  such  receiver  liable  for  the  rent 
of  the  leased  premises  accruing  under  the  terms  of  the  lease, 
after  he  has  surrender  possession  thereof.  Johnston  v.  Amos, 
114  la.  530  (87  N.  W.  Rep.  491). 

Sec.  692.  Pleading  and  practice  in  actions  for  rent.  In 
an  action  to  recover  rent,  where  the  complaint  sets  out  the 
rental  contract  and  its  assignment  to  the  plaintiffs,  proof  of 
title  is  not  required  of  the  landlord  or  his  assignees.  Blanken- 
ship  V.  Blackwell,  124  Ala.  355  {zj  So.  Rep.  551 ;  82  Am.  St. 
Rep.  175).  A  judgment  by  confession  for  rent  entered  under 
warrant  of  attorney  in  the  lease  will  be  opened  up  to  let  in  the 
defense  that  the  lease  was  illegal,  as  being  in  violation  of  I 
Starr  &  C.  Ann.  111.  Stat.  1896,  ch.  38,  par.  147,  making  it  a 
criminal  offense  for  one  to  lease  or  knowingly  permit  a  house 
to  be  used  for  prostitution.  Fields  v.  Brown,  188  111.  iii  (58 
N.  E.  Rep.  977). 

Sec.  693.  Defenses  and  counterclaims  in  actions  for 
renit.  The  fact  that  the  lessor  had  leased  the  premises  to 
another  who  was  in  possession  so  that  the  defendant  could  not 
enter  under  his  lease  is  a  sufficient  defense  to  an  action  on  a 
note  given  for  rent;  and  in  an  action  on  such  a  note  it  is  a 
proper  defense  that  the  lessor  had  failed  to  repair  as  promised, 
whereby  the  premises  became  uninhabitable,  and  the  goods  of 
the  lessee  were  damaged  to  a  certain  amount,  Murphy  v.  Far- 
ley, 124  Ala.  279  {2^  So.  Rep.  442).    In  an  action  for  rent,  the 
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defendant  is  not  entitled  to  a  reduction  of  the  contracted  amount 
merely  because  the  owner  had  occupied  the  premises  a  part  of 
the  time,  when  such  occupancy  was  for  the  purpose  of  protect- 
ing the  property,  and  is  not  shown  to  have  benefitted  the  plain- 
tiff. Fitzhugh  V.  Baird,  134  Cal.  570  (66  Pac  Rep.  723).  Ex- 
ecutors have  no  power  to  alter  or  modify  a  lease  without  an 
order  of  the  probate  court  under  proceedings  had  for  that  pur- 
pose ;  hence,  the  fact  that  they  had  notice  of  the  subletting  of 
leased  premises  in  violation  of  the  terms  of  the  lease,  is  no  de- 
fense to  an  action  for  the  rent.  Brosman  v.  Kramer,  135  Cal. 
36  (66  Pac.  Rep.  979).  A  landlord  does  not  lose  his  right  to 
sue  for  rent  by  his  failing  to  set  up  his  rent  claim  as  a  defense 
to  a  prior  action  against  him  by  the  tenant  for  injuries  to  his 
minor  son  resulting  from  a  defect  in  the  rented  building.  John- 
son V.  Reeves,  112  Ga.  690  (37  S.  E.  Rep.  980). 

Sec.  694.  Evidence  in. actions  for  rent.  In  a  suit  for 
rent,  evidence  that  the  lease  had'  been  sent  by  mail  to  the 
lessee,  that  he  returned  it  to  the  plaintiff  with  his  name  signed 
to  it,  and  that  he  afterwards  occupied  the  premises  which  are 
the  subject  of  the  lease,  is  sufficient  prima  facie  evidence  of  the 
execution  of  the  lease  to  authorize  its  admission  in  evidence. 
Garland  v.  Gaines,  73  Conn.  662  (49  Atl.  Rep.  19;  84  Am.  St, 
Rep.  182).  In  an  action  to  recover  rent  under  a  written  lease, 
providing  when  the  rent  shall  be  due,  parol  evidence  of  an  al- 
leged extension  of  the  time  of  payment  is  properly  excluded, 
since  a  contract  in  writing  cannot  be  altered  except  by  a  con- 
tract in  writing,  or  by  an  executed  oral  agreement.  Harloe  v. 
Lambie,  132  Cal.  133  (64  Pac.  Rep.  88).  Unless  there  is  an 
agreement  to  the  contrary,  rent  is  not  due  until  the  end  of  the 
term,  and  when  there  is  no  specification  in  a  written  lease  as  to 
time  of  payment  of  the  rent^^  evidence  that  the  parties  at  the 
time  of  the  execution  of  the  lease  agreed  that  the  rent  should 
be  paid  in  advance  is  properly  excluded,  because  its  effect  is  to 
alter  and  vary  a  written  contract  complete  on  its  face,  Kistler 
V.  McBride,  65  N.  J.  L.  553  (48  Atl.  Rep.  558).  In  a  suit 
against  a  lessee,  after  his  assignment  of  the  term,  to  recover 
rent  under  a  lease  which  provided  in  one  clause  that  it  should 
be  unassignable,  but  in  a  subsequent  clause  authorized  the 
lessee  "to  assign  the  lease,  to  any  reputable  person  or  corpora- 
tion," it  cannot  be  shown  that  the  last  clause  was  inserted  in 
compliance  with  a  demand  of  the  lessee  that  the  lease  be  so 
framed  that  he  might  assign  the  same  and  relieve  himself  of 


655  EPITOME  OF  CASES  §  694-696 

anv  further  liabilitv,  since  that  would  be  to  alter  a  written  con- 
tract  by  parol  evidence.  Rector  v.  Hartford  Deposit  G).,  190 
111.  380  (60  N.  E.  Rep.  528). 

Sec  695.    Collection  of  rent  by  attachment  or  distress. 

A  landlord  is  not  charged  with  notice  of  a  chattel  mortgage 
executed  by  his  tenant  on  property  prior  to  its  delivery  to  the 
tenant  but  not  recorded  until  afterward,  so  as  to  give  the  mort- 
gagee a  lien  prior  to  the  landlord's  attachment  for  rent,  by  the 
fact  that  the  acknowledgment  to  the  mortgage  was^  taken  be- 
fore one  of  the  agents  of  the  landlord,  who  had  charge  of  the 
management  of  the  leased  premises.  McClelland  v.  Saul,  113 
la.  208  (84  N.  W.  Rep.  1034;  86  Am.  St.  Rep.  370).  As  to 
the  measure  of  damages  for  a  landlord's  malicious  attachment 
of  his  tenant's  crops,  see  Pratt  v.  Hampe,  114  la.  237  (86  N. 
W.  Rep.  292).  A  landlord  may  distrain  for  rent  on  any  part 
of  the  leased  premises  although  the  tenant  has  assigned  the 
leasehold  estate,  and  the  assignee  has  sublet  portions  of  the 
leased  premises  to  different  persons,  and  the  entire  rent  has 
been  paid  to  the  landlord  for  many  years  by  one  of  such  sub- 
tenants, as  such  acquiescence  in  the  payment  of  the  whole  rent 
by  the  owner  of  that  parcel  does  not  estop  him  from  claiming 
rent  from  the  other  portions  of  the  demised  tract.  Smith  v. 
Heldman,  93  Md.  343  (48  Atl.  Rep.  946).  See  opinion  as  to 
plea  of  destraint  in  action  of  replevin  against  landlord.  Del. 
Rev.  Code,  p.  867,  §  24 ;  p.  873^  §  52,  construed  and  applied — 
attachment  and  distress  for  rent — care  of  property — ^liability  of 
landlord.  Weber  v.  Vernon,  2  Penn.  (Del.)  359  (45  Atl.  Rep. 
537).  Under  Miss.  Code,  §  2501,  the  administrator  of  an  as- 
signee of  a  rent  note  may  distrain  for  the  balance  due  on  the 
note.  Coker  v.  Britt,  78  Miss.  583  (29  So.  Rep.  833).  As  to 
distress  for  rent  of  tenant's  goods  after  his  death,  see  Brown 
V.  Howell,  66  N.  J.  L.  25  (48  Atl.  Rep.  1020). 


RESULTING  TRUSTS  . 


EPITOME  OF  CASES. 

Sec.  696.  General  principles.  When  one  person, 
through  mistake  or  fraud,  obtains  the  legal  title  and  apparent 
ownership  of  property  which  in  justice  and  good  conscience 
belongs  to  another,  such  property  is  impressed  with  a  trust  in 
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favor  of  the  equitable  owner.  Cole  v.  Fickett,  95  Me.  265  (49 
Atl.  Rep.  1066).  Where  there  is  no  previous  partnership  or 
joint  enterprise  between  two  parties,  A.  and  B.,  and  they  agree 
by  parol  that  B.  shall  purchase  and  take  title  in  his  own  name  to 
a  single  piece  of  real  estate,  and  hold  the  same  for  the  benefit 
of  both,  and  A.  contributes  no  money  to  the  enterprise,  and 
there  is  no  written  proof  of  the  contract,  the  statute  of  frauds 
prevents  A,  from  successfully  claiming  an  interest  in  the  land. 
Schultz  V.  Waldons,  60  N.  J.  Eq.  71  (47  Atl.  Rep.  187). 

To  sustain  a  bill  to  establish  a  trust,  the  trust  must  be 
clearly  alleged  in  the  bill,  not  only  in  terms,  but  all  the  facts 
must  be  set  out  from  which  the  trust  is  claimed  to  result. 
Kreps  V.  Kreps,  91  Md.  692  (47  Atl.  Rep.  1028).  A  resulting 
trust  may  be  established  by  parol  evidence,  Linnell  v.  Hudson, 
59  S.  C.  283  (37  S.  E.  Rep.  927)  ;  but  such  evidence  must  be 
clear,  convincing  and  satisfactory,  Veeder  v.  ^IcKinley-Lan- 
ning  Loan  &  T.  Co.,  61  Neb.  892  (86  N.  W.  Rep.  982)  ;  An- 
drew v.  Andrew,  114  la.  524  (87  N.  W.  Rep.  494) ;  Pruitt  v. 
Pruitt,  57  S.  C.  155  (35  S.  E.  Rep.  485) ;  Woods  v.  Ward,  48 
W.  Va.  652  (37  S.  E.  Rep.  520)  ;  Crawford  v.  Jones,  163  Mo. 
577  (63  S.  W.  Rep.  838).  For  particular  cases  in  which  the 
evidence  was  held  insufficient  to  establish  a  resulting  trust,  see 
Reynolds  v.  Blaisdell,  23  R.  I.  16  (49  Atl.  Rep.  42)  ;  Goodman 
V.  Crowley,  161  Mo.  657  (61  S.  W.  Rep.  850). 

Sec.  697.  Trusft  arising  out  of  fraud  or  violation  of 
contract*  Where  the  owner  of  land,  being  about  to  die,  and 
wishing  to  dispose  of  his  property  equitably  among  those  en- 
titled to  it,  conveyed,  it  to  his  wife  upon  her  promise  to  pay 
a  specified  sum  to  his  grandchild,  the  wife  o^yning  no  other 
property,  equity  will  declare  the  grantee  a  trustee  ex  malificio, 
and  enforce  a  lien  upon  the  land  for  such  amount,  although  no 
express  trust  was  created.  Ahrens  v.  Jones,  169  N.  Y.  555 
(62  N.  E.  Rep.  666;  88  Am.  St.  Rep.  620).  In  speaking  of 
trusts  ex  maleficio,  the  supreme  court  of  Wisconsin  say :  "The 
ground  upon  which  such  trusts  have  been  recognized  and  en- 
forced is  that  the  cestui  que  trust,  relying  upon  some  promise 
of  the  fraudulent  trustee,  has  surrendered  a  right,  or  omitted 
some  act  for  his  own  protection,  by  virtue  whereof  the  fraudu- 
lent  trustee  has  been  enabled,  to  acquire  to  himself  the  legal  title^ 
the  enforcement  of  which  legal  title  would  amount  to  a  fraud 
upon  the  cestui  que  trust."  See  opinion  for  particular  facts  held 
insufficient  to  establish  such  a  trust.    Bardon  v.  Hartley,  112 
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Wis,  74  (87  N.  W.  Rep.  809).  Where  a  widow  makes  a 
parol  agreement  with  a  third  person  that  he  will  bid  in  the  prop- 
erty of  her  deceased  husband  at  a  sale  thereof  to  pay  his  debts, 
for  the  benefit  of  such  widow  and  children,  and  he  purchases 
the  property  ostensibly  for  such  purpose  and  on  that  account 
obtains  it  at  a  much  lower  price  than  otherwise,  equity  will 
decree  that  she  have  the  benefit  of  the  sale.  Woodfin  v.  Marks, 
104  Tenn.  512  (58  S.  W.  Rep.  227).  The  fact  that  a  real  estate 
agent,  having  a  tract  of  land  for  sale»  at  a  certain  price,  repre- 
sented to  the  plaintiff  that  a  part  of  the  tract  had  just  been 
sold  for  an  amount  far  beyond  its  value  and  thus  induced  the 
plaintiff  to  pay  the  full  selling  price  for  the  remainder  of  the 
tract,  and  then  represented  to  the  owner  that  he  received  the 
selling  price  from  the  two  purchasers  and  procured  deeds  to 
be  made  to  them  for  the  respective  portions,  does  not  establish 
a  trust  in  the  plaintiff  to  the  part  conveyed  to  the  other  party 
nor  give  him  any  rights  therein.  Gilfillen  v.  Moorehead,  73 
Conn.  710  (49  Atl.  Rep.  196).  One  who  procures  a  deed  by 
fraud  and  undue  influence  while  the  grantor  is,  by  reason  of 
weak  mind  and  intoxication,  incompetent  to  transact  any  busi- 
ness, becomes  a  trustee  for  the  grantor  under  Cal.  Civ.  Code,  § 
2224,  providing  that  one  who  gains  a  thing  by  fraud  or  undue 
influence  is  an  involuntary  trustee  of  the  thing  gained,  and  § 
2219,  providing  that  any  one  who  voluntarily  assumes  a  rela- 
tion of  personal  confidence  with  another  is  deemed  a  trustee 
to  the  person  over  whose  affairs  he  thereby  obtains  any  con- 
trol.   More  V.  More,  133  Cal.  489  (65  Pac.  Rep.  1044). 

Sec  698.  Trusts  arising  from  the  pasrxnent  of  purchase 
money.  A  conveyance  of  land  to  one  person  when  the  pur- 
chase money  is  paid  by  another  creates  a  resulting  trust  in  the 
latter,  in  the  absence  of  any  evidence  of  his  intention  to  make  a 
gift  of  such  land,  or  of  any  relation  of  the  parties  from  which 
the  law  would  infer  such  intention.  Linnell  v.  Hudson,  59  S.  C. 
283  (37  S.  E.  Rep.  927).  Where  a  purchaser  of  land  causes 
it  to  be  conveyed  to  his  wife  or  child,  or  other  person  for 
whom  he  is  under  a  natural,  moral  or  legal  obligation  to  pro- 
vide, the  presumption  is  that  the  land  was  intended  as  a  gift, 
against  which  presumption  a  resulting  trust  can  be  declared 
only  on  clear  and  satisfactory  proof.  Euans  v.  Curtis,  190  111. 
197  (60  N.  E,  Rep.  56)  ;  Reynolds  v.  Blaisdell,  23  R.  I.  16  (49 
Atl  Rep.  42)  ;  Kreps  v.  Kreps,  91  Md.  692  (47  Atl.  Rep.  1028). 
The  prestimption  that  land  paid  for  by  a  parent  and  conveyed 
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to  a  child  is  an  advancement,  may  be  rebutted.  Elrod  v,  Coch- 
ran, 59  S.  C  467  (38  S.  E.  Rep.  122).  Under  Burns'  Ind.  Rev. 
St.  §§  3396,  3398,  although  a  conveyance  is  made  to  one  per- 
son, and  the  consideration  paid  by  another,  there  is  no  trust  in 
favor  of  the  latter  unless  the  title  is  taken  without  the  con- 
sent of  the  person  paying  the  consideration,  or  in  violation  of 
some  trust,  or  by  agreement  that  the  same  is  to  be  held  in 
trust.  Repp  v.  Lesher,  27  Ind.  App.  360  (61  N.  E.  Rep.  609). 
To  establish  a  resulting  trust  in  land,  under  this  statute,  on 
account  of  the  purchase  price  having  been  paid  by  one  and  the 
title  taken  in  another,  agreeing  to  hold  all  or  a  part  of  the  land 
in  trust  for  the  party  paying  the  purchase  money,  the  evidence 
of  payment,  and  of  the  proportion  paid,  must  be  clear  and 
unequivocal.  Hutton  v.  Cunningham,  28  Ind.  App.  295  (62 
N.  E.  Rep.  644).  Minn.  Gen.  Stat.  1894,  §  4280,  providing 
that  "when  a  grant  for  a  valuable  consideration  is  made  to  one 
person  and  the  consideration  therefor  is  paid  by  another,  no 
use  or  trust  shall  result  in  favor  of  the  person  by  whom  such 
payment  is  made,  but  the  title  shall  vest  in  the  person  named  as 
the  alienee  in  such  conveyance,  subject  only  to  the  provisions 
t)f"  a  section  which  follows,  for  the  benefit  of  the  creditors  of 
the  person  paying  the  consideration,  cannot  be  avoided  by  an 
oral  agreement  entered  into  by  and  between  the  person  paying 
the  money  consideration  for  the  grant  and  another  person 
named  as  alienee  in  the  conveyance,  that  the  latter  will  convey 
the  real  property  in  question  to  the  former  if  he  pays  all  taxes 
on  the  same,  and  also  pays  to  a  third  party  a  sum  of  money 
borrowed  for  the  purpose  of  paying  the  original  purchase  price 
of  the  land,  and  for  which,  defendant,  upon  plaintiflF's  solicita- 
tion, gave  her  promissory  not2  secured  by  a  mortgage  upon  the 
property.  To  enforce  such  an  agreement  would  be  a  palpable 
evasion  and  abolishment  of  the  statute,  notwithstanding  the  fact 
that  plaintiff  has  been  in  possession  of  the  land  in  accordance 
with  the  agreement,  and  has  made  substantial  improvements  re- 
lying thereon.  Anderson  v.  Anderson,  81  Minn.  329  (84  N. 
W.  Rep.  112).  Where  one  owning  a  two-thirds  interest  in  a 
tract  of  land  sold  at  a  partition  sale  agrees  with  another  that 
the  latter  should  purchase  the  property,  take  the  title  and  hold 
a  one-half  interest  in  trust  for  him,  and  without  further  consid- 
eration receipted  for  his  two-thirds  of  the  purchase  money,  a 
valid  trust  results  in  his  favor,  under  Mo.  Rev.  Stat.,  §§  3416, 
3417.  Butler  V.  Carpenter,  163  Mo.  597  (63  S.  W.  Rep.  823). 
Particular  evidence  held  insufficient  to  establish  a  resulting 
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trust  on  account  of  the  payment  of  purchase  money.  Brown  v. 
Brown,  62  Kan.  666  (64  Pac.  Rep.  599).  Wards  who  accept 
from  their  guardian  a  deed  of  trust  on  lands  to  secure  the  re- 
pajmient  of  funds  belonging  to  them  ysed  in  its  purchase, 
waive  their  right  to  enforce  a  resulting  trust  in  the  lands. 
Brown  v.  Brown,  107  Tenn.  349  (65  S.  W.  Rep.  413)- 

Sec.  699.  Trusts!  arising  from  payment  of  purchase 
money — ^When  trust  must  arise — Payment  of  aliquot  part. 
A  resulting  trust  must  arise  at  the  time  of  the  contract  of  pur- 
chase by  virtue  of  the  payment  of  the  purchase  money  from  the 
funds  of  the  cestui  que  trust,  or  securing  the  same  at  that  time 
to  be  thereafter  p^id,  so  as  to  make  them  a  part  of  the  contract 
of  purchase.  Moore  v.  Mustoe,  47  W.  Va.  549  (35  S.  E.  Rep. 
871 ;  81  Am.  St.  Rep.  812).  If  a  guardian  purchases  a  tract  of 
land  with  his  own  money  and  on  his  own  credit,  the  mere 
fact  that  he  satisfies  the  unpaid  purchase  money  out  of  the 
guardianship  funds,  which  afterwards  come  into  his  hands, 
will  not  create  a  resulting  trust  in  favor  of  the  ward.  Myers  v. 
Myers,  47  W.  Va.  487  (35  S.  E.  Rep.  868).  One  who  has 
paid  part  of  the  consideration  for  land,  the  title  to  which  i^ 
taken  in  another,  under  an  agreement  between  them  that  each 
is  to  hold  in  the  proportion  each  paid,  may  enforce  a  resulting 
trust  for  the  portion  of  the  land  paid  for  by  him,  though  he 
had  not  paid  for  it  until  after  the  agreement  and  before  the  deed 
was  taken,  and  though  the  portion  paid  by  him  was  not  an 
aliquot  part  of  the  whole.  Miller  v.  Miller,  99  Va.  125  (37  S. 
E.  Rep.  792).  As  to  the  payment  of  an  aliquot  part  not  being 
necessary,  this  case  follows  Currence  v.  Ward,  43  W.  Va.  367 
(27  S.  E.  Rep.  329),  epitomized  at  length  in  Ballard's  Law  of 
Rea)  Prop.,  Vol.  VI,  §  809. 

Sec.  700.  Trusts  arising  from  payment  of  purchase 
money — Conveyance  to  husband  or  wife.  The  presump- 
tion is  that  a  conveyance  by  a  htisband  to  his  wife,  without  any 
Qonsideration  from  her,  is  an  advancement;  and  against  this 
implication  no  implied  trust  can  anse  Shaw  v.  Jones,  156  Ind. 
60  (59  N.  E.  Rep.  166)  ;  Veeder  v.  McKinley-Lanning  Loan  & 
T.  Co.,  61  Neb.  892  (86  N.  W.  Rep.  98?).  Where  a  husband 
pays  for  land  and  causes  it  to  be  conveyed  to  his  wife,  a  pre- 
sumption arises  that  the  same  is  given  to  her  as  an  advance- 
ment, which  can  only  be  removed  by  proof,  of  which  he  has  the 
burden.    Lewis  v.  McGrathp  191  111.  401  (61  N.  E.  Rep.  135) ; 
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Dorman  v.  Dorman,  187  111.  154  (58  IJ.  E.  Rep,  235;  79  Am. 
St.  Rq).  210).  In  the  last  case  it  is  held  that  such  presump- 
tion is  overcome  by  proof  that  the  husband  immediately  after 
the  conveyance  took  possession  of  the  property,  made  perman- 
ent improvements  thereon,  paid  taxes,  controlled  and  managed 
it  as  his  own  with  her  consent,  and  that  it  constituted  a  part  of 
hia  entire  estate,  and  that  the  wife  said  that  the  land  was  con- 
veyed to  her  in  trust  for  her  husband.  The  presumption  that 
a  conveyance  of  lands  purchased  by  a  husband  to  his  wife  is  a 
gift  extends  to  the  improvements  afterward  made  by  him  on 
such  real  estate.  Selover  v.  Selover,  62  N.  J.  Eq.  761  (48  Atl. 
Rep.  522).  In  family  settlements  the  presumption  is  that  a 
conveyance  of  a  wife's  share  to  a  husband,  or  vice  versa,  is  a 
gift,  and  this  presumption  can  only^be  overcome  by  proof  of 
fraud  or  mistake.  Schellinger  v.  Selover,  N.  J.  Eq. 
(46  Atl.  Rep.  1058).  Where  property  has  been  purchased  with 
the  wife's  money,  and,  without  her  knowledge  and  consent,  the 
deed  is  made  in  the  husband's  name,  a  resulting  trust  arises 
in  her  favor,  which  will  be  enforced  by  a  court  of  equity. 
Standard  Mercantile  Co.  v.  Ellis,  48  W.  Va.  309  (37  S.  E. 
Rep.  593).  To  establish  a  resulting  trust  in  favor  of  a  wife*in 
lands  purchased  by  and  conveyed  to  her  husband  on  account 
of  her  means  having  been  used  in  the  purchase,  it  must  be 
made  to  appear  that  at  the  time  of  the  purchase  he  purchased 
for  her,  or  intended  to  purchase  for  her,  or  promised  to  take 
title  in  her  name,  or  was  expected  by  her  to  take  title  in  her 
name,  or  in  his  name  but  in  trust  for  her,  to  the  proportion  of 
the  land  which  her  means  bore  to  the  whole  of  the  purchase 
money.  McCormick  v.  Cook,  199  Pa.  St.  631  (49  Atl.  Rep. 
238).  That  a  husband  held  land  under  a  resulting  trust  in 
favor  of  his  wife  and  after  her  death  in  favor  of  her  heiirs  is 
not  established  by  the  fact  that  the  wife  gave  him  large  sums 
of  money  to  invest  for  her,  in  the  absence  of  a  showing  that  the 
land  in  question  was  purchased  with  the  money  of  the  wife, 
since  facts  creating  a  resulting  trust  must  be  clearly  proved. 
Jackson  v.  Kraft,  186  111.  623  (58  N.  E.  Rep.  298).  A  wife 
cannot  enforce  a  resulting  trust  in  a  farm  which  was  purchased 
by  her  husband  for  her,  but  the  title  of  which  he  took  in  his 
own  name,  simply  on  evidence  that  at  the  time  of  the  purchase 
she  loaned  him  money.  In  re  Commands  Estate,  197  Pa.  St. 
125  (46  Atl  Rep.  940).  For  particular  fact  cases  as  to  suf- 
ficiency of  evidence  to  establish  resulting  trusts  between  hus- 


661  EPITOME  OF  CASES  §  700, 701 

band  and  wife,  see  Hornsby  v.  City  Nat.  Bank,  (Tenn.  Ch.) 
6o  S.  W.  Rep.  i6o ;  Crawford  v.  Jones,  163  Mo.  577  (63  S.  W. 
Rep.  838). 
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Sec.  701.  Recovery  of  damages  for  appropriation  of 
right  of  way.  Under  S.  C.  Rev.  Stat.  1893,  §  IJS^*  ^  land- 
owner who  permits  a  railroad  company  to  enter  upon  his  lands 
and  commence  the  construction  of  its  road  thereon,  cannot 
maintain  trespass  against  such  company,  but  his  only  remedy 
is  to  seek  compensation  under  the  condemnation  statutes.  Ran- 
kin V.  Sievern  &  K.  R.  Co.,  58  S.  C.  532  (36  S.  E.  Rep.  997). 
The  acquiescence  of  a  landowner  in  condemnation  proceedings 
by  a  railroad  company,  while  amounting  to  a  waiver  of  his 
right  to  maintain  ejectment,  is  not  a  waiver  of  his  right  to  re- 
cover damages  by  an  independent  suit,  Chicago, /etc,  Ry.  Co.  v. 
I%ttison,  26  Ihd.  App.  295  (59  N.  E.  Rep.  688)  ;  nor  does  a 
judgment  against  a  landowner  in  an  action  in  ejectment  bar  a 
recovery  by  him  of  damages  on  account  of  the  appropriation  of 
his  land.  Southern  Ry.  Co.  v.  Cowan,  129  Ala.  577  (29  So. 
Rep.  985).  A  company  which  has  succeeded  to  the  rights  of 
a  railroad  company  that  entered  upon  land  and  constructed  a 
railroad  thereon  without  paying  the  compensation  as  required 
by  the  constitution,  is  liable,  as  was  the  original  company,  to 
pay  the  compensation.  Southern  Ry.  Co.  v.  Hood,  126  Ala. 
312  (28  So.  Rep.  662;  85  Am.  St.  Rep.  32).  The  length  of 
time  the  original  part  of  a  railroad  has  been  in  operation  cannot 
affect  the  right  of  a  landowner  to  recover  for  damages  caused 
by  the  operation  of  an  extension.  Illinois  Cent.  R.  Co.  v. 
Turner,  194  111.  575  (62  N.  E.  Rep.  798).  Possession  of  a 
tenant  is  the  possession  of  the  land-owner  so  as  to  entitle  the 
latter  to  maintain  an  action  against  a  railroad  company  for.  dam- 
ages for  appropriating  a  right  of  way.  Chicago,  etc.  Ry.  Co. 
V.  Pattison,  26  Ind.  App.  295  (59  N.  E.  Rep.  688).  A  com- 
plaint for  damages  for  the  wrongful  taking  of  land  by  a  rail- 
road company  is  sufficient  when  it  alleges  that  plaintiff  is  the 
owner,  that  he  was  in  peaceable  possession  and  that  defendant, 
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without  plaintiff's  permission,  and  without  payment  of  com- 
pensation, appropriated  the  land  and  has  since  held  exclusive 
possession,  and  deprived  plaintiff  of  its  ifee  and  occupation ;  the 
fact  that  the  appropriation  was  not  in  compliance  with  the  stat- 
ute being  a  matter  of  defense.  Chicago,  etc.  Ry.  Co.  v.  Patti- 
son,  26  Ind.  App.  295  (59  N.  E.  Rep.  688).  Where  a  railroad 
company  has  entered  into  an  agreement  with  the  officers  of  a 
church  to  pay  the  expense  of  repairs  to  the  church  building, 
made  necessary  by  excavations  for  the  track  of  the  railroad  and 
to  erect  a  retaining  wall  for  the  protection  of  the  church  prop- 
erty so  as  to  make  it  safe,  and  in  compliance  with  said  agree- 
ment had  erected  the  wall  and  paid  the  cost  of  the  repairs,  tak- 
ing a  receipt  acknowledging  such  payment  in  full  settlement 
and  discharge  of  all  damages  done  to  the  church,  but  later  the 
church  sustained  damages  arising  from  weakness  of  the  wall 
produced  by  the  vibration  from  running  trains,  it  was  held  that 
the  last  injury  was  separate  and  distinct  from  that  arising 
from  the  excavation,  and  was  not  embraced  in  the  settlement. 
Rector  etc..  of  Church  of  Holy  Communion  v.  Paterson  R.  Co., 
66  N.  J.  L.  218  (49  Atl.  Rep.  1030 ;  55  L.  R.  A.  81). 

Sec.  702.  Agreements  to  convey  right  of  way — Rem- 
^Ay  for  breach.  Upon  refusal  of  one  contracting  to  sell  and 
convey  a  right  of  way  to  a  railroad  company,  to  perform  his 
agreement,  the  company  either  may  rescind  the  contract,  re- 
covering what  it  has  paid,  sue  for  damages  or  seek  specific  per- 
formance ;  and  subsequent  condemnation  of  the  right  of  way 
does  not  bar  an  action  by  the  company  for  damages  for  breach 
of  the  contract.  Baltimore  &  O.  S.  W.  R.  Co.  v.  Adams,  27 
Ind.  App.  185  (60  N.  E.  Rep.  1004).  A  railroad  company 
which  enters  into  an  agreement  for  the  conveyance  of  a  right 
of  way,  it  having  the  lawful  power  to  make  such  contract,  can 
enforce  specific  performance  of  the  contract  the  same  as  a 
private  person,  and  the  fact  that  excavations  and  embankments, 
made  in  constructing  an  electric  railroad,  interfere  with  the 
use  of  land  on  each  side  of  the  right  of  way  and  depreciate  its 
value,  will  not  prevent  the  enforcement  of  the  adjoining  land 
owners'  contract  to  convey  the  right  of  way  as  soon  as  the  road 
is  completed,  for  such  injuries  will  be  presumed  to  have  been 
in  contemplation  of  the  parties  when  the  contract  was  made. 
St.  Louis,  etc.  Ry.  Co.  v.  Van  Hoorebeke,  191  111.  633  (61  N. 
E.  Rep.  326) . 
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Sec.  703.  Grants  of  right  of  way — Conditions,  cov- 
enants and  limitations.  A  stipulation  in  a  deed  of  a  right  of 
way  to  a  railroad  company  that  "this  covenant  is  made  upon 
the  express  conditions  that  said  railway  company  shall  main- 
tain a  passenger  depot  at  the  place  where  the  passenger  depot 
of  said  company  is  now  located  and  erected  on  said  premises, 
and  stop  thereat  all  its  accommodation  trains  to  take  and  leave 
passengers/*  is  valid ;  and  continues  so  long  as  the  grantee  holds 
and  uses  the  land.  Gray  v.  Chicago,  M.  &  St.  P.  R.  Co.,  189 
III.  400  (59  N.  E.  Rep.  950).  A  stipulation  of  this  character 
creates  a  condition  subsequent,  and  if  such  railroad  and  depots 
are  not  built,  or  are  afterwards  abandoned,  it  is  a  breach  of  the 
condition,  and  the  right  of  way  reverts  to  the  owners  of  the  ad- 
joining land,  Lyman  v.  Suburban  R.  Co.,  190. 111.  320  (60  N. 
E.  Rep.  515;  52  L.  R.  A.  645)  ;  and  a  railroad  company  re- 
taining and  using  a  right  of  way  granted  to  it  upon  a  condi- 
tion of  this  character  may  be  subjected  to  an  action  for  rescis- 
sion of  the  contract  or  for  damages  by  its  grantor,  where  it  fails 
to  rebuild  the  depot  after  its  destruction,  although  the  scheme 
of  the  gjantor  to  build  up  a  town  in  connection  with  the  depot 
had  proved  a  failure.  Yazoo  &  M.  V.  R.  Co.  v.  Baldwin,  78 
Miss.  57  (29  So.  Rep.  763).  A  stipulation  in  a  deed  of  land  to 
a  railroad  company  that  "a  depot  shall  be  erected  thereon 
when  said  railroad  is  ready  for  operation  of  trains  thereon 
through  said  land,"  imports  that  the  railroad  company  will 
build  such  a  depot  and  maintain  such  a  station  as  is  fairly  ade- 
quate to  the  business  to  be  done  there,  and  is  not  complied  with 
by  the  erection  of  a  small  building  called  a  "depot"  for  tem- 
porary uses  until  the  company  could  build  a  permanent  struc- 
ture. Ecton  V.  Lexington  &  E.  Ry.  Co.,  (Ky.)  59  S.  W.  Rep. 
864  (22  Ky.  Law  Rep.  1133). 

A  condition  in  a  deed  of  a  right  of  way  to  a  railroad  com- 
pany over  land  in  a  town,  that  the  company  shall  construct, 
operate  and  maintain  a  railroad  over  such  way  is  not  satisfied 
byjthe  operation  of  a  road  thereon  for  a  limited  period,  but  con- 
tinues as  long  as  the  company  holds  the  land ;  such  conditions 
are  in  the  nature  of  covenants  running  with  the  land,  and  are 
binding  on  the  company's  grantees,  and  cannot  be  released  by 
the  town  authorities.  Lyman  v.  Suburban  R.  Co.,  190  111.  320 
(60  N.  E.  Rep.  515 ;  52  L.  R.  A.  645).  A  conveyance  of  land 
"for  railroad  purposes  only,  and,  if  not  so  used,  then  it  is  to  re- 
vert to  the  parties  of  the  first  part,"  is  not  breached  by  the 
operation  only  by  gravel  trains  from  time  to  time,  but  at  no 
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stated  times.  Behlow  v.  Southern  Pac.  R.  Co.,  130  Cal.  16  (62 
Pac.  Rep.  295).  A  forfeiture  will  not  be  enforced  against  an 
electric  railroad  company  which  has  stipulated  in  the  contract 
for  the  purchase  of  its  right  of  way  that  if  the  road  is  not  com- 
pleted and  in  operation  by  May  ist  all  rights  of  the  company 
shall  cease  and  revert  to  the  land  owner,  where  the  road  had 
been  completed  by  May  ist  so  that  construction  trains  carrying 
passengers  were  run  over  the  road,  but  the  formal  opening  did 
not  take  place  until  the  20th  of  May.  St.  Louis  etc.  Ry.  Co.  v. 
Van  Hoorebeke,  191  III.  633  (61  N.  E.  Rep.  326).  A  forfeiture 
can  be  enforced  only  on  account  of  a  breach  of  such  stipula- 
tions in  a  deed  of  a  right  of  way,  for  which  it  clearly  imposes 
a  forfeiture  as  a  penalty.  Gratz  v.  Highland  Scenic  R.  Co., 
165  Mo.  211  (65  S.  W.  Rep.  223).  A  condition  in  a  deed  of 
a  right  of  way  to  a  railroad  company  requiring  it  to  keep  the 
railroad  fenced,  may  be  enforced  against  one  subsequently  ac- 
quiring the  company's  title  through  foreclosure.  Kelly  v. 
Nypano  R.  Co.,  200  Pa.  229  (49  Atl.  Rep.  779 ;  86  Am.  St.  Rep. 
715).  In  a  grant  of  a  right  of  way,  the  words  "give,  g^ant, 
bargain,  sell,  confirm,  remise,  release,  and  forever  quit-claim" 
do  not  amount  to  a  covenant  to  prepare  such  right  of  way  for 
use  by  the  grantees,  nor  does  a  provision  in  the: "  habendum 
clause  of  the  grant  that  neither  the  releasor,  his  heirs,  nor  any 
person  claiming  under  him,  should  have  any  claim,  right  or  title 
in  or  to  the  right  of  way  amount  to  any  thing  more  than  to  ex- 
clude the  releasor  and  all  claiming  under  him  from  any  estate 
inconsistent  with  the  right  of  way.  McCusker  v.  Spier,  72 
Conn.  628  (45  Atl.  Rep.  loii).  Particular  conveyance  of  right 
of  way  held  to  be  conditional.  Hannibal  &  St.  J.  R.  Co.  v. 
Frowein,  163  Mo.  i  (63  S.  W.  Rep.  500). 

Sec.  704.    Grants  of  right  of  way — Construction.    In 

Wisconsin  it  is  held  that  where  a  railroad  company  receives  a 
warranty  deed  of  a  strip  of  land  for  its  track,  it  does  not  take 
a  mere  easement,  but  a  title  in  fee,  subject  at  most  to  forfeiture 
for  nonuser  or  misuser.  Hicks  v.  Smith,  109  Wis.  532  (85  N. 
W.  Rep.  512).  The  conveyance  of  land  for  railroad  purposes 
will  ordinarily  vest  in  the  grantee  the  same  rights  as  though  the 
land  had  been  acquired  by  condemnation ;  and  the  conve)rance 
will  be  held  to  be  a  release  of  all  damages  which  would  be  pre- 
sumed to  be  included  in  the  award  of  damages  if  the  property- 
had  been  condemned.  Hileman  v.  Chicago  Ry.  Co.,  113  la. 
59T  (85  N.  W.  Rep.  800).    A  provision  in  a  deed  of  a  right  of 
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way  to  a  railroad,  "this  right  of  way  to  be  exclusive  for  one 
year,"  merely  gives  the  company  an  exclusive  right  for  one 
year  over  the  grantor's  land,  ^nd  does  not  impose  upon  it  the 
duty  of  entering,  upon  the  land  within  one  year,  under  penalty 
of  a  reversion  of  the  grant.  Virginia  &  S.  W.  R.  Co.  v.  Crow, 
io8  Tenn.  17  (64  S.  W.  Rep.  485).  Where  a  deed  conveying 
a  right  of  way  to  a  railroad  company  and  its  successors  re- 
served to  the  grantor  and  his  heirs  the  right  "to  all  the  water 
power  created  by  a  dam  on  the  premises  of  the  present  height 
of  the  rolling  part  of  the  dam  now  standing  on  the  premises," 
injunction  will  lie  against  a  successor  of  such  company  taking  a 
substantial  quantity  of  water  from  the  dam  under  claim  of 
riparian  proprietor.  Whitney  v.  Fitchburg  R.  Co.,  178  Mass. 
559  (60  N.  E.  Rep.  384).  The  grantor  of  a  rigfit  of  way  over 
a  strip  of  land  occupied  by  buildings  has  a  right  to  continue 
their  use  until  the  grantee  removes  them  or  gives  notice  of  his 
intention  so  to  do.  McCusker  v.  Spier,  72  Conn.  628  (45  Atl. 
Rep.  ion).  A  railroad  company  which  has  procured  a  right 
of  way  "for  the  purposes  of  constructing,  maintaining,  and 
operating  thereon  a  railroad,  with  all  the  necessary  appurten- 
ances, and  for  all  uses  and  purposes  connected  with  the  con- 
struction, repairs,  maintenance,  and  complete  operation  of  said 
railroad,"  may  elevate  its  tracks  without  liability  to  an  adjoin  • 
ing  owner  who  deraigns  his  title  from  the  same  grantor,  as 
such  owner  takes  his  land  with  notice  of  the  rights  of  the  rail- 
road company  under  a  recorded  deed  to  its  right  of  way.  Kotz 
V.  Illinois  Cent.  R.  Co.,  188  III.  578  (59  N.  E.  Rep.  240). 
Where  several  railroad  companies,  desiring  to  obtain  terminal 
facilities  in  a  city,  procured  a  lease  of  land  suitable  for  a  sta- 
tion, etc.,  a  clause  of  which  lease  read  as  follows:  "It  is  under- 
stood and  agreed  that  the  property  is  and  shall  be  subject  to 
a  right  of  way  across  and  over  the  same  for  a  railroad  to  be 
constructed  in  the  most  convenient  form  for  a  double  track, 
and  to  be  built  so  as  to  enable  all  parties  lessees  to  reach  any 
passenger  station  which  may  be  built  for  ufee  of  such  lessees," 
it  was  held  that  this  clause  of  the  lease  was  not  a  reservation 
to  the  lessors  of  the  right  of  way  described  therein,  but  that  the 
clause  was  a  covenant  between  the  lessor  and  lessees  to  subject 
the  leased  premises  to  a  right  of  way  in  favor  of  the  lessees, 
so  they  might  reach  the  station  intended  to  be  built.  Detroit 
Union  Railroad  Co.  v.  Fort  St.  Union  Depot  Co.,  128  Mich. 
184  (87N.  W.  Rep.  214). 
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Sec.  705.  Use  of  right  of  way — Sowing  Bermuda  grass 
on  to  preserve  embankments — Damages  to  adjacent  own- 
ers. A  railroad  company  planting  Bermuda  grass  on  its 
right  of  way  to  preserve  embankments  is  not  liable  for  damages 
resulting  to  adjacent  land  by  the  spreading  of  the  grass  thereto, 
in  the  absence  of  proof  that  the  planting  of  such  grass  was  an 
unjustifiable  use  of  the  property,  or  that  a  person  of  ordinary 
prudence  would  not  have  so  planted  it.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Oakes,  94  Tex.  155  (58  S.  W.  Rep.  999 ;  52  L.  R.  A.  293 ;  86 
Am.  St.  Rep.  835).  The  court  say :  "In  the  case  of  McCutchen 
V.  Blanton,  59  Miss.  116,  owners  of  farms  sought  to  enjoin  an 
adjoining  proprietor  from  sewing  upon  his  land  the  seed  of 
Johnson  grass,  asserting  that,  if  sown,  the  grass  seeds  and 
joints  would  be  carried  by  wind,  water  and  animals,  and  birds 
upon  their  lands  and  would  there  take  root,  and  spread  and  de- 
stroy its  usefulness  for  corn,  cotton,  and  other  crops.  The  su- 
preme court  said :  'How  far  every  one  has  the  right  to  plant  in 
his  own  soil  anything  he  pleases  which  is  useful  and  beneficial 
although  the  natural  and  probable  consequence  may  be  its 
spreading  to  the  adjacent  lands  of  others  by  the  operation  of 
what  may  be  called  "natural  causes,"  is,  so  far  as  we  can  learn, 
undecided  by  any  court.'  After  referring  to  and  distinguishing 
other  cases,  the  opinion  proceeds :  *But  in  this  case  we  have  a 
controversy  between  proprietors  of  the  fee  sustaining  no  oth^r 
relation  to  each  other  than  that  which  the  ownership  of  neigh- 
boring lands  imposes,  as  to  the  right  of  one  to  plant  in  his  own 
soil.  Certainly  the  complainants  in  this  case  have  the  right  to 
devote  their  lands  to  cotton,  corn,  or  other  products,  and  to 
preserve  them  for  the  continued  production  of  such  crops.  Per- 
haps the  appellant  has  the  same  right  to  devote  his  land  to  a 
valuable  and  useful  grass,  even  if  his  doing  so  shall  ultimately 
cause  the  adjacent  lands  of  others  to  be  converted  into  grass 
fields,  by  causes  other  than  his  direct  agency  to  produce  such  a 
result.  We  are  met  by  conflicting  rights.  There  must  be  a 
balancing  of  them.  There  should  be  no  restriction  of  the  just 
right  of  one  further  than  is  necessary  to  protect  another  in 
the  enjoyment  of  his.  It  may  be  an  incident  of  the  social  state 
and  contiguity  of  territory  thit  each  owner  must  bear  the  con- 
sequence of  the  exercise  of  the  right  of  every  other  proprietor 
to  pursue  that  particular  kind  of  agriculture  he  may  choose. 
it  may  be  that  unlimited  freedom  in  this  respect  to  each  pro- 
prietor is  the  surest  guaranty  of  the  good  o£  all.  We  will  not 
decide  this  now,  but  content  ourselves  with  the  suggestion 
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made,  and  place  our  conclusion  on  other  grounds  as  sufficient 
to  sustain  it.*  The  injunction  was  refused  because  the  evidence 
did  not  show  with  sufficient  certainty  that  the  sowing  of  the 
seed  would  result  in  the  consequences  averred.  It  may  be 
conceded  that  if  a  mischievous  grass,  not  naturally  growing 
upon  land,  but  brought  there  by  its  owner,  would  inevitably 
so  spread  upon  adjoining  farms  as  to  destroy  their  capacity  to 
produce  any  other  crops,  the  introduction  of  it  would  be  an 
unreasonable  use  of  his  land  by  such  owner,  because  it  would 
force  others  to  forego  all  other  uses  of  their  own  property. 
And  so  it  might  by  under  other  circumstances  less  extreme  than 
those  supposed.  But  it  is  obvious  that,  to  establish  a  liability 
of  this  sort,  the  evidence  must  show  the  facts  necessary  to  give 
rise  to  it. 

It  is  conceded  by  all  authorities  that  damage  or  incon- 
venience sustained  by  one  from  a  state  of  things  naturally  exist- 
ing upon  the  land  of  another  furnishes  no  ground  of  complaint 
against  the  latter.  In  Giles  v.  Walker,  24  Q.  B.  Div.  656,  the 
defendant  had  denuded  his  land  adjoining  plaintiff's  of  the  tim- 
ber which  stood  upon  it,  and  thistles  sprang  up  which  the  de- 
fendant failed  to  mow  periodically,  and,  in  consequence,  their 
seeds  were  blown  upon  plaintiff's  land,  and  produced  a  heavy 
growth  of  the  weed  upon  it.  Plaintiff  sued  to  recover  for  the 
damage  thus  done  to  his  land.  Chief  Justice  Coleridge  said: 
'I  never  heard  of  such  an  action  as  this.  There  can  be  no  duty, 
as  between  adjoining  occupiers,  to  cut  the  thistles,  which  are  the 
natural  growth  of  the  land.'  While  Bermuda  grass  is  not  in- 
digenous to  the  soil  in  this  state,  it  may  be  found  that  in  locali- 
ties it  has  so  long  and  so  extensively  grown  that  the  reason  of 
this  rule  would  apply  to  it. 

We  have  so  far  treated  the  question  as  if  appellant  occu- 
pied the  position  of  any  other  landowner.  It  has  the  right  to 
use  the  land  acquired  for  its  right  of  way  for  all  purposes 
proper  to  the  prudent  maintenance  and  operation  of  its  road, 
and,  if  Bermuda  grass  is  useful  as  an  instrumentality  for  keep- 
ing its  roadbed  in  order,  it  has,  we  think,  the  right  to  so  use  it 
with  the  restrictions  laid  upon  persons  generally.  The  neces- 
sity or  importance  of  using  it  may  vary  with  the  purposes  to  be 
accomplished  thereby,  and  the  limited  extent  to  which  such 
companies  can  use  the  land  may  influence  the  inquiry  whether 
or  not,  under  all  the  circumstances,  such  a  use  is  reasonable, 
but  in  this  respect  only  is  there  a  difference  affecting  this  ques- 
tion between  the  rights  of  such  companies  and  other  landown- 


§  705  RIGHT  OF  WAY.  668 

f 

ers.  They  would  not  be  liable  for  an  act  which  is  a  reasonable 
use  of  the  right  of  way  for  proper  purposes  further  than  nat- 
ural persons  would  be.  Railway  Co.  v.  Meadows,  73  Tex.  35 
( II  S.  W.  Rep.  145 ;  3  L.  R.  A.  565). 

In  the  case  of  Brock  v.  Railroad  Co.,  35  Vt.  373,  a  com- 
pany authorized  to  acquire  a  right  of  way,  and  to  operate  and 
maintain  a  railway,  and  required  by  law  to  fence  its  track, 
planted  willow  trees  along  the  line  separating  its  right  of  way 
from  the  adjoining  lands,  in  low,  marshy  ground,  intending  that 
the  trees  should  grow  and  furnish  posts  for  its  fence,  and,  at 
the  same  time,  prevent  the  washing  away  of  the  embankment. 
Adjoining  farm  owners  sued  to  enjoin  the  planting  of  the  trees, 
alleging  that  they  would  spread  their  branches  over,  and  extend 
their  roots  into,  their  land,  and  that  sprouts  would  spring  up 
therefrom,  and  their  lands  would  be  so  shaded,  exhausted,  and 
injured  as  to  render  them  almost  valueless  for  the  purpose  of 
cultivation.  The  court,  after  pointing  out  the  great  injury 
which  the  evidence  showed  would  probably  be  caused  to  the 
lands  of  complainants,  said:  *By  their  charter,  the  company 
were  bound  to  fence  their  road,  and  it  was  in  view  of  this  obli- 
gation that  the  price  to  be  paid  was  fixed  upon  by  the  commis- 
sioners or  the  parties ;  but  evidently  neither  party  contemplated 
that  the  road  was  to  be  fenced  in  this  unusual  and  extraordin- 
ary manner,  in  a  way  that  should  virtually  destroy  or  render 
nearly  worthless  an  amount  of  land  along  the  sides  of  the  road, 
nearly,  if  not  quite,  equal  to  the  amount  taken,  and  that,  too,  by 
the  introduction  into  the  farms  of  the  willow  trees,  which  some 
of  the  witnesses  represent  as  the  common  enemy  of  the  fanner 
of  that  vicinity,  and  one  with  which  they  have  been  contending 
half  their  lives, — sl  tree  that  most  of  the  witnesses  seem  to 
consider  as  injurious  to  the  surrounding  lands  to  an  extent  be- 
yond that  of  most  other  trees.  Whether  one  of  two  adjoining 
owners  holding  their  titles  in  fee,  and  for  the  ordinary  purposes 
of  cultivation,  would  have  the  right  to  construct  a  fence  in  this 
manner  on  the  line  between  them  to  the  manifest  injury  of  the 
other,  is  a  question  we  are  not  now  called  upon  to  decide.  But 
we  think,  in  order  to  justify  the  railroad  company  in  resorting 
to  this  method  of  fencing  their  road,  in  view  of  its  effect  upon 
the  adjoining  proprietor,  there  must  be  some  strong  and  con- 
trolling necessity  for  their  doing  so.  And  we  are  wholly  un- 
able to  find  from  the  evidence  the  existence  of  any  such  neces- 
sity. There  would  seem  from  the  testimony  to  be  no  great 
difficulty,  with  but  slight  additional  expense,  in  constructing  a 
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fence  in  the  ordinary  form  that  would  withstand  the  freshets 
that  the  fences  on  this  road  are  subject  to/  This  extract  will 
serve  to  show  the  facts  made  to  appear  upon  which  the  relief 
was  granted,  viz.  that  the  fencing  was  done  in  an  'unusual  and 
extraordinary  manner/  inflicting  great  damages  upon  others 
without  any  'strong  and  controlling  necessity  therefor/  which 
facts  are  wholly  absent  from  the  present  case.  Since  the  plant- 
ing of  the  grass  was  not  of  itself  unlawful,  and  is  not  shown 
to  have  been  done  under  circumstances  to  make  it  an  unjusti- 
fiable use  of  its  property  by  appellant,  we  conclude  that  it  is 
not  shown  to  be  liable  for  the  damage  of  which  appellee  com- 
plains.*' 

Sec.  706.  Use  of  right  of  way — Controlling  use  of 
by  hackmen.  A  railroad  company  which  has  granted  to  one 
the  exclusive  privilege  of  entering  upon  its  station  grounds  to 
solicit  passengers  and  baggage  may  have  an  injunction  against 
another  hackman  who  persists  in  entering  upon  such  grounds 
for  that  purpose  after  notice  to  cease  doing  so.  Boston  &  M.  R. 
R.  Co.  V.  Sullivan,  177  Mass.  230  (58  N.  E.  Rep.  689).  A 
railway  company  may  grant  to  one  baggage  company  the  ex- 
clusive privilege  of  entering  its  grounds  to  solicit  baggage,  not- 
withstanding Va.  Laws  1891-92,  p.  965,  forbidding  common 
carriers  from  giving  preferences  to  particular  persons  in  any 
respect.  Norfolk  &  W.  Ry.  Co.  v.  Old  Dominion  Baggage  Co., 
99  Va.  Ill  (37  S.  E.  Rep.  784;  50  L.  R.  A.  722).  A  railroad 
company  having  the  fee  in  its  right  of  way  where  it  is  crossed 
by  a  street  may  control  the  use  of  the  street  by  hackmen  within 
the  limits  of  its  right  of  way.  New  York,  N.  H.  &  H.  R.  Co. 
v.  Bork,  23  R.  I.  218  (49  Atl.  Rep.  965).  The  court  say:  "We 
are  of  opinion  that  the  single  issue  here  presented  is  governed 
by  the  decision  of  this  court  in  the  like  case  of  Griswold  v. 
Webb,  (decided  in  1899)  16  R.  I.  649  (19  Atl.  Rep.  143;  7  L. 
R.  A.  302),  in  which  the  court  say:  *A  railroad  station  or 
steamboat  wharf  is  to  some  extent  a  public  place.  The  public 
have^  the  right  to  come  and  go  there  for  the  purpose  of  travel, 
for  taking  and  leaving  of  passengers,  and  for  other  matters 
growing  out  of  the  business  of  the  company  as  a  common  car- 
rier, but  the  company  has  the  right  to  say  that  no  business  of 
any  other  character  shall  be  carried  on  within  the  limits  of  its 
property.  It»  has  the  right  to  say  that  no  one  shall  come  there 
to  solicit  trade  simply  because  it  may  be  convenient  for  trav- 
elers, and  so  to  say  that  none  except  those  whom  it  permits 
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shall  solicit  in  the  business  of  hacking  or  expressing.  When 
notice  of  such  prohibition  has  been  given,  the  license  which 
otherwise  might  be  implied  is  at  an  end,  and  it  is  the  duty  of 
persons  engaged  in  any  such  business  to  heed  the  notice  and  to 
retire  from  the  premises/  The  rule  as  thus  laid  down  by  the 
court  finds  support  in  the  decisions  of  other  states.  To  the  same 
effect  are  the  two  recent  cases  decided  in  1900  by  tlie  supreme 
judicial  court  of  Massachusetts,  of  Railroad  Co.  v.  Brown,  177 
Mass.  65  (58  N.  E.  Rep.  189;  52  L.  R.  A.  418),  and  Railroad 
Co.  V.  Sullivan,  177  Mass.  230  (58  N.  E.  Rep.  689).  In  the 
latter  case,  Lothrop,  J.,  in  issuing  an  injunction  against  the  de- 
fendant, quotes  with  approval  the  language  of  Lord  Chancel- 
lor Selborne,  in  Goodson  v.  Richardson,  9  Ch,  App.  221,  as 
follows :  *I  cannot  look  upon  this  case  otherwise  than  as  a  de- 
liberate and  unlawful  invasion  by  one  man  of  anothe'^'s  land  for 
the  purpose  of  a  continuing  trespass,  which  is  in  law  i.  series 
of  trespasses  from  time  to  time  to  the  gain  and  profit  of  the 
trespasser,  without  the  consent  of  the  owner  of  the  land ;  and  It 
appears  to  me,  as  such,  to  be  a  proper  subject  for  an  injimc- 
tion.'  The  same  rule  obtains  in  New  York.  In  Brown  v. 
Railroad  Co.,  75  Hun,  359  (27  N.  Y.  Supp.  69) — ^affirmed  by 
the  court  of  appeals  in  1897,  in  151  N.  Y.  674  (46  N.  E.  Rep. 
1 145), — ^the  court  say:  'When  the  passengers  alight  from  cars 
at  the  falls,  defendant's  contract  relations  with  them  are  ended. 
The  business  the  passengers  employ  it  to  do  has  been  per 
formed.  The  defendant  owes  them  no  further  duty.  It  is  after 
the  relations  of  the  passenger  and  the  company  are  ended  that 
the  plaintiff's  opportunity  to  deal  with  them  commences.  His 
business  is  to  take  the  passenger  in  his  carriage  at  that  time, 
and  drive  him  about  the  city  for  a  consideration.*  Ard  the 
court  continues :  *What  right  has  the  plaintiff  to  demand  that 
the  defendant  shall  appropriate  to  him  for  the  purpose  of  car- 
rying on  his  private  business,  its  yards  and  cars,  and  that  with- 
out paying  any  thing  for  it  ?  *  *  *  If  the  plaintiff  be  right 
in  his  contention,  it  logically  follows  that  any  one  wishing  to 
engage  in  the  business  of  selling  papers,  pamphlets,  stationery, 
etc.,  has  the  right,  if  he  can  find  an  unoccupied  comer  in  a  rail- 
road depot,  to  insist  upon  occupying  it  for  his  business,  if  any 
other  person  shall  be  occupying  a  place  in  said  depot  for  a  like 
business  by  permission  of  the  company.'  See,  also  Railroad 
Co.  v.  Flynn,  74  Hun,  124  (26  N.  Y.  Supp.  859)  ;  Railroad  Co. 
v.  Sheeley,  (N.  Y.  Sup.)  27  N.  Y.  Supp.  185 ;  Railroad  Co.  v. 
Warren,  (N.  Y.  Sup.)  64  N.  Y.  Supp.  781,  decided  in  1900. 
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The  same  question  came  before  the  supreme  court  of  errors 
of  Conecticut  in  1898,  in  the  case  of  Railroad  Co.  v.  Scovill, 
71  Conn.  136  (41  Atl.  Rep.  246;  4^  L.  R.  A.  157;  71  Am.  St. 
Rep.  159),  and  the  rule  is  thus  declared  by  Baldwin,  J.,  as  fol- 
lows :  *A  railroad  company  which  is  operating  a  railroad  in  its 
possession  has  the  ordinary  right  belonging  to  every  owner  of 
real  estate  to  exclude  from  entry  upon  it  all  who  come  without 
its  consent  and  can  show  no  superior  legal  title.'  Says  Bleck- 
ley, C.  J.,  iri  Fluker  v.  Railroad  Co.  81  Ga.  461  (8  S.  E.  Rep. 
529;  12  Am.  St.  Rep.  378),  affirmed  in  Cates  v.  Cab  Co.,  (de- 
cided in  1899)  107  Ga.  636  (34  S.  E.  Rep.  372;  46  L.  R.  A. 
431)  :  'We  cannot  believe  that  there  is  a  sort  of  right  of  com- 
mon lodged  in  the  public  at  large  to  enter  upon  lands  on  which 
railroads  are  located,  and  over  which  they  have  secured  the 
right  of  way.  Such  lands  the  railroad  companies  may  inclose 
by  fences,  if  they  choose  to  do  so,  and  exclude  any  and  all  per- 
sons whomsoever.  Their  dominion  over  the  same  is  no  less 
complete  or  exclusive  than  that  which  every  owner  has  over  his 
property.  If  they  do  not  choose  to  erect  fences  and  make  in- 
closures,  they  may,  by  mere  orders,  keep  off  intruders,  and  they 
may  treat  as  intruders  all  who  come  to  transact  their  own  bus- 
iness with  passengers  or  with  persons  other  than  the  compan- 
ies themselves.* " 

Sec.  707.  Right  of  street  railroad  to  cross  railroad 
track.  A  street  railway  company  having  a  right  to  con- 
struct its  lines  upon  the  streets  of  a  city  upon  which  they  con 
stitute  no  additional  servitude,  may  construct  such  lines  across 
the  track  of  a  railroad  company  crossing  a  street,  without  insti- 
tuting condemnation  proceedings  or  being  required  to  pay  dam- 
ages. Southern  Ry.  Co.  v.  Atlanta  Ry.  &  Power  Co.,  iii  Ga. 
679  (36  S.  E.  Rep.  873 ;  51  L.  R.  A.  125)  ;  Louisville  &  N.  R. 
Co.  V.  Bowling  Green  Ry.  Co.  Ky.  (63  S.  W.  Rep.  4 
23  Ky.  Law  Rep.  273).  The  last  case  construes  and  applies 
Ky.  const,  §  216,  citing  numerous  authorities,  and  in  the  first 
case  the  court  say:  "This  question  however  has  been  passed 
upon  by  courts  of  last  resort  in  other  states,  and  we  have 
failed  to  find  a  single  case  where  it  has  ever  been  held  that  a 
street-car  company,  it  matters  not  by  what  power  its  cars  are 
propelled,  did  not  have  a  right,  after  receiving  a  grant  from 
proper  municipal  or  government  authorities,  to  use  streets,  and 
to  pass  over  the  lines  of  other  railways  that  may  cross  such 
streets,  without  being  liable  in  damages  to  such  other  railway 
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companies.  There  is,  however,  abundant  authority  to  sustain 
the  contrary  view.  In  Chicago  &  C.  Terminal  Ry.  Co.  v.  Whit- 
ing, H.  &  E.  C.  St.  Ry.  Co.,  139  Ind.  297  (38  N.  E.  Rep.  604; 
26  L.  R.  A.  337;  47  Am.  St.  Rep.  264),  it  was  held:  'Since  it 
is  the  settled  law  of  this  state  that  a  street  railway  is  not  an 
additional  burden  to  that  of  the  easement  which  the  general 
public  has  in  the  street,  and  that  the  street-railway  company's 
right  to  use  the  street  is  founded  on  that  easement,  it  must  be 
held  that  the  right  of  a  street  railway  to  cross  over  the  tracks  of 
a  steam  railway  laid  on  such  street  is  subject  to  no  conditions 
other  than  those  to  which  the  general  public  is  subject  in  trav- 
eling over  such  streets.  Hence  it  is  not  error  to  enjoin  a  steam- 
railway  company  from  interfering  with  a  street-railway  com- 
pany where  the  latter  is  proceeding  to  construct  a  proper 
crossing  at  its  own  expense.'  In  that  case  it  appeared  that  a 
steam-railway,  company  sought  to  interfere  with  a  street-railway 
company,  which  was  operated  by  electricity,  and  to  prevent  it 
from  proceeding  to  construct  a  crossing  over  the  railway  of  the 
former.  The  street-railway  company  applied  for  an  injunction 
and  the  grant  of  the  same  was  sustained  by  the  supreme  court 
of  Indiana.  It  was  further  decided  in  that  case  that  the  same 
principle  applies  where  the  crossing  is  in  a  public  highway  not 
a  street.'  See  the  same  case  reported  in  151  Ind.  577  (46  N. 
E.  Rep.  999),  in  which  the  principle  above  announced  was  ad- 
hered to  and  reaffirmed.  In  Chicago,  B.  &  Q.  R.  Co.  v.  West 
Chicago  St.  R.  Co.,  156  111.  255  (40  N.  E.  Rep.  1008;  29  L.  R. 
A.  485),  it  was  held:  The  fact  that  the  tracks  of  a  railroad 
company  are  laid  across  city  streets,  and  its  cars  permitted  to 
pass  over  them,  gives  the  company  no  exclusive  use  of  the 
crossing,  but  only  use  to  be  enjoyed  with  the  public.  Erections 
upon  a  public  street  impose  no  additional  servitude  where  they 
aid  and  facilitate  its  use  for  the  purpose  of  travel  and  trans- 
portation. Permission  to  a  street-railway  company  to  lay  its 
tracks  in  a  public  street  is  not  a  grant  of  an  additional  easement 
in  the  soil  of  the  street,  such  road  being  merely  a  modification 
of  the  existing  public  use,  adding  thereto  an  additional  mode 
of  conveyance,  and  inflicting  qo  damage  upon  the  owner  of  the 
fee.*  It  appears  in  that  case  that  a  street  railway  company  in 
tended  to  lay  its  tracks  and  operate  its  cars  by  animal  power 
only,  although  it  had  the  right  to  use  cable,  electric,  or  other 
motive  power.  In  Elizabethtown,  L.  &  B.  S.  R.  Co.  y.  Ash- 
land &  C.  St.  Ry.  Co.,  96  Ky.  347  (26  S.  W.  Rep.  181),  it  was 
held :  When  a  railroad  company  has  obtained  the  right  to  pass 
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over  a  tum-pike  by  the  permission  of  those  controlhng  tiie  road, 
the  right  thus  acquired  is  not  exclusive  of  the  rights  of  the  pub- 
lic, or  of  such  uses  and  purposes  as  those  for  which  public  high- 
ways and  streets  are  established,  among  which  uses  are  the  es- 
tablishment and  operation  of  street  railways.  Therefore  the 
railroad  company  has  no  such  property  rights  in  the  crossing 
as  entitle  it  to  coriipensation  from  a  street-railway  company 
crossing  its  track  at  that  point,  the  progress  of  the  cars  of  the 
former  not  being  unreasonably  impeded  or  interfered  with/  It 
seems  from  that  case  that  the  charter  of  the  street  railway  em- 
powered it  to  use  steam,  horse,  or  other  propelling  power  for 
the  transportation  of  its  passengers.  Counsel  for  plaintiff  in, 
error  seek  to  distinguish  that  case  from  the  ope  at  bar  by 
reason  of  general  and  special  legislation,  and  special  grants  to 
the  street-railway  company ;  but  we  fail  to  see  from  the  record 
and  report  of  that  case  that  the  street  railway  had  any  more 
special  grant  of  power  to  use  the  streets  and  highway  where  it 
had  its  road  in  operation  than  the  defendants  in  this  case  have 
under  the  law  and  the  licenses  granted  to  them  to  use  the 
street  and  highway  in  question.  In  Railroad  Co.  v.  Steel,  47 
Neb.  741^  (66  N.  W.  Rep.  830),  it  was  held:  'A  railroad  com- 
pany which  has  by  ordinance  acquired  a  permanent  easement 
in  the  streets  of  a  city  is  not  entitled  to  compensation  from  a 
street-railway  company  as  a  condition  to  the  crossing  of  its 
tracks  by  the  latter  under  a  grant  of  power  from  the  city/ 
See  the  able  opinion  of  Post,  C.  J.,  on  page  746,  47  Nob.,  and 
page  831,  66  N.  W.  Rep.,  et  seq.,  and  authorities  he  cites.  The 
following  is  the  conclusion  of  his  opinion :  'The  doctrine  of  the 
cases  cited,  and  which  to  us  appears  altogether  reasonable  and 
sound,  is  that  a  railroad  company  acquires  no  exclusive  use  of 
streets  crossed  bv  its  tracks  with  the  consent  of  the  citv  or 
other  municipal  body,  but  must  enjoy  the  right  so  conferred  in 
common  with  the  general  public ;  that  it  is  presumed  to  have 
contemplated  the  adoption  of  such  improved  means  of  travel  as 
the  exigencies  of  the  case  require  in  order  to  best  subserve  the 
public  interests  and  necessities;  and  that  any  mere  inconven- 
ience suffered  by  it  on  account  of  the  crossing  of  its  lines  by 
the  tracks  of  street  railways  by  permission  of  the  proper  author- 
ities in  damnum  absque  injuria.'  See  the  same  principle  enun- 
ciated in  Texas  &  P.  Ry.  Co.  v.  Rosedale  St.  Ry.  Co..  64  Tex. 
80  (53  Am.  Rep.  739),  where  it  was  held:  'Streets  are  ac- 
quired, established,  and  maintained  for  the  accommodation  and 
convenience  of  the  inhabitants  and  the  general  public,  and  may 
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be  used  for  the  convenience  of  the  public  by  the  ordinary 
modes  of  conveyance  operated  upon  such  streets,  the  chief  of 
which,  in  this  case,  was  the  street  railway.  Railroad  companies 
have  not  the  exclusive  right  to  a  public  crossing,  but  are  re- 
stricted by  public  convenience  and  necessity.'  In  the  case  of 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  St.  Joseph  Terminal  R. 
Co.,  97  Mo.  457  (^o  S.  W.  Rep.  826;  3  L.  R.  A.  240),  it  ap- 
pears that  a  railroad  company  obtained  from  the  city  the  right 
to  keep  and  maintain  its  tracks  and  switches  upon  certain  land, 
and  to, construct  such  other  tracks,  switches,  and  turnouts  upon 
the  land  and  across  a  street,  when  opened,  as  it  deemed  neces- 
sary for  the  transaction  of  its  business.  It  was  there  held  that 
such  reservation  was  not  the  grant  of  an  exclusive  privilege, 
but  only  equivalent  to  the  usual  permission  to  occupy  the  street 
with  its  tracks,  and  plaintiff  was  not  entitled  to  compensation 
from  the  defendant  railroad  company  laying  its  track  along 
the  street  by  permission  of  the  city,  and  across  plaintiff's  track 
therein ;  nor  can  it  enjoin  defendant  from  so  laying  its  track, 
when  authorized  by  the  city  to  do  so.  See,  also,  Du  Bois 
Traction  Pass.  Ry.  Co.  v.  Buffalo  R.  &  P.  Ry.  Co.,  149  Pa.  St. 

I  (24  Atl.  Rep.  179).  Several  of  the  states  whose  decisions  are 
directly  in  point,  and  which  are  cited  above,  have  provisions  in 
their  constitutions  similar  to  ours,  to  the  effect  that  private 
property  slfall  not  be  taken  or  damaged  for  public  purposes 
without  just  and  adequate  compensation  being  first  paid.  The 
states  referred  to  are  Nebraska,  Illinois,  Missouri,  Kentucky, 
and  Texas.  Authorities  might  be  multiplied  to  sustain  the 
principle  herein  announced,  but  we  deem  it  entirely  unneces- 
sary." 

Sec.  708.  Crossing  of  railroads,  streets  and  highways 
—Statutes  construed.  Under  Ky.  Stat.,  §  768,  it  is  held  that 
it  is  the  duty  of  a  railroad  company  to  maintain  in  reasonable 
order  and  condition  all  highways  crossing  the  tracks  of  the 
railroad,  to  the  full  width  of  the  right  of  way,  regardless  of 
any  question  as  to  the  time  of  their  establishment.  Common- 
wealth v.  Louisville  &  N.  R.  Co.,  Ky.  (58  S.  W.  Rep. 
478;  22  Ky.  Law  Rep.  572).  Ky.  Const.,  *§  216  construed  and 
applied — bright  of  street  railroad  to  cross  railroad.  Louisville 
&  N.  R.  Co.  V.  Bowling  Green  Ry.  Co.,  Ky.  (63  S.  W. 
Rep.  4;  23  Ky.  Law  Rep.  273).     N.  Y.  Railroad  Laws,  § 

II  construed  and  applied — railroad  crossing  highway.  People 
V.  Northern  Cent.  Ry.  Co.  164  N.  Y.  289  (58  N.  E.  Rep.  138). 
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Mass.  Laws  1890,  ch.  428  construed  and  applied — ^abolition  of 
j]^rade  crossings.  Town  of  Middleboro  v.  New  York,  N.  H.  & 
H.  R.  R.  Co.,  179  Mass.  520  (61  N.  E.  Rep.  107)  ;  Boston  & 
A.  R.  Co.  V.  City  of  Worcester,  180  Mass.71  (61  N.  E.  Rep. 
806;  55  L.  R.  A.  623). 


RIPARIAN  OWNERS 


epitome;  of  cases. 

Sec.   709.    Title   and   rights  of   riparian  owners.     A 

riparian  owner  has  the  right  to  a  natural  stream  of  water  flow- 
ing by  or  through  his  land,  in  its  ordinary  natural  state,  both 
as  to  its  quantity  and  quality,  as  incident  to  the  right  to  the 
land  on  or  through  which  the  water  runs ;  and  that  right  con- 
tinues, except  so  far  as  it  may  have  been  derogated  from  by 
user  or  by  grant.  Washington  County  Water  Co.  v.  Garver, 
91  Md.  398  (46  Atl.  Rep.  979) ;  White  v.  Whitney  Mfg.  Co., 
60  S.  C.  254  (38  S.  E.  Rep.  456).  This  natural  right  does  not 
depend  upon  the  riparian  owner  making  use  of  the  water. 
Reeves  v.  Backus-Brooks  Co.,  83  Minn.  339  (86  N.  W.  Rep. 
337).  For  exhaustive  collation  of  authorities  on  "The  right  of 
one  landowner  to  accelerate  or  diminish  the  flow  of  water  to 
or  from  the  lands  of  another,"  see  note  in  85  Am.  St.  Rep. 
707-735.  A  riparian  right  is  property  which  cannot  be  ap- 
propriated without  compensation.  In  re  City  of  New  York, 
168  N.  Y.  134  (61  N.  E.  Rep.  158;  56  L.  R.  A.  500).  The 
fact  that  a  water  company  has  pumped  water  from  a  stream 
for  fifty  years  does  not  give  it  any  right  superior  to  those  of 
adjoining  riparian  owners  at  a  point  higher  on  the  stream. 
Commonwealth  v.  Yost,  197  Pa.  St.  171  (46  Atl.  Rep.  845). 
The  bank  between  high  and  low  water  mark  on  a  river  be- 
longs to  the  owner  of  the  land  above  high-water  mark,  and  will 
pass  by  deed  to  the  land.  Meek  v.  Catlettsburg  &  P.  Packet 
Co.  (Ky.)  60  S.  W.  Rep.  484  (22  Ky.  Law  Rep.  1318).  One 
owning  the  land  over  which  a  non-navigable  stream  flows  may 
maintain  a  fence  across  it.  Griffith  v.  Holman,  23  Wash.  347 
(63  Pac.  Rep.  239;  54  L.  R.  A.  178;  83  Am.  St.  Rep.  821). 
The  Nebraska  irrigation  act  (  Comp.  Stat.  ch.  93a)  does  not 
in  any  degree  repeal  or  modify  the  common  law  rule  relating 
to  riparian  rights,  as  it  existed  in  that  state  before  this  statute. 
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Crawford  Co.  v.  Hathaway,  60  Neb.  754  (84  N.  W.  Rep.  271)  ; 
Crawford  Co.  v.  Hathaway,  61  Neb.  317  (85  N.  W.  Rep.  303). 
An  upper  riparian  owner  on  both  sides  of  a  river  is  entitled  to 
utilize  the  entire  body  of  the  water  of  the  river  in  a  reason- 
able manner,  but  he  has  no  right  to  destroy,  or  render  useless, 
or  materially  diminish  or  affect,  the  application  of  the  water  by 
lower  owners.     Minnesota  Trust  Co.  v.  St.  Anthony  Falls 
Power  Co.,  82  Minn.  505  (85  N.  W.  Rep.  520).    What  con- 
stitutes a  reasonable  use  of  water  by  a  riparian  owner  is  a 
question  of  fact,  and  in  determining  it,  it  is  proper  to  consider 
the  usage  of  the  country,  th6  uses  and  facilities  of  the  streams, 
the  progress  of  improvements  in  jnachinery,  and  similar  facts. 
White  v.  Whitney  Mfg.  Co.,  60  S.  C.  254  (38  S.  E.  Rep.  456)  ; 
Minnesota  Loan  &  T.  Co.  v.  St.  Anthony  Fails  Water-Power 
Co.,  82  Minn.  505  (85  N.  W.  Rep.  520).    A  riparian  proprie- 
tor who  adds  to  the  water  of  a  stream  from  a  foreign  source 
has  the  right  to  withdraw  for  his  own  use,  exclusive  of  other 
riparian  proprietors,  the  same  quantity  he  has  added,  provided 
that  quantity  is  ascertainable ;  but  where  one  proprietor,  by  the 
construction  of  reservoirs  or  otherwise,  stores  and  regulates 
the  water  supply  without  adding  to  its  volume  from  extraneous 
sources,  he  gains  thereby  no  advantage  over  adjoining  riparian 
owners,  but  must  permit  them  to  share  equally  in  the  benefits 
of  his  arrangement.    Dyer  v.  Cranston  Co.,  22  R.  I.  506  (48 
Atl.  Rep.  791).    The  riparian  owners  upon  a  river  having  two 
or  more  channels  are  entitled  to  have  flow  through  their  re- 
spective channels  as  much  of  the  water  of  the  river  as  would 
naturally  flow  there,  and  no  more ;  and  the  owners  upon  one 
channel  cannot  lawfully,  by  widening  or  deepening  their  chan- 
nel, or  by  other  means,  cause  a  greater  proportion  of  the  water 
to  flow  tihrough  such  channel  than  otherwise  would ,  but  if  the 
natural  flow  through  one  channel  is  checked  by  dams  or  other 
wise,  and  the  flow  of  water  through  another  channel  is  thereby 
increased,  the  riparian  owner?  upon  such  other  channel  can 
lawfully  make  use  of  this  extra  flow,  that  is,  they  can  lawfully 
use  all  the  water  that  nature  or  the  acts  of  other  parties  send 
to  them.     Skowhegan  Water-Power  Co.  v.  Weston,  94  Me. 
285  (47  Atl.  Rep.  515).    New  York  Laws  1897,  ch.  378,  §  86, 
gives  to  the  commissioners  of  the  land  office  of  New  York  City 
the  authority  to  grant  rights  and  privileges  to  a  riparian  owner 
of  land  under  water,  although  the  board  of  docks  has  decided 
that  it  would  be  injurious  to  the  city  to  do  so.    People  v.  Wood- 
ruff, 166  N.  Y.  453  (60  N.  E.  Rep.  28). 
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Sec.  7Z0.  Title  to  lakes— Meandered  lakes.  In  Wiis- 
consin  the  title  to  the  bed  of  a  navigable  lake  is  in  the  state 
in  trust  for  legitimate  public  uses,  and  the'  state  cannot  convey 
it  away  for  private  use  or  abdicate  the  trust.  Hicks  v.  Smith, 
109  Wis.  532  (85  N.  W.  Rep.  512)  ;  Illinois  Steel  Co.  v.  Bilot, 
109  Wis.  418  (84  N.  W.  Rep.  855 ;  83  Am.  St.  Rep.  905).  A 
bay  or  arm  of  one  of  the  Great  Lakes,  some  4000  acres  in  ex- 
tent, which  was  surveyed  as  swamp  land  and  patented  to  the 
state  as  such,  and  which,  though  of  sufficient  depth  for  naviga- 
tion where  it  enters  into  the  lake,  does  not  generally  average 
more  than  two  or  three  feet  in  depth,  and  large  parts  of  it  will 
not  average  one  foot  in  depth,  and  is  covered  through  the  sum- 
mer with  grass  and  rushes  so  that  it  is  difficult  to  penetrate  it, 
is  not  navigable  water,  but  merely  a  marsh,  and  the  public 
have  no  right  to  travel  over  it.  Baldwin  v.  Shooting  Qub,  127 
Mich.  659  (87  N.  W.  Rep.  59.) 

In  holding  unconstitutional  Minn.  Laws  1897,  ch.  257, 
classifying  meandered  lakes  as  public. and  private  and  provid- 
ing rules  as  to  their  ownership  and  partition,  the  supreme 
court  of  that  state,  in  the  case  of  Shell  v.  Matteson,  81  Minn. 
38  (83  N.  W.  Rep.  491),  say:  "It  is  well  settled  as  the  law  of 
this  state,  and  our  decisions  are  supported  by  the  great  weight 
of  authority  elsewhere,  that  where  a  meandered  lake  is  non- 
navigable,  and  in  cases  where  lakes  have  gradually  and  per- 
ceptibly dried  up,  the  owner  of  land  bordering  on  the  shore 
thereof  takes  to  the  center  or  middle  of  the  lake.  In  other 
words,  the  title  of  the  shore  owner  extends  to  the  center  of  the 
lake,  the  boundary  lines  of  his  tract  extending  from  the  shore 
or  .meander  line,  on  lines  converging  to  a  point  in  the  center  of 
the  lake  bed ;  and  such  lake  bed  is  an  incident  and  an  appurten  • 
ance  to  the  adjoining  lands,  and  becomes  the  property  of  the 
individual  shore  owner  upon  acquiring  title  to  the  adjoining 
land.  Lamprey  v.  State,  52  Minn.  181  (53  N.  W.  Rep.  1139; 
18  L.  R.  A.  670;  38  Am.  St.  Rep.  541)  ;  Municipality  No.  2 
V.  Orleans  Cotton-Press,  18  La.  122 ;  i  Am.  &  Eng.  Enc.  Law, 
(2d  Ed.)  469;  4  Am.  &  Eng.  Enc.  Law  (2d.  Ed.)  828.  The 
title  to  the  lake  bed  passes  by  a  deed  of  the  adjoining  jand, 
and  is  owned  in  severalty  by  the  shore  owners.  Their  rights 
therein  are  fixed  and  vested,  and  cannot  be  arbitrarily  taken 
from  them  by  the  legislature.  When  the  legislature  interferes 
with  the  title  to  one's  property  or  with  his  independent  enjoy- 
ment thereof,  its  action  is  to  be  judged  by  those  principles  of 
civil  liberty  and  constitutional  protection  which  are  guaranteed 
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in  our  system  of  laws.  And,  if  those  principles  will  not  permit 
or  authorize  that  department  of  government  to  take  the  prop- 
erty of  one  and  confer  it  upon  his  neighbor,  the  act  under  con- 
sideration cannot  stand.  As  we  have  stated,  the  shore  owners 
adjoining  lakes  of  the  character  of  this  one  own  the  bed  of  the 
lake  in  severalty ;  and  it  cannot  be  doubted  but  that  such  own- 
ership is  a  vested  right,  and  a  right  which  cannot  be  taken 
away  by  the  legislature,  except  by  due  process  of  law,  and  for 
some  recognized  public  purpose.  It  is  universally  held  that 
statutes  which  in  effect  devest  and  impair  vested  rights  are 
unconstitutional  and  void.  6  Am.  &  Eng.  Enc.  Law  (2d.  Ed.) 
955,  and  cases  cited  in  note  2.  The  right  of  private  ownership 
in  lands  is  recognized  and  secured  by  our  laws,  and  such  right 
is  above  legislative  interference,  except  in  the  manner  and  for 
the  purposes  just  stated.  The  act  in  question  is  not  confined  to 
a  method  or  course  of  procedure  for  the  settlement  or  adjust- 
ment of  the  boundary  lines  between  the  different  owners  of 
such  lake  beds,  but  is  an  attempt  to  fix  and  determine  the  rights 
of  property  therein ;  declaring,  contrary  to  the  settled  law  of 
the  land,  that  the  shore  owners  are  owners  in  common  of  the 
bed  of  the  lake.  Instead  of  providing  a  method  for  establish- 
ing and  locating  the  boundary  lines  between  such  owners,  the 
act  cuts  the  matter  short  by  declaring  a  joint  ownership,  and 
providing  for  a  subdivision  thereof  on  lines  at  variance  with  the 
legal  and  vested  rights  of  the  parties.  We  believe  that  this  is 
such  an  invasion  of  private  rights  as  to  render  the  act  invalid, 
and  we  so  hold.  Undoubtedly  the  legislature  may  provide  for 
the  partition  and  division  of  land  held  and  owned  in  common 
by  several  persons,  but  it  cannot  declare  a  separate  and  inde- 
pendent ownership  joint  and  in  common,  and  then  provide  for 
the  partition  and  division  thereof  on  lines  at  variance  and  in 
conflict  with  the  rights  of  the  parties  in  severalty.  The  most 
that  the  legislature  can  do  in  the  matter  of  such  lakes  is  to  pro- 
vide a  procedure  or  method  for  determining  the  boundary  line 
between  the  shore  owners." 

Sec.  711.  Navigable  waters — ^What  are  and  title  to 
lands  under.  All  waters  are  held  to  be  navigable  in  law, 
and  subject  to  public  use,  which  are  by  their  character  capable 
of  use  as  highways  for  purposes  useful  to  trade  and  commerce ; 
it  is  the  capability  of  being  navigated  for  useful  purposes  which 
is  the  test.  Baldwin  v.  Erie  Shooting  Club,  127  Mich.  659  (87 
N.  W.  Rep.  59) .    A  stream  that  is  not  capable,  during  freshets^ 
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unaided  by  artificial  means,  to  float  logs,  is  not  a  navigable 
stream ;  and  an  owner  of  property  thereon  which  is  liable  to  be 
injured  by  a  threatened  use  of  the  stream  for  that  purpose  by 
artificial  means  is  entitled  to  an  injunction  to  prevent  such  use. 
Banks  v.  Frazier,  Ky.  (64  S.  W.  Rep.  983;  23  Ky. 
Law  Rep.  11 97).  A  stream  forty  feet  wide  and  four  feet  deep 
at  high  water  lasting  about  three  months  of  the  year,  and  at 
other  times  from  six  inches  to  two  feet  deep,  and  which  has 
never  been  used  for  purposes  of  navigation  except  by  row  boats 
to  a  limited  extent  for  pleasure,  is  not  a  navigable  stream. 
Griffith  V.  Holman,  23  Wash.  347  (63  Pac.  Rep.  239 ;  54  L.  R.. 
A.  178;  83  Am.  St.  Rep.  821)".  A  cove  used  by  the  public  in 
passing  from  one  part  of  a  sound  to  another,  in  order  to  shorten 
the  distance  and  render  navigation  safer  in  rough  weather,  will 
be  protected  from  obstruction  as  navigable  water.  State  v. 
Baum,  128  N.  C.  600  (38  S.  E.  Rep.  900).  A  stream  which, 
during  seasons  when  there  is  a  good  tide,  is  navigable  for 
twenty  miles  is  a  navigable  stream  whether  declared  so  or  not 
by  congress  or  the  state  legislature.  Such  a  stream  beinj;- 
wholly  within  the  limits  of  a  state,  it  may  authorize  the  con- 
struction of  a  bridge  over  it,  although  it  might  work  inconven- 
ience to  navigation ;  but  the  construction  of  such  a  bridge  by  a 
railroad  company  is  not  authorized  by  the  mere  authority  given 
it  by  its  charter  to  build  bridges  over  such  a  stream.  Southern 
Ry.  Co.  V.  Ferguson,  105  Tenn.  552  (59  S.  W.  Rep.  343 ;  80 
Am.  St.  Rep.  908). 

The  state  of  Georgia,  as  owner  of  the  beds  of  all  tide 
waters  within  its  jurisdiction,  has  absolute  power  to  sell  or 
lease  such  beds,  or  any  portion  thereof,  to  any  of  its  citizens, 
upon  any  terms  or  conditions  which  its  legislature  may  pre- 
scribe. See  opinion  for  exhaustive  discussion  of  the  constitu- 
tionality and  construction  of  statute  for  leasing  of  land  for 
oyster  beds.  Jones  v.  Oemler,  no  Ga.  202  (35  S.  E.  Rep. 
375).  A  constitutional  provision  (Wash.  Const.,  art.  17,  §  l) 
reserving  to  the  state  the  title  to  the  beds  of  the  navigable 
waters  of  the  state,  does  not  apply  to  streams  which  are  navig- 
able only  for  floating  logs  to  market  during  periods  of  annual 
freshets.  Watkins  v.  Dorris,  24  Wash.  636  (64  Pac.  Rep.  840 ; 
54  L.  R.  A.  199).  In  Rhode  Island  a  stream  in  which  the  tide 
is  perceptible,  though  not  navigable,  is  public  waters ;  and  the 
title  to  the  land  covered  thereby  is  in  the  state.  Walsh  v. 
Hopkins,  22  R.  I.  418  (48  Atl.  Rep.  390).  The  title  of  a 
riparian  owner  on  a  navigable  river  extends  to  low-water  mark 
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and  fie  may  use  the  rivfer  bed  between  high  and  low-water  mark 
for  his  private  purposes,  but  he  must  not  interfere  with  the 
rights  of  the  public  or  other  riparian  owners.  Freeland  v. 
Pennsylvania  R,  Co.  197  Pa.  St.  529  (47  Atl.  Rep.  745 ;  80 
Am.  St.  Rep.  850).  The  title  to  an  island,  which  is  formed 
in  a  navigable  river,  is  not  in  the  riparian  owners  but  is  in  the 
state :  and  this  is  true  though  the  island  is  afterward,  by  a  re- 
cession of  the  water  on  one  side,  joined  to  the  land,  since  it 
does  not  become  a  part  thereof  by  accretion  or  reliction.  Hol- 
man  v.  Hodges,  112  la.  714  (84  N.  W.  Rep.  950;  84  Am.  St. 
Rep.  367). 

Sec.  712.  Navigable  waterd — Riparian  rights.  A  ripar- 
ian owner  has  no  right  to  maintain  an  obstruction  over  a 
stream  if  the  flow  of  the  tide  is  perceptible.  Walsh  v.  Hopkins, 
22  R.  I.  418  (48  Atl.  Rep.  390).  The  right  which  a  riparian 
owner  on  public  waters  enjoys  in  common  with  the  public,  of 
using  such  waters  for  the  ordinary  purposes  of  life,  such  as 
boating,  fishing,  recreation,  and  domestic  or  individual  uses, 
including  the  right  to  take  ice  therefrom,  will  not  be  extended 
so  as  to  allow  him  the  privilege  of  cutting  and  removing  ice 
in  large  quantities  annually  for  shipment  and  sale  for  com- 
mercial purposes  from  public  waters,  whereby  the  natural 
level  is  materially  reduced,  Minn.  Sp.  Laws  1881,  ch.  410, 
construed  and  applied.  Lovely  and  Brown,  J  J.,  dissenting. 
Sanborn  v.  People's  Ice  Co.,  82  Minn.  43  (84  N.  W.  Rep.  641 ; 
51  L.  R.  A.  829;  83  Am.  St.  Rep.  401).  The  owner  of  a  pier 
extending  into  the  waters  of  New  York  bay  who  also  owns 
under  a  grant  from  the  state  a  strip  of  land  alongside  the  pier, 
may  dredge  such  strip  to  such  an  extent  as  may  be  necessary  to 
render  it  useful  for  purposes  of  commerce,  and  he  is  not  liable 
for  damages  resulting  to  a  neighboring  pier  on  account  of  the 
soil  and  mud  upon  which  it  rests  being  lo<5sened  by  such  dredg- 
ing. N.  Y.  Laws  i860,  ch.  254 ;  1873,  ch.  702 ;  1884,  ch.  491, 
construed  and  applied.  White  v.  Nassau  Trust  Co.,  168  N.  Y. 
149  (61  N.  E.  Rep.  169).  A  contractor  making  inprovements 
in  a  navigable  stream  by  express  permission  of  the  state 
authorities  and  under  the  authority  of  the  United  States  gov- 
ernment is  not  liable  for  impairing  the  right  of  a  riparian 
owner  to  take  fish  and  ice  from  the  stream,  by  the  deposit  of 
dredged  materials  along  the  shore  on  state  lands.  SUngerland 
V.  International  Contracting  Co.,  169  N.  Y.  60  (61  N.  E.  Rep. 
905 :  56  L.  R.  A.  494) .    A  purpresture  on  lands  covered  by 
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navigable  waters,  and  therefore  belonging  to  the  staite,  lis 
liable  to  an  abatement  in  an  action  in  equity,  irrespective  of  the 
question  as  to  whether  it  is  actually  a  nuisance.  Hicks  v. 
Smith,  109  Wis.  532  (85  N.  W.  Rep.  512).  Citing,  People 
V.  Vanderbilt,  26  N.  Y.  287;  Revell  v.  People,  177  111.  468  (52 
N.  E.  Rep.  1052;  43  L.  R.  A.  790;  69  Am.  St.  Rep.  257)  ; 
United  States  v.  Ranch  Co.,  (C.  C.)  25  Fed.  Rep.  465.  For 
construction  of  numerous  California  statutes  as  to  navigable 
waters  and  jurisdiction  of  harbor  commissioners,  see  People  v. 
Pacific  Imp.  Co.,  130  Cal.  442  (62  Pac.  Rep.  739).  Mich. 
Const.,  art.  18,  §  4;  Laws  1851,  No.  156;  Laws  1887,  No. 
202,  construed  and  applied^-damming  of  navigable  streams — 
power  of  water  companies.  Valentine  v.  Berrien  Springs 
Water  Power  Co.,  128  Mich.  280  (87  N.  W.  Rep.  370).  For 
an  exhaustive  discussion  of  the  relative  rights  of  riparian  own- 
ers and  the  city  of  New  York  to  the  tide  lands  on  the  Harlem 
river,  under  grant  from  Governor  NichoUs,  in  1667;  and  the 
Dongan  charter  of  1686,  see  In  re  City  of  New  York,  168  N. 
Y.  134  (61  N.  E.  Rep.  158;  56  L.  R.  A.  500).  Bal.  Ann. 
Wash.  Codes  &  Stat.,  §§  4378-4386  construed  and  applied — 
use  of  streams  for  booming  and  floating  logs — ^what  is  a  nav- 
igable stream  for  such  purpose  and  who  entitled  to  use  it. 
Watkins  v.  Dorris,  24  Wash.  636  (64  Pac.  Rep.  840;  54  L.  R. 
A.  199). 

Sec.  713.  -Navigable  waters — ^Wharf  rights.  Under 
'Hill's  Ann.  Or.  Laws,  §  4228,  and  Portland  City  Charter 
(Laws  1891,  p.  805,  §  16),  that  city  has  the!  power  to  prohibit 
the  erection  of  a  wharf  beyond  a  wharf  line  established  by  it, 
which  is  within  the  harbor  line  fixed  by  the  secretary  of  war  in 
pursuance  of  the  power  conferred  upon  him  by  Act.  Cong., 
Sept.  19,  1890  (26  U.  S.  Stat.,  454,  455),  City  of  Portland  v. 
Montgomery,  38  Or.  215  (62  Pac.  Rep.  755) ;  but  the  statute 
does  not  empower  such  city  to  authorize  a  riparian  owner  to 
extend  his  wharf  in  front  of  the  lands  of  an  adjoining  owner, 
although  this  right  may  be  acquired  by  adverse  use  for  the 
prescriptive  period.  Montgomery  v.  Shaver,  40  Or.  244  (66 
Pac.  Rep.  923).  In  this  last  case,  the  court,  in  construing 
§  4227,  giving  riparian  owners  on  a  navigable  stream  a  right 
to  wharf  out  to  the  ship  channel,  say:  "It  must  be  conceded 
that  wharfage  or  wharfing  privileges  are  valueless  unless  they 
extend  to  navigable  water  or  the  ships*  channel.  It  often  hap- 
pens that  the  contour  or  configuration  of  a  stream  is  such  that. 
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if  the  dividing  line  of  upland  owners  bordering  on  the  margin 
or  line  of  high-water  mark  is  extended  by  right  lines  the  owner 
on  one  side  thereof  will  be  deprived  of  access  to  the  ships' 
channel,  so  that,  in  order  to  accord  to  each  shore  owner  a  ratable 
and  equitable  proportion  of  the  navigable  stream,  the  rule  has 
been  firmly  established,  as  being  the  most  apt  and  appropriate 
for  the  purpose,  that  the  bounds  are  to  be  governed  by  lines 
drawn  at  right  angles  from  the  thread  of  the  stream  to  the 
shore  termini.  The  fact  that  the  proper  authorities  have  estab- 
lished a  wharf  line  in  front  does  not  alter  the  case.  The  thread 
of  the  stream  is  the  unalterable  base  from  which  lines  drawn  at 
right  angles  to  the  shore  termini  will  determine  the  area  sub- 
ject to  the  exercise  of  the  wharfing  privilege.  4  Am.  &  Eng. 
Enc.  Law  (2d.  Ed.)  828;  Bay  City  Gaslight  Co.  v.  Industrial 
Works,  28  Mich.  182 ;  Clark  v.  Campau,  19  Mich.  325 ;  Jones 
V.  Johnson,  18  How.  150  (15  L.  Ed.  320)  ;  Emerson  v.  Taylor, 
9  Me.  42  (23  Am.  Dec.  531) ;  Knight  v.  Wilder,  2  Cush.  199 
(48  Am.  Dec.  660) ."  In  the  case  of  Reeves  v.  Backus-Brooks 
Co.,  83  Minn.  339  (86  N.  W.  Rep.  337),  the  supreme  court  of 
jMinnesota  adheres  to  the  rule  of  law  as  to  the  rights  of  a 
riparian  owner  to  the  use  of  the  water  between  his  shore  line 
and  the  navigable  channel  of  a  river,  laid  down  in  Brisbine  v. 
Railroad  Co.,  23  Minn.  114;  and  in  the  latter  case,  that  court 
said:  "A  riparian  owner  has  the  right  to  enjoy  free  communi- 
cation between  his  abutting  premises  and  the  navigable  chan- 
nel, of  the  river ;  to  build  and  maintain,  for  his  own  use  and  the 
public  use,  suitable  landing  places,  wharfs,  and  piers,  on  and  in 
front  of  his  land ;  and  to  extend  the  same  therefrom  into  the 
river,  to  the  point  of  navigability,  even  though  beyond  low- 
water  mark ;  and  to  this  extent  exclusively  to  occupy,  for  such 
and  like  purposes,  the  bed  of  the  stream,  subordinate  and  sub- 
ject only  to  the  navigable  rights  of  the  public,  and  such  need- 
ful rules  and  regulations  for  their  protection  as  may  be  pre- 
scribed by  competent  legislative  authority." 

Sec.  714.  Navigable  v^aters — Rights  of  navigators  as 
to  use  of  banks  and  trees  growing  thereon.  Persons  using 
a  navigable  stream  for  the  purposes  of  navigation  have  no 
right  to  use  the  banks  and  trees  growing  thereon,  either  per- 
manently or  temporarily,  without  the  consent  of  the  owner. 
Smith  v.  Atkins,  Ky.  (60  S.  W.  Rep.  930;  53  L.  R. 
A.  790;  22  Ky.  Law  Rep.  1619).  The  court  say:  "It  is  in- 
sisted by  appellees  that  the  right  to  use  the  stream  itself  as  a 
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public  highway,  for  purposes  of  commerce,  necessarily  includes 
therein  such  reasonable  use  of  the  banks  as  is  necessary  to  ren- 
der the  use  of  the  stream  itself  available.  This  doctrine  was 
announced  in  the  case  of  Weise  v.  Smithy  3  Or.  445  (8  Am. 
Rep.  621).  Our  attention  has  not  been  called  to  a  case  where 
the  question  has  been  considered  by  this  court,  but  it  has  been 
frequently  decided  by  the  courts  of  last  resort  in  other  states, 
and  it  seems  to  us  that  the  great  weight  of  authority  is  in  con- 
flict with  the  conclusions  reached  by  the  Oregon  court  in  the 
case  supra,  and  is  to  the  effect  that  the  absolute  rights  of  per- 
sons in  the  use  of  a  navigable  stream  for  the  purpose  of  navi- 
gation extend  alone  to  the  bed  of  the  stream,  and  not  to  the 
appropriation  of  the  soil,  trees  and  vegetation  on  its  banks, 
either  permanently  or  temporarily,  to  their  own  use ;  and  such 
an  appropriation  is  a  taking  of  private  property,  within  the 
meaning  of  the  law,  and  cannot  be  done,  either  by  the  public 
or  an  individual,  without  compensation  to  the  owner.  See 
Cooley,  Const.  Lim.  680;  Ensminger  v.  People,  47  fll.  384 
(95  Am,  Dec.  495) ;  Carlson  v.  Improvement  Co.,  73  Minn. 
128  (75  N.  Wj  Rep.  1044;  41  L.  R.  A.  371 ;  %2  Am.  St.  Rep, 
610) ;  Coyne  v.  Boom  Co.,  72  Minn.  533  (75  N.  W.  Rep. 
748;  41  L.  R.  A.  494;  71  Am.  St.  Rep.  508)." 

Sec  715.  Right  of  fishery.  An  individual  cannot  de- 
fend against  an  action  for  trespass  brought  against  him  by  the 
owner  of  non-tidal  land  covered  by  non-tidal  water  for  fishing 
therein,  by  proof  that  for  more  than  sixty  years  the  public  had 
been  accustomed  to  fish  in  such  waters.  Albright  v.  Cort- 
right,  64  N.  J.  L.  330  (45  Atl.  Rep.  634;  48  L.  R.  A.  616;  81 
Am.  St.  Rep.  504).  The  right  of  fishery  in  a  non-navigable 
stream  is  in  the  owner  of  the  bed  of  the  stream.  Griffith  v. 
Holman,  23  Wash.  347  (63  Pac.  Rep.  239 ;  54  L.  R.  A.  178 ;  83 
Am.  St.  Rep.  821).  In  discussing  this  subject,  the  court  say: 
"In  McFarlin  v.  Essex  Co.,  10  Cush.  304,  it  was  said  by  Chief 
Justice  Shaw,  speaking  for  the  supreme  court  of  Massachusetts, 
that  it  was  well  established  as  law  of  the  commonwealth  that 
in  all  waters  not  navigable  in  the  common-law  sense  of  the 
term  the  right  of  fishery  is  in  the  owner  of  the  soil  upon  which 
it  IS  carried  on,  and  in  such  rivers  that  the  right  of  the  soil  is 
in  the  owner  of  the  land  bounding  upon  it ;  citing  Waters  v. 
Lilley,  4  Pick.  145  (16  Am.  Dec.  333),  and  Com.  v.  Chapin,  5 
Pick.  199  (16  Am.  Dec,  386).  In  Lincoln  v.  Davis,  53  Mich. 
375  (19  N.  W.  Rep.  103 ;  51  Am.  Rep.  116),  it  was  held  by  the 
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supreme  court  of  Michigan  that  the  law  was  well  settled  that 
riparian  proprietors  upon  fresh-water  streams  had  the  exclu- 
sive right  of  fishing  in  the  water  opposite  their  land;  citing 
Gould,  Waters,  §  182,  and  cases  cited  in  note  i ;  Ang.  Water 
Courses,  §  61;  Hart  v.  Hill,  I  Whart.  123;  Beckman  v. 
Kreamer,  43  111.  447  (92  Am.  Dec.  146).  The  citation  from 
Gould,  Waters,  §  182,  is  as  follows :  'Riparian  proprietors  upon 
the  fresh-water  streams  have  the  exclusive  right  of  fishing  in 
the  water  opposite  their  lands,  and  this  right  extends  to  nav- 
igable fresh  rivers  as  well  as  to  those  which  are  unnavigable, 
where  the  soil  of  the  former  is  held  to  be  private  property. 
Riparian  proprietors  upon  all  such  streams,  whose  title  extends 
ad  filum  acquae,  can  maintain  an  action  of  trespass  against 
those  who  draw  a  sein  between  the  center  of  the  stream  and 
the  bank  of  his  land.'  It  is  true  that  the  legislature  of  the 
state  has  passed  laws  regulating  fishing,  has  made  close  sea- 
sons, and  provided  a  penalty  for  persons  killing  fish  by  use  of 
dynamite  or  other  explosives.  It  is  also  true  that  fish  are 
ferae  naturae,  and  that  their  habitat  is  not  entirely  local ;  hence 
it  might  be  thought  that  no  property  in  fish  could  vest  in  the 
owner  of  the  land.  But  it  is  ownership  subject  to  the  rights 
of  the  public,  and  must  be  exercised  with  due  consideration 
for  the  nature  of  the  property,  and  exercised  only  when  the 
fish  are  upon  the  land  of  the  owner.  In  accordance  with  this 
view,  it  was  held  in  State  v.  Roberts,'S9  N.  H.  256  (47  Am, 
Rep.  199),  that  while  the  right  of  fishery  in  waters  not  navig- 
able was  limited  to  the  riparian  owner  of  the  soil,  and  be- 
longed exclusively  to  him,  yet  this  right  in  the  owner  of  the 
land  must  be  regarded  as  qualified  to  a  certain  extent  by  the 
universal  principle  that  all  property  is  held  subject  to  those  gen- 
eral regulations  which  are  necessary  to  the  common  good  and 
general  welfare,  and  to  that  extent  it  was  subject  to  legislative 
control :  that  it  is  a  well-established  principle  that  every  person 
shall  so  use  and  enjoy  his  own  property,  however  absolute 
and  unqualified  his  title,  that  his  use  of  it  shall  not  be  injur- 
ious to  the  equal  enjoyment  of  others  having  an  equal  right  to 
the  enjoyment  of  their  property,  nor  injurious  to  the  right  of 
the  public.  Hence  while  the  riparian  owner  has  the  exclusive 
right  of  fishery  upon  his  own  land,  he  must  So  exercise  that 
right  as  not  to  injure  others  in  the  enjoyment  of  a  right  upon 
their  lands  upon  the  stream  above  and  below.  But,  subject  to 
these  qualifications,  the  right  of  fishery  to  the  riparian  owner  is 
absolute.    To  the  some  effect  are  Beach  v.  Morgan,  67  N.  H. 
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529  (41  Atl.  Rep.  349;  68  Am.  St.  Rep.  692) ;  Trustees  v. 
Strong,  60  N.  Y.  56;  Water-Power  Co.  v.  Lyman,  15  Wall.  500 
(21  L.  Ed.  133)  ;  Sterling  v.  Jackson,  69  Mich.  488  (37  N.  W. 
Rep.  845 ;  13  Am.  St.  Rep.  405) ;  Ice  Co.  v.  Shortall,  loi  111.  46 
(40  Am.  Rep.  196)  ;  Braxon  v.  Bressler,  64  111.  488 ;  Cobb  v. 
Davenport,  33  N.  J.  L.  223  (97  Am.  Dec.  718) ;  Club  v.  Mather, 
68  Vt.  338  (35  Atl.  Rep.  323 ;  33  L.  R.  A.  509)  ;  Norcross  v. 
Griffiths,  65  Wis.  599  (27  N.  W.  Rep.  606 ;  56  Am.  Rep.  642)." 

Sec.  716.    Accretion — ^Rights  of  riparian  owners.    Ac 

cretions  to  land  made  by  deposits  from  a  river  flowing  by  or 
through  it,  belong  to  the  owner  of  the  land  and  not  tO  the 
state,  though  the  river  be  navigable.  Stern  v.  Fountain,  112  la. 
96  (83  N.  W.  Rep.  826) ;  and  the  title  to  land  formed  by  ac- 
cretion once  acquired  is  not  lost  by  its  segregation  from  the 
mainland  by  a  subsequent  change  on  the  channel  of  the 
stream,  De  Lassus  v.  Faherty,  164  Mo.  361  (64  S.  W.  Rep. 
183).  An  accretion  to  land  which  has  attained  a  sufficient  ele- 
vation above  the  water  to  be  susceptible  of  private  ownership 
does  not  pass  to  a  subsequent  vendee  of  the  land  unless  it  be 
expressly  conveyed.  Towell  v.  Etter,  69  Ark.  34  (59  S.  W. 
Rep.  IQ96).  An  owner  of  land  bordering  on  the  ocean,  who 
platted  lots  thereon  facing  a  strip  marked  as  a  street  parallel 
to  the  ocean  and  extending  back  about  250  feet  from  the  high- 
water  line,  and  sells  a  lot  while  the  lands  are  in  that  condition, 
is  entitled  to  the  accretion  formed  where  such  strip  lay,  even 
after  it  once  has  been  washed  away,  as  'against  a  remote 
grantee  of  the  lot  who  acquired  his  title  at  a  time  when  the  lot 
extended  to  the  line  of  ordinary  high  tide.  Magie,  Ch.,  Dixon 
and  Collins,  JJ.,  dissenting.  Ocean  City  Ass'n  v.  Shriver,  64 
N.  J.  L.  550  (46  Atl.  Rep.  690;  51  L.  R.  A.  425).  See  opinion 
for  review  of  authorities  on  the  subject  of  accretions.  Seaweed 
stranded  on  a  beach  below  high-water  mark  belongs  to  the 
owner  of  the  land  bordering  on  the  beach.  Carr  v.  Carpenter, 
22  R.  I.  528  (48  Atl.  Rep.  805;  53  L.  R.  A.  333).  Sand, 
gravel,  and  other  "alluvion"  deposited  by  a  navigable  river 
between  high  and  low  water  mark  belongs  to  the  owner  of  the 
land,  and  he  has  a  vested  right  to  such  natural  future  deposits, 
so  that  another  riparian  owner  who,  by  building  embankments 
or  otherwise,  deflects  the  current  of  the  stream,  so  as  to  wash 
away  such  deposits  and  prevent  future  deposits,  is  liable  for 
the  damage  resulting.  Freeland  v.  Pennsylvania  R.  Co.  197 
Pa.  St.  529  (47  Atl.  Rep.  745 ;  80  Am.  St.  Rep.  850).    Where, 
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at  the  time  of  the  government  survey  and  patent,  lands  owned 
by  A.  are  separated  from  a  navigable  river  by  intervening  frac- 
tional tracts  of  B.,  but  by  erosion  the  river  afterward  washes 
away  a  part  of  the  lands  of  B.,  so  as  to  establish  a  shore  line 
ufxjn  A/s  land,  A.  is  entitled  to  all  the  alluvion  found  by  a 
subsequent  recession  of  the  stream  which  lies  within  his  orig- 
inal boundaries  and  an  equitable  proportion  of  that  formed 
within  the  surveyed  lines  of  B.'s  land.  Peuker  v.  Canter,  63 
Kan.  363  (63  Pac.  Rep.  617). 

Sec.  717.  Obstruction  or  diversion  of  waters.  A  per- 
son through  whose  lands  a  watercourse  runs  has  no  right  to 
divert  it  from  its  natural  channel  so  as  to  injure  another  land- 
owner. Maxwell  v.  Shirts,  27  Ind.  App.  529  (61  N.  E.  Rep. 
754;  87  Am.  St.  Rep.  268).  A  wrongful  diversion  will  be  pre- 
sumed to  work  injury.  It  is  held  that  road  supervisors  have 
no  right  to  divert  a  natural  stream,  or  any  portion  thereof, 
from  a  riparian  owner's  lands,  even  when  necessary  for  the 
improvement  of  a  highway,  McEvoy  v.  Gallagher,  107  Wis. 
331  (83  N.  W.  Rep.  633)  ;  nor  can  an  incorporated  water  com- 
pany or  a  municipality  authorized  to  distribute  water  to  its  in- 
habitants, appropriate  the  waters  of  a  stream  to  the  injury  of 
riparian  rights  without  making  compensation  therefor,  Irving's 
ExVs  V.  Burgess,  etc.,  of  Borough  of  Media,  194  Fa.  St.  648 
(45  Atl.  Rep.  482).  A  municipal  corporation  owning  land  on 
a  navigable  lake  ^nd  its  non-navigable  outlet  cannot  appro- 
priate the  waters  of  the  lake  for  a  municipal  water  supply, 
even  under  permission  of  the  state,  to  the  injury  of  a  riparian 
owner  whose  rights  vested  before  the  adoption  of  Wash.  Const., 
art.  I,  §  17,  by  which  "the  state  of  Washington  asserts  its 
ownership  to  the  beds  and  shores  of  all  navigable  waters  in 
tlie  state;  *  *  *  provided,  that  this  section  shall  not  be 
construed  so  a^  to  debar  any  person  from  asserting  his  claim 
to  vested  rights  in  the  courts  of  the  state.""  City  of  New  What- 
com V.  Fairhaven  Land  Co.,  24  Wash.  493  (64  Pac.  Rep.  735 ; 
54  L.  R.  A.  190).  See  opinion  for  exhaustive  review  of 
authorities. 

A  sale  by  one  of  two  joint  owners  of  a  water-power  mill 
of  his  interest  therein  to  the  other  passes  all  the  existing  ease- 
ments and  appurtenances  necessary  to  the  operation  of  the  mill, 
and  the  seller  cannot  divert  the  water  above  the  mill  to  its  in- 
jury, for  the  purpose  of  operating  a  mill  on  his  own  land.    Cox 
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V.  Howell,  io8  Tenn.  130  (65  S.  W.  Rep.  868).  See  opinion 
for  exhaustive  collation  of  cases  on  riparian  rights  as  to  di- 
version of  water.  Booms  for  logs  which  prevent  the  speedy 
passage  of  rafts  and  logs  down  a  navigable  stream  must  have 
legislative  warrant  for  their  construction.  Otherwise  they  are 
a  nuisance,  and  their  construction  may  be  enjoined  by  a  per- 
son suffering  special  damage.  Miss.  Const.,  §  81,  construed 
and  applied.  Pascagoula  Boom  Co.  v.  Dickson,  TJ  Miss.  587 
(28  So.  Rep.  724;  78  Am.  St.  Rep.  537).  A  lower  riparian 
owner  cannot  have  an  injunction  against  the  diversion  of  flood 
water  above  his  land  where  such  diversion  does  not  injure  him. 
Fifield  v.  Spring  Valley  Waterworks,  i30iCal.  552  (62  Pac. 
Rep.  1054)  ;  Minnesota  Loan  &  T.  Co.  v.  St.  Anthony  Falls 
Water-Power  Co.,  82  Minn.  505  (85  N.  W.  Rep.  520).  Sev- 
eral riparian  owners  having  distinct  tracts  of  land  abutting  on 
a  stream  may  sue  jointly  to  restrain  its  diversion  or  pollution. 
Storbel  v.  Kerr  Salt  Co.,  164  N.  Y.  303  (58  N.  E.  Rep.  142; 
51  L.  R.  A.  687;  79  Am.  St.  Rep.  643).  Each  recurring 
overflow  of  lands,  caused  by  a  wrongful  diversion  of  the  waters 
of  an  adjoining  creek,  is  a  fresh  nuisance,  and  the  owner 
thereof  is  entitled  to  recover  therefor  although  the  ditch  caus- 
ing the  diversion  had  been  constructed  long  before  his  pur- 
chase. Roberts  v.  Vest,  126  Ala.  355  (28  So.  Rep.  412).  For 
case  determining  particular  questions  as  to  admissibility  of 
evidence  in  action  for  damages  to  realty  on  account  of  diversion 
of  a  stream,  see  Oldenburg  v.  Oregon  Sugar  Co.  39  Or.  564 
(65  Pac.  Rep.  869). 

Sec.  718.  Obatniction,  diversion  or  pollution  of  waters 
as  a  public  nuisance  or  criminal  offense.  The  obstruction 
of  navigable  waters  is  a  public  nuisance.  State  v.  Baum,  128 
N.  C.  600  (38  S.  E.  Rep.  900).  A  public  nuisance  is  com- 
mitted within  the  meaning  of  Burns'  Ind.  Rev.  Stat.  §  290, 
where  refuse  matter  and  large  quantities  of  polluted  water  are 
discharged  from  a  factory  into  a  natural  stream,  destroying  its 
use  for  watering  stock  and  for  other  domestic  purposes,  the 
refuse  so  discharged  into  the  stream  becoming  putrified  so 
as  to  impair  the  health,  comfort  and  happiness  of  residents 
along  the  stream,  compelling  them  to  close  their  windows  and 
doors  to  exclude  the  odor  therefrom.  Weston  Paper  Co.  v. 
Comstock,  Ind.  (58  N.  E.  Rep.  79).  The  pollution  of 
a  stream  by  maintaining  a  privy  vault  on  its  banks  does  not 
constitute  a  public  nuisance,   but  merely   a  private   wrong, 
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where  the  evidence  merely  discloses  that  a  lower  riparian 
owner  (a  water  company)  diverts  the  water  so  polluted  and 
sells  it  to  the  public  but  does  not  show  that  the  company  had  any 
right  to  take  the  water  for  the  public.  Commonwealth  v. 
Yost,  197  Pa.  St.  171  (46  Atl.  Rep.  845).  An  indictment  under 
Bums'  Ind.  Rev.  Stat.,  §  2154  subjecting  to  a  fine  any  one  who 
''unlawfully  diverts  any  stream  of  water  from  its  natural 
course  or  state,  to  the  injury  of  others,"  need  not  show  that 
the  injury  complained  of  was  to  more  than  a  single  individual; 
and  the  statute  does  not  authorize  a  conviction  for  the  mere 
obstruction  of  a  stream  which  is  not  shown  necessarilv  to  di- 
vert  its  course.  Armfield  v.  State,  2^  Ind.  App.  488  (61  N.  E. 
Rep.  693).  A  statute  (W.  Va.  Code  1891,  ch.  150,  §  20b) 
making  it  a  misdemeanor  to  "wilfully  throw  or  cause  to  be 
thrown  into  any  well,  cistern,  spring,  brook  or  branch  of  run- 
ning yrater  which  is  used  for  domestic  purposes,  any  dead  ani- 
mal, carcass  or  part  thereof,  or  any  putrid,  nauseous  or  offen- 
sive substance,"  is  not  violated  by  casting  into  a  brook  sawdust 
from  the  operation  of  a  sawmill.  State  v.  Mitchell,  47  W.  Va. 
789  (35  S.  E.  Rep.  845). 

Sec.  719.  Obstruction  or  diversion  of  waters — ^Ac- 
quisition of  right  to  by  pre^riptive  use  or  payment  of 
damages.  Thirty  years  acquiescence  by  lower  riparian  pro- 
prietors in  the  diversion  of  a  stream  from  its  natural  channel 
prevents  their  restoring  the  stream  to  its  original  channel. 
Matheson  v.  Ward,  24  Wash.  407  (64  Pac.  Rep.  520 ;  85  Am. 
St.  Rep.  955).  A  continuous  user  of  water  from  a  stream  for 
21  years  raises  a  presumption  of  a  grant  or  of  an  appropria- 
tion for  which  compensation  has  been  made,  but  such  prescrip- 
tive right  is  measured  by  the  original  user  and  it  cannot  be  en- 
larged to  the  prejudice  of  any  other  riparian  owner.  Irving's 
Ex'rs  V.  Borough  of  Media,  194  Pa.  St.  648  (45  Atl.  Rep. 
482).  The  prescriptive  period  necessary  to  confer  on  a  rail- 
road company  the  right  to  maintain  a  bridge  changing  the  cur- 
rent of  a  stream,  causing  it  from  time  to  time,  as  freshets  oc- 
cur, to  wash  away  the  land  of  a  lower  owner,  commences  not 
from  the  erection  of  the  bridge,  but  from  the  first  actual  dam- 
age to  the  land  resulting  therefrom.  Eells  v.  Chespeake  & 
O.  Ry.  Co.,  49  W.  Va.  65  (38  S.  E.  Rep.  479;  87  Am.  St. 
Rep.  787).  The  awarding  of  permanent  damages  for  the  di- 
version of  water  is  equivalent  to  the  acquisition  of  an  ease- 
ment by  condemnation.    Geer  v.  Durham  Water  Co.,  127  N. 
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C.  349  (37  S.  E.  Rep.  474).  Construing  and  applying  N.  C. 
Laws  1895,  ch.  224,  providing  that  all  actions  for  damages 
caused  by  the  construction  or  repair  of  any  railroad  shall  be 
commenced  within  five  years  after  thq  cause  of  action  accrues, 
and  that  "the  jury  shall  assess  the  entire  amount  of  damages 
which  the  party  agrieved  is  entitled  to  recover  by  reason  of  the 
trespass  upon  his  property/'  it  is  held  that  in  an  action  against  a 
railroad  company  for  past  damage  to  crops  and  permanent 
.  damages,  arising  from  the  diversion  of  waters,  it  is  proper  to 
require  the  jury  to  assess  such  damages  separately;  that  an 
assessment  of  permanent  damages  does  not  necessarily  include 
past  damages  to  the  crops,  and  that  the  company  is  not  com- 
pelled to  pay  the  permanent  damages  and  elect  to  continue  the 
wrong.  Lassiter  v.  Norfolk  &  C.  R.  Co.,  126  N.  C.  509  (36 
S.  E.  Rep.  48). 

Sec.  720.  Obstruction  or  diversion  of  waters— Insuf- 
6cient  railroad  culverts  or  drains.  Damages  are  recoverable 
by  a  landowner  against  a  railroad  company  for  its  maintaining 
a  culvert  or  drain  in  one  of  its  embankments,  insufficient  for 
the  passage  of  the  waters  of  a  stream,  whereby  his  lands  arc 
flooded,  although  damages  may  have  been  recovered  by  plain- 
tiff or  his  grantor  for  the  location  of  the  road ;  and  his  cause 
of  action  accrues  when  the  overflow  actually  results.  Chicago, 
R.  I.  &  P.  R.  Co.,  V.  Andreesen,  62  Neb.  456  (87  N.  W.  Rep. 
167).  The  court  say:  "Damages  awarded  in  condemnation 
proceedings  for  a  right  of  way  are  allowed  on  the  supposition 
that  the  road  will  be  skillfully  constructed,  not  only  with  refer- 
ence to  the  safety  of  the  traffic  on  such  railroad,  but  also  that 
it  shall  be  constructed  in  harmony  with  the  spirit  of  the  maxim 
which  says :  *So  use  your  own  as  not  to  injure  another/  Hence 
it  has  been  held  that  injuries  resulting  from  the  unskillful  con- 
struction of  railroad  culverts  cannot  be  estimated  as  a  part  of 
the  damages  for  the  right  of  way  of  a  railroad  company,  and 
that  proceedings  for  condemnation  of  the  land  to  which  the 
landowner  and  the  company  were  parties  shall  not  operate  as 
an  estoppel  in  an  action  for  injury  to  his  lands  caused  by  the 
unskillful  construction  of  culverts.  Railway  Co.  v.  Walcher, 
123  111.  440  (15  N.  E.  Rep.  279;  5  Am.  St.  Rep.  532) ;  Emery 
V.  Railroad  Co.,  102  N.  C.  209  (9  S.  E.  Rep.  139;  11  Am.  St. 
Rep.  727).  It  is  universally  held  to  be  the  duty  of  a  railroad 
company,*  when  its  right  of  way  passes  over  a  stream  of  run- 
ning water,  to  so  construct  its  roadbed  as  to  carry  oflF  the 
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water  of  the  running  stream;  and  any  failure  to  perform 
this  duty,  on  account  of  imperfect  culverts,  or  any  other  means 
of  defective  drainage,  which  causes  the  water  to  flow  back  upon 
the  lands  adjoining  the  right  of  way,  is  actionable  negligence. 
Railroad  Co.  v.  Brown,  29  Neb.  492  (46  N.  W.  Rep.  39)  ; 
SuUens  v.  Railway  Co.,  74  la.  659  (38  N.  W.  Rep.  545 ;  7  Am. 
St.  Rep.  501)  ;  Bryant  v.  Carpet  Co.,  131  Mass.  491 ;  Railway 
Co.  v.  Thillman,  143  111.  127  (32  N.  E.  Rep.  529;  36  Am.  St. 
Rep.  359)  ;  Johnson  v.  Railroad  Co.,  35  N.  H.  569  (69  Am* 
Dec.  560). 

The  contention  that  the  statute  of  limitations  has  barred 
this  action  seems  to  be  founded  on  the  theory  that,  because  the 
road  was  built  in  the  year  1890,  plaintiff  should  have  immedi- 
ately anticipated  all  the  injury  that  might  ever  accrue  to  his 
land  by  reason  of  any  defective  construction  of  defendant's 
road,  and  have  brought  his  action  within  the  statutory  period 
from  the  date  of  the  completion  of  defendant's  road.  But  this 
is  not  the  law.  A  man  has  no  right  to  anticipate  an  injury 
from  the  probable  negligence  of  some  one  else.  The  statute  of 
limitations  does  not  run  until  the  injury  has  been  actually  re- 
ceived. Plaintiff  had  no  right  to  sue  defendant  until  defendant 
injured  him  by  a  negligent  act.  His  right  of  action  did  not 
accrue  in  this  case  until  his  land  had  been  overflowed ;  hence 
thfe  statute  of  limitations  would  run  from  the  date  of  the  over- 
flow of  the  land,  and  not  from  the  date  of  the  completion  of 
defendant's  railroad.  Sullens  v.  Railroad  Co.  74  la.  659  (38 
N.  W.  Rep.  545 ;  7  Am.  St.  Rep.  501)  ;  Railroad  Co.  v.  Shaffer, 
124  111.  112  (16  N.  E,  Rep.  239)  ;  Railroad  Co.  v.  Standen,  22 
Neb.  343  (35  N.  W.  Rep.  183)." 

Sec.  721.  Obstruction  or  diversion  of  waters — Meas- 
ure of  damages.  The  measure  of  damages  for  the  diversion 
of  a  stream  crossing  the  plaintiff's  land  is  the  cost  of  restoring 
the  stream  to  its  former  condition  together  with  other  result- 
ing damages  which  were  unavoidable ;  and  it  is  proper  to  con- 
sider evidence  showing  how  the  plaintiff  could  have  avoided 
or  diminished  the  damage  to  his  property  by  a  reasonable  ef- 
fort and  expense  on  his  part.  Sweeney  v.  Montana  Cent.  Ry. 
Co.,  25  Mont.  543  (65  Pac.  Rep.  912).  Where  a  riparian 
owner  has  been  using  water  from  a  stream  to  run  machinery  in 
a  mill  or  factory,  a  proper  measure  of  damages  for  wrongfully 
diverting  the  water  from  such  stream  is  the  cost  of  supplying 
power  to  take  the  place  of  that  of  which  he  was  deprived. 
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living's  Ex Ts  V.  Borough  of  Media,  194  Pa.  St.  648  (45  AtL 
JRep.  482).  In  an  action  for  the  destruction  of  grass  and  grow- 
ing crops  by  the  flooding  of  land  through  the  c  rection  of  dams, 
the  measure  of  damages  is  the  value  of  the  grass  and  crops  at 
the  time  they  were  destroyed,  or,  if  it  was  impracticable  to  show 
such  value,  the  diminution  in  the  rental  value  of  the  land  by 
reason  of  the  injury  thereto.  Larson  v.  Lammers,  81  Minn. 
239  (83  N.  W.  Rep.  981).  The  measure  of  damages  to  land 
caused  by  the  construction  of  a  railroad  diverting  a  water 
course  is  the  diminution  in  the  salable  value  of  the  land.  Illi- 
nois Cent.  R.  Co.  v.  Smith,  Ky.  (61  S.  W.  Rep.  2;  22 
Ky.  Law  Rep.  1655). 

Sec.  722.  Obstruction  or  diversion  of  waters — ^Injunc- 
tion against  removal  of  dam  maintained  for  the  prescriptive 
period.  The  removal  of  a  dam  which  has  been  maintained 
for  the  prescriptive  period  across  a  stream,  obstructing  and 
diverting  the  flow  thereof,  may  be  enjoined  by  riparian  owners 
whose  property  would  be  injured  by  such  removal.  Kray  v. 
Muggli,  84  Minn.  90  (86  N.  W.  Rep.  882 ;  54  L.  R.  A.  473 ; 
87  Am.  St.  Rep.  332).  The  court  say:  "The  authorities  are 
numerous  that  where  the  flow  of  a  stream  of  water  has  been 
diverted  from  its  natural  channel,  or  obstructed  by  a  permanent 
dam,  and  such  diversion  or  obstruction  has  continued  for  the 
time  necessary  to  establish  a  prescriptive  right  to  perpetually 
maintain  the  same,  the  riparian  owners  along  such  stream  of 
water,  who  have  improved  their  property  with  reference  to 
the  change  and  in  reliance  on  the  continuance  thereof,  acquire 
a  reciprocal  right  to  have  the  artificial  conditions  remain  undis  • 
turbed;  and  the  person  who  placed  the  obstruction  in  the 
stream,  or  caused  the  diversion  of  the  waters,  and  all  those 
claiming  under  or  through  him,  are  estopped  upon  principles 
of  equity  from  restoring  the  waters  to  their  natural  channel  or 
state.  Beeston  v.  Weate,  5  El.  &  Bl.  986;  Roberts  v.  Rich- 
ards, 50  Law  J.  Ch.  297 ;  Jones,  Easem.  §  808 ;  Gould,  Waters, 
§§  159,  225;  Arkwright  v.  Cell,  10  Eng.  Ruling  Cas.  225; 
Belknap  v.  Trimble,  3  Paige,  577.  In  the  latter  case,  one  in- 
volving the  question  here  presented,  the  court  said:  T  appre- 
hend, also,  that  this  rule  must  be  reciprocal,  and  that  a  pro- 
prietor of  the  head  of  a  stream,  who  has  changed  the  natural 
flow  of  the  waters  and  has  continued  such  change  for  more 
than  twenty  years,  cannot  afterward  be  permitted  to  restore  it 
to  its  natural  state,  when  it  will  have  the  effect  to  destroy  mills 
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or  other  properties  below  which  have  been  erected  in  reference 
to  such  change  in  the  natural  flow  in  the  stream.'  In  the  case 
of  Woodbury  v.  Short,  17  Vt.  387  (44  Am.  Dec.  344),  a  case 
involving  this  principle,  it  appeared  that  the  course  of  a  stream, 
I'unning  across  the  land  of  defendant  to  plaintiff's  land,  was 
changed  by  a  sudden  and  unusual  flood,  so  that  it  did  not 
thereafter  flow  over  the  land  of  the  latter.  Defendant  per- 
mitted the  water  to  run  in  the  new  channel  for  ten  years,  and 
it  was  held  that  his  acquiescence  in  the  new  conditions  for  so 
long  a  time  gave  rise  to  a  right  in  plaintiff  to  insist  that  the 
new  remain  as  the  natural  conditions.  Other  cases  supporting 
this  same  doctrine  are :  Ford  v.  Whitlock,  27  Vt.  265 ;  Shep- 
ardson  v.  Perkins,  58  N.  H.  354;  Delaney  v.  Boston,  2  Har. 
(Del.)  489;  Mathewson  v.  HoflFman,  TJ  Mich.  420  (43  N.  W. 
Rep.  879 ;  6  L.  R.  A.  349) .  The  latter  case  is  very  similar  to 
the  one  at  bar,  and  directly  in  point.  The  court  there  said : 
*The  exclusive  enjoyment  of  water  in  a  particular  way  for 
twenty  years,  without  interruption,  becomes  an  adverse  enjoy- 
ment sufficient  to  raise  a  presumption  of  title  against  a  right 
in  any  other  person,  which  might  have  been  ,but  was  not,  as- 
serted. This  rule  must  be  reciprocal,  and  one  who  has  taken 
the  water  from  the  original  channel,  and  has  continued  to  di- 
vert and  enjoy  it  for  a  period  beyond  the  statute  of  limita- 
tions as  to  real  actions,  cannot  afterwards  be  permitted  to  re- 
store it  to  its  original  state,  when  it  will  have  the  effect  to  de- 
stroy or  materially  injure  the  property  of  those  through  or  by 
which  it  formerly  flowed.'  Smith  v.  Youmans,  96  Wis.  103 
70  N.  W.  Rep.  1115 ;  37  L.  R.  A.  285  ;  65  Am.  St.  Rep.  30),  is 
also  directly  in  point.  It  is  there  held  that  it  is  but  a  fair  in- 
ference that  riparian  owners,  in  view  of  advantages  that  might 
or  would  accrue  to  them  by  raising  the  level  of  the  waters 
of  the  lake  on  which  their  lands  border,  were  induced  to  con- 
sent and  acquiesce  therein,  and  in  the  use  of  the  dam  and 
waters  as  raised  thereby,  in  view  of  which  it  was  held  that  the 
relations  and  interests  of  the  parties  thus  originated  and 
created  became  fixed  by  prescription,  and  imposed  upon  each 
reciprocal  rights  and  duties.  The  court  said :  'It  has  long  been 
settled  that  the  artificial  state  or  condition  of  flowing  water, 
founded  upon  prescription,  becomes  a  substitute  for  the  natural 
condition  previously  existing,  and  from  which  a  right  arises 
on  the  part  of  those  interested  to  have  the  new  condition  main- 
tained. The  water  course,  though  artificial,  may  have  origin- 
ated under  such  circumstances  as  to  give  rise  to  all  the  rights 
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riparian  proprietors  have  in  a  natural  and  permanent  stream, 
or  have  been  so  long  used  as  to  become  a  natural  water  course 
prescriptively ;  and  when  a  riparian  owner  has  diverted  the 
water  into  an  artificial  channel,  and  continues  such  change  for 
more  than  twenty  years,  he  cannot  restore  it  to  its  natural  chan- 
nel, to  the  injury  of  other  proprietors  along  such  channel,  who 
have  erected  works  or  cultivated  their  land  with  reference  to 
the  changed  condition  of  the  stream,  or  to  the  injury  of  those 
upon  the  artificial  water  course  who  have  acquired  by  long 
user  the  right  to  enjoy  the  water  there  flowing/  See,  also, 
Canton  Iron  Co.  v.  Biwabik  Bessemer  Co.,  63  Minn.  367  (65 
N.  W.  Rep.  643). 

The  dam  in  question,  having  been  erected  for  the  purpose 
of  developing  power  to  operate  mill  machinery,  must  be  taken 
to  be  a  permanent  obstruction ;  and,  it  having  existed  and  been 
maintained  as  such  for  so  great  a  length  of  time,  the  artificial 
conditions  created  thereby  must  be  deemed  to  have  become  the 
natural  conditions.  There  is  no  suggestion  in  the  evidence  that 
the  dam  was  placed  in  the  river  for  temporary  purposes,  and, 
even  though  it  may  at  one  time  have  been  out  of  repair,  it  was 
nevertheless  originally  intended  as  a  permanent  structure.  The 
authorities  all  hold,  as  far  as  our  examination  has  extended, 
that  in  such  cases  the  conditions  arising  from  the  permanent 
obstruction,  though  artificial  to  begin  with,  become  by  long 
lapse  of  time  the  natural  conditions,  and  interested  parties  are 
bound  by  the  rules  of  law  applicable  to  such  conditions.  Magor 
V.  Chadwick,  11  Adol.  &  E.  571 ;  Beeston  v.  Weate,  5  El.  & 
Bl.  986 ;  Roberts  v.  Richards,  50  Law  J.  Ch.  297 ;  Mathewson 
V.  Hoifman,  ^^  Mich.  420  (43  N.  W.  Rep.  879;  6  L.  R.  A. 
349)  ;  Finley  v.  Hershey,  41  la.  389 ;  Murchie  v.  Gates,  78  Me. 
300  (4  Atl.  Rep.  698).  In  the  case  at  bar  even  nature  herself 
became  adapted  to  the  new  surroundings.  A  native  growth  of 
hard-wood  timber  sprang  up  along  the  shores  of  the  lakes 
formed  by  the  raise  of  the  river,  thus  giving  a  natural  effect 
and  appearance  to  the  conditions  created  by  the  dam.  The 
government,  in  the  survey  of  the  lands  in  that  vicinity,  recog- 
nized the  artificial  as  the  natural  state,  and  surveyed  the  public 
land  with  reference  to  the  lakes,  meandering  them  precisely  as 
other  natural  bodies  of  water  are  surveyed  and  meandered. 
There  can  be  no  difference  in  principle  between  cases  where 
the  natural  channel  of  a  stream  is  changed  and  diverted,  and 
those  where  a  permanent  obstruction  is  placed  therein.  In 
either  case  the  rights  of  the  parties  are  essentially  the  same." 
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Sec.  723.  Floating  logs  in  stream — Liability  for  caus- 
ing overflow.  The  fact  that  a  stream  is  a  natural  highway 
for  floating  logs  does  not  give  persons  using  it  for  that  pur- 
pose the  right  to  store  water  and  suddenly  discharge  the  ac- 
cumulation so  as  to  increase  the  natural  volume  of  the  stream 
and  overflow  or  wash  away  the  adjacent  banks.  Brewster  v. 
J.  &  J.  Rogers  Co.,  169  N.  Y.  73  (62  N.  E.  Rep.  164).  One 
using  a  stream  for  floating  logs  who,  by  overcrowding  the 
stream,  produces  a  jam  and  consequent  damming  up  of  the 
water  so  as  to  damage  the  lands  of  another  by  overflow,  is 
liable  for  such  damage,  although  care  and  diligence  was  exer  - 
cised  to  prevent  the  jam  from  forming  and  to  relieve  frpm  it 
thereafter,  and  extraordinary  floods  contributed  to  the  injury. 
Alabama  Lumber  Co.  v.  Keel,  125  Ala.  603  (28  So.  Rep.  204; 
82  Am.  St.  Rep.' 265).  Citing,  Gould,  Waters,  §  103;  Boom- 
ing Co.  v.  Jarvis,  30  Mich.  308 :  Cotton  v.  Boom  Co.,  19  Minn. 
497  (Gil.  429)  ;  Booming  Co.  v.  Nelson,  45  Mich.  578  (8  N. 
W.  Rep.  587,  909)  ;  Anderson  v.  Boom  Co.,  61  Mich.  489  (28 
N.  W.  Rep.  518)  ;  Haines  v.  Welch,  14  Or.  319  (12  Pac.  Rep: 
502)  ;  Hackstack  v.  Improvement  Co.,  66  Wis.  439  (29  N.  W. 
Rep.  240)  ;  McKenzie  v.  Boom  Co.,  29  Minn.  288  (13  N.  W. 
Rep.  123)  ;  Weaver  v.  Same,  28  Minn.  534  (11  N.  W.  Rep. 
114).  In  action  for  damages  and  injunction  based  on  defen- 
dant's injury  to  plaintiff,  by*  the  former  overflowing  a  stream 
by  booming  logs  therein,  it  need  not  be  alleged  that  the  injury 
was  caused  by  the  defendant's  negligence  or  want  of  care ;  and 
It  is  no  defense  for  the  defendant  to  show  that  he  has  made 
large  expenditures  in  improving  the  river,  nor  that  the  logs 
cannot  well  be  handled  without  their  being  boomed  and  rafted 
at  the  place  in  controversy,  Watkinson  v,  McCoy,  23  Wash. 
372  (63  Pac.  Rep.  245). 

Sec.  724.  Polluting  stream  by  use  of  waters  for  manu- 
facturing purposesL  Withdrawing  water  from  a  stream 
and  using  it  in  the  operation  of  a  salt  works  may  be  enjoined  by 
lower  riparian  owners,  where  such  use  results  in  the  perman  - 
ent  diversion  of  a  large  quantity  of  water  from  the  stream,  and 
that  which  is  returned  is  so  saturated  with  salt  as  to  render 
the  waters  of  the  stream  unfit  for  use,  destructive  of  animal  and 
vegetable  life,  and  injurious  to  machinery  which  it  may  be  used 
to  operate.  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  303  (58  N.  E. 
Rep.  142 ;  5 1  L.  R.  A.  687 ;  79  Am.  St.  Rep.  643.  The  court 
say:  "When  the  diversion,  or  pollution,  which  is  treated  as  a 
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form  of  diversion,  is  caused  by  a  new  and  extraordinary  method 
of  using  the  water,  hitherto  unknown  in  the  state,  and  such 
method  not  only  permanently  diverts  a  large  quantity  of  water 
from  the  stream,  but  also  renders  the  rest  so  salt,  at  times,  that 
cattle  will  not  drink  it  unless  forced  to  by  necessity,  fish  are 
destroyed  in  great  numbers,  vegetation  is  killed,  and  machin- 
ery rusted,  such  use,  as  a  matter  of  law,  is  unreasonable  and 
entitles  the  lower  riparian  owner  to  relief.  Where  the  natural 
and  necessary  result  of  the  place  selected,  and  the  method 
adopted  by  an  upper  riparian  owner  in  the  conduct  of  his  bus- 
iness, is  to  cause  material  injury  to  the  property  of  an  owner 
below,  a  court  of  equity  will  exercise  its  power  to  restrain, 
on  account  of  the  inadequacy  of  the  remedy  at  law,  and  in 
order  to  prevent  a  multiplicity  of  suits.  The  lower  riparian 
owners  are  entitled  to  a  fair  participation  in  the  use  of  the 
water,  and  their  rights  cannot  be  cut  down  by  the  convenience 
or  necessity  of  the  defendant's  business.  'The  necessity  of  one 
man's  business  cannot  be  the  standard  of  another's  rights  in  a 
thing  which  belongs  to  both.'  Wheatley  v.  Chrisman,  24  Pa. 
St.  298  (64  Am.  Dec.  657).  While  the  courts  will  not  overlook 
the  needs  of  important  manufacturing  interests,  nor  hamper 
them  for  trifling  causes,  they  will  not  permit  substantial  injury 
to  neighboring  property,  with  a  small  but  long-established  bus 
iness,  for  the  purpose  of  enabling  a  new  and  great  industry  to 
flourish.  They  will  not  change  the  law  relating  to  the  owner 
ship  and  use  of  property  in  order  to  accommodate  a  great  bus- 
iness enterprise.  According  to  the  old  and  familiar  rule,  every 
man  must  so  use  his  own  property  as  not  to  injury  that  of  his 
neighbor;  and  the  fact  that  he  has  invested  much  money  and 
employs  many  men  in  carrying  on  a  lawful  and  useful  business 
upon  his  own  land  does  not  change  the  rule,  nor  permit  him 
to  permanently  prevent  a  material  portion  of  the  water  of  ;i 
natural  stream  from  flowing  over  the  land  of  a  lower  riparian 
owner,  or  to  so  pollute  the  rest  of  the  stream  as  to  render  it  un- 
fit for  ordinary  use.  The  fact  that  other  salt  manufacturers  are 
doing  the  same  thing  as  the  defendant,  instead  of  preventing 
relief,  may  require  it.  'Where  there  is  a  large  number  of  per- 
sons mining  on  a  small  stream,  if  each  should  deteriorate  the 
water  a  little,  although  the  injury  from  the  act  of  one  might  be 
small,  the  combined  result  of  the  acts  of  all  might  render  the 
water  utterly  unfit  for  further  use ;  and,  if  each  could  success- 
fully defend  an  action  on  the  ground  that  his  act  alone  did  not 
materially  affect  the  water,  the  prior  appropriator  might  be 
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deprived  of  its  use,  and  at  the  same  time  be  without  a  remedy.' 
Hill  V.  Smith,  32  Cal.  166;  Woodyear  v.  Schaefer,  57  Md.  I 
(40  Am.  Rep.  419)  ;  Sherman  v.  Iron- Works  Co.,  87  Mass. 
213;  Mayor,  etc.,  of  Baltimore  v.  Warren  Mfg.  Co.,  59  Md. 
96;  Crossley  v.  Lightowler,  L.  R.  3  Eq.  279  (2  Ch.  App.  478)  ; 
Pennington  v.  Coal  Co.,  5  Ch.  Div.  769,  772.  In  Garwood  v. 
Railroad  Co.,  116  N.  Y.  649  (22  N.  E.  Rep.  396),  the  diversion, 
as  shown  by  the  record  on  file  in  this  court,  was  less  than  that 
testified  to  by  the  defendant's  witnesses  in  the  case  before  us. 
Even  if  the  damages  are  slight,  where  the  act  complained  of 
is  such  that  by  its  repetition  or,  continuance  it  may  become  the 
foundation  or  evidence  of  an  adverse  right,  a  court  of  equity 
will  interpose  by  injunction.  Knitting  Co.  v.  Dean,  1^2  N.  Y. 
278,  280  (56  N.  E.  Rep.  757)." 

Sec.  725.  Pollution  of  waters — Discharge  of  sewerage 
—Rights  of  cities.  A  voluntary  association  for  the  care  of 
prisoners  for  compensation,  though  benevolent  in  its  character 
and  required  to  make  annual  reports  to  the  governor,  cannot 
escape  liability  for  its  wrongful  pollution  of  a  stream  of  water, 
on  the  ground  of  its  being  a  public  corporation ;  and  where  such 
an  association  discharges  into  a  stream  large  quantities  of 
refuse  water,  urine  and  excrement  coming  from  its  building 
housing  several  hundred  people,  it  is  liable  to  a  riparian  owner 
using  the  water  of  such  stream  for  domestic  purposes  and  for 
the  conducting  of  an  extensive  dairy  business,  where  such 
pollution  destroys  his  business,  injures  the  health  of  his  fam- 
ily and  greatly  depreciates  the  value  of  his  lands.  Trevett  v. 
Prison  Ass'n  of  Virginia,  98  Va,  332  (36  S.  E.  -Rep.  373 ;  50 
L.  R.  A.  564;  81  Am.  St.  Rep.  727).  The  legislature  of  New 
Jersey  has  power  to  authorize  a  city  to  use  tidal  streams  in  the 
state  as  outlets  for  public  sewers ;  and  where  such  a  use  by  a 
city  has  been  so  authorized,  the  fact  that  it  pollutes  the  water 
and  air  in  the  neighborhood  of  a  dock  on  the  river  owned  by 
private  persons,  and  thus  lessens  the  value  pi  private  property, 
will  not  justify  an  injunction  to  restrain  the  city  from  con- 
structing and  operating  a  sewer  which  the  municipal  authori- 
ties have,  within  the  limits  of  their  legal  discretion,  determined 
to  be  necessary  for  sewerage  purposes.  Mayor,  etc.,  of  Qty 
of  Newark  v.  Sayre,  60  N.  J.  Eq.  361  (45  Atl.  Rep.  985 ;  48 
L.  R.  A.  722 ;  83  Am.  St.  Rep.  629) .  The  same  is  held  in  Grey 
V.  City  of  Paterson,  60  N.  J.  Eq.  385  (45  Atl.  Rep.  995 :  48  L. 
R.  A.  717;  83  Am.  St.  Rep.  643)  ;  but  in  that  case  it  is  also 
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held  that  riparian  owners  above  the  ebb  and  flow  of  the  tide  of 
a  navigable  stream  may  have  damages  for  its  pollution  by  the 
discharge  of  city  sewage  into  it. 

But  in  Connecticut  it  is  held  tliat  the  right  €f  a  dty  to  use 
a  stream  as  an  outlet  for  the  drainage  of  its  surface  water 
does  not  authorize  it  to~  empty  into  such  stream  sewers  con- 
structed for  the  disposition  of  refuse  and  filth  accumulated  on 
the  private  property  of  its  inhabitants,  although  such  sewers 
are  constructed  under  legislative  authority ;  and  riparian  own- 
ers whose  property  rights  are  affected  by  the  pollution  of  a 
stream  on  account  of  such  discharge  of  sewage  are  entitled 
to  maintain  injunction  against  the  city  to  compel  it  to  pro- 
vide other  means  to  dispose  of  its  sewage,  or  to  compensation 
for  the  injuries  sustained.  Piatt  v.  City  of  Waterbury,  *J2 
Conn.  531  (45  Atl.  Rep.  154:  48  L.  R.  A.  691 ;  77  Am.  St. 
Rep.  335).  The  same  doctrine  is  adhered  .to  in  Watson  v. 
Town  of  New  Milford,  ^2  Conn.  561  (45  Atl.  Rep.  167;  Tj 
Am.  St.  Rep.  345)  ;  and  in  Winchell  v.  City  of  Waukesha,  110 
Wis.  loi  (85  N.  W.  Rep.  668;  84  Am.  St.  Rep.  902,  see  note 
on  pp.  908-926  for  exhaustive  collation  of  authorities  on  the 
question  **Have  municipal  corporations  any  greater  right  than 
individuals  to  pollute  waters?")  In  this  case  the  court  recog- 
nizes that  there  are  authorities  to  the  contrary,  but  after  ad- 
verting to  the  principles  on  which  they  rest,  declines  to  follow 
them,  and  concludes  an  exhaustive  discussion  by  saying :  "We 
cannot  but  recognize  that,  as  the  density  of  our  population  in- 
creases, as  our  citizens  engage  in  new  and  greater  industries, 
and  as  the  municipal  aggregations  of  population  multiply  and 
expand,  the  original  purity  of  the  streams  and  water  basins 
cannot  be  wholly  preserved.  They  are  the  natural  and  un- 
avoidable courses  and  receptacles  of  drainage,  through  and 
into  which  must  flow  the  refuse  of  human  habitation  and  in- 
dustry. How  far  these  changing  conditions  must  bring  about 
a  yielding  of  the  private  right  of  continued  purity  of  those  lakes 
and  streams  to  the  necessity  of  use  thereof  for  the  public  and 
general  health  and  convenience,  and  upon  what  terms  such 
yielding  shall  come,  are  primarily  questions  of  policy  for  the 
legislature,  within  the  limits  of  its  power  over  private  rights 
defined  by  the  constitution.  When,  if  ever,  the  legislature  shall 
enact  that  streams  generally  or  any  streams  shall  be  used  as 
sewers  without  liability  to  the  owners  of  the  soil  through  which 
they  run,  the  question  of  constitutional  protection  to  private 
rights  may  be  forced  upon  the  courts  for  decision.    Until  such 
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an  enactment  is  made,  however,  in  clear  and  unambiguous 
terms,  we  shall  be  slow  to  hold  by  inference  or  implication  that 
it  has  been  made'at  all.    The  right  of  the  riparian  owner  to  the 
natural  flow  o4  water  substantially  unimpaired  in  volume  and 
purity  is  one  of  great  value,  and  which  the  law  nowhere  has 
more  persistently  recognized  and  jealously  protected  tlian  in 
Wisconsin.    Not  alone  the  strictly  private  right,  but  important 
public  interests,  would  be  seriously  jeopardized  by  promiscuous 
pollution  of  our  streams  and  lakes.    Considerations  of  aesthetic 
attractiveness,  industrial  utility,  and  public  health  and  com 
fort  are  involved.    Amid  this  conflict  of  important  rights,  we 
cannot  believe  that  the  legislature  concealed,  in.  words  merely 
authorizing  municipalities  to  raise  and  expend  money  for  the 
construction  of  sewers,  a  declaration  of  policy  that  each  munici- 
pality might,  in  its  discretion,  without  liability  to  individuals, 
take  practical  possession  of  the  nearest  stream  as  a  vehicle  for 
the  transportation  of  its  sewage  in  crude  and  deleterious  con- 
dition.   At  that  stage  in  its  logic  we  cannot  agree  with  the  In- 
diana court,  in  City  of  Valparaiso  v.  Hagen,  153  Ind.  337  (54 
N.  E.  Rep.  1062 ;  48  L.  R.  A.  707 ;  74  Am.  St.  Rep.  305).    The 
authority  granted  to  municipalities  is  to  construct  sewers,  but 
subject  to  the  general  legal  restrictions  resting  upon  such  cor- 
porations forbidding  invasion  of  private  rights  by  creation  of 
nuisance  or  otherwise.    This  view  of  the  legislative  purpose  is 
enforced  by  the  consideration  that,  although  liquid  sewage 
must  flow  off  along  the  general  drainage  course  of  the  vicinity, 
it  is  by  no  means  physically  necessary  that  it  should  carry 
with  it  the  solids   in  an  offensive  or  unhygienic  condition. 
Hockstack  v.  Improvement  Co.,  66  Wis.  439  (29  N.  W.  Rep. 
240).    It  is  matter  of  common  knowledge,  and  of  proof  in  this 
case,  that  there  are  practicable  methods  for  the  decomposition 
and  practical  destruction  of  such  solids  before  delivering  them 
into  open  water  courses ;  the  most  modern  method,  as  ex- 
plained in  the  evidence  here,  being  treated  in  septic  bacteria 
tanks,  whereby  the  decomposition  and  resolution  into  inoffen- 
sive and  innocuous  fluids,  gases,  and  mineral  solids  is  greatly 
expedited.     This   method,   it  appears,   could  be   installed  in 
Waukesha  at  a  cost  approximating  $5,000.    It  is  not  probable 
that  the  legislature  has  wittingly  authorized  the  defilement, 
and  almost  destruction,  of  our  streams  to  enable  such  trifling 
measure  of  economy  to  municipalities.    The  great  weight  of 
authority,  American  and  English,  supports  the  view  that  leg- 
islative authority  to  install  a  sewer  system  carries  no  impli- 
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cation  of  authority  to  create  and  maintain  a  nuisance,  and  that 
it  matters  not  whether  such  nuisance  results  from  negligence 
or  from  the  plan  adopted.  If  such  nuisance  be  created,  the 
same  remedies  may  be  invoked  as  if  the  perpetrator  were  an  in- 
dividual. The  following  are  selected .  from  an  almost  unlim- 
ited array  of  decisions :  City  of  Jacksonville  v.  Lambert,  62 
111.  519;  Same  v.  Doan,  145  111.  23,  29  (33  N.  E.  Rep.  878)  ; 
O'Brien  v.  City  of  St.  Paul,  18  Minn.  176  (Gil.  163)  ;  Clark 
V.  Peckham,  9  R.  I.  455 ;  Good  v.  City  of  Altoona,  162  Pa.  493 
(29  Atl.  Rep.  741 ;  42.  Am.  St.  Rep.  840)  ;  Owens  v.  City  of 
I^ncaster,  182  Pa.  St.  257  (37  Atl.  Rep.  858)  ;  Haskell  v.  City 
of  New  Bedford,  108  Mass.  208 ;  Morse  v.  City  of  Worcester, 
139  Mass.  389  (2  N.  E.  Rep.  694)  ;  Morgan  v»  City  of  Dan- 
bury,  67  Conn.  484  (35  Atl.  Rep.  499)  ;  Piatt  v.  City  of  Water- 
bury,  72  Conn.  531  (45  Atl.  Rep.  154;  48  L.  R.  A.  691 ;  'jj 
Am.  St.  Rep.  335)  ;  Chapman  v.  City  of  Rochester,  no  N. 
Y.  273  (18  N.  E.  Rep.  88;  I  L.  R.  A.  296;  6  Am.  St.  Rep. 
366) ;  Missouri  v.  Illinois,  180  U.  S.  208  (21  Sup.  Ct.  Rep. 
331)  ;  Carmichael  v.  City  of  Texarkana,  (C.  C.)  94  Fed, 
Rep.  561."  A  municipality  cannot  escape  liability  for  the 
pollution  of  a  stream  by  reason  of  its  discharging  sewage 
into  it,  by  showing  that  others  more  largely  than  it  contrib- 
uted to  the  nuisance  resulting  from  such  pollution.  Watson 
v.  Town  of  New  Milford,  72  Conn.  561  (45  Atl.  Rep.  167 ;  77 
Am.  St.  Rep.  345). 
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Sec.  726.  What  contracts  may  be  specifically  enforced 
—General  principles.  A  decree  of  specific  performance  can- 
not be  claimed  as  a  matter  of  right,  but  every  application  for 
this  character  of  relief  is  addressed  to  the  sound  discretion  of 
the  court,  subject  to  established  principles  of  equity;  and 
whether  the  relief  will  be  g^ranted  or  refused  depends  upon  the 
circumstances  of  each  particular  case.  Thistle  Mills  Co.  v. 
Bone,  92  Md.  47  (48  Atl.  Rep.  37)  ;  Dixon  v.  Dixon,  92  MA 
432  (48  Atl.  Rep.  152)  ;  Whitted  v.  Fuquay,  127  N.  C,  68  (37 
S.  E.  Rep.  141)  :  Reid  v.  Mix,  63  Kan.  745   (66  Pac.  Rep. 
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I02I ;  55  L.  R.  A.  706).  In  the  case  of  Kelly  v.  York  Cliffs 
Imp.  Co.,  94  Me.  374  (47  Atl.  Rep.  898),  the  supreme  court 
of  Maine  say :  "As  to*  such  applications  generally,  it  seems  ad- 
visable to  iterate  and  affirm  what  was  said  by  this  court  in 
Mansfield  v.  Sherman,  81  Me.  365  (17  Atl.  Rep.  300),  viz: 
'Such  an  application  is  addressed  to  the  sound  discretion  of  the 
court.  Not  every  party  who  would  be  entitled  as  of  right  to 
damages  for  the  breach  of  a  contract  is  entitled  to  a  decree  for 
its  specific  performance.  Before  granting  such  a  decree  the 
court  should  be  satisfied  not  only  of  the  existence  of  a  valid 
contract,  free  from  fraud,  and  enforceable  in  law,  but  also  of 
its  fairness,  and  its  harmony  with  equity  and  good  conscience. 
However  strong,  clear,  and  emphatic  the  language  of  the  con- 
tract, however  plain  the  right  at  law,  if  a  specific  performance 
would,  for  any  reason,  cause  a  result  harsh,  inequitable,  or  con- 
trary to  good  conscience,  the  court  should  refuse  such  a  decree, 
and  leave  the  parties  to  their  remedies  at  law.  In  an  equity 
proceeding  the  complainant  must  do  equity,  and  can  obtain  only 
equity.' "  To  justify  a  decree  of  specific  performance,  the  con- 
tract must  be  fair,  reasonable,  bona  fide,  mutual,  founded  upon 
a  good  or  valuable  consideration,  and  so  definite  and  certain 
in  its  terms  as  to  be  free  from  all  shade  or  color  of  ambiguity. 
Dixon  v.  Dixon,  92  Md.  432  (48  Atl.  Rep.  152)  ;  St.  Regis 
Lum.  Co.  V.  Hotchkiss,  72  Conn.  472  (45  Atl.  Rep.  11). 

Sec.  727.  What  contracts  may  be  specifically  enforced 
— Particular  cases.  A  parol  contract  to  lease  an  interest  in 
real  estate  taken  out  of  the  statute  of  frauds  by  part  perform- 
ance may  be  sjxjcifically  enforced,  St.  Joseph  Hydraulic  Co.  v. 
Globe  Tissue- Paper  Co.,  156  Ind.  665  (59  N.  E.  Rep.  995) ; 
but  an  agreement  by  a  grantee  to  support  the  grantor  in  a 
deed  cannot  be  enforced  by  a  suit  for  specific  performance,  for 
it  calls  for  the  enforcing  of  undefined  personal  acts,  Gardner  v. 
Knight,  124  Ala.  273  (27  So.  Rep.  298).  In  West  Virginia  it 
is  held  that  an  oral  contract  by  a  married  woman  for  the  sale 
of  her  land  cannot  be  specifically  enforced  under  the  doctrine 
of  part  performance ;  nor  can  her  written  contract  be  specifi- 
cally enforced  unless  acknowledged  by  her,  as  required  by  the 
statute.  Rosenour  v.  Rosenour,  47  W.  Va.  554  (35  S.  E.  Rep. 
918).  The  first  proposition  is  supported  by  Sturm  v.  McGuf- 
fin,  48  W.  Va.  595  (37  S.  E.  Rep.  561).  A  decree  of  specific 
performance  will  be  awarded  on  a  contract  by  the  owner  of  a 
lot  fronting  on  the  ocean  to  notify  the  owner  of  an  adjoining 
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landward  lot  of  the  intention  to  sell,  and  giving  him  the  priv- 
ilege of  buying  the  ground  at  a  fair  market  price,  as  damages 
at  law  would  not  be  an  adequate  compensation  for  a  breach  of 
the  option.  Myers  v.  Metzger,  6i  N,  J.  Eq.  522  (48  Atl.  Rep. 
1 1 13).  Specific  performance  of  a  contract  to  take  down  or 
remove  a  building  cannot  be  decreed  simply  on  an  allegation 
that  damages  at  law  would  be  inadequate  compensation  because 
of  the  fact  that  the  defendant  contemplated  the  sale  of  the 
building  to  a  rival  concern,  which  would  seriously  interfere 
with  plaintiff's  business,  where  there  was  no  restriction  in  the 
contract  as  to  the  use  of  the  building.  Armour  v.  Connolly, 
N.  J.  Eq.         (49  Atl.  Rep.  1117). 

Sec.  728.  Contracts  to  convey  land.  A  contract  for 
the  purchase  of  land  will  be  specifically  enforced  where  its 
terms  are  fair  and  reasonable,  is  founded  on  an  adequate  con- 
sideration, is  mutual  and  equal  in  all  its  parts,  and  there  is  no 
circumstance  or  suspicion  as  to  its  good  faith.  Willson  v. 
Blount,  93  Md.  30  (48  Atl.  Rep.  714).  Wheie  the  contract  of 
sale  gives  within  certain  defined  limits  the  right  of  selection 
of  the  lots  to  be  conveyed  to  the  proposed  vendee,  it  is  not  for 
this  reason  incapable  of  being  specifically  performed.  Re- 
petto  v.  Baylor,  61  N.  J.  Eq.  501  (48  Atl.  Rep.  774).  Specific 
performance  of  an  option  to  purchase,  which  is  to  be  exercised 
only  on  condition  that  the  vendee  will  enter  into  a  covenant,  to 
be  inserted  in  the  deed,  to  erect  a  building  on  the  land  con- 
veyed, will  not  be  denied  as  against  the  vendee  on  the  ground 
that  the  remedy  is  not  mutual,  where  it  appears  that  on  a  sub- 
sequent breach  of  the  covenant  adequate  relief  can  be  obtained 
by  the  vendor  by  the  recovery  of  substantial  damages  at  law. 
Madison  Athletic  Ass'n  v.  Brittin,  60  N.  J.  Eq.  160  (46  Atl, 
Rep.  652).  Where  an  aged  person,  living  alone  in  apparent 
destitution,  without  known  friends  or  relatives,  enters  into  a 
verbal  contract  with  a  husband  and  wife,  whom  she  claims  as 
kindred,  to  maintain,  care  for,  support,  clothe,  and  bury  her, 
for  her  property,  consisting  of  a  small  amount  of  personalty, 
and  several  pieces  of  real  estate  of  inconsiderable  value ;  and  in 
pursuance  of  such  contract  they  move  into  and  take  charge 
of  her  and  her  property,  and  in  all  respects  possible  fully  carry 
out  and  comply  with  their  contract,  they  will  be  entitled  to 
specific  performance  of  the  contract,  upon  the  accidental  death 
of  their  vendor  before  the  execution  of  a  deed  by  her,  as  against 
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her  remote  relatives.    Bryson  v.  McShane,  48  W.  Va.  126  (35 
S.  E.  Rep.  848;  49  L.  R.  A.  527). 

A  contract  for  the  sale  of  land  made  by  a  trustee  in  ex- 
cess of  his  powers  cannot  be  specifically  enforced.  Repetto  v. 
Baylor,  61  N.  J.  Eq.  501  (48  Atl.  Rep.  774).  In  Alabama  it  is 
held  that  specific  performance  of  a  contract  for  the  sale  of  a 
homestead,  although  executed  and  acknowledged  by  the  wife 
the  same  as  a  conveyance,  cannot  be  decreed  over  her  objection. 
Lyon  V.  Harden,  129  Ala.  643  (29  So.  Rep.  yy7^^  Where  an 
agreement  to  purchase  land  contained  a  stipulation  that  it  was 
to  be  void  in  case  the  proposed  vendee  failed  to  purchase  other 
designated  lands,  the  vendor  ii  not  entitled  to  specific  perform- 
ance by  showing  that  the  vendee  had  made  an  agreement  to 
purchase  the  other  land  but  afterwards  refused  to  perform  it. 
Howison  v.  Jackson,  124  Ala.  187  {2j  So.  Rep.  494).  A  party 
who  takes  an  option  for  the  purchase  of  land,  knowing  that  an- 
other party  has  an  option  thereon,  will  not  be  granted  a  decree 
for  specific  performance,  when  the  other  option  has  been  closed, 
and  a  part  of  the  purchase  price  paid.  Thistle  Mills  Co.  v. 
Bone,  92  Md.  432  (48  Atl.  Rep.  37).  Specific  performance 
will  not  be  decreed  of  a  contract  to  purchase  a  narrow  strip 
of  land,  which  one  has  entered  into  to  enable  him  to  comply 
with  a  previous  contract  to  sell  his  adjacent  lot,  on  account  of 
his  vendee  making  the  procuring  ^nd  conveying  of  such  strip 
with  the  lot  a  condition  in  his  contract,  where  the  vendor  of  the 
strip  had  knowledge  of  the  terms  of  the  prior  contract  which 
had  been  abandoned.  Espert  v.  Wilson,  190  111.  629  (60  N.  E. 
Rep.  923). 

Sec.  729.  Contracts  to  convey  land — Definiteness  re- 
quired. The  contract  must  sufficiently  describe  the  prop- 
erty. Bartlett  v.  Williams,  2y  Ind.  App.  637  (60  N.  E.  Rep. 
715).  An  agreement  to  convey  ten  acres  of  forty  owned  by 
vendor,  "being  every  fourth  block  in  said  forty  acres,"  when 
the  forty  acres  consists  of  blocks  59  and  60,  75  and  76,  and  the 
north  half  of  91  and  92,  is  too  indefinite  and  uncertain  for 
specific  enforcement,  Omaha  Loan  &  T.  Co.  v.  Goodman,  62 
Neb.  197  (86  N.  W.Rep.  1082) ;  and  a  contract  for  the  sale 
of  real  estate  stipulating  that  upon  payment  of  a  part  of  the 
purchase  price  at  a  future  date  the  vendor  would  execute  a 
conveyance  on  the  vendee  executing  such  security  for  the  de- 
ferred payments  as  might  at  that  time  be  agreed  upon  between 
the  parties,  is  too  incomplete  to  authorize  specific  perform- 
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ance.  Johnson  v.  Plotner,  15  S.  Dak.  154  (87  N.  VV.  Rep. 
926).  The  court  say:  "In  Huff  v.  Shepard,  58  Mo.  242,  the 
agreement  was  in  writing,  and  provided  that  the  balance  of  the 
purchase  money  was  to  be  paid  on  such  terms  as  might  be 
agreed  upon  between  the  parties.  The  supreme  court  of  Mis- 
souri held  that  such  a  contract  could  not  be  specifically  en- 
forced. In  Schmeling  v.  Kriesel,  45  Wis.  325,  the  supreme 
court  of  Wisconsin  says:  The  contract  being  to  give  credit 
for  a  part  of  the  purchase  money,  and  the  time  when  the 
credit  should  expire  and  the  money  become  payable  not  hav- 
ing been  fixed  by  the  parties,  we  think  the  contract  is  too  un- 
certain or  incomplete  to  authorize  a  court  of  equity  to  decree  its 
specific  performance.'  HoUenbeck  v.  Prior,  5  Dak.  298  (40  N. 
W.  Rep.  347)  ;  Morrison  v.  Rossignol,  5  Cal.  65 ;  Brown  v. 
Brown,  47  Mich.  378  (11  N.  W.  Rep.  205)  ;  Nelson  v.  Kelly, 
91  Ala.  569  (8  So.  Rep.  690) ;  Cole  v.  Dealham,  13  la.  551 ; 
Williams  v.  Stewart,  25  Minn.  516;  Mayer  v.  McCreery,  119 
N.  Y.  434  (23  N.  E.  Rep.  1045)  J  Gates  v.  Gamble,  53  Mich. 
181  (18  N.  W.  Rep.  631)  ;  Magee  v.  McManus,  70  Cal.  553 
(12  Pac.  Rep.  451) ;  Huff  v.  Shepard,  58  Mo.  242." 

Sec.  730.  Contracts  to  convey  land — Liquidated  dam- 
ages as  a  bar  to  specific  performance.  Whether  a  clause 
providing  for  liquidated  damages  makes  the  agreement  for 
sale  an  alternative  one  depends,  not  upon  the  mere  fact  that 
the  agreement  contains  such  a  clause,  but  upon  the  intent  of 
the  parties  ascertained,  from  the  whole  instrument,  with  rela- 
tion to  the  subject-matter  of  the  contract ;  and  if  it  appear  that 
the  clause  providing  liquidated  damages  was  inserted  to  secure 
performance  of  the  contract,  and  not  to  give  an  election  to 
refuse  to  perform  and  to  pay  thd  damages,  equity  will  enforce 
specific  performance.  Brown  v.  Norcross,  59  N.  J.  Eq.  427  (45 
Atl,  Rep.  605)  ;  Avon  by  the  Sea  Land  Imp.  Co..  v.  Thompson, 
60  N.  J.  Eq.  207  (46  Atl.  Rep.  946).  In  the  first  case  the 
court  say:  "There  remains  but  one  more  question.  The  de- 
fendant insists  that  the  above-quoted  term — that  for  the  due 
performance  of  the  contract  the  parties  bound  themselves  in 
$100,  liquidated  damages,  etc. — obliges  the  complainant  to  sue 
at  law  for  the  $100,  as  a  full  satisfaction  of  the  breach  of  the 
contract,  and  deprives  her  of  all  equity  to  have  the  contract 
specifially  enforced.  The  concluding  clause  in  Chancellor  Hal- 
sted's  opinion  in  St.  Mary's  Church  v.  Stockton,  8  N.  J.  Eq. 
532,  is  cited  to  sustain  this  proposition.    In  the  case  cited  the 
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question  was  before  the  court  in  such  a  way  that  no  attendant 
equities  were  presented  for  consideration.  The  matter  con 
sidered  was  merely  the  effect  of  the  stipulation  as  expressed  in 
the  contract.  The  defendant  had  not  taken  and  retained  pos- 
session of  the  premises  under  the  agreement,  and  none  of  the 
difficulties  attendant  upon  the  restoration  of  the. parties  to  their 
former  positions  had  arisen.  It  may,  however,  be  doubted 
whether  the  intimation  of  the  learned  chancellor,  if  it  ever  did 
expound  the  true  principle  upon  which  specific  performance  is 
enforced  in  equity  in  such  cases,  is  now  expressive  of  the  ac- 
cepted view  in  this  state.  Vice  Chancellor  Pitney,  when  sitting 
as  master,  in  Crane  v.  Peer,  43  N.  J.  Eq.  553  {4  Atl.  Rep.  72), 
collates  the  English  and  American  cases,  and  concludes  that 
the  mere  presence  of  a  provision  for  liquidated  damages  does 
not  of  itself 'necessarily  render  the  contract  an  optional  one, 
giving  the  right  to  the  parties  either  to  perform  or  to  break 
the  contract  and  pay  the  liquidated  damages.  The  learned 
master  declared  that  whether  the  contract  was  an  alternative 
one  or  not  must  be  ascertained  from  its  language  and  the  sub- 
ject-matter. The  spirit  of  the  cases  collated,  and  the  learned 
master's  opinion,  concur  in  the  declaration  that,  if  the  parties 
inserted  the  damages  clause  in  order  to  secure  the  performance 
of  the  contract,  either  may  compel  the  other  specifically  to  per- 
form, according  to  their  agreement,  but,  if  they  intended  that 
the  contract  should  oblige  them  to  do  one  of  two  things, — 
either  to  perform,  or  to  pay  the  money, — ^then  either  party 
may  pay,  and  be  free  from  the  obligation  to  perform.  In 
O'Connor  v.  Tyrell,  53  N.  J.  Eq.  18  (30  Atl.  Rep.  1061),  there 
was  an  agreement  to  convey,  with  a  stipulation  for  liquidated 
damages  in  case  of  failure.  The  vendors  failed  to  convey,  giv- 
ing no  reason  therefor.  The  vendee  filed  his  bill  to  compel 
specific  performance.  The  vendors  moved  to  dismiss  the  bill 
contending  that  equity  would  leave  the  complainant  to  a  suit 
at  law  to  recover  the  liquidated  damages.  Chancellor  McGill 
declared  that  under  such  a  contract  it  was  not  optional  with 
the  defaulting  party  to  perform  or  pay  the  named  sum ;  that 
damages  did  not  become  a  factor  in  the  consideration  of  rem- 
edies until  there  had  been  an  honest  effort  to  perform  and  a 
failure, — and  held  that  the  complainant  was  clearly  entitled  ta 
a  decree  for  specific  performance.  He  further  declared  that 
the  case  had  not  been  brought  within  the  intimation  of  Chan- 
cellor Halsted,  above  cited.  These  cases,  which  fully  discuss 
the  principle  involved,  indicate  that  specific  performance  should 
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be  denied,  not  because  of  the  mere  presence  of  a  clause  for 
liquidated  damages,  as  does  Chancellor  Halsted,  but  only  in 
those  cases  where  the  frame  of  the  contract,  and  its  relation  to 
the  subject-matter,  show  that  the  parties  intended  the  agree- 
ment to  be  in  the  alternative,  giving  to  each  the  right  to  choose 
either  to  perform,  or  to  pay  the  damages  and  refuse  to  perform. 
This  appears  to  be  the  better  exposition  of  the  equity  rule.  In 
Dooley  v.  Watson,  i  Gray,  414,  Chief  Justice  Shaw  held  that 
where  there  was  an  agreement  to  convey,  and  a  separate  con- 
tract that  a  certain  sum  should  be  paid  if  the  party  failed,  the 
promise  to  pay  the  money  was  merely  a  security  for  the  per- 
formance of  the  contract  to  convey,  and  he  decreed  specific 
performance.  See,  also,  Hooker  v.  Pynchon,  8  Gray,  552, 
and  Hull  v.  Sturdivant,  46  Me.  34,  to  the  same  effect." 

Sec.  731.  Performance^  diligence  and  good  faith  re- 
quired of  person  seeking.  One  who  has  consented  to  a 
rescission  or  an  abandonment  of  a  contract  cannot  afterward 
maintain  a  bill  for  its  specific  performance.  Lasher  v.  LoefBer, 
190  111.  150  (60  N.  E.  Rep.  85).  A  vendee  under  a  contract 
of  purchase  who  has  not  tendered  performance  and  who  is  not 
able  or  willing  to  perform,  is  not  entitled  to  a  decree  of  specific 
performance,  although  he  has  gone  into  possession  under  the 
contract  and  performed  some  labor  on  the  premises  pursuant 
thereto.  Dickey  v.  Pugh,  no  Wis.  400  (85  N.  W.  Rep.  963). 
A  vendor  who  has  delayed  performance  of  his  part  of  a  con- 
tract of  sale  for  30  months,  cannot  have  specific  performance 
of  the  contract,  where  the  land  in  the  meantime  has  depre- 
ciated in  value  one-half.  Newberry  v.  French,  98  Va.  479  (36 
S.  E.  Rep.  519).  A  party  does  not  lose  his  fight  to  specific 
performance  by  delays  occasioned  by  his  relying  on  the  broken 
promises  of  the  other  party  to  perform  his  contract.  Saverance 
V.  Lockhart,  57  S.  C.  131  (35  S.  E.  Rep.  505).  Where  there 
is  a  misunderstanding  between  the  parties  to  a  contract  for 
the  sale  of  realty  which  stipulates  that  time  of  payment  shall 
be  of  the  essence  of  the  agreement,  as  to  the  place  of  payment, 
specific  performance  will  not  be  denied  the  vendee  on  account 
of  his  failure  to  make  the  payment  on  time  through  such  mis- 
understanding, where  it  appears  that  he  made  a  diligent  and 
conscientious  effort  on  his  part  to  comply  with  the  contract  and 
probably  would  have  done  so  had  not  the  vendor  evaded  him. 
Ebert  v.  Arends,  190  111.  221  (60  N.  E.  Rep.  211).  Specific 
performance  of  a  contract  for  the  sale  of  land  not  embraced  in 
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a  deed  made  between  the  parties  at  the  time  of  the  contract  and 
in  pursuance  of  it  will  not  be  decreed  after  a  lapse  of  ten  years 
during  which  no  demand  for  a  deed  to  such  land  was  made  and 
the  vendor  had  died  and  his  estate  been  settled  up  without  any 
claim  of  the  kind  being  made  against  it.  St.  Regis  Lumber 
G>.  V.  Hotchkiss,  J2  Conn.  472  (45  Atl.  Rep.  11). 

Sec.  732.    Complaint  in  action  for  specific  performance. 

A  complaint  for  specific  enforcement  of  a  contract  must  show 
the  contract  to  be  complete,  certain,  fair,  just  and  equal  in  all 
its  parts,  and  founded  on  a  valuable  consideration;  that  the 
contract  is  capable  of  being  enforced  against  both  parties,  and 
that  a  refusal  tp  perform  on  the  part  of  the  defendant  will  be 
a  fraud  upon  the  plaintiff.  Horner  v.  Clark,  2y  Ind.  App.  6 
(60  N.  E.  Rep.  732).  A  bill  to  enforce  specific  performance 
which  is  based  on  the  acceptance  by  the  defendants  of  the 
plaintiff's  offer  to  sell  at  a  certain  price,  but  which  does  not  set 
forth  the  offer,  is  not  sufficient,  as  it  does  not  allege  a  con- 
tract with  sufficient  certainty.  Dixon  v.  Dixon,  92  Md.  432 
(48  Atl.  Rep.  152).  .Where  a  bill  in  equity  is  filed  alleging  a 
contract  for  the  sale  of  land,  but  admitting  that  the  contract  is 
so  imperfect  as  not  to  be  capable  of  specific  perfomiance,  and 
asking  repayment  of  the  purchase  money  and  compensation 
for  improvements,  no  decree  of  specific  performance  can  be 
made  on  such  bill  without  an  amended  bill  seeking  that  relief. 
Rosenour  v.  Rosenour,  47  W.  Va.  554  (35  S.  E.  Rep.  918). 
A  petition  asking  the  specific  performance  of  a  contract  for  the 
conveyance  of  land  must  describe  the  land  sufficiently  for  the 
court  to  know  with  reasonable  certainty  the  land  of  which  it  is 
asked  to  decree  a  conveyance.  Harper  v.  Kellar,  1 10  Ga.  420 
(35  S.  E.  Rep.  667).  A  complaint  to  enforce  specific  per- 
formance of  a  written  contract  to  purcliase  land  under  seal  is 
insufficient  on  demurrer  where  some  of  the  defendants  against 
whom  such  remedy  is  sought  are  not  named  in  the  contract 
and  it  does  not  purport  to  bind  them  and  their  ratification  of 
it  is  not  shown.  Ferris  v.  Snow,  124  Mich.  559  (83  N.  W. 
Rep.  374).  Applying  Cal.  Civ.  Code,  §  3391,  it  is  held  that  a 
complaint  for  the  specific  performance  of  a  contract  either  must 
allege  that  the  party  against  whom  Jhe  decree  is  sought  re- 
ceived an  adequate  consideration  for  the  contract,  or  state  facts 
sufficient  to  satisfy  the  conscience  of  the  court  as  to  its  fairness  ; 
and,  applying  §§  158  and  2235,  it  is  held  that  where  the  action 
is  between  husband  and  wife  the  complaint  must  negative  the 
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presumption  of  want  of  consideration  and  undue  influence  in 
transactions  between  persons  occupying  a  trust  relation.  Stiles 
V.  Cain,  134  Cal.  170  (66  Pac.  Rep.  231).  A  complaint  pray- 
ing for  specific  performance  of  a  parol  contract  for  the  sale 
of  lands,  which  merely  alleges  that  the  plaintiff  had  taken  pos- 
session of  the  premises  pursuant  to  the  contract,  and  made  val- 
uable improvements  thereon,  but  which  does  not  allege  pay- 
ment of  the  purchase  price  nor  a  readiness  and  willingness  to 
pay,  or  that  the  plaintiff  had  performed  or  was  ready  to  per 
form  the  terms  of  the  contract,  nor  set  forth  the  terms  of  the 
contract,  is  not  sufficient,  since  a  parol  contract  for  the  sale  of 
lands  will  not  be  specifically  enforced  unless  its  t^rms  arc 
clearly  and  definitely  established.  O'Connor  v.  Jackson,  23 
Wash.  224  (62  Pac.  Rep.  761). 

Sec,  733.  Tender  required  of  plaintiff.  A  vendee  is  not 
required  to  make  such  a  tender  as  will  sustain  a  plea  of  tender 
in  order  to  maintain  a  suit  for  specific  performance,  but  it  is 
sufficient  for  him  to  be  ready  and  willing  to  pay  the  contract 
price  at  the  time  fixed,  and  to  offer  to  pay  such  sum  as  the 
court  may  determine  he  should  pay.  Worch  v.  Woodruff,  61 
N.  J.  Eq.  78  (47  Atl.  Rep.  725).  Where,  under  a  contract  for 
the  sale  of  land,  it  is  proved  that  upon  payment  of  the  pur- 
chase money  a  deed  shall  be  delivered,  and  it  appears  that  the 
vendor  has  put  the  vendee  into  possession,  and  has  always 
been  ready  to  deliver  the  deed ;  that  the  vendee  knew  this,  but 
has  refused  and  failed  to  pay  the  purchase  money, — ^an  actual 
tender  of  the  deed  by  the  vendor  is  not  a  necessary  preliminary 
to  the  filing  of  a  bill  for  specific  performance.  Brown  v,  Nor- 
cross,  59  N.  J.  Eq.  427  (45  Atl.  Rep.  605). 

Sec.  734.    Practice  in  actions  for  specific  performance. 

In  a  suit  for  specific  performance  of  a  contract  for  the  sale  of 
land,  persons  claiming  hostile  and  distinct  titles  adversely  to 
the  title  sold  by  the  vendor  to  the  vendee  are  neither  necessary 
nor  proper  parties,  as  equity  will  not  settle  conflicting  titles 
to  land  where  the  plaintiff  has  no  equity  against  the  person 
claiming  adversely,  Miller  v.  Morrison,  47  W.  Va.  664  (35  S. 
E.  Rep.  905),  disapproving  Heavner  v.  Morgan,  30  W.  Va. 
335  (4  S.  E.  Rep.  406 ;  8  Am.  St.  Rep.  55).  The  probate  court 
.  has  no  jurisdiction,  'under  Mass.  Pub.  Stat.,  ch.  142,  §  i,  to 
decree  specific  performance  by  an  administrator  of  a  contract 
to  convey  lands,  except  on  due  notice  to  all  parties  interested. 
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Nazro  v.  Long,  179  Mass.  451  (61  N.  E.  Rep.  43).  A  jury 
trial  cannot  be  demanded  as  a  matter  of  right.  Shapira  v. 
D'Arcy,  180  Mass.  377  (62  N.  E.  Rep.  412).  Under  an  agree- 
ment to  sell  any  portion  of  a  tract  of  land  at  a  certain  price  per 
acre,  it  is  not  incumbent  upon  the  vendee  to  ascertain  the  pre- 
cise quantity  of  land  which  he  wishes  to  purchase  and  the 
amount  to  be  paid,  before  instituting  suit  for  specific  perform- 
ance, as  such  matters  may  be  determined  in  the  action.  Worch 
V.  Woodruff,  61  N.  J.  Eq.  78  (47  Atl.  Rep.  725).  A  vendee 
of  real  estate,  the  buildings  on  which  have  been  destroyed  by 
fire  after  the  contract  and  at  such  time  as  places  the  loss  on  the 
vendor,  may  have  specific  performance,under  Ga.  Civ.  Code, 
§  4041 ;  but  the  court  will  allow  him  such  an  abatement  of  the 
contract  price  as  is  just  and  reasonable  in  view  of  the  changed 
condition  of  the  property.  Phinizy  v.  Guernsey,  iii  Ga.  346 
(36  S.  E.  Rep.  796;  50  L.  R.  A.  680;  78  Am.  St.  Rep.  207). 
See  opinion  for  discussion  of  rule  for  determining  amount  of 
such  abatement.  In  a  suit  for  specific  performance,  where  the 
defendant  has  been  in  wrongful  possession,  the  plaintiff  can 
recover  only  such  compensation  as  may  be  just  for  the  use  and 
detention  of  the  premises,  together  with  such  damages  as  de- 
fendant may  have  done  to  the  freehold,  and  this  will  not  in- 
clude damages  for  the  removal  of  wood  cut  and  corded  by  the 
plaintiff.  Latimer  v.  Marchbanks,  57  S.  C.  ^67  (35  S.  E.  Rep. 
481). 

It  is  not  error  to  award  relief  to  a  complainant  not  named 
in  the  written  offer  to  exchange  the  lands,  where  the  bill  al- 
leged that  she  owned  the  land  mentioned  therein  and  joined  in 
the  contract  of  exchange,  and  the  answer  admits  that  she  was 
a  party  to  the  contract.  Cusack  v.  Budasz,  187  111.  392  (58  N. 
E.  Rep.  326).  In  a  suit  to  enforce  specific  performance  of  a 
contract  to  convey  33  acres  of  land,  a  decree  may  be  rendered 
compelling  a  conveyance  of  20  acres ;  it  not  being  necessary 
for  plaintiff  to  establish  the  contract  exactly  as  alleged.  Lati- 
mer V.  Marchbanks,  57  S.  C.  267  (35  S.  E.  Rep.  481).  A  de- 
cree ordering  the  conveyance  of  land,  and  in  default  of  such 
conveyance  as  ordered,  appointing  a  commissioner  to  con- 
vey the  same,  may  be  carried  into  effect  by  a  convey- 
ance by  the  commissioner  more  than  twenty  years  after 
the  decree  was  entered,  where  no  intervening  rights  have 
accrued.  Rann  v.  McTieman,  187  111.  193  (58  N.  E. 
Rep.  390).  In  an  action  of  specific  performance,  where 
the    contract    provides   that    the    defendant    shall    allow    the 
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purchase  money  to  be  credited  on  her  distributive  share  in  an 
estate,  and  there  is  no  evidence  that  the  assets  have  been  col- 
lected by  the  administrator,  a  decree  which  directs  pa3rment  of 
the  purchase  money  to  the  plaintiffs,  should  »be  modified  by  di- 
recting an  assignment  to  the  plaintiffs  of  the  defendant's  in- 
terest in  the  funds  to  come  into  the  administrator's  hands  to 
the  extent  of  the  purchase  money.  Willson  v.  Blount,  93  Md. 
30  (48  Atl.  Rep.  714). 

The  proof  in  an  action  for  specific  performance  must  sus- 
tain the  allegations  of  the  bill  and  must  show  that  the  parties 
entered  into  and  concluded  a  contract  which  in  its  essential 
incidents  was  certain  and  definite.  Banks  v.  Weaver,  N. 
J.  Eq.  (48  Atl.  Rep.  515).  Although  proof  of  part  per- 
formance is  jurisdictional  in  an  action  for  specific  performance 
of  a  parol  contract  for  the  sale  of  lands,  the  order  of  proof 
being  within  the  discretion  of  the  court  (Hill's  Or,  Ann.  Laws, 
§  830),  the  admission  of  evidence  of  the  agreement  before  proof 
of  the  plaintiff's  performance  is  not  error.  Barrett  v.  Schleich, 
2i7  Or.  613  (62  Pac.  Rep.  792).  To  authorize  specific  perform- 
ance of  a  parol  contract  concerning  real  estate,  the  contract 
must  be  established  by  competent  proof  to  be  clear,  definite  and 
unequivocal  in  all  its  terms,  and  the  contract  proved  must  be 
that  charged  in  the  bill.  McCuUey  v.  McLean,  48  W.  Va.  625 
(37  S.  E.  Rep.  559) ;  Gillaspie  v.  James,  48  W.  Va.  284  (37 
S.  E.  Rep.  598) . 

Sec.  735*  Practice  in  actions  for  specific  performance 
—Outstanding  dower  right.  In  a  suit  for  specific  perform- 
ance of  a  contract  to  convey  land,  executed  by  the  husband 
only,  the  decree  should  not  order  a  conveyance  by  the  wife,  but 
should  reserve  to  her  whatever  dower  right  she  may  have. 
Jones  v.  Gieske,  25  Mont.  132  (63  Pac.  Rep.  1042).  A  widow 
will  not  be  decreed  to  convey  her  dower  right  in  aid  of  her 
husband's  covenant  to  convey  his  lands.  Indemnity  against  the 
dower  right  of  a  wife  will  not  be  decreed  to  a  purchaser  from 
her  husband,  unless  it  is  shown  that  the  husband  has  fraudu- 
lentlv  induced  the  wife  to  refuse  to  release,  for  the  reason  that 
such  an  indemnity  is  a  strain  upon  the  wife's  freedom  of  choice, 
as  the  interests  of  the  husband  would  prompt  him  unduly  to 
influence  her  action,  but  this  reason  fails  when  indemnity  is 
sought  against  the  dower  right  of  the  widow,  after  the  hus- 
band's death,  and  will  be  decreed  against  the  heirs.  McQ)r- 
mick  v.  Stephany,  61  N.  J.  Eq.  208  (48  Atl.  Rep.  25). 
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Sec.  736.    Defenses  to  action  for  specific  performance. 

One  cannot  defeat  specific  performance  of  a  contract  obtained 
from  him  without  fraud,  on  the  mere  ground  of  the  contract 
being  a  bad  trade  for  him.  Whitted  v.  Fuquay,  127  N.  C.  68 
(37  S.  E.  Rep.  141).  Specific  performance  will  not  be  denied 
because  there  has  not  been  a  partial  performance  by  either  party 
where  the  contract  is  sufficiently  expressed  in  writing  to  satis- 
fy  the  statute  of  frauds,  and  is  of  such  character  that  perform- 
ance of  all  its  terms  by  both  parties  can  be  substantially  di- 
rected. Repetto  V.  Baylor,  6i  N.  J.  Eq.  501  (48  Atl.  Rep.  774). 
The  fact  that  property  has  depreciated  in  value  since  the  con- 
tract was  made  is  not  a  defense  to  a  suit  for  specific  perform- 
ance, where  there  is  nothing  to  show  th*.t  the  party  seeking 
specific  performance  is  in  any  way  responsible  for  delay  in 
carrying  out  the  contract  Maryland  Const.  Co.  v.  Kuper,  90 
Md.  529  (45  Atl.  Rep.  197).  Demanding  a  deed  with  full 
covenants  when  the  contract  does  not  provide  for  such  a  deed, 
will  not  defeat  the  convenantee's  right  to  a  conveyance,  if  the 
covenantor  does  not  place  his  refusal  to  convey  on  that  ground, 
but  wholly  denies  the  covenantee's  right.  McCormick  v. 
Stephany,  61  N.  J.  Eq.  208  (48  Atl.  Rep.  25).  Objections  to 
the  form  of  a  deed  prepared  by  the  vendee  for  execution  by 
the  vendor  are  immaterial  where  the  vendor  refuses  absolutely 
to  accept  the  purchase  price,  or  to  execute  any  deed  or  convey- 
ance. Chadsey  v.  Condley,  62  Kan.  853  (62  Pac.  Rep.  663). 
A  landowner  who  has  agreed  to  convey  land  on  payment  of  a 
certain  amount  by  a  certain  time,  and  who,  upon  the  payment 
of  the  larger  part  of  the  amount  at  the  agreed  time,  extends 
the  time  until  the  following  morning,  the  balance  being  of- 
fered at  that  time,  will  not  be  allowed  to  defeat  a  suit  for 
specific  performance  by  asserting  a  non-compliance  with  the 
contract.  Gira  v.  Harris,  14  S.  Dak.  537  (86  N.  W.  Rep.  624) . 
The  statute  of  limitations  does  not  begin  to  run  against  a  suit 
for  specific  performance  by  one  who  has  gone  into  possession 
of  land  and  made  valuable  improvements  under  a  verbal  agree- 
ment for  a  convevance  until  demand  is  made  for  a  deed  or  the 
defendant  has  repudiated  the  contract.  Homer  v.  Qark,  27 
Ind.  App.  6  (60  N.  E.  Rep.  732).  A  plea  of  limitation  of 
action,  in  a  suit  to  enforce  the  specific  performance  of  an  agree- 
ment to  exchange  lands,  by  the  heirs  of  one  of  the  parties  to 
the  agreement,  will  avail  nothing,  where  the  heirs  are  out  of 
possession  and  plaintiff  claims  adversely  to  them.  Baker 
V.    Allison,    186    111.    613     (58    N.    E.    Rep.    233).      In 
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an  action  for  specific  performance  of  a  written  contract,  the 
defendants  have  a  right  to  show  that  the  realty  was  the  firm 
property  of  plaintiffs  and  the  father  of  the  defendants,  and  that 
the  partnership  affairs  were  to  be  settled  and  the  amount  due 
the  defendants,  as  heirs  of  their  father,  was  to  be  credited  on 
the  price,  although  such  facts  are  not  in  the  written  agreement ; 
such  defense  not  being  an  attempt  to  substitute  a  verbal  con- 
tract for  a  written  one,  but  is  simply  showing  circumstances 
which  would  make  it  unjust  to  specihcally  enforce  the  con- 
tract. Dixon  V.  Dixon,  92  Md.  432  (48  Atl.  Rep.  152).  It 
is  no  defense  to  an  action  to  compel  the  execution  of  a  lease  in 
pursuance  of  an  agreement  to  do  so,  brought  by  the  proposed 
lessee  who  has  expended  a  large  sum  of  money  in  reliance  upon 
such  agreement,  that  the  lease  cannot  be  specifically  enforced  if 
executed.  St.  Joseph  Hydraulic  Co.  v.  Globe  Tissue-Paper 
Q).,  156  Ind.  665  (59  N.  E.  Rep.  995). 

Sec.  737.  Counterclaim,  set  off  and  cross  bilL  In  an 
action  to  enforce  a  contract  of  purchase  made  with  the  re- 
ceiver of  a  corporation  which  owned  the  land,  the  contract 
having  been  sold  and  assigned  to  the  plaintiff  under  order  of 
the  court,  the  defendant  cannot  maintain  a  counterclaim  for 
legal  services  rendered  the  receiver,  and  for  damages  for 
breach  of  contract  by  the  receiver  to  retain  the  defendant  in 
all  his  legal  business,  since  the  claims  are  not  against  the 
plaintiff.  Emerson  v.  Schwindt,  108  Wis.  167  (84  N.  W.  Rep. 
186.)  In  an  action  to  enforce  specific  performance  of  an  op- 
tion to  purchase  land,  damages  for  the  use  and  occupation  of 
the  premises  may  be  set  off  against  the  contract  price,  where 
the  vendor  has  refused  to  convey  the  land  and  remained  in 
possession.  Gira  v.  Harris,  14  S.  Dak.  537  (86  N.  W.  Rep. 
624).  Legatees  whose  legacies  are  made  a  charge  upon  land, 
made  parties  to  an  action  to  enforce  a  contract  for  the  sale  of 
said  lands  alleged  to  operate  antecedently  to  the  will,  may  as- 
sert by  cross  bill  the  validity  and  priority  of  their  legacies  and 
ask  a  sale  of  the  land  to  effect  their  payment.  Haberman  v. 
Kaufer,  60  N.  J.  Eq.  271  (47  Atl.  Rep.  48). 
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Sec.  738.  Liability  of  tre^asser  starting  a  fire  One 
who  wrongfully  enters  a  blacksmith  shop  and  starts  a  fire  in 
the  forge  therein  is  liable  for  the  subsequent  destruction  of  the 
property  by  such  fire,  regardless  of  his  negligence.  Wyant  v. 
Grouse,  127  Mich.  158  (86  N.W.Rep.  527;  53  L.  R.  A.  626, 
see  pp.  626-635  for  exhaustive  note  on  '^Extent  of  trespasser's 
liability  for  consequential  injuries  resulting  from  the  trespass'*). 
The  court  say:  *'We  agree  with  the  circuit  judge  that  there 
is  no  proof  tending  to  show  an  absence  of  ordinary  care,  but 
there  certainly  is  proof  tending  to  show  that  the  only  fire  on 
the  premises  came  from  that  started  by  the  defendant.  Hence 
the  case  is  reduced  to  the  question  whether  trespass  quare 
clausum  is  the  only  remedy  for  an  injury  resulting  to  real 
estate  and  personal  property  inadvertently  destroyed  by  a  tres- 
passer. Defendant's  act,  if  a  trespass,  consisted  in  breaking, 
entering,  and  building  a  fire  in  the  shop.  He  would  have  been 
liable  for  that  in  an  action  of  trespass.  After  he  left,  the  fire 
burned  the  shop  and  adjoining  buildings  and  personal  prop- 
erty. There  is  no  doubt  that  as  to  the  latter,  i.  e.  the  personaf 
property,  the  plaintiff  might  sue  in  case,  whether  he  could 
recover  in  trespass  or  not.  Comp.  Laws,  §  10,400.  It  is  clear 
that  he  could  not  recover  in  case  for  the  direct  damage  neces- 
sarily done  by  his  trespass  to  the  land.  Wood  v.  Railroad  Co., 
81  Mich.  358  (45  N.  W.  Rep.  980)  ;  Haines  v.  Beech,  90  Mich. 
358  (51  N.  W.  Rep.  644).  He  is  not  attempting  to  do  so.  No 
claim  is  made  for  damages  for  the  mere  breaking,  entry,  or  use 
of  the  forge,  but  only  for  the  damage  done  by  the  fire.  When 
one  trespasses  on  land  he  is  liable  for  the  direct  injury  to  the 
freehold,  and  the  consequences  naturally  to  be  expected  arising 
therefrom,  in  an  action  of  trespass.  Attendant  acts,  such  as 
assault  and  battery,  slander,  injury  to  the  personal  property, 
etc.,  may  be  shown,  if  alleged,  by  way  of  explaining  the  trespass, 
and  in  aggravation  thereof,  in  all  states  when  exemplary  dam- 
ap^es  are  recoverable,  and  doubtless  under  our  own  somewhat 
modified  rule  relating  to  exemplary  damages.  But  in  such 
case  the  amount  of  damages  is  not  necessarily  to  be  measured 
by  the  injury  to  the  person,  the  reputation,  or  the  personal 
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property,  damages  for  which  ma}-,  instead  of  being  sought  by- 
way of  aggravation,  be  recovered  in  suitable  actions.  Thayer 
V.  Sherlock,  4  Mich.  172;  Roberts  v.  Druillard,  123  Mich.  286 
(82  N.  W.  Rep.  49).  In  the  former  case  it  was  held  that 
such  claims,  being  specifically  alleged,  had  been  recovered  for 
as  separate  causes  of  action,  and  not  by  way  of  aggravation. 
Tiff.  Justice's  Guide,  807.  If  consequential  damages  may  be 
recovered  in  any  case  of  trespass  quare  clausum,  it  seems  ob 
vious  that  in  some  they  cannot,  and  that  case  should  be  re- 
sorted to.  There  is  an  intimation  in  the  case  of  Barry  v. 
Peterson,  48  Mich.  264  (12  N.  W.  Rep.  181),  that  case  is  the 
proper  remedy  in  such  instances.  In  that  case  there  was  a 
direct  trespass,  snow  being  thrown  on  plaintiff's  land,  between 
the  houses  of  plaintiff  and  defendant,  whereby  plaintiff's  house 
was  injured  through  it  melting.  A  recovery  was  had  in  the 
case.  There  was  more  reason  for  anticipating  injury  in  that 
case  than  in  the  one  before  us.  In  Ives  v.  Williams,  53  Mich. 
636  (19  N.  W.  Rep.  562),  the  propriety  of  declaring  in  case 
for  consequential  injuries,  is  recognized.  Several  counts  in 
case  were  joined  to  one  in  trespass.  The  court  said  that,  in  the 
absence  of  an  allegation  of  consequential  damsfges,  it  must 
be  considered  a  count  in  trespass.  Id.,  page  638,  53 
Mich.,  and  page  563,  19  N.  W.  Rep.,  and  therefore  a 
misjoinder.  Again,  in  Wood  v.  Railroad  Co.,  81  Mich. 
363  (45  N.  W.  Rep.  98c),  Mr.  Justice  Champlin  ap- 
pears to  have  recognized  that,  when  damages  are  conse- 
quential, case  will  lie,  for  he  said:  'The  injury  caused  by 
the  trespass  in  this  case  was  no  more  indirect  and  consequential 
than  such  as  arises  in  every  case  of  trespass  caused  by 
forcible  entry  and  direct  injury  to  plaintiff's  possession  dnd 
freehold.'  In  the  cases  of  Chandler  v.  Allison,  10  Mich.  460, 
and  Allison  v.  Chandler,  11  Mich.  542,  the  injury  was  not  con- 
sequential, but  a  direct  and  natural  consequence  to  be  expected. 
In  the  case  before  us  the  defendant  intended  no  such  injury, 
nor  did  he  any  act  which  can  be  said  to  have  given  reason  for 
expecting  the  consequences.  It  was  a  fortuitous  consequence 
of  his  act,  entirely  unforseen.  The  actual  trespass  was  of  little 
significance  compared  with  the  consequential  injury.  If  a 
wrongdoer,  he  would  be  responsible  for  the  damage,  if  it  re- 
sulted from  the  building  of  a  fire  by  him,  regardless  of  the  de- 
gree of  care  used.  Hence  the  propriety  of  setting  up  his 
wrongful  entry,  which,  though  proper  in  a  declaration  in  tres- 
pass, does  not  necessarily  impress  that  character   upon  this 
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declaration,  which  expressly  states  that  it  is  in  case,  and  de- 
scribes the  consequential  injury,  following  and  growing  out  of 
acts  constituting  a  trespass.  The  following  authorities,  taken 
from  26  Am.  &  Eng.  Enc.  Law,  p.  706,  will  show  the  trend  of 
authority  upon  this  subject:  Gates  v.  Miles,  3  Conn.  64;  Barnes 
V.  Hurd,  1 1  Mass.  57 ;  Waldron  v.  Hopper,  i  N.  J.  L.  339 ;  Case 
V.  Mark,  2  Ohio,  169 ;  Taylor  v.  Rainbow,  2  Hen.  &  M.  423 ; 
Jordan  v.  Wyatt,  4  Grat.  151  (47  Am.  Dec.  720)  ;  Brascomb  v. 
Bridges,  i  Barn.  &  C.  145 ;  Smith  v.  Goodwin,  2  Nev.  &  M. 
114;  Frankenthal  v.  Camp,  55  111.  169;  Schuer  v.  Veeder,  7 
Blackf.  342;  Johnson  v.  Castleman,  2  Dana,  377;  Dalton  v. 
Favour,  3  N.  H.  465;  Gilson  v.  Fisk,  8  N.  H.  404;  Blin  v. 
Campbell,  14  Johns.  432 ;  Percival  v.  Hickey,  18  Johns.  257  (9 
Am.  Dec.  210)  ;  McAllister  v.  Hammond,  6  Cow.  342 ;  Bren- 
nan  v.  Carpenter,  i  R.  I.  474 ;  Howard  v.  Tyler,  46  Vt.  683 ; 
Claflin  V.  Wilcox,  18  Vt.  $05 ;  Waterman  v.  Hall,  17  Vt.  128 
(42  Am.  Dec.  484).  Most  of  these  cases  relate  to  trespass  to 
persons  or  personal  property,  but  the  analogy  is  close.  The 
case  of  Jordan  v.  Wyatt,  4  Grat.  151  (47  Am.  Dec.  720),  con- 
tains a  lengthy  discussion  of  the  distinction  between  direct  and 
consequential  injuries.  The  liability  of  the  defendant  is  based 
upon  the  wrongful  act,  and  the  nature  of  the  act,  and  not  the 
consequences,  determines  his  liability.  He  was  engaged  in  an 
unlawful  act,  and  therefore  was  liable  for  all  of  the  conse- 
quences, indirect  and  consequential,  as  well  as  direct,  and  there 
is  no  occasion  to  discuss  the  degree  of  his  negligence  in  per- 
mitting the  shop  to  burn,  if  the  fire  was  caused  by  the  fire  he 
builded.  This  accountability  for  the  consequences  is  not  af- 
fected by  the  form  of  action." 

Sec.  739.  Contributory  negligence.  Under  the  statute 
of  Massachusetts,  which  imposes  upon  railroad  corporations  a 
liability  on  account  of  injuries  caused  by  the  spread  of  fire  from 
locomotives,  it  is  held  that  in  an  action  for  such  an  injury  the 
question  of  due  care  on  the  part  of  the  plaintiff  does  not  enter 
into  the  case,  but  that  in  order  for  recovery  to  be  defeated  by 
his  negligence  it  must  be  gross,  or  such  as  to  amount  to  fraud. 
Bowen  v.  Boston  &  A.  R.  Co.,  179  Mass.  524  (61  N.  E.  Rep. 
141).  Citing  Wild  v.  Railroad  Co.,  171  Mass.  245  (50  N.  E. 
Rep.  533)  ;  Wall  v.  Piatt,  169  Mass.  398  (48  N.  E.  Rep.  270)  ; 
Boston  Excelsior  Co.  v.  Bangor  &  A.  R.  Co.,  93  Me.  52  (44 
Atl.  Rep.  138 ;  47  L.  R.  A.  82)  ;  Rowell  v.  Railroad  Co.,  57  N. 
H.  132  (24  Am.  Rep.  59) ;  Mathews  v.  Railway  Co.,  121  Mo. 
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298  (24  S.  W.  Rq).  591 ;  25  L.  R.  A.  161)  ;  West  v.  Railway 
Co.,  yj  la.  654  (35  N.  W.  Rep.  479;  42  N.  W.  Rep.  512). 
Whether  a  landowner's  permitting  high  grass  and  weeds  to 
grow  on  his  land  adjacent  to  a  railroad  right  of  way  constitutes 
negligence  is  a  question  for  the  jury.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  V.  Ireton,  63  Kan.  888  (66  Pac.  Rep.  987).  Placing 
cotton  within  fifty  feet  of  railroad  tracks  without  covering  it 
does  not  constitute  contributory  negligence.  -Louisville  &  N. 
R.  Co.  V.  Marbury  Lumber  Co.,  125  Ala.  237  (28  So.  Rep. 
438;  50  L.  R.  A.  620).  Particular  evidence  held  to  show  a 
reasonable  effort  by  plaintiff  to  extinguish  the  fire.  Lake  Erie 
ft  W.  R.  Co.  V.  Kiser,  25  Ind.  App.  417  (58  N.  E.  Rep.  505). 

Sec.  740.  Liability  of  railroad  companies  for  fires — 
Negligence.  A  railroad  company  negligently  starting  a  fire 
is  liable  for  damages  to  property  not  adjacent  to  its  right  of 
way*  to  which  the  fire  spread.  Alabama  &  V.  Ry.  Co.  v,  Bar- 
rett, 78  Miss.  432  (28  So.  Rep.  820).  See  Van  Inwegen  v. 
Port  Jarvis,  M.  &  N.  Y.  R.  Co.,  165  N.  Y.  625  (58  N.  E. 
Rep.  878).  The  fact  that  a  railroad  locomotive  was  running 
at  an  excessive  speed  in  violation  of  a  statute  (Miss.  Code 
1892,  §  3546),  when  the  sparks  causing  the  fire  were  emitted, 
does  not  of  itself  give  the  plaintiff  the  right  to  recover ;  it  must 
be  shown  that  the  excessive  speed  was  the  proximate  cause  of 
the  injury.  Clisby  v.  Mobile  &  O.  R.  Co.,  78  Miss.  837  (29 
So.  Rep.  913).  In  an  action  against  a  railroad  company  for 
damages  on  account  of  fire  caused  by  the  emission  of  sparks 
from  its  locomotive,  it  is  error  to  instruct  the  jury  that  if  the 
defendant  could  have  devised  an  expedient  which  would  more 
effectually  have  prevented  the  discharge  of  sparks,  it  should 
have  used  it.  Farrington  v.  Rutland  R.  Co.,  J2  Vt.  24  (47 
Atl.  Rep.  171).  The  court  say:  "Although  the  duty  of  a  rail-  • 
road  company  in  this  regard  seems  not  to  have  been  expressly  , 
defined  by*  the  court  of  this  state,  it  is  not  a  new  question,  and 
is  well  stated  in  FKnn  v.  Railroad  Co.,  142  N.  Y.  ii  (36  N.  E. 
Rep.  1046),  as  follows:  'The  duty  of  the  company  to  use 
reasonable  care  in  order  to  avoid  injury  resulting  to  others  from 
the  exercise  of  its  powers  requires  it  to  avail  itself  of  the 
best  mechanical  contrivances  and  inventions  :n  known  practi- 
cal use  which  are  effective  in  preventing  the  burning  of  private 
property  by  the  escape  of  sparks  and  coals  from  its  engines,  and 
is  liable  for  injuries  caused  by  its  omission  to  use  them.  Its 
duty  in  this  respect  is  limited  to  such  contrivances  as  have  been 
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already  tested  and  put  in  use,  and  it  is  not  required  to  use 
every  possible  contrivance,  although  already  patented  and 
recommended  in  scientific  discussions.'  By  this  rule  the  de- 
fendant was  required  to  use  the  best  tested  spark  arrester  in 
known  practical  use,  but  it  was  not  bound  to  test  or  put  in  use 
every  possible  or  new  contrivance,  and,  when  using  the  best 
tested  known  appliance  in  practical  use,  to  say  that,  if  the  de- 
fendant could  devise  something  more  practical,  it  was  its  duty 
to  use  such  devised  expedient,  was  measuring  its  duty  by  a 
rule  impractical  in  principle  and  unsafe  to  adopt." 

In  Alabama  it  is  held  that  in  an  action  against  a  railroad 
company  for  "damages  on  account  of  fire,  proof  of  the  starting 
of  the  fire  by  an  engine  of  the  defendant  creates  a  presump- 
tion of  negligence  on  the  part  of  the  company.  The  presump- 
tion so  arising  is  not  a  conclusive  one,  so  as  to  preclude  the  de- 
fendant to  rebut  it ;  nor  does  it  take  the  place  of  actual  evi- 
dence of  negligence  further  th^n  to  cast  upon  the  defendant 
the  burden  of  showing  by  evidence  that  at  the  time  of  the  oc- 
currence it  was  in  the  exercise  of  ordinary  care  in  respect  to 
the  construction,  equipment,  and  management  of  the  engine. 
When,  by  proof,  it  has  so  repelled  the  presumption,  the  burden 
shifts  to  the  plaintiff,  who  must  go  forward  anew  with  actual 
evidence  to  disprove  that  of  the  defendant,  either  directly  or 
inferentially,  by  showing  that  a  carefully  constructed,  equipped 
and  managed  engine  would  not  have  set  fire  to  the  property. 
When  there  is  no  evidence  of  negligence  other  than  that  sup- 
plied by  the  presumption  referred  to,  and  the  presumption  has 
been,  to  its  full  extent,  repelled  by  undiscredited  evidence,  the 
jury  should  find  for  the  defendant,  if  they  believe  the  evidence, 
and  the  court  should  so  charge,  if  requested  in  writing  to  do 
so.'  Alabama  &  G.  S.  R.  Co.  v.  Taylor,  129  Ala.  238  (29  So. 
Rep.  673)  ;  Louisville  &  N.  R.  Co.,  v.  Marbury  Lumber  Co., 
125  Ala.  237  (28  So.  Rep.  438;  50  L.  R.  A.  620).  The  pre- 
sumption of  negligence  arising  from  the  fact  of  the  fire  is  not 
overcome  where  there  is  no  proof  as  to  the  equipment  of  the 
engine  carrying  the  fire  or  how  it  was  handled  at  the  time  or 
the  competency  or  skillfulness  of  the  company's  servants  in 
charge  of  it.  Drake  v.  Yazoo  &  M.  V.  R.  Co.,  79  Miss.  84  (29 
So.  Rep.  788).  In  Minnesota  it  is  held  that  a  railroad  com- 
pany is  not  bound  to  exercise  due  care  so  to  guard  a  fire  started 
on  its  right  of  way  that  children  intruding  thereon  cannot 
come  in  dangerous  contact  with  it,  though  induced  so  to  do  by 
its  attractiveness ;  the  court  holds  that  the  doctrine  of  the  turn- 
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table  cases  is  limited  to  cases  of  attractive  and  dangerous  ma- 
chinery. Erickson  v.  Great  Northern  Ry.  Co.,  82  Minn.  60 
(84  N.  W.  Rep.  462;  51  L.  R.  A.  645;  83  Am.  St.  Rep.  410). 
In  Mississippi  proof  of  the  starting  of  the  fire  and  damages 
resulting  to  the  plaintiff  from  it  is  prima  facie  evidence  of  the 
negligence  of  the  company.  Alabama  &  V.  Ry.  Co.  v.  Barrett, 
78  Miss.  432  (28  So.  Rep.  820).  But  in  New  York  mere 
proof  of  the  starting  of  a  fire  by  the  emission  of  sparks  by  a 
railroad  locomotive  does  not  authorize  a  recovery,  without 
proof  of  negligence  on  the  part  of  the  railroad  in  the  manage- 
ment or  condition  of  the  engine.  Peck  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  165  N.  Y.  347  (59  N.  E.  Rep.  206).  In  Vir- 
ginia the  burden  is  on  the  plaintiff  to  show  that  the  fire  arose 
from  sparks  emitted  by  the  defendant's  engine,  but  where  the 
origin  of  the  fire  is  thus  fixed  upon  the  railroad  company,  it 
is  presumptively  chargeable  with  negligence,  and  must  assume 
the  burden  of  proving  that  it  had  observed  every  reasonable 
precaution,  and  availed  itself  of  the  best  mechanical  contriv- 
ances and  inventions  in  known  practical  use,  to  prevent  the 
burning  of  property  by  the  escape  of  fire.  When  this  has  been 
done,  the  railroad  company  has  performed  its  duty,  and  cannot 
be  held  liable.  White  v.  New  York,  P.  &  N.  R.  Co.,  99  Va. 
357  (38S.  E.  Rep.  180). 

Sec.  741.  Action  for  injury  by  fire — Evidence  and  in- 
structions. /The  fact  that  a  fire  was  negligently  caused  by 
sparks  from  a  locomotive  may  be  established  by  circumstantial 
evidence.  Alabama  &  V.  R.  Co.  v.  Barrett,  78  Miss.  432  (28 
So.  Rep.  820)  ;  Peck  v.  New  York  Cent.  &  H.  R.  R.  Co.,  165 
N.  Y.  347  (59  N.  E.  Rep.  206).  It  is  not  necessary  to  prove 
the  commission  of  the  injury  on  the  precise  day  alleged  in  the 
petition.  Southern  Pine  Co.  v.  Smith,  113  Ga.  620  (38  S.  E. 
Rep.  960).  When  the  particular  engine  causing  the  fire  cannot 
be  identified  it  is  competent  for  the  plaintiflF  to  prove  that  the 
defendant's  locomotives  generally,  or  many  of  them,  at  or  about 
the  time  of  the  occurrence  threw  sparks  of  unusual  size,  and 
kindled  numerous  fires  upon  that  part  of  the  road,  to  sustain 
or  strengthen  the  inference  that  the  fire  originated  from  the 
cause  alleged.  Alabama  G.  S.  R.  Co.  v.  Johnston,  128  Ala. 
283  (29  So.  Rep.  771).  See  McGinn  v.  Piatt,  177  Mass.  125 
(58  N.  E.  Rep.  175).  In  an  action  against  a  railroad  com- 
pany for  negligently  scattering  fire  by  which  property  adjoin- 
ing its  tracks  was  destroyed,  it  is  necessary  to  go  further  than 
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to  show  a  mere  possibility  or  conjecture  that  such  fire  was 
scattered  by  one  of  its  engines,  to  require  the  submission  of 
that  issue  to  a  jury,  under  Minn.  Gen.  Stat.  1894,  §  2700.  Min- 
neapolis Sash  &  Door  Co.  v.  Great  Northern  Ry.  Co.,  83  Minn. 
370  (86  N.  W.  Rep.  451).  Particular  evidence  held  to  author- 
ize submission  of  question  of  negligence  to  jury.  Warden  v. 
MiUer,  112  Wi^.  67  (87  N.  W.  Rep.  828) ;  McMillan  v.  Wil- 
mington &  W.  R.  Co.,  126  N.  C.  725  (36  S.  E.  Rep.  129). 
For  particular  cases  determining  sufficiency  of  evidence  to  sup- 
port a  finding  against  a  railroad  company,  see  Southern  Ry. 
Co.  V.  Williams,  113  Ga.  335  (38  S.  E.  Rep.  744)  ;  Bowen  v. 
Boston  &  A.  R.  Co.,  179  Mass.  524  (61  N.  E.  Rep.  141)  ; 
McGinn  v.  Piatt,  177  Mass.  125  (58  N.  E.  Rep.  175)  ;  Bren- 
nan  Lumber  Co.  v.  Great  Northern  Ry.  Co.,  80  Minn.  205  (83 
N.  W.  Rep.  137).  For  cases  determining  particular  questions 
as  to  admisibility  of  evidence  and  applicability  of  instructions 
in  actions  for  injury  by  fire,  see  St.  Louis  &  F.  S.  Ry.  Co.  v. 
Ludlum,  63  Kan.  719  (66  Pac.  Rep.  1045)  ;  Warden  v.  Miller, 
1X2  Wis.  67  (87  N-.  W.  Rep.  828)  ;  Peck  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  165  N.  Y.  347  (59  N.  E.  Rep.  206) ;  Chicago, 
L  &f  L.  Ry.  Co.  V.  Brown,  157  Ind.  544  (60  N.  E.  Rep.  346)  ; 
Chicago  &  A.  R.  Co.  v.  American  Strawboard  Co.,  190  111. 
268  (60  N.  E.  Rep.  518)  ;  Georgia  &  A.  Ry.  Co.  v.  Rawson, 
112  Ga.  471  (37  S.  E.  Rep.  712)  ;  Alabama  G.  S.  R.  Co.  v. 
Johnston,  128  Ala.  283  (29  So.  Rep.  771)  ;  Pierce  v.  Bangor 
&  A.  R.  Co.,  94  Me.  171  (47  Atl.  Rep.  144)  ;  Louisville  &  N. 
R.  Co.  V.  Shuck,  (Ky.)  62  S.  W.  Rep.  259  (23  Ky.  Law 
Rep.  25). 

Sec.  742.  Action  for  injury  by  fire— Measure  of  dam- 
ages. In  an  action  for  injury  to  land  by  fire,  the  measure 
of  damages  is  the  difference  in  values  of  the  land  immediately 
before  and  after  the  fire.  Chicago,  I.  &  L.  Ry.  Co.  v.  Brown, 
157  Ind.  544  (60  N.  E.  Rep.  346).  In  Nebraska  it  is  held  that» 
the  measure  of  damages  for  injury  to  growing  fruit  trees  is  the 
difference  in  their  value  immediately  before  and  after  the  in- 
jury complained  of.  Missouri  Pac.  R.  Co.  v.  Tipton,  61  Neb. 
49  (84N.  W.  Rep.  416). 
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Sec.  743.  What  contracts  are  within  the  statute  of 
frauds.  An  oral  contract  for  one  party  to  purchase  real 
estate  and  convey  it  to  another,  is  within  the  statute  of  frauds, 
and  cannot  be  enforced  as  a  resulting  trust  or  otherwise. 
Bowen  v.  Sayles,  23  R.  I.  34  (49  Atl.  Rep.  103).  A  parol 
agreement  by  a  grantee  to  reconvey  real  estate  to  his  grantor 
is  within  the  statute  of  frauds,  and  does  not  create  an  express 
trust  in  such  real  estate  in  favor  of  the  grantor,  Veeder  v. 
McKinley  Trust  Co.,  61  Neb.  892  (86  N.  W.  Rep.  982).  An 
agreement  by  a  judgment  creditor  purchasing  his  debtor's  lands 
on  an  execution  sale  thereof  to  reconvey  the  lands  to  such 
debtor  and  release  the  judgment,  on  the  payment  of  a  sum 
less  than  the  debt,  is  a  contract  for  the  sale  of  lands,  specific 
performance  of  which  will  not  be  decreed  when  in  parol. 
Farmer  v.  Sellers,  127  Ala.  313  (28  So.  Rep.  450).  A  contract 
required  by  the  statute  of  frauds  to  be  in  writing  cannot  be 
modified,  changed  or  varied  in  its  terms  by  a  parol  contract  or 
agreement,  Bradley  v.  Harter,  156  Ind.  499  (60  N.  E.  Rep. 
139)  ;  and  the  vendee  in  a  contract  of  sale  cannot  surrender  his 
interest  under  such 'contract  by  parol.  Mich.  Comp.  Laws  § 
9509  construed  and  applied.  Stewart  v.  McLaughlin's  Estate, 
126  Mich.  I  (85  N.  W.  Rep.  266).  The  following  parol  con- 
tracts have  been  held  to  be  unenforcible  on  account  of  the 
statute  of  frauds :  an  agreement  between  the  owners  of  adjoin- 
ing land,  which  has  been  partitioned  between  them,  that  they 
will  disregard  the  boundary  fixed  by  the  partition  and  establish 
another  line,  Nathan  v.  Dierssen,  134  Cal.  282  (66  Pac.  Rep. 
485)  ;  a  contract  conferring  the  right  of  drainage  through 
lands,  Schultz  v.  Huffman,  127  Mich.  276  (86  N.  W.  Rep. 
823),  applying  Mich.  Comp.  Laws,  §  9509;  the  grant  of  a 
right  of  way  over  land,  or  an  agreement  to  open  a  street,  Shaver 
V.  Edgell,  48  W.  Va.  502  (37  S.  E.  Rep.  664)  ;  Hall  v.  Fisher, 
126  N.  C.  205  (35  S.  E.  Rep.  425).  Burns'  Ind.  Rev.  Stat.,  § 
"6629,  subd.  5,  providing  that  no  action  shall  be  brought  upon 
any  agreement  not  to  be  performed  within  one  year  from  the 
making  thereof,  unless  the  same,  or  some  memorandum  or 
note  thereof,  was  in  writing,  has  no  application  to  contracts 
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conveying  an  interest  in  land.     St.  Joseph  Hydraulic  Co.  v. 
Globe  Tissue- Paper  Co.,  156  Ind.  665  (59  N.  E.  Rep.  995). 

Sec.  744.  What  contracts  are  not  within  the  statutes 
of  frauds.  An  agreement  to  pay  a  part  of  the  purchase  price 
of  land  by  assuming  a  debt  of  the  grantor's  is  not  within  the 
statute  of  frauds,  and  may  be  enforced  though  not  in  writing ; 
and  a  purchase  of  a  tenant'3  interest  in  a  growing  crop  of 
wheat  by  assuming  a  debt  of  the  tenant  is  within  the  same  rule. 
Dimmick  v.  Collins,  24  Wash.  78  (63  Pac.  Rep.  iioi).  A 
verbal  agreement  by  some  of  the  vendors  of  real  estate  to  allow 
the  grantee  a  certain  amount  out  of  the  last  payment  as  com- 
missions is  valid  and  may  be  enforced,  although  the  contract 
for  the  sale  of  the  realty  is  in  writing  and  expressly  states  the 
amount  of  the  consideration,  as  the  verbal  contract  is  inde- 
pendant  of  the  written  one,  and  does  not  vary  it.  Hall  v. 
McNally,  23  Utah,  606  (65  Pac.  Rep.  724).  An  agreement  be- 
tween the  plaintiff  and  defendants  in  a  suit  concerning  their 
respective  interests  in  real  estate  to  ignore  the  decree  and  hold 
shares  different  from  those  provided  in  the  decree,  is  not  within 
the  statute  of  frauds,  their  action  not  passing  any  title  to  lands, 
although  the  effect  of  the  decree  was  to  pass  to  the  plaintiff  an 
interest  in  a  title  which  the  defendants  had  purchased.  White  - 
head  v.  Seanor,  197  Pa.  St.  511  (47  Atl.  Rep.  978). 

Sec.  745.  SufHciency  of  memorandum.  A  memoran- 
dum of  an  agreement  for  the  sale  of  lands  to  be  sufficient  under 
the  statute  of  frauds  must  show  who  are  the  contracting  par- 
ties, intelligently  identify  the  subject-matter  involved,  express 
the  consideration,  be  signed  by  the  party  to  be  charged,  atnd  dis- 
close the  terms  and  conditions  of  the  agreement.  Catterlin  v. 
Bush,  39  Or.  496  (65  Pac.  Rep.  1064).  A  memorandum  of  a 
contract  for  the  sale  of  real  estate  signed  only  by  the  party  to 
be  charged  will  sustain  an  action  for  specific  performance. 
Under  Mo.  Rev.  Stat.,  1899,  §  3418.  Smith  v.  Wilson,  160 
Mo.  657  (61  S.  W.  Rep.  597).  It  need  not  describe  the  land 
with  precision,  if  the  writing  on  its  face  is  an  adequate  guide 
to  find  it.  Swallow  v.  Strong,  83  Minn.  87  (85  N.  W.  Rep. 
942).  Under  Mass.  Pub.  Stat.,  ch.  78,  §  2,  the,  memorandum 
need  not  state  the  consideration  of  the  contract.  White  v. 
Dahlquist  Mfg.  Co.,  179  Mass.  427  (60  N.  E.  Rep.  791).  A 
memorandum  for  the  sale  of  land  may  be  signed  by  a  third 
party  without  in  any  way  indicating  his  authority  to  sign. 
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where  the  name  of  his  principal  is  mentioned  in  the  memoran- 
dum, since  the  fact  of  his  agency  may  be  proven  by  any  com- 
petent evidence.  Phillips  v.  Cornelius,  Miss.  (28  So. 
Rep.  871).  The  signature  of  the  auctioneer,  who  is  the  author- 
ized agent  of  the  vendor  in  making  a  sale,  to  the  memorandum 
of  sale  made  after  the  day  of  the  sale  but  before  his  authority 
is  revoked,  is  binding.  White  v.  Dahlquist  Mfg.  Co.,  179  Mass. 
427  (60  N.  E.  Rep.  791).  An  ordinary  receipt  for  a  portion  of 
the  purchase  money  for  real  estate  will  not  constitute  such  a 
memorandum  as  will  satisfy  the  statute  of  frauds,  unless  it 
shows  on  its  face,  or  by  reference  to  some  other  instrument, 
every  material  part  o{  a  valid  contract  on  the  subject.  Fox  v. 
Easter,  10  Okla.  527  (62  Pac.  Rep.  283).  The  memorandum 
may  consist  wholly  of  letters,  if  they  are  connected  by  refer- 
ence, expressed  or  implied,  so  as  to  show  on  their  face  that 
they  all  relate  to  the  same  subject-matter;  but  such  relation 
must  appear  from  the  contents  of  the  letters,  or  by  express 
reference  therein  to  each  other,  it  cannot  be  shown  by  parol. 
Swallow  V.  Strong,  83  Minn.  87  (85  N.  W.  Rep.  942).  Let- 
ters in  which  parties  agree  to  an  exchange  of  real  estate,  but 
which  do  not  describe  the  property,  may  constitute  sufficient 
compliance  with  the  statute  of  frauds,  when  considered  in  con- 
nection with  deeds  to  the  property  to  be  exchanged,  which  have 
been  written  and  signed,  but  not  delivered;  so,  such  corre- 
spondence will  be  adjudged  to  contain  a  sufficient  description 
of  the  premises,  in  a  suit  for  specific  performance,  when  the 
answer  therein  admits  that  the  property  contemplated  in  the 
letters  is  correctly  described  in  the  complaint.  Leonard  v. 
Woodruff,  23  Utah,  494  (65  Pac.  Rep.  199).  Designating  the 
owners  of  land  as  "Phillips  and  Bro.''  in  a  contract  for  its  sale 
is  a  sufficient  naming  of  the  parties  to  comply  with  the  statute 
of  frauds,  where  brothers  by  that  name  are  the  owners.  Phil- 
lips V.  Cornelius,  Miss.  (28  So.  Rep.  871).  Under 
Hill's  Ann.  Laws  of  Oregon,  §  785,  a  memorandum  of  an 
agreement  as  to  the  sale  of  lands  as  follows:  "Price  $6000. 
C's  note  for  $200.  Deed  to  be  special  warranty,  and  C.  pays 
for  cablegrams.  Money  to  be  paid  on  or  before  40  days.  Pos- 
session when  money  paid  and  deed  given  to  W. ;  farm  297 
acres,  more  or  less,  as  shown  by  deed.  Abstract  furnished."  is 
insufficient  for  indefiniteness.  Catterlin  v.  Bush,  39  Or.  496 
(65  Pac.  Rep.  1064). 
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Sec.     746.    Part     performance  —  General     principles. 

When  the  part  performance  of  a  verbal  contract  for  the  sale 
of  land,  void  under  the  statute  of  frauds,  is  of  such  a  nature 
that  the  parties  cannot  be  restored  to  their  former  condition 
and  situation,  and  substantial  injustice  or  fraud  will  result  from 
failure  of  performance,  equity  will  compel  the  parties  to  carry 
out  their  contract.  Jorgenson  v.  Jorgenson,  8i  Minn.  428  (84 
N.  W.  Rep.  221)  ;  Bigelow  v.  Bigelow,  93  Me.  439  (45  Atl. 
Rep.  513).  The  doctrine  of  part  performance  obtains  in  equity 
only,  and  does  not  avail  to  render  a  contract  which  is  void  by 
the  statute  because  unwritten  or  unsigned  capable  of  being  sued 
on  in  a  court  of  law.  Kling  v.  Bordner,  Mass.  (61  N. 
E,  Rep.  148).  In  order  for  acts  of  part  performance  to  re- 
move a  parol  contract  for  the  sale  of  land  from  the  statute  of 
frauds,  so  as  to  justify  a  decree  for  its  specific  performance, 
they  must  be  clearly,  definitely  and  satisfactorily  shown,  and 
it  must  also  appear  that  such  acts  were  done  with  reference  to 
and  in  pursuance  of  the  contract.  Lewis  v.  North,  62  Neb. 
552  (87  N.  W.  Rep.  312).  An  oral  agreement  between  the 
owners  of  several  tracts  of  land  to  establish  a  private  road  for 
the  benefit  of  all  of  such  lands  may  be  taken  out  of  the  statute 
of  frauds  by  part  performance.  Hay  v.  Knauth,  169  N.  Y.  298 
(62  N.  E.  Rep.  395 ).  A  party  to  a  verbal  contract  to  grant 
an  easement  of  drainage  through  his  land,  which  he  can  only 
perform  on  his  part  by  reducing  the  contract  to  writing  in 
proper  form  and  which  he  has  not  done,  in  an  action  to  recover 
the  consideration  therefor,  cannot  avail  himself  of  the  part  per- 
formance of  the  defendant.  Shultz  v.  Huffman,  127  Mich. 
276  (86  N.  W.  Rep.  823).  An  agreement  to  mortgage  a  lease- 
.  hold  estate  is  a  contract  for  an  interest  in  land,  within  the 
statute  of  frauds,  and  the  payment  of  the  money  loaned  which 
is  to  be  secured  by  the  mortgage,  is  not  a  sufficient  part  per- 
formance to  take  the  agreement  out  of  the  statute.  Bern- 
heimer  v.  Verdon,  63  N.  J.  Eq.  312  (49  Atl.  Rep.  732). 

Sec.  747.  Part  performance — ^Taking  possession  and 
making  improvementa  Parol  evidence  is  admissible  to 
show  that  a  party  went  into  possession  of,  and  placed  valu- 
able improvements  upon,  land  under  a  parol  contract  to  con- 
vey, even  where  the  owner  of  the  land  denies  the  contract, 
Luton  V.  Badham,  127  N.  C.  96  (37  S.  E-  Rep.  143 ;  53  L.  R. 
A.  337 ;  80  Am.  St.  Rep.  783)  ;  but  in  order  to  take  a  parol  con- 
tract for  the  purchase  of  lands  out  of  the  statute  of  frauds  by 


723  EPITOME    OF    CASES  &747 

the  taking  of  possession  and  making  of  improvements 
by  the  purchaser,  it  must  appear  that  he  entered  into 
possession  in  pursuance  of  the  contract,  Eberville  v.  Lead- 
ville  Mining  &  Drainage  Co.,  28  Colo.  241  (64  Pac. 
Rep.  200).  In  Alabama,  to  take  a  parol  contract  for 
the  lease  or  sale  of  lands  out  of  the  statute  of  frauds 
possession  must  be  taken  under  it  and  the  purchase 
money  or  a  portion  thereof  be  paid ;  and  these  facts  must  con- 
cur. McKinnon  v.  Mixon,  128  Ala.  612  (29  So.  Rep.  690). 
Possession  taken  without  the  knowledge  or  consent  of  the 
vendor  is  not  sufficient,  Cockrell  v.  Mclntyre,  161  Mo.  59  (61 
S.  W.  Rep.  648)  ;  nor  is  the  mere  continued  possession  of  a 
former  owner  or  of  a  tenant,  Lewis  v.  North,  62  Neb.  552  (87 
N.  W*  Rep.  312).  Valuable  improvements  placed  upon  real 
estate  under  an  oral  agreement  to  purchase  removes  the  bar  of 
the  statute  of  frauds,  and  the  purchaser  may  enforce  his  con- 
tract in  a  court  of  equity.  Barton  v.  Dunlap,  Ida.  (66 
Pac  Rep.  832).  In  West  Virginia  a  parol  express  trust  will 
be  enforced  in  equity  where  possession  is  held  of,  and  valuables 
improvements  are  made  on,  the  trust  property  by  the  cestui  que 
trust,  in  pursuance  of  the  contract  of  purchase.  Moore  v. 
Mustoe,  47  W.  Va,  549  (35  S.  E.  Rep.  871 ;  81  Am.  St.  Rep. 
812).  Under  an  agreement  between  father  and  son  for  ex- 
change of  lands,  equity  will  enforce  a  conveyance  by  the  heirs 
of  the  deceased  father,  where  the  son  conveyed  land  to  the 
father  in  accordance  with  the  agreement  and  took  possession 
of  the  land  which  the  father  agreed  to  convey  to  him  with  the 
knowledge  and  consent  of  the  father,  and  made  valuable  im- 
provements thereon,  but  the  father  failed  to  convey  the  land  to 
the  son  and  died  without  doing  so.  Baker  v.  Allison,  186  III. 
613  (58  N.  E.  Rep.  233).  Evidence  of  possession  that  might 
seem  weak  and  inconclusive  in  the  case  of  a  parol  sale  may  be 
clear  and  convincing  in  the  case  of  an  exchange ;  so,  where  the 
evidence  shows  a  clear,  complete  and  unequivocal  taking  pos- 
session by  one  of  the  parties  of  the  land  received  by  him,  less 
evidence  will  be  necessary  to  show  a  possession  by  the  other 
of  lands  received  by  him.  Jermyn  v.  Elliott,  195  Pa.  St.  245 
(45  Atl.  Rep.  938).  A  tenant  in  common  who  makes  a  parol 
sale  of  his  interest  to  his  cotenant,  and  puts  him  in  possession 
of  the  whole,  is  liable,  on  a  rescission  of  the  contract,  for  the 
purchase  money  paid,  as  delivery  of  possession  took  the  con- 
tract out  of  the  statute  of  frauds.  Cuddy  v.  Foreman,  107  Wis. 
519  (83  N.  W.  Rep.  1 103).    Going  into  possession,  making  im- 
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provements,  and  paying  taxes,  in  compliance  with  the  terms  of 
a  proposition  to  sell  lands  contained  in  a  letter,  shows  a  suffic- 
ient acceptance  of  the  proposition  to  defeat  the  claims  of  one 
taking  title  to  the  same  property  with  knowledge  of  the  ar- 
rangement between  the  vendor  and  vendee.  Garvey  v.  Park- 
hurst,  127  Mich.  368  (86  N.  W.  Rep.  802).  A  contract  re- 
quiring the  sale  and  conveyance  of  a  portion  of  a  mining  claim 
within  a  certain  time,  and  providing  that  if  the  vendor  fails  to 
convey,  he  shall  forfeit  and  pay  $1000.  to  the  vendee,  will  be 
specifically  enforced  where  the  vendor  refuses  and  fails  for  sev- 
eral years  after  request  by  the  vendee  for  performance  or  pay- 
ment, and  the  latter  has  been  in  possession  and  made  valuable 
improvments.  Amanda  Gold  Mining  Co.  v.  People's  Mining 
Co.,  28  Colo.  251  (64  Pac.  Rep.  218).  A  contract  made  by  a 
parent  with  her  daughter  and  the  latter's  intended  husband, 
to  the  eflFect  that  if  the  contemplated  marriage  is  solemnized, 
and  the  husband  will  expend  the  necessary  amount  of  money 
in  building  a  dwelling-house  upon  a  vacant  lot  belonging  to 
the  mother,  she  will  convey  the  lot  to  the  daughter,  is  sup- 
ported by  a  sufficient  consideration ;  and  where  such  contract, 
though  in  parol,  has  been  performed  on  the  part  of  the  daugh- 
ter and  her  husband,  it  is  taken  out  of  the  operation  of  the 
statute  of  frauds.  Bell  v.  Sapington,  iii  Ga.  391  (36  S.  E. 
Rep.  780). 

Sec.  748.  Parol  gifts  of  real  estate— Part  performance. 
A  parol  gift  of  laod  may  be  so  far  executed  that  the  donee  who 
has  been  put  inio  possession  and  has  made  lasting  improve- 
ments will  be  entitled  to  a  decree  for  a  conveyance.  Homer  v. 
Clark,  2*]  Ind.  App.  6  (60  N.  E.  Rep.  732)  ;  Brothers  v. 
Brothers,  29  Colo.  69  (66  Pac.  Rep.  901) ;  Bigelow  v.  Bigelow, 
93  Me.  439  (45  Atl.  Rep.  513)  ;  Scott  v.  Lewis,  40  Or.  37  (66 
Pac.  Rep.  299).  The  acts  of  part  performance  must  be  shown 
to  be  in  reliance  upon  the  promise  to  give.  Gibbs  v.  Whit- 
well,  164  Mo.  387  ^64  S.  W.  Rep.  no).  But  a  complaint  for 
specific  performance  of  an  agreement  to  convey  land,  in  con- 
sideration of  the  plaintiff  moving  onto  the  land  and  improv- 
ing it,  will  be  held  sufficient  on  appeal  although  it  does  not 
specifically  allege  that  she  took  possession  pursuant  to  the 
agreement,  where  it  alleges  she  made  the  improvements  pur- 
suant to  the  agreement,  as  it  is  fairly  inferrable  that  she  went 
into  possession  under  the  agreement.  Barrett  v.  Schleich,  37 
Or.  613  (62  Pac.  Rep.  792).  Although  an  oral  contract  be- 
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tween  the  owner  of  land  and  another,  that  if  the  latter  would 
furnish  the  former  a  home  and  care  for  him  during  the  re- 
mainder of  the  owner's  life,  the  land  should  at  his  death  be- 
long to  the  other,  is  within  the  statute  of  frauds,  a  court  of 
equity  will  enforce  the  oral  agreement,  after  fulf  compliance 
therewith  on  the  part  of  the  person  furnishing  the  home  and 
care,  and  will  quiet  the  title  in  his  favor  as  against  one  to 
whom  the  owner  conveyed  the  land  without  consideration 
and  with  intent  to  defraud  the  party  to  the  contract.  Mc- 
Cullom  V.  Mackrell,  13  S.  Dak.  262  (83  N.  W.  Rep.  255)  ; 
see  Ruby  v.  Downs,  113  la.  574  (85  N.  W.  Rep.  808).  A 
parol  agreement  by  a  parent  with  his  stepdaughter  that  he 
will  give  certain  land  to  her  if  she  will  move  upon  and  im- 
prove it,  is  taken  out  of  the  statute  of  frauds  by  her  taking 
possession  of  the  land  and  erecting  such  buildings  and  struc- 
tures as  her  means  pjirmitted,  they  being  sufficient  to  afford 
her  a  homct  Barrett  v.  Schleich,  27  Or.  613  (62  Pac  Rep. 
792).  Where  a  landowner  agreed  with  his  neighbors  to  give 
an  acre  of  land  for  a  school  house  site  as  long  as  it  was  occu- 
pied for  a  school  house,  pointed  it  out,  and  promised  to  deed 
it  to  those  who  were  capable  of  holding  it,  whenever  they 
wanted  it,  and  a  school  house  was  erected  there  the  next 
spring,  in  which  school  had  been  conducted  for  sixty  years 
under  the  auspices  of  a  school  district  organized  a  few  years 
after  the  erection  of  the  building,  there  is  a  valid  contract 
to  convey  the  real  estate,  taken  out  of  the  statute  of  frauds 
by  the  full  performance  on  the  part  of  the  school  district, 
and  it  is  entitled  to  possession  so  long  as  the  land  is  used 
for  school  purposes.  Greenwood  v.  School  District,  126 
Mich.  81  (85  N.  W.  Rep.  241).  Particular  evidence  held  in- 
sufficient to  authorize  specific  performance  of  a  parol  gift 
of  real  estate.    Polk  v.  Clark,  92  Md.  372  (48  Atl.  Rep.  67). 

Sec.  749.  Parol  leases — Part  performance.  The  doc- 
trine of  part  performance  applies  to  leases.  St.  Joseph 
Hydraulic  Co.  v.  Globe  Tissue-Paper  Co.,  156  Ind.  665  (59 
X.  E.  Rep.  995).  The  statute  of  frauds  cannot  be  invoked 
to  avoid  contracts  that  have  been  carried  into  execution ; 
hence,  while  a  blank  assignment  of  a  lease  is  within  the 
statute  of  frauds,  it  cannot  be  avoided  after  possession  has 
been  given  to  the  assignee,  and  the  contract  executed. 
Cleveland,  etc.  Ry.  Co.  v.  Wood,  189  111.  352  (59  N.  E.  Rep. 
619).    Although  Sand.  &  H.  Ark.  Dig.,  §  3469  provides  that 
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a  written  lease  of  lands  for  more  than  one  year  cannot  be 
altered  or  destroyed  by  any  subsequent  verbal  agreement, 
yet  such  agreement  operates  as  an  estoppel  against  the  land- 
lord and  his  grantee  taking  with  notice  thereof,  if  such 
landlord  by  his  conduct  has  induced  the  tenant  to  act  upon 
such  verbal  agreement.  Conley  Vv  Johnson,  69,  Ark.  513  (64 
S.  W.  Rep.  2JT\  86  Am.  St.  Rep.  209).  An  action  cannot 
be  maintained  for  breach  of  a  parol  agreement  to  lease 
lands  for  the  period  of  five  years,  even  where  the  plaintiffs 
had  expended  large  sums  of  money  in  procuring  the  agree- 
ment, and  had  been  promised  large  gifts  of  land  from  third 
parties  upon  the  operation  of  a  large  manufacturing  plant 
on  the  leased  premises  by  the  plaintiff,  since  such  agree- 
ment is  void  under  the  statute  of  frauds.  Jordan  v.  Greens- 
boro Furnace  Co.,  126  N.  C.  143  (35  S.  E.  Rep.  247;  78  Am. 
St.  Rep.  6+4). 

Sec.  750.  Pleading  statute  of  frauds.  A  parol  contract 
for  the  sale  of  land  is  not  a  void  contract,  but  voidable,  upon 
denial  or  a  plea  of  the  statute  of  frauds.  Luton  v,  Badham^ 
127  N.  C.  96  (37  S.  E.  Rep.  143;  53  L.  R.  A.  337;  80  Am. 
St.  Rep.  783).  In  Georgia,  it  is  not  necessary  to  aver  in 
pleadings  that  contracts  required  by  the  statute  of  frauds  to 
be  in  writing  are  in  fact  so ;  where  the  contract  is  alleged, 
without  stating  whether  it  is  written  or  oral,  the  pleading^ 
is  not  demurrable  because  silent  on  this  question.  Walker 
V.  Edmundson,  iii  Ga.  454  (36  S.  E.  Rep.  800)  ;  Talliaferro 
V.  Smiley,  112  Ga.  62  (37  S.  E.  Rep.  106).  In  North  Car- 
olina, the  invalidity  of  a  contract  because  within  the  statute 
of  frauds  may  be  shown  as  a  defense  to  an  action  thereon, 
although  not  pleaded.  Jordan  v.  Greensboro  Furnace  Co.. 
126  N.  C.  143  (35  S.  E.  Rep.  247;  78  Am.  St.  Rep.  644). 
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Sec.  751.    Application  of  statute  of  limitations — Gen- 
eral principles.    The  statute  of  limitations  cannot  be  in 
voked  to  bar  the  assertion  of  a  just  and  meritorious  de- 
fense.    Butler  V.  Carpenter,  163  Mo.  597  (63  S.  W.  Rep. 
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823)  ;  Pinkham  v.  Pinkham,  6i  Neb.  336  (85  N.  W.  Rep. 
285)  ;  Pinkham  v.  Pinkham,  60  Neb.  600  (83  N.  W.  Rep. 
837).  In  Virginia  the  statute  of  limitations  is  a  defense 
which  must  be  pleaded,  though  the  bill  states  a  cause  of 
action  which  is  barred.  Hubble  v.  PoflF,  98  Va.  646  (37  S. 
E.  Rep.  277).  An  action  on  a  covenant  against  incum- 
brances contained  in  a  deed  conveying  real  estate  in  Col- 
orado is  an  action  on  a  written  contract,  within  the  meaning 
of  Neb.  Code  Civ.  Proc,  §  10,  notwithstanding  that  under 
the  law  of  Colorado  such  a  covenant  runs  with  the  land. 
Johnson  v.  Hesser,  61  Neb.  631  (85  N.  W.  Rep.  894).  Where 
the  statute  gives  an  administrator  of  an  estate  the  right  to 
possession  of  the  real  property  of  his  decedent  until  the 
estate  is  finally  settled,  when  an  action  by  the  administrator 
IS  barred  by  the  statute  an  action  by  the  heirs  of  the  de- 
cedent likewise  is  barred,  although  they  were  minors  or 
unborn  at  the  time  of  the  accrual  of  the  action  in  favor  of 
the  administrator.  Jenkins  v.  Jenson,  24  Utah,  108  (66  Pac. 
Rep.  773). 

Sec.  752.    As  to  when  the  ^atute  begins  to  run.    The 

statute  of  limitations  does  not  begin  to  run  against  the 
owner  of  land  until  some  claim  adverse  to  him  is  asserted 
Schenck  v.  Wicks,  23  Utah,  576  (65  Pac.  Rep.  732).  It  be- 
gins to  run  between  tenants  in  common  where  one  takes 
possession  of  the  common  property  openly  excluding  the 
others  and  doing  acts  inconsistent  with  the  presumption 
that  he  holds  possession  for  all.  Whitaker  v.  Wlntaker,  157 
I\Io.  342  (58  S.  W.  Rep.,  5).  The  right  to  possession  in  re- 
maindermen only  accrues  at  the  death  of  the  life  tenant,  and 
the  statute  of  limitations  begins  to  run  then,  no  matter  how 
long  before  parties  holding  under  the  life  tenant  have  been 
in  possession,  Robert  v.  Ellis,  59  S.  C.  137  (37  S.  E.  Rep. 
250)  ;  and  during  his  life  neither  a  conveyance  by  the  life 
tenant  purporting  to  be  in  fee,  nor  a  proceeding  in  court  to 
which  the  remainderman  is  not  a  party,  can  affect  the 
rights  of  the  remainderman,  Rice  v.  Bamberg,  59  S.  C.  498 
(38  S.  E.  Rep.  209)  ;  Griffin  v.  Thomas.  128  N.  C.  310  (38 
S.  E.  Rep.  903).  Limitations  against  an  action  by  a  wife 
or  her  heirs  to  avoid  a  deed  which  she  was  induced  to  ex- 
ecute under  duress,  to  prevent  a  threatened  prosecution  of 
her  husband  for  embezzlement,  did  not  begin  to  run  until 
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his  death,  since  while  he  was  alive  the  duress  continued. 
Allen  V.  Leflore  County,  78  Miss.  671  (29  So.  Rep.  161). 

Action  on  a  covenant  of  seisin  lies  as  soon  as  the  gran- 
tee fails  to  get  possession,  and  the  statute  of  limitation  runs 
from  that  time ;  but  action  on  a  covenant  of  warranty  does 
not  lie  until  there  is  an  eviction,  and  the  statute  only  begins 
to  run  then.  The  fact  that  the  premises  conveyed  are  at 
the  time  of  the  conveyance  in  the  possession  of  a  third  party 
under  an  oral  agreement  of  sale  with  a  previous  holder 
of  the  title  does  not  start  the  statute  to  running  until  such 
party  has  enforced  that  agreement  and  secured  absolute 
title.  Watson  v.  Heyn,  62  Neb.  191  (86  N.  W.  Rep.  1064), 
The  statute  of  limitations  does  not  run  so  as  to  protect  a 
devisee  in  possession  against  his  liability  to  pay  the  testa- 
tor's debts  until  after  the  remedy  has  been  exhausted 
against  the  executor.  Brock  v.  Kirkpatrick,  60  N.  C.  322 
(38  S.  E.  Rep.  779;  85  Am.  St.  Rep.  847).  The  statute  of 
limitations  does  not  begin  to  run  against  an  action  for  the 
correction  of  a  mistake  in  a  deed  until  the  discovery  of  the 
mistake  or  such  facts  as  would  put  a  person  of  ordinary  in- 
telligence and  prudence  on  inquiry,  which,  if  pursued,  would 
lead  to  such  discovery.  Pinkham  v.  Pinkham,  60  Neb.  600 
(83  N.  W.  Rep.  837).  The  right  of  a  mortgagor  to  reform 
a  deed  executed  under  a  foreclosure  sale  conveying  the  fee 
simple  estate  in  the  mortgaged  lands,  when  only  a  life  es- 
tate was  ordered  sold  by  Jhe  decree,  accrues  upon  the  exe- 
cution of  the  deed.  Brockschmidt  v.  Archer,  64  O.  St.  502 
(60  N.  E.  Rep.  623).  Possession  claimed  through  a  writ  of 
possession  under  a  judgment  in  favor  of  a  plaintiff  in  eject- 
ment relates  back  to  the  date  of  the  rendition  of  the  judg- 
ment and  when  it  has  continued  for  the  prescriptive  period, 
counting  from  that  time,  a  subsequent  action  of  ejectment 
by  one  claiming  under  a  defendant  in  the  first  action  is  barred. 
Sanford  v.  Herron,  161  Mo.  176  (61  S.  W.  Rep.  839;  84  Am. 
St  Rep.  703). 

Sec.  753.  As  to  when  the  statute  begins  to  run — 
Fraudulent  conveyances.  In  the  absence  of  actual  knowl* 
edge  or  the  existence  of  facts  sufficient  to  put  one  on  in- 
quiry, the  statute  of  limitations  does  not  begin  to  run 
against  an  action  to  set  aside  a  fraudulent  conveyance  until 
it  has  been  recorded.  McGehee  v.  Cox,  (Ky.)  58  S.  W.  Rep. 
532  (22  Ky.  Law.  Rep.  619).    Where  one  having  a  cause  of 
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action  for  a  tort  against  a  grantor,  alleged  to  have  fraudn- 
lently  conveyed  his  property,  obtains  judgment  in  an  ac- 
tion thereon  under  which  he  has  an  execution  sale  of  the 
property,  at  which  he  purchases,  the  statute  does  not  begin 
to  run  against  an  action  by  him  to  set  aside  the  fraudulent 
conveyance  of  the  defendant  until  the  sheriff's  deed  is  issued 
in  pursuance  of  the  execution  sale.  Chalmers  v.  Sheehy, 
132  Cal.  459  (64  Pac.  Rep.  709;  84  Am.  St.  Rep.  62).  In  an 
action  to  quiet  title  against  a  deed  alleged  to  have  been 
procured  by  fraud,  an  allegation  that  by  the  fraudulent 
acts  of  the  defendant  the^plaintiff  was  kept  in  ignorance  of 
the  deed  until  a  certain  date  is  a  sufficient  allegation  as  to 
when  the  plaintiff  discovered  the  fraud.  Loftis  v.  Marshall, 
134  Cal.  394  (66  Pac.  Rep.  571 ;  86  Am.  St.  Rep.  286). 

a 

Sec«  754.  As  to  when  the  statute  begins  to  run — ^Re- 
moving lateral  support  or  changing  flow  of  water.  Each 
new  subsidence,  caused  by  removing  the  lateral  support  to 
adjoining  land  in  excavating  for  a  railroad  track,  is  a  new 
cause  of  action,  and  the  statute  of  limitations  as  to  that 
cause  of  action,  begin^  to  run  only  from  that  date.  Rector 
etc.  of  Church  of  Holy  Communion  v.  Paterson  R.  Co.,  66 
N.  J.  L.  218  (49  Atl.  Rep.  1030;  55  L.  R.  A.  81).  The  right 
of  action  against  a  city  for  flooding  property  by  its  negligent 
construction  of  a  sewer  accrues  when  the  property  is 
flooded.  City  of  Louisville  v.  Norris,  Ky.  (64  S.  W. 
Rep.  958;  23  Ky.  Law  Rep.  1 195).  Where  a  railroad  bridge 
changes  the  current  of  a  stream  and  injures  land  of  a  ripar- 
ian owner  lower  down  the  stream  by  causing  it  from  time 
to  time,  as  freshets  come,  to  wash  away  his  land,  the  injury 
is  not  of  a  permanent  nature  in  law,  but  intermittent,  re- 
current, and  continuous,  and  the  statute  of  limitations  runs 
from  actual  damage  by  washing,  not  from  the  erection  of 
the  bridge.  Eells  v.  Chesapeake  &  O.  Ry.  Co.,  49  W.  Va. 
65  (38  S.  E.  Rep.  479;  87  Am.  St.  Rep.  787).  In  an  opinion 
reviewing  the  authorities,  the  supreme  court  of  Washington 
hold  that  where  property  is  injured  by  a  municipality  negli- 
gently erecting  a  bulkhead  so  as  to  constitute  a  continuing 
nuisance,  the  statute  of  limitations  does  not  begin  to  run 
against  all  actions  for  such  injuries  at  the  completion  of 
the  structure,  but  damages  may  be  recovered  for  injuries 
which  have  accrued  within  the  statutory  period  before  the 
commencement   of   the   action,   although    more   than   the 
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Statutory  period  has  elapsed  since  the  completion  of  the 
work.  Doran  v.  City  of  Seattle,  24  Wash.  182  (64  Pac.  Rep. 
230;  54  L.  R.  A.  532;  85  Am.  St.  Rep.  948).  Citing  and  ap- 
proving, Uline  V.  Railroad  Co.,  loi  N.  Y.  98  (4  N.  E.  Rep. 
536;  54  Am.  Rep.  661),  and  examining  and  disapproving. 
North  Vernon  v.  Voegler,  103  Ind.  314  (2  N.  E.  Rep.  821)  ; 
Fowle  V.  New  Haven  &  N.  Co.,  112  Mass.  334  (17  Am. 
Rep.  106). 

Sec.  755.  Interruption  or  suspension  of  statute— Pay- 
ments or  recognition  of  title — Disabilities.  A  payment 
made  by  the  husband,  without  the  wife's  knowledge  or  con- 
sent, on  a  mortgage  jointly  executed  by  them,  will  not  ex- 
tend the  period  of  limitation  against  the  wife.  Curtiss  v. 
Perry,  126  Mich.  600  (85  N.  W.  Rep.  1131).  A  mortgage  on 
a  homestead  executed  by  a  husband  and  wife  to  secure  their 
note  may  be  kept  alive  after  his  death,  even  against  minor 
children  by  payments  made  on  the  note  by  the  wife.  Perry 
V.  Horack,  63  Kan.  88  (64  Pac.  Rep.  990;  88  Am.  St.  Rep. 
225)  ;  but  a  payment  made  by  a  wife  after  the  decease  of 
her  husband  upon  a  demand  note  executed  jointly  by  her 
and  her  husband,  which  was  invalid  as  against,  her  when 
she  signed  it,  by  reason  of  her  coverture,  does  not  validate 
a  mortgage  •given  upon  her  separate  real  estate  to  secure 
its  payment  or  stop  the  running  of  the  statute  of  limitations. 
Radican  v.  Radican,  22  R.  I.  405  (48  Atl.  Rep.  143).  The 
payment  of  the  first  of  two  notes  maturing  at  diflFerent  times 
and  secured  by  a  mortgage,  although  they  represent  a  single 
debt,  does  not  operate  to  stop  the  running  of  the  statute  of 
limitations  as  to  the  other  note  or  the  mortgage  where  the 
statute  requires  a  written  acknowledgment  of  a  debt  to  have 
the  effect  of  stopping  the  running  of  the  statute  of  limita- 
tions. McManaman,  Hinchley,  82  Minn.  296  (84  N.  W, 
Rep.  1018).  A  new  promise  or  acknowledgment  made  be- 
fore  the  statute  of  limitations  has  run  keeps  alive  the  first 
obligation,  and  in  case  of  a  debt  secured  by  mortgage,  is  not 
within  §  2922,  Cal.  Civ.  Code,  providing  that  a  mortgage 
can  be  renewed  or  extended  only  by  a  writing  executed  with 
the  formalities  required  in  a  deed ;  but  such  a  promise  made 
after  the  statute  has  run  creates  a  new  obligation  and  does 
not  prevent  the  statute  running  as  to  the  mortgage,  nor 
does  it  revive  or  extend  the  mortgage.  Weinberger  v. 
Weidman,  134  Cal.  599  (66  Pac.  Rep.  869).    Ordinarily  the 
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renewal  of  a  note  given  for  purchase  money  will  prolong 
the  life  of  the  vendor's  lien  securing  it ;  but  where  land  was 
conveyed  to  a  husband  and  wife  and  his  note  given  for  the 
consideration,  and  afterward  the  deed  was  returned  to  the 
'vendor,  and  another  made  to  the  wife  only,  it  is  held  that 
subsequent  renewals  and  new  promises  made  by  the  hus- 
band will  not  prevent  the  running  of  the  statute  of  limi- 
tations against  the  vendors,  although  the  wife  knew  that  the 
purchase  money  was  not  fully  paid.  Poindexter  v.  Rawl- 
ings  io6  Tenn.  97  (59  S.  W.  Rep.  766;  82  Am.  St.  Rep.  869). 
After  the  statute  of  limitations  has  commenced  to  run, 
no  subsequent  disability  will  interrupt  it  Mynes  v.  Mynes, 
47  W.  Va.  681  (35  S.  E.  Rep.  935).  S.  C.  Code  Civ. 
Proc.,  §§  108,  121  construed  and  applied — ^suspension  of 
statute  on  account  of  infancy  or  absence  from  state.  Mac- 
caw  V.  Crawley,  59  S.  C.  342  (37  S.  E.  Rep.  934).  Under  Miss. 
Code,  §  2748,  the  time  that  a  mortgage  debtor  is  absent  from 
the  state  will  not  be  computed  for  the  purpose  of  establish- 
ing a  bar  to  an  action  to  foreclose  his  mortgage.  Hunt  v. 
Belknap,  78  Miss.  76  (28  So.  Rep.  751).  Wis.  Rev.  Stat.,  §§ 
4221,  4233  construed  and  applied — ^suspension  of  statute  on 
account  of  infancy.  Gibson  v.  Gibson,  108  Wis.  102  (84 
N.  W.  Rep.  22). 

Sec.  756.  Interruption  or  suspension  of  statute— Pay- 
ments by  grantee  assuming  incumbrance.  When  lands 
have  been  conveyed  to  successive  grantees,  subject  to  a 
debt  secured  by  bond  and  mortgage,  each  of  whom  by  cov- 
enant in  his  deed  assumes  to  pay  the  mortgage  debt,  as  part 
of  the  consideration  of  his  purchase,  the  payments  of  inter- 
est made  on  that  debt  by  the  successive  grantees  are  refer- 
able to  the  bond  held  by  the  mortgagee,  and  operate  to  sat- 
isfy the  interest  due  on.  that  bond,  and  thereby  to  stay  the 
running  of  the  statute  of  limitations  against  an  action  on 
the  bond.  Biddle  v.  Pugh,  59  N.  J.  Eq.  480  (45  Atl.  Rep. 
626).  The  court  say:  "The  crediting  upon  the  bond  of  pay- 
ments of  interest  made^  by  subsequent  grantees  on  account 
of  the  mortgage  debt  was  in  accordance  with  their  several 
covenants,  and  with  the  invariable  practice  followed  by  all 
who  receive  such  payments.  It  would  introduce  a  new 
mode  of  doing  business,  and  disturb-  many  established  in- 
vestments, were  it  held  that  interest  payments  made  by 
subsequent  purchasers,  who  had  contracted  ^o  pay  the  mort- 
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gage  debt,  had  no  application  to  it,  and  that  all  the  while 
that  the  yearly  interest  was  being  annually  paid  in  recogni- 
tion of  the  debt,  and  received  and  credited  on  the  bond,  the 
statutes  of  limitation  were  insiduously  cutting  off  the  right  , 
to  collect  the  principal.  The  subsequent  purchaser  who 
agreed  with  the  mortgagor  or  with  his  grantee  to  pay  the 
mortgage  debt  received  an  estate  in  and  possession  of  the 
mortgaged  lands,  as  a  consideration  for  such  agreement. 
Each  grantee  was  by  his  covenant  put  in  privity  of  obliga- 
tion, as  to  payment  of  that  debt,  with  every  other  person 
who  was  in  any  wise  bound  to  pay  it.  The  grantee's  pay- 
ments of  the  interest  on  that  debt  satisfied  it  to  the  extent 
of  those  payments,  in  accordance  with  his  covenant  to  pay 
it,  and  to  the  benefit  of  the  parties  who  also  were  obliged  to 
pay  it.  The  payments  were  'tenders  of  money  to  a  person 
entitled  to  receive  it,  by  a  person  liable  to  pay  it,'  and 
operated  as  payments  on  account  of  the  debt  and  to  keep  it 
alive.  Equity  will  recognize  and  enforce  obligations  of  per- 
sons ultimately  liable,  so  kept  alive,  although  they  may  not, 
as  between  each  other,  be  immediate  contractors." 

Sec.  757.  Laches — General  principles  and  particular 
cases.  Where  a  case  is  of  purely  equitable  cognizance,  in 
the  application  of  the  doctrine  of  laches  courts  of  equity 
act  upon  their  own  inherent  doctrine  of  discouraging,  for 
the  peace  of  society,  ancient  demands,  and  refuse  to  inter- 
fere where  there  has  been  gross  laches  in  prosecuting  the 
claim,  or  long  acquiescence  in  the  assertion  of  adverse 
rights.  In  such  case  the  statute  of  limitations  does  not 
necessarily  govern  the  court  in  the  application  of  the  doctrine  of 
laches.  Patterson  v.  Hewitt,  N.  Mex.  (66  Pac.  Rep. 
552 ;  55  L.  R.  A.  658).  See  opinion  for  exhaustive  collation  and 
review  of  authorities  on  this  subject.  Laches  cannot  be  im- 
puted to  a  husband  who  sues  to  vest  the  legal  title  to  land  in 
himself,  which  had  been  purchased  and  payed  for  by  him 
but  conveyed  to  his  wife,  since  deceased,  where  he  at  all 
times  retained  possession  of  the  land  and  controlled  and 
managed  it  as  his  own.  Dorman  v.  Dorman,  187  111.  154 
(58  N.  E.  Rep.  235;  79  Am.  St.  Rep.  210).  The  statute  of 
limitations  does  not  apply  to  infants  and  persons  of  unsound 
mind,  as  laches  in  the  assertion  of  rights  cannot  be  im- 
puted to  a  person  who  is  not  capable  of  knowing  or  assert- 
ing his  rights ;  nor  will  the  laches  of  a  next  friend  suing  for 
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an  imbecile  ward,  in  bringing  the  suit,  be  imputed  to  the 
ward,  since  his  disability  places  his  rights  under  the  pro- 
tection of  the  court  until  some  one  is  appointed  to  repre- 
sent him.  Kidder  v.  Houston,  N.  J.  Eq.  (47  Atl. 
Rep.  336).  One  of  the  heirs  of  a  mortgagor,  who  is  treated 
as  dead  throughout  foreclosure  proceedings  after  the  death 
of  the  mortgagor,  is  not  guilty  of  laches  in  allowing  a  party 
to  buy  the  land  from  a  purchaser  at  such  foreclosure  and 
pay  off  the  mortgage,  when  all  parties  might  with  ordinary 
care,  have  learned  of  the  missing  heir's  existence.  DeMour^ 
elle  V.  Piazza,  yj  Miss.  433  (27  So.  Rep.  623).  Where  real 
estate  was  sold  on  foreclosure,  and  the  mortgagors  pro- 
cured a  third  party  to  redeem  from  the  sale  and  had  the 
certificate  of  purchase  assigned  to  him,  under  an  agreement 
that  he  was  to  hold  it  for  them  for  one  year,  but  they 
made  no  redemption  within  the  year,  and  such  third  party 
procured  a  sheriff's  deed,  had  it  recorded,  and  went  into 
possession  and  continued  in  possession  for  14  years,  with- 
out objection  on  the  part  of  such  mortgagors,  a  finding  is 
justified  that  the  third  party  acquired  a  fee  in  the  land,  and 
not  a  mere  mortgage  interest,  from  which  redemption  could 
be  insisted  upon  after  the  lapse  of  that  time.  Turpie  v. 
Lowe,  158  Ind.  314  (62  N.  E.  Rep.  484).  For  particular 
fact  cases  illustrating  the  application  of  the  doctrine  of 
laches,  see  St.  Paul,  M.  &  M.  Ry.  Co.  v.  Eckel,  82  Minn. 
278  (84  N.  W.  Rep.  1008)  ;  In  re  Yale,  84  Minn.  109  (86  N. 
W.  Rep.  894) ;  Havenor  v.  Pipher,  109  Wis.  108  (85  N.  W. 
Rep.  203)  ;  Young  V.  Snell,  115  la.  32  (87  N.  W.  Rep.  728) ; 
Lewis  V.  McGrath,  191  111.  401  (61  N.  E.  Rep.  135)  ;  Vermil- 
lion County  Children's  Home  v.  Varner,  192  111.  594  (61  N. 
E.  Rep.  830)  ;  Baker  v.  Cunningham,  162  Mo.  134  (62  S. 
W.  Rep.  445)  ;  85  Am.  St.  Rep.  490) ;  Patterson  v.  Hewitt, 
N.  Mex.         (66  Pac.  Rep.  552;  55  L.  R.  A.  658). 

Sec.  758.  Statute  of  limitations  as  applied  to  trusts. 
The  heirs  of  an  express  trustee  in  a  deed  cannot  plead  the  stat- 
ute of  limitations  against  an  action  to  correct  a  mistake  in  the 
deed.  Schwartz  v.  Castlen,  (Ky.)  59  S.  W.  Rep.  743  (22  Ky. 
Law  Rep.  1063).  The  trust  relation  created  by  an  owner  of 
land  conveying  it  to  another  for  him  to  sell  the  same,  pay  cer- 
tain indebtedness  of  the  grantor  and  account  for  the  surplus,  is 
not  converted  into  the  relation  of  creditor  and  debtor  by  a  sale 
of  the  property  so  as  to  start  the  statute  of  limitations  to  run- 
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ning  at  the  time  of  such  sale  against  an  action  for  the  fraud- 
ulent conversion  of  the  proceeds ;  and  in  such  a  case,  under  2 
Bah  Ann.  Wash.  Codes  &  Stat.,  §  4800,  subd.  4,  providing  tliat 
**an  action  for  relief  upon  the  ground  of  fraud,  the  cause  of  ac- 
tion in  such  case  not  to  be  deemed  to  have  accrued  until  the 
discovery  by  the  aggrieved  party  of  the  facts  constituting  the 
fraud,"  the  cestui  que  trust  is  relieved  from  the  duty  of  using 
diligence  to  discover  such  fraud,  and  limitations  do  not  com- 
mence to  run  until  he  has  received  actual  knowledge  thereof. 
Irwin  v.  Holbrook,  26  Wash.  89  (66  Pac.  Rep.  Ii6), 


STATUTORY  PROVISIONS. 

[In  Vol.  V,  §§  841-888;  Vol.  VI,  §§  868-885;  Vol.  VII,  §§  768-781 ; 
Vol.  VIII,  §§  785-800,  will  be  found  a  compilation  of  the  statutory  pro- 
visions of  the  several  states  and  territories  concerning  the  limitations 
of  the  various  actions  affecting  real  estate.  Below  we  give  such  amend- 
ments, changes  and  additional  constructions  as  have  been  made.) 

Sec.  759.    California. 

(See  Vol.  V,  §  844;  Vol.  VI,  §  867;  Vol.  VII,  §  769;  Vol.  VIII, 
§  786.)  Code  Civ.  Proc,  §  318,  providing  that  in  order  to  maintain  an 
action  to  recover  real  property,  it  must  appear  that  the  plaintiff  or  his 
predecessor  in  title  was  seized  of  the  same  within  five  years  before  the 
commencement  of  the  action,  applies  to  an  action  to  quiet  title  to  an 
right  of  way.    Schmidt  v.  Klotz,  130  Cal.  223  (62  Pac.  Rep.  470). 

Sec.  760.    Georgia. 

(See  Vol.  V,  §  849.)  A  suit  brought  against  an  administrator  for 
the  purpose  of  cancelling  a  deed  made  to  his  intestate  is  not  "a  suit  to 
recover  a  debt  due  by  the  defendant,"  within  the  meaning  of  Civ. 
Code,  §  3439;  hence  it  may  be  brought  before  the  expiration  of  the 
twelve  months  from  the  qualification  of  the  administrator.  Landfair 
V.  Thompson,  112  Ga.  487  {yj  S.  E.  Rep.  717). 

Sec.  761.    Indiana. 

( See  Vol.  V,  §  852 ;  Vol.  VI,  §  869 ;  Vol.  VIII,  §  789. )  The  15-year 
statute  of  limitation  (Bums'  Ind.  Rev.  Stat.  §  295)  applies  to  an 
action  to  enforce  specific  performance  of  a  parol  contract  to  convey 
real  estate  wiien  the  vendee  or  donee  has  gone  into  possession  and 
made  valuable  improvements.  Homer  v.  Clark,  27  Ind.  App.  6  (60 
N.  E.  Rep.  7Z^).  The  same  statute  applies  to  a  suit  to  redeem  land 
from    a   mortgage    foreclosure,  -based   on   an   agreement  between  the 
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purchaser  and  the  execution  defendant,  made  a£ter  the  period  for 
statutory  redemption  has  expired,  Turpie  v.  Lowe,  158  Ind.  314  (62 
N.  E.  Rep.  484). 

Sec.  762.    Iowa. 

(See  Vol  V,  {  853;  VoL  VIII,  i  790.) 

In  Iowa,  actions  for  the  recovery  of  real  property  must  be  brought 
within  10  years  from  the  time  the  cause  of  action  accrues.  Mead  v. 
Illinois  Cent.  R.  Co.,  112  la.  291  (83  N.  W.  Rep.  979). 

Sec  763.    Kentucky. 

(Sec  Vol.  V,  §  855;  Vol.  VII.  §  772:  Vol.  VIII,  §  791)  Const., 
§  251,  providing  that  certain  actions  to  recover  lands  under  patent  from 
Virginia  or  Kentucky  shall  be  commenced  within  five  years  from  the 
taking  effect  of  the  constitution,  protects  only  persons  in  possession 
under  a  patent  from  the  commonwealth  issued  to  them  or  their  ven- 
dors. Shaw  V.  Robinson,  Ky.  (64  S.  Wl  Rep.  620;  23  Ky. 
Law  Rep.  998).  An  action  by  one  in  possession  of  land  to  enjoin  the 
defendant  from  cutting  timber  and  to  quiet  title  is  not  an  action  for 
relief  from  fraud,  within  the  meaning  of  Ky.  Stat,  §  2515,  requiring 
such  an  action  to  be  brought  within  five  years  from  the  time  the  cause 
of  action  accrued,  because  of  the  fact  that  the  defendant  relied  upon  a 
deed  which  plaintiff  claimed  was  obtained  by  fraud.  Burt  &  Brabb 
Lum.  Co.  V.  Bailey,  (Ky.)  60  S.  W.  Rep.  485  (22  Ky.  Law  Rep.  1264). 
The  statute  of  limitations  begins  to  run  against  an  action  for  relief 
from  a  fraudulent  conveyance  from  the  time  the  fraud,  by  the  use 
of  ordinary  diligence,  ought  to  have  been  discovered.  Stat.,  §  2519, 
applied.  Green  v.  Salmon,  (Ky.)  63  S.  W.  Rep.  270  {2^  Ky.  Law 
Rep.  S17)' 

Sec  764.    Michigan. 

(See  Vol.  V,  §  860;  Vol.  VI,  §  872;  Vol.  VIII,  §  792.)  Under 
How.  Ann.  Stat.,  §  6075 ;  Comp.  Laws,  §  9127,  an  administrator's  sale 
of  real  estate  void  on  account  of  the  illegality  of  his  appointment,  can 
be  set  aside  only  by  heirs  of  the  estate  who  have  not  acquiesced  in  the 
sale  for  more  than  five  years  after  attaining  their  majority.  Kammerer 
V.  Morlock,  125  Mich.  320  (84  N.  W.  Rep.  319).  Comp.  Laws  1897, 
I  9729,  providing  a  two-year  limitation  for  actions  of  trespass,  can  be 
taken  advantage  of  only  by  plea.  Bellows  v.  Butler,  127  Mich.  100 
(86N.  W.  Rep.  533). 

Sec.  765.    Missouri. 

(See  Vol.  V,  §  863;  Vol.  VI,  §  875;  Vol.  VII,  §  774).  Under 
Rev.  Stat,  1865,  ch.  191,  §  4,  a  right  of  action  to  recover  real  estate 
accming  to  an  infant  is  barred  when  ten  years  have  elapsed  since  the 
cause  of  action  accrued,  and  during  three  of  these  years  he  has  been 
free  from  disability.  Ogle  v.  Hignet,  161  Mo.  47  (6t  S.  W.  Rep.  596). 
Ejectment  by  an  heir  to  recover  her  interest  in  the  property  of  her 
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ancestor  36  years  after  her  right  of  action  accrued  and  I4  years  after 
the  ouster  alleged,  is  barred  by  limitations.  Quick  v.  Rufe,  164  Mo. 
408  (64  S.  W.  Rep.  102.)  Rev.  Stat.  1899,  §  4268,  barring  the  right  of 
a  claimant  of  land  to  recover  possession  where  he  has  for  thirty  years 
failed  to  pay  taxes  on  the  land,  during  which  time  it  has  been  in  the 
lawful  possession  of  another,  and  vesting  the  claimant's  title  in  such 
possessor,  has  no  application  to  the  case  of  possesion  by  right  of  a  life 
tenant,  as  against  the  remainderman.  Hall  v.  French,  165  Mo.  430 
(65  S.  W.  Rep.  769). 

Sec.  766.  Nebraska. 
(See  Vol.  V,  §  865;  Vol.  VI,  §  876;  Vol.  VII,  §  775;  Vol.  VIII,  § 
794.)  In  determining  the  period  of  limitation  on  an  action  to  fore- 
close* a  real-estate  mortgage  given  for  the  Security  of  a  promissory 
note,  section  6  of  the  Code  of  Civil  Procedure  should  'be  construed  in 
connection  with  section  22  of  such  Code.  Teegarden  v.  Burton,  62  Neb. 
639  (87  N.  W.  Rep.  337). 

Sec.  767.    New  Jersey. 

(See  Vol.  V,  §  868.)  In  an  action  given  by  a  statute  for  land  taken 
by  a  railway  company  under  its  charter,  a  plea  that  the  suit  had  not 
been  brought  within  twenty  years  from  the  time' the  action  accrued  is 
not  good.  Sections  14,  23,  24,  2  Gen.  Stat.,  relating  to  twenty-years 
limitations  of  actions,  does  not  apply  to  such  a  case,  and  a  demurrer 
to  such  a  plea  should  be  sustained.  Parisen  v.  New  York  &  L.  B.  R. 
Co.,  65  N.  J.  L.  413  (47  Atl.  Rep.  477).  A  delay  of  15  years  in  institut- 
ing an  action  to  set  aside  a  conveyance  as  fraudulent  will  not  bar  the 
action,  the  bill  being  one  for  equitable  aid  to  enforce  a  legal  right. 
which  is  not  barred :  but  since  the  delay  renders  an  accounting  for  the 
rents  and  profits  difficult,  such  accounting  will  only  be  required  from 
the  time  of  filing  the  bill.  Burne  v.  Partridge,  61  N.  J.  Eq.  434  (48  Atl. 
Rep.  770). 

Sec.  768.    Pennsylvania. 

(See  Vol.  V,  §  876.)  Under  Pa.  Act  April  13,  1859  (P.  L.  603) 
providing  that  no  entry  or  action  without  a  recovery  therein,  shall 
"arrest  the  running  of  said  statute  in  respect  to  another  ejectment,  an- 
less  it  be  brought  within  a  year  after  the  first  shall  have  been  non- 
suited, arretted,  or  decided  against  the  plaintiff  therein,'*  the  rendition 
of  a  verdict  in  favor  of  the  defendant  in  an  ejectment  suit,  and  the  re- 
fusal of  a  new  trial,  without  entry  of  judgment,  which  is  only  a  min- 
isterial act,  is  a  decision  against  the  plaintiff  therein.  Crumley  v. 
Lutz,  196  Pa.  St.  559  (46  Atl.  Rep.  901).  An  action  to  enforce  a  re- 
sulting trust  on  account  of  fraud  is  barred  in  five  years  from  the  time 
the  fraud  could  have  been  discovered  by  the  exercise  of  reasonable 
diligence.  Pub.  Laws  1856,  p.  532,  §  6  applied.  Frost  v.  Bush,  195  Pa. 
St..  544  (46  Atl.  Rep.  80). 
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Sec.  769.    South  Dakota. 

(See  Vol.  V,  §  879.)  Comp.  Laws,  §§  4834-48471  relating  to  the 
**tmie  of  commencing  actions  for  the  recovery  of  real  property,"  do 
not  apply  to  an  action  for  an  accounting  under  a  mortgage  and  for 
leave  to  redeem  the  property;  but  such  an  action  is  governed  by  the 
general  provision,  contained  in  §  4856,  and  is  barred  in  ten  years. 
Houts  V.  Hoyne,  14  S.  Dak.  176  (84  N.  W.  Rep.  773).  This  section 
governs  an  action  by  a  person  paying  a  mortgage  to  be  subrogated  to 
the  rights  of  the  mortgagee,  and  such  an  action  will  be  barred  after 
ten  years  from  the  payment.  Pollock  v.  Wright,  15  S.  Dak.  134  (87 
N.  W.  Rep.  584). 

Sec.  770.    Texas. 

(See  Vol.  V,  §  881 ;  Vol.  VI,  §  882 ;  Vol.  VIII,  §  798.)  A  vendor's 
lien  note  is  barred  by  the  four-year  statute  of  limitations.  Gamer  v. 
Black,        Tex.  (65  S.  W.  Rep.  876). 

Sec  771.    Virginia. 

(See  Vol.  V,  §  884;  Vol.  VI,  §  883.)  Code,  §  2929  construed  and 
applied — action  to  set  aside  fraudulent  conveyance  barred  ih  five  years. 
Vashon  v.  Barrett,  99  Va.  344  (38  S.  E.  Rep.  200). 

Sec  772.    Washington. 

(Sec  Vol.  V,  §  885.)  Bal.  Ann.  Codes  &  Stat.,  §  4797,  requiring 
actions  to  recover  real  estate  to  be  brought  within  ten  years,  applies 
to  an  action  by  a  railroad  company  to  recover  part  of  its  right  of  way 
from  a  person  in  adverse  possession  thereof.  Northern  Pac  Ry.  Co. 
V.  Ely,  25  Wtash.  384  (65  Pac.  Rep.  555;  54  L.  R.  A.  526;  87  N.  W. 
Rep.  76S).  0>nstruing  and  applying  2  Bal.  Ann.  Codes  &  Stat.,  §§ 
55<X)»  5501,  it  is  held  that  an  action  brought  to  recover  possession  of 
real  estate  which  had  been  sold  on  execution  under  a  judgment  against 
the  plaintiff's  grantor,  and  to  have  such  judgment  adjudged  a  cloud 
on  plaintiffs  title,  and  removed,  could  be  brought  within  seven  years 
after  the  actual  ouster  of  the  debtor  and  entry  by  the  purchaser. 
Krutz  v.  Isaacs,  25  \vash.  566  (66  Pac.  Rep.  141). 

Sec.  773.    Wisconsin. 

(See  Vol.  V,  §  887:  Vol.  VI,  §  885;  Vol.  VII,  §  781.)  Rev.  Stat., 
§  4218,  fixing  the  period  within  which  persons  under  disabilities  may 
bring  an  action  to  recover  realty  after  the  removal  of  such  disabilities, 
is  held  not  to  apply  to  an  action  to  cancel  an  administrator's  deed. 
Gibson  v.  Gibson,  108  Wis.  102  (84  N.  W.  Rep.  22). 
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Sec.  774.  Rights  and  liabilities  as  to  discharge  of  svir- 
iace  water.  The  fact  that  an  easement  exists  for  the  natural 
flow  of  surface  water  from  one  tract  of  land  onto  another,  does 
not  give  the  owner  of  the  former  the  right  to  collect  the  surface 
water  on  his  own  land  into  a  ditch,  culvert,  or  other  artificial 
channel,  and  discharge  it  upon  the  lower  land,  to  its  injury. 
Mayor,  etc.,  of  City  of  Sweetwater  v.  Pate,  (Tenn.  Ch.)  59  S. 
W,  Rep.  480.  A  landowner  has  not  the  right,  even  by  ordinary 
husbandry,  to  divert  the  natural  flow  of  surface  water  so  as  to 
collect  and  precipitate  it  on  his  neighbor's  land;  and  where  he 
does,  tlie  latter  may  erect  embankments  or  other  barriers  to  turn 
it  back.  Finkbinder  v.  Ernst,  126  Mich.  565  (85  N.  W.  Rep. 
1 127).  One  required,  by  la.  Code,  §  1550,  to  work  on  a  high- 
way and  who  is  working  under  the  direction  of  the  road  super- 
visor is  not  liable  for  injury  to  an  abutting  owner's  property 
occasioned  by  surface  water  being  deflected  thereupon  from  its 
natural  channel  by  reason  of  work  done  by  him.  Mulvihill  v. 
Thompson,  114  la.  734  (87  N.  W.  Rep.  693). 

Sec.  775.  Right  of  landowner  to  construct  ditches  and 
drains.  A  landowner  has  a  right  to  construct  a  system  of 
tile  underdrainage  on  his  farm  to  relieve  it  of  water  which 
gathers  in  low  places  after  rains,  when  such  tiling  is  located 
entirely  on  his  own  land  and  the  highway,  although  such  drain- 
age causes  water  to  flow  in  greater  quantities  than  normal  over 
adjacent  land.  Council  v.  Stark,  108  Wis.  92  (83  N.  W.  Rep. 
1092).  The  court  say :  "The  defendant  seeks  to  relieve  his  farm 
from  surface  water,  being  gathered  in  depressions  or  low  places 
thereon,  by  a  system  of  underdrainage,  located  entirely  on  his 
own  land,  and  through  which  such  surface  water  is  discharged 
on  his  own  land,  near  a  dry  run,  or  'draw,*  as  it  is  called  in  the 
findings,  and  in  which  it  flows  westerly  for  a  considerable  dis- 
tance, to  the  place  where  it  is  claimed  the  plaintiflF's  lands  are 
damaged.  The  contention  of  the  plaintiff  brings  the  case 
squarely  within  the  rule  of  law  allowed  by  the  Massachusetts 
court  long  ago,  as  follows :  The  right  of  an  owner  of  land  to 
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occupy  and  improve  it  in  such  manner  and  for  such  purposes 
as  he  may  see  fit,  either  by  changing  the  surface  or  the  erec- 
tion of  buildings  or  other  structures  thereon,  is  not  restricted  or 
modified  by  the  fact  that  his  own  land  is  so  situated  with  refer- 
ence to  that  of  adjoining  owners  that  an  alteration  in  the  mode 
of  its  improvement  or  occupation  in  any  portion  of  it  will  cause 
water,  which  may  accumulate  thereon  by  rains  and  snow  falling 
on  the  surface  or  flowing  onto  it  over  the  surface  of  adjacent 
lots,  either  to  stand  in  unusual  quantities  on  other  adjacent 
lands,  or  pass  into  and  over  the  same  in  greater  quantities  or 
in  other  directions  than  they  were  accustomed  to  flow/  Gannon 
V.  Gargadon,  lo  Allen,  109  (87  Am.  Dec.  625).  See,  also,  In- 
habitants of  Franklin  v.  Fisk,  13  Allen,  211  (90  Am.  Dec.  194)  ; 
Cassidy  v.  Railroad  Co.,  141  Mass.  174, 178  (5  N.  E.  Rep.  142). 
That  rule  has  frequently  and  recently  been  sanctioned  by  this 
court.  O'Connor  v.  Railway  Co.,  52  Wis.  526,  531  (9  N.  W. 
Rep.  287 ;  38  Am.  Rep.  753)  ;  Heth  v.  City  of  Fon  du  Lslc,  63 
Wis.  228,  232  (23  N.  W.  Rep.  495 ;  63  Am.  Rep.  279)  ;  John- 
son V.  Railway  Co.,  80  Wis.  641,  646  (50  N.  W.  Rep.  771 ;  14 
L.  R.  A.  495 ;  27  Am.  St.  Rep.  76)  ;  Champion  v.  Town  of 
Crandon,  84  Wis.  405,  409  (54  N.  W.  Rep.  775 ;  19  L.  R.  A. 
856)  ;  Qauson  v.  Railway  Co.,  106  Wis.  308,  311  (82  N.  W. 
Rep.  147)." 

Sec.  776.    Diversion  of  surface  water  by  railroad.    The 

construction  by  a  railroad  company  of  its  road  bed  and  depot 
grounds,  so  that  surface  water  which  ordinarily  flowed  in  an- 
other direction  was  made  to  flow  on  adjoining  land,  makes  the 
railroad  company  liable  for  the  actual  damages  occasioned 
thereby.  Evidence  of  the  continuing  consequences  of  the  injury 
is  admissible  so  as  to  show  the  extent  and  character  of  the  tort, 
and  punitive  damages  may  be  assessed,  if  the  wrong 
was  vexatiously  or  wantonly  done.  Central  Ry.  Co.  v. 
Windham,  126  Ala.  552  (28  So.  Rep.  392).  A  railroad 
company  which,  by  its  construction  of  a  fill  without 
proper  culvert  or  failure  to  keep  such  culvert  open,  in- 
terrupts the  natural  drainage  of  surface  water,  is  liable  for  the 
resulting  damage,  Stith  v.  Louisville  &  N.  R.  Co.',  Ky. 
(58  S.  W.  Rep.  600;  22  Ky.  Law  Rep.  653)  ;  and  such  company 
is  also  liable  for  the  flooding  of  land  caused  by  the  construction 
of  a  culvert  under  its  track,  which  was  made  necessary  by  the 
accumulation  of  surface  water  resulting  from  a  change  in  the 
natural  flow  caused  by  other  structures  erected  by  it.    Louisville 
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&  N.  R.  Co,  V.  Brinton,  Ky.  (58  S.  W.  Rq).  604;  22 
Ky.  Law  Rep.  664).  In  constructing  its  drainage  a  railway 
company  is  only  required  to  take  precautions  against  ordinary 
storms  which  occur  in  the  vicinity.  In  order  for  a  landowner 
who  has  given  a  railway  company  a  receipt  for  all  damages  ac- 
cruing from  the  building  of  its  railroad  across  his  land,  to  main- 
tain an  action  against  the  company  for  overflowing  his  land 
with  water,  he  must  show  that  the  damages  resulted  from  a  de- 
fective and  unskillful  construction  of  the  road.  Kansas  City, 
P.  &  G-  R.  Co.  V.  Williams,  3  Ind.  Ten  352  (58  S.  W.  Rep. 
570). 

Sec  777.  Liability  of  municipalities.  The  right  of  a 
municipality  to  make  improvements  does  not  relieve  it  from 
liability  for  damages  occasioned  to  property  by  its  discharging 
surface  water  thereon  in  increased  quantities,  either  by  collect- 
ing it  in  a  volume  from  a  greater  territory,  or  diverting  it  from 
accustomed  channels,  whether  natural  or  artificial.  Larabee  v. 
Town  of  Cloverdale,  131  Cal.  96  (63  Pac.  Rep.  143) ;  Cahill  v. 
Mayor,  etc.,  of  City  of  Baltimore,  93  Md.  233  (48  Atl.  Rep. 
705)  ;  Flanders  v.  City  of  Franklin,  70  N.  H.  168  (47  Atl.  Rep. 
88)  ;  Guest  v.  Commissioners  of  Church  Hill,  90  Md.  689  (45 
Atl.  Rep.  882)  ;  Hoffman  v.  City  of  Muscatine,  113  la.  332  (85 
N.  W.  Rep.  17).  In  Minnesota  it  is  held  that  the  duty  of  a 
city  to  take  care  of  surface  water  accumulated  by  it  through  the 
grading  of  a  street  is  not  absolute,  but  is  subject  to  the  qualifi- 
cation that  it  can  do  so  practically  and  at  a  reasonable  expense. 
Schuett  v.  City  of  Stillwater,  80  Minn.  287  (83  N.  W.  Rep. 
180).  A  lotowner  cannot  recover  against  a  city  for  injuries  to 
his  lot,  which  are  caused  by  the  lot  being  filled  up  by  the  owner 
so  as  to  obstruct  the  natural  drainage,  and  the  city,  by  improv- 
ing its  streets,  has  not  increased  the  amount  of  the  flow  to  an 
appreciable  extent ;  nor  can  the  owner  of  a  lot  that  is  below  the 
grade  of  an  adjoining  street,  recover  against  the  citv  for  injury 
caused  by  the  overflow  of  the  lot  by  surface  water  turned  in 
slightly  increased  quantities  thereon  by  improvements  of  the 
streets,  especially  if  the  injury  would  not  have  occurred  had  the 
lot  been  filled  up  to  the  level  of  the  street.  Hoffman  v.  City  of 
Muscatine,  113  la.  332  (85  N.  W.  Rep.  17).  See  opinion  for 
construction  of  la.  Code  §  699.  A  property  owner  may  main- 
tain an  action  for  injuries  to  his  property  in  consequence  of  any 
negligence  or  unskiUfulness  in  the  construction  of  a  sewer  in 
the  street  adjoining  his  property,  although  its  construction  may 
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be  authorized  by  law,  Cooper  v.  City  of  Cedar  Rapids^  112  la. 
367  (83  N.  W.  Rep.  1050)  ;  and  where  the  initial  construction 
of  a  sewer  by  a  city  is  manifestly  defective,  notice. to  the  city 
of  the  defect  is  not  a  prerequisite  to  its  liability  for  injury  to 
property  resulting  therefrom,  City  of  Louisville  v.  Norris, 
Ky.  (64  S.  W.  Rep.  958;  23  Ky.  Law  Rep.  1195).  A  city 
cannot  escape  liability  for  damages  for  the  flooding  of  a  cellar 
resulting  from  its  negligence  on  the  ground  that  it  was  below 
the  grade  line,  it  not  being  shown  that  that  fact  contributed  to 
the  injury.  Biggio  v.  City  of  Boston,  179  Mass.  356  (60  N.  E. 
Rep.  938) .  Conn.  Gen.  Stat.,  §  2683  construed  and  applied — 
liability  of  city  for  draining  water  from  highway  into  dooryard. 
Downs  V.  City  of  Ansonia,  73  Conn,  33  (46  Atl.  Rep.  243). 
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Sec.  778.  Collateral  inheritance  tax — Constitutionality 
and  construction  of  statutes.  Mich.  Pub.  Laws  1899,  No. 
188,  taxing  inheritances,  is  held  not  to  be  a  tax  on  property, 
but  on  the  privilege  of  transfer,  and  therefore  it  is  not  in  vio- 
lation of  the  constitutional  provisions  in  regard  to  uniformity 
of  taxes,  or  the  taking  of  property  without  due  process  of  law. 
See  opinion  for  construction  of  the  statute.  Union  Trust  Co. 
V.  Durfee,  125  Mich.  487  (84  N.  W.  Rep.  iioi).  The  consti- 
tutionality of  New  York  "Transfer  Tax  Law"  (Laws  1896,  ch. 
908,  as  amended  by  Laws  1897,  ch.  284)  is  upheld  on  same 
ground.  In  re  Dow's  Estate,  167  N.  Y.  227  (60  N.  E.  Rep. 
439 ;  52  L.  R.  A.  433 ;  88  Am.  St.  Rep.  508) .  In  the  Mich- 
igan case  the  supreme  court  of  that  state  say :  **The  most  prom- 
inent point  in  the  case  is  whether  or  not  this  law  imposes  an  ad 
valorem  tax  on  property.  If  it  does,  it  is  not  a  specific  tax, 
and  therefore  not  within  the  exception  of  section  1 1.  Counsel 
for  the  relator  contend  that  this  tax  is  such  a  tax.  Respondent's 
contention  is  that  it  is  a  tax  upon  the  transfer  of  property,  and 
is  based  upon  the  propositioi^i  that  inheritance  is  not  a  natural 
right,  but  a  creature  of  the  statute  and  a  bounty  of  the  pub- 
lic. The  conclusion  that  this  statute  imposes  an  ad  valorem 
tax  on  property  can  only  be  avoided  by  saying  that  it  is  not  a 
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tax  upon  the  property,  and  that,  therefore,  the  ad  valorem 
feature,  which,  so  far  as  assessment  upon  the  value  is  con- 
cerned, is  wanting,  because  it  is  not  an  assessment  upon  the 
value  of  the  property  taxed.  In  short,  the  claim  of  the  respon- 
dent is  that  this  is  a  tax  upon  a  privilege,  viz.  the  privilege  of 
succession,  and  that  there  is  a  legal  distinction  between  a  tax 
upon  the  property  itself,  assessed  upon  the  basis  of  its  value, 
and  a  tax  upon  this  privilege,  assessed  upon  the  basis  of  its 
value,  which  is  measured  by  the  value  of  that  which  is  the 
subject  of  the  privilege,  viz.  the  property.  Unless  this  is  a  dis- 
tinction without  a  substantial  difference,  the  respondent  is 
right.  The  power  of  the  state  to  tax  civil  rights  as  privileges 
is  undoubted.  It  extends  so  far  as  to  cover  occupations  and 
sales.  Every  laborer  or  farmer,  merchant,  mechanic,  or  pro- 
fessional man  may  be  taxed  for  the  privilege  of  pursuing  his 
calling — Cooley,  Tax'n,  570  et  seq.;  Webber  v.  Virginia,  103 
U.  S.  344  (26  L.  Ed.  565)  ;  Shepperd  v.  Commissioners,  59 
Ga.  535  (27  Am.  Rep.  394)  ; — and  every  merchant  who  sells 
goods,  or  farmer  who  raises  and  sells  cattle,  may  be  required 
to  pay  a  tax  for  the  privilege  of  selling — Cooley,  Tax'n,  31, 
177,  578,  602.  'The  legislature  may  raise  revenues  by  capita- 
tion taxes,  by  special  taxes  upon  carriages,  horses,  servants, 
dogs,  franchises,  and  upon  every  species  of  property,  and  upon 
all  kinds  of  business  and  trades.'  People  v.  Mayor,  etc.,  of 
Brooklyn,  4  N.  Y.  419  (55  Am.  Dec.  266)  ;  Stuart  v.  Palmer, 
74  N.  Y.  183 ;  People  v.  Equitable  Trust  Co.,  96  N.  Y.  387 ; 
Bank  v.  Apthorp,  12  Mass.  252 ;  In  re  McPherson,  104  N.  Y. 
306  (10  N.  E.  Rep.  685 ;  58  Am.  Rep.  502)  ;  i  Derby,  Tax'n, 
316.  These  are  not  taxes  upon  property,  and  have  not  usually 
been  called  such.  They  are  held  to  be  taxes  upon  privileges  or 
civil  rights  held  and  exercised  by  sanction  of  law.  Among 
civil  rights  sanctioned  by  law  is  the  right  of  succession  of 
property,  and  many  cases  hold  that  such  a  tax  is  a  tax  upon  a 
privilege,  and  not  a  tax  upon  property,  and  that  such  taxes  are 
not  usually  prohibited  by  the  provisions  of  state  constitutions 
requiring  uniformity  of  taxation,  because  taxes  on  property 
alone  are  referred  to  in  such  provisions.  Among  the  cases 
cited  by  counsel  are  the  following :  Strode  v.  Com.,  52  Pa.  St. 
182 ;  Scholey  v.  Rew,  23  Wall.  352  (23  L.  Ed.  99)  ;  Mager  v. 
Grima,  8  How.  490  (12  L.  Ed.  1168)  ;  Tyson  v.  State,  28  Md. 
587 ;  Eyre  v.  Jacob,  14  Grat.  438;  United  States  v.  Perkins,  163 
U.  S.  629  (16  Sup.  Ct.  Rep.  1073;  41  L.  Ed.  287) ;  State  v. 
Alston,  94  Tenn.  674  (30  S.  W.  Rep.  759;  28  L.  R.  A.  178)  ; 
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State  V.  Hamlin,  86  Me.  495  (30  Atl.  Rep.  76;  25  L.  R.  A.  632 ; 
41  Am.  St.  Rep.  569)  ;  Maryland  v.  Dalrymple,  70  Md.  294 
(17  Atl.  Rep.  82;  3  L.  R.  A.  372)  ;  Knowlton  v.  Moore,  20 
Sup.  Ct.  Rep.  750  (44  L.  Ed.  969)  ;  Magoun  v.  Bank,  170  U. 
S.  288  ( 18  Sup.  Ct.  Rep.  594 ;  42  L.  Ed.  1037)  ;  Walcott  v. 
People,  17  Mich.  68,  83;  Youngblood  v.  Sexton,  32  Mich.  413 
(20  Am.  Rep.  654).  There  are  cases  which  hold  a  succession 
tax  to  be  a  tax  upon  property.  See  In  re  Cope's  Estate,  191 
Pa.  St.  I  (43  Atl.  Rep.  79;  45  L.  R.  A.  316;  71  Am.  St.  Rep. 
749)  ;  State  v.  Ferris,  53  O.  St.  314  (41  N.  E.  Rep.  579;  30 
L.  R.  A.  218)  ;  State  v.  Gorman,  40  Minn.  232  (41  N.  W. 
Rep.  948;  2  L.  R.  A.  701)  ;  Curr)'  v.  Spencer,  61  N.  H*  624; 
(60  Am.  Rep.  337).  And  see  State  v.  Switzler,  143  Mo.  287 
(45  S.  W.  Rep.  245 ;  40  L.  R.  A.  280;  65  Am.  St.  Rep.  653). 
Many  other  cases  might  be  cited  in  support  of  the  proposition 
that  it  is  a  tax  upon  the  privilege,  rather  than  upon  property, 
which  will  be  found  by  consulting  the  briefs,  or  some  of  the 
cases  above  cited.  We  are  of  the  opinion  that  the  overwhelm- 
ing weight  of  authority  supports  it." 

The  Illinois  Inheritance  Tax  Law  (Laws  1895,  p.  301 ; 
Kurd's  Rev.  Stat.  1899,  p.  1460)  imposing  a  tax  on  all  prop- 
erty passing  by  will  or  by  the  intestate  laws  of  the  state,  in- 
cludes dower,  whether  the  widow  accepts  a  devise  for  her  ben- 
efit, or  elects  to  take  dower  in  lieu  thereof.  Billings  v.  People, 
189  111.  472  (59  N.  E.  Rep.  798).  See  opinion  in  this  case  as 
to  assessment  of  such  tax  against  an  estate  in  remainder; 
also  Ayres  v.  Chicago  Title  &  Trust  Co.,  187  111.  42  (58  N. 
E.  Rep.  318).  Mass.  Stat.  1891,  ch.  425;  1895,  ch.  307  con- 
strued and  applied — ^inheritance  tax — ^valuation  of  interests — 
life  estates — annuities.  Howe  v.  Howe,  179  Mass.  546  (61 
N.  E.  Rep.  225 ;  55  L-  R.  A.  626).  Mo.  Laws  1899,  p.  328 — 
collateral  inheritance  tax  statute  held  valid  and  construed. 
State  V.  Henderson,  160  Mo.  190  (60  S.  W.  Rep.  1093).  An 
inheritance  tax  is  imposed  on  estates  in  remainder  by  the  New 
York  "Transfer  Tax  Law"  (Laws  1896,  ch.  908,  as  amended 
by  Laws  1897,  ch.  284),  and  the  right  to  collect  such  a  tax  is 
not  suspended,  until  the  determination  of  the  precedent  estates,, 
the  present  values  of  the  remainders  being  capable  of  computa- 
tion. See  opinion  as  to  when  such  taxes  may  be  collected  out 
of  property  passing  by  the  exercise  of  a  power  of  appointment. 
In  re  Dow's  Estate,  167  N.  Y.  227  (60  N.  E.  Rep.  439;  52  L. 
R.  A.  433 ;  88  Am.  St.  Rep.  508) .  See  In  re  Rohan-Chabot's 
Estate,  167  N.  Y.  280  (60  N.  E.  Rep.  598).    Purdon's  Pa. 
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^^S-9  P-  305  construed  and  applied — collateral  inheritance  tax 
--<:haritable  bequests.  In  re  Finnen's  Estate,  196  Pa.  St.  72 
(46  Atl.  Rep.  2(59). 

Sec.  779.    Taxation  of  mortgaged  real  estate.    Under 

Cal.  Const.,  art.  13,  §  4,  taxes  on  mortgaged  real  estate  are 
chargeable  to  the  mortgagee  to  the  extent  of  his  interest,  and, 
under  §  5,  any  agreement  or  arrangement  by  which  such  taxes 
are  paid  by  the  mortgagor  is  void.  Matthews  v.  Ormerd,  134 
Cal.  84  (6(5  Pac.  Rep.  67).  In  Kentucky  it  is  held  that  with- 
out a  statute  authorizing  it  neither  a  mortgage  on  real  estate 
or  the  debt  secured  by  it  are  subject  to  taxation  in  that  state 
while  held  by  a  nonresident,  though  the  trustee  named  in  the 
mortgage  resides  in  Kentucky.  Board  of  Councilmen  v.  Fidel- 
ity Trust  &  S-V  Co.,  Ky.  (64  S.  W.  Rep.  470;  23  Ky. 
Law  Rep.  908).  Although  in  Maryland  a  mortgagee  is  vested 
with  a  legal  estate  in  land,  it  is  held  that  whether  his  interest 
be  regarded  merely  as  a  chose  in  action  or  lien,  or  an  interest 
and  estate  in  the  mortgaged  land,  a  statute  (Md.  Laws  1896, 
ch.  120),  providing  for  the  taxation  of  all  mortgages,  or  the 
interest  stipulated  for  thereon,  on  land  within  the  state,  in  the 
county  where  the  land  is  situated,  no  matter  whether  such  mort- 
gages are  owned  by  citizens  of  the  state  or  by  nonresident  in- 
dividuals or  corporations,  is  constitutional.  Allen  v.  National 
Bank,  92  Md.  509  (48  Atl.  Rep.  78;  52  L.  R.  A.  760;  84  Am. 
St.  Rep.  517).  See  opinion  for  discussion  of  this  subject. 
Construing  and  applying  the  "Mortgage  Tax  Law"  of  Oregon 
(Laws  1882,  p.  64,  and  1891,  p.  136),  providing  that  a  mort- 
gage whereby  land  or  real  property  "is  made  security  for  the 
payment  of  a  debt,  together  with  such  debt,  shall,  for  the  pur- 
pose of  assessment  and  taxation,  be  deemed  or  treated  as  land 
or  real  property,"  it  is  held  that  a  mortgagee  of  real  property 
has  an  interest  therein  which  is  subject  to  the  lien  of  a  tax 
levied  on  such  debt  and  security,  which  may  be  sold  for  the 
payment  of  any  taxes  due  thereon  in  the  same  manner,  and 
with  like  effect,  that  real  property  is  sold  for  payment  of  taxes ; 
and  the  tax  lien  on  such  interest  is  not  discharged  by  a  satis- 
faction of  the  mortgage  by  payment  or  foreclosure.  Dekum 
V.  Multnomah  County,  38  Or.  253  (63  Pac.  Rep.  496)  ;  Alli- 
ance Trust  Co.  V.  Multnomah  County,  38  Or.  433  (63  Pac. 
Rep.  498).  In  the  last  case  it  is  held  that  the  repeal  of  this 
statute,  by  Laws  1893,  pp.  6,  85,  does  not  invalidate  a  subse- 
quent levy  and  sale  of  the  mortgagee's  interest  in  the  mort- 
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gaged  property  to  satisfy  a  tax  lien  arising  on  account  of  taxes 
assessed  on  the  mortgagee  before  the  repeal  of  the  statute.  A 
proposed  amendment  to  Mo.  Q>nst.,  art.  lo,  §  22,  providing 
that  **a  mortgage,  deed  of  trust,  contract  or  other  obligation 
by  which  a  debt  is  secured,  shall,  for  the  purposes  of  assess- 
ment and  taxation,  be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby,  except  as  to  railroad  and  other 
quasi  public  corporations,  for  which  provision  has  already  been 
made  by  law,"  is  held  unconstitutional  on  account  of  the  excep- 
tion as  to  corporations  making  the  law  unequal  in  its  operation. 
Russell  V.  Croy,  164  Mo.  69  (63  S.  W.  Rep.  849). 

Sec.  780.  Payment  of  taxes  by  mortgagee — Rights 
and  lien  acquired.  A  mortgagee,  although  he  holds  subject 
to  prior  incumbrances,  who  pays  taxes  on  the  mortgaged  prop- 
erty, is  entitled  to  be  subrogated  to  the  lien  of  the  state  for 
such  payments,  Lester  v.  Richardson,  69  Ark.  198  (62  S.  W. 
Rep.  62)  ;  but  a  mortgagee  cannot  claim  any  right  of  subroga- 
tion on  account  of  the  payment  of  taxes  which  were  not  a  valid 
lien  on  the  mortgaged  premises.  Union  Cent.  Life  Ins.  Co.,  v. 
Chapin,  113  la.  411  (85  N.  W.  Rep.  791).  Where  a  mort- 
gagor covenanted  to  pay  all  taxes  and  assessments  upon  the 
premises,  and  that  in  default  thereof  he  should  pay  to  the 
mortgagee  all  such  sums  as  he  should  reasonably  pay  for  such 
taxes,  the  mortgagee  is  entitled  to  have  the  amount  paid  by  him 
to  redeem  from  a  tax  sale,  in  order  to  protect  his  interests, 
made  a  part  of  the  mortgage  debt ;  and  he  is  not  deprived  of 
this  right  because  not  asserted  according  the  provision  of 
Mass.  Stat.  1888,  ch.  390,  §§  60-63.  Worcester  v.  City*  of 
Boston,  179  Mass.  41  (60  N.  E.  Rep.  410).  S.  C.  Rev.  Stat., 
§  334>  authorizing  a  mortgagee  of  premises  about  to  be  sold  for 
taxes  to  pay  the  delinquent  taxes  and  include  them  in  the  lien 
of  his  mortgage,  gives  him  a  legal  remedy  in  such  cases^  and, 
he  cannot,  upon  foreclosure  of  his  mortgage,  ask  for  the  ap- 
pointment of  a  receiver  on  account  of  delinquent  taxes,  where 
it  does  not  appear  that  the  security  is  insufficient  or  that  the 
statutory  remedy  is  inadequate.  Nathans  v.  Steinmeyer,  57 
S.  C.  386  (35  S.  E.  Rep.  733).  Wash.  Laws  1897,  p.  175,  § 
82,  providing  that  where  "any  person  who  has  a  lien  by  mort- 
gage or  otherwise  upon  any  real  property"  makes  payment  of 
the  taxes  thereon  he  shall  have  an  additional  Hen  for  the  taxes 
so  paid  enforcible  in  the  same  manner  as  his  original 
lien,  applies  to  the  holder  of  a  judgment  lien;  but  does 
not   extend   to   taxes    paid   after  the  lien   of  the   judgment 
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has  expired  by  lapse  of  time,  under  2  Hill's  Wash.  Code,  §§ 
462,  463,  and  before  it  has  been  revived.  But  where  the  pay- 
ment of  taxes  is  made  at  such  time,  in  good  faith,  by  one  be- 
lieving that  he  has  an  existing  lien,  equity  will  subrogate  him 
to  the  lien  of  the  state  for  the  taxes  so  paid.  Packwood  v. 
Briggs,  25  Wash.  530  (65  Pac.  Rep.  846). 

Sec.  781.  Exemption  from  taxation — General  princi- 
ples— Statutes  construed.  Statutes  exempting  property 
from  taxation  are  to  be  strictly  construed,  and  a  claim  of  ex- 
emption will  i^ot  be  aided  by  judicial  interpretation.  Parker  v. 
Quinn,  23  Utah,  332  (64  Pac.  Rep.  961) ;  Murray  v.  Board  of 
Commissioners,  28  Colo.  427  (65  Pac.  Rep.  26) ;  Young  Men's 
Christian  Ass*n  v.  Douglas  Co.,  60  Neb.  642  (83  N.  W.  Rep. 
924 ;  52  L.  R.  A.  123).  A  corporation  cannot  claim  an  exemp- 
tion from  taxation  in  excess  of  the  limit  of  its  property-holding 
capacity.  State  v.  City  of  Atlantic  City,  N.  J.  L.  (48 
Atl.  Rep.  242).  A  general  exemption  from  taxes  does  not  in- 
clude special  assessments  for  street  improvements.  Boston 
Asylum  &  Farm  School  for  Indigent  Boys  v.  Charles,  180 
Mass.  485  (62  N.  E.  Rep.  961).  In  the  absence  of  a  special 
grant  to  it  of  such  power  a  city  cannot  exempt  lots  from  as- 
sessment for  the  improvement  of  a  street  in  front  of  them  by 
accepting  a  dedication  of  the  land  for  such  street  containing  a 
condition  providing  for  such  an  exemption.  Vrana  v.  City  of 
St.  Louis,  164  Mo.  146  (64  S.  W.  Rep.  180).  Land  embraced 
within  the  boundaries  of  a  city  is  not  exempt  from  city  taxes 
by^  the  fact  that  it  is  used  for  farming  purposes  and  derives  no 
benefit  from  city  government.  Bell  County  Coke  &*Imp.  Co. 
V.  City  of  Pineville,  (Ky.)  64  S.  W.  Rep.  525  (23  Ky.  Law 
Rep.  933).  An  intention  to  use  property  occupied  for  business 
purposes  at  some  uncertain  time  in  the  future,  for  purposes 
•  which  will  render  it  exempt  from  taxation  under  the  laws  of 
the  state,  will  not  preclude  its  being  taxed  under  the  general 
revenue  laws,  so  long  as  occupied  for  such  business  purposes. 
Young  Men's  Christian  Ass'n  v.  Douglas  Co.,  60  Neb.  642  (83 
N.  W.  Rep.  924;  52  L.  R.  A.  123).  Riparian  rights  are  mere 
incidents  to  and  a  part  of  the  abutting  shore  property,  are  in- 
separable therefrom  except  at  the  instance  and  by  the  act  of 
the  owner,  and,  until  so  separated  by  him,  not  subject  to  taxa- 
tion independent  from  the  shore  property  to  which  they  so  be- 
long ;  and  an  exemption  from  taxation  of  riparian  property  ex- 
tends to  the  riparian  rights  incident  thereto.    In  re  Delinquent 
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Taxes,  Minn.  (84  N.  W.  Rep.  302).  For  an  exhaus- 
tive discussion  of  the  effect,  as  a  former  adjudication,  of  par- 
ticular judgments  denying  the  right  to  tax  property  on  the 
ground  that  it  was  exempt,  see  Board  of  Directors  of  Chicago 
Theological  Seminary  v.  People,  189  111.  439  (59  N.  E.  Rep. 
977).  Colo.  Const.,  art.  10,  §  3;  Mills'  Ann.  Colo.  Stat.,  §§ 
2397,  3766,  construed  and  applied— exemption  of  irrigation 
ditches  from  taxation.  Murray  v.  Board  of  Com'rs,  28  Colo. 
427  (65  Pac.  Rep.  26).  The  provision  in  Del.  Const.  1897, 
art.  8,  §  I,  that  "the  general  assembly  may  by  general  laws 
exempt  from  taxation  such  property  as  in  the  opinion  of  the 
general  assembly  will  best  promote  the  public  welfare,"  docs 
not  repeal  prior  statutes  exempting  property  from  taxation. 
Sayers  v.  Wilmington  &  N.  R.  Co.,  (Del.)  49  Atl.  Rep.  931. 
N.  Dak.  Const.,  §  176,  providing  that  "the  legislative  assem- 
bly shall,  by  a  general  law,  exempt  from  taxation  property  used 
exclusively  for  school,  religious,  cemetery  or  charitable  pur- 
poses," is  not  self  executing.  Engstad  v.  Grand  Forks  County, 
ID  N.  Dak.  54  (84  N.  W.  Rep.  577). 

Sec.  782.  Exemption  from  taxes— Public  lands  and 
public  property.  Until  the  title  to  lands  has  passed  from 
the  general  government  they  are  not  taxable.  Young  v.  Charn- 
quist,  114  la.  116  (86  N.  W.  Rep.  205).  Lands  forming  a  part 
of  the  Puyallup  Indian  reservation,  which  have  been  sold  under 
27  U.  S.  Stat.,  612,  and  a  deed  made  conditioned  to  operate  as 
a  full  conveyance  only  on  payment  of  certain  deferred  payments 
of  the  purchase  price,  for  which  a  vendor's  lien  is  retained 
under  the  statute,  are  not  subject  to  state  taxation  prior  to  the 
full  payment  of  the  price.  Page  v.  Pierce  County,  25  Wash.  6 
(64  Pac.  Rep.  801).  See  opinion  for  extensive  discussion  of  this 
subject.  Under  Miss.  Code  1880,  §  468,  lands  belonging  to  a 
county  are  exempt  from  taxation,  although  located  in  another 
county.  Warren  County  v.  Nail,  78  Miss.  726  (29  So.  Rep. 
755).  A  statute  (N.  J.  Pub.  Laws  1898,  p.  202)  authorizing 
the  taxation  of  land  the  title  to  which  is  vested  in  an  officer  of 
the  state  in  his  official  capacity  to  be  held  in  trust  for  the  bene- 
fit of  third  parties,  is  constitutional.  State  v.  City  of  Eliza- 
beth, 65  N.  J.  L.  479  (47  Atl.  Rep.  454).  Tenn.  Const.  1870, 
art.  2,  §  28;  Laws  1889,  p.  264,  ch.  130,  construed  and  applied 
— exemption  of  waterworks  plant  owned  by  dty.  City  of 
Qarksville  v.  Montgomery  County,  (Tenn.  Ch.)  62  S.  W. 
Rep.  33. 
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Sec.  783.  Exemption  from  taxes — Property  of  educa- 
tional institutions.  Where  a  statute  (N.  H.  Priv.  Laws 
1837,  ch.  29)  exempts  the  realty  of  an  academy,  not  exceeding 
a  certain  amount,  provided  a  town  consents  to  the  exemption, 
such  town  cannot  enlarge  such  exemption  beyond  the  amount 
specified.  Town  of  New  London  v.  Colby  Academy,  69  N.  H. 
443  (46  Atl.  Rep.  743).  An  exemption  from  taxation  for 
general  revenue  of  property  used  exclusively  for  school  pur- 
poses does  not  so  exempt  a  building  used  at  the  same  time  for 
school  purposes  and  as  a  family  residence  by  the  person  hav- 
ing charge  of  the  school,  unless  the  residential  use  is  incidental 
to  the  other,  and  so  associated  therewith  as  to  be  regarded  as  a 
part  of  it.  Watson  v.  Cowles,  61  Neb.  216  (85  N.  W.  Rep. 
35).  Property  used  partly  for  school  purposes  and  partly  for 
purposes  of  residence  by  the  owner  and  his  family  cannot  claim 
the  full  exemption  from  taxation  accorded  by  La.  Const.  1879, 
art.  207;  Const.  1898,  art.  230,  to  property  "used  exclusively 
for  colleges  and  other  school  purposes ;"  the  most  that  can  be 
claimed  in  such  a  case  is  a  proportionate  reduction  of  assess- 
ment to  correspond  with  the  rating  of  that  part  of  the  property 
used  for  school  purposes  compared  with  the  value  of  the 
whole.  Ferrell  v.  Penrose,  52  La.  Ann.  1481  (27  So.  Rep. 
945).  A  provision  in  the  charter  of  a  theological  seminary  that 
"the  property,  of  whatever  kind  or  description,  belonging  or 
appertaining  to  said  seminary,  shall  be  forever  free  and  exempt 
from  all  taxation  for  all  purposes  whatsoever,"  refers  only  to 
property  used  in  immediate  connection  with  the  seminary,  and 
does  not  include  other  property  which  may  be  owned,  held  or 
rented  by  the  corporation  as  an  investment,  even  though  the 
income  devised  therefrom  is  used  for  the  support  of  the  school. 
Board  of  Directors  of  Chicago  Theological  Seminary  v.  People, 
189  111.  439  (59  N.  E.  Rep.  977) ;  Board  of  Directors  of  Chi- 
cago Theological  Seminary  v.  People,  193  111.  619  (61  N.  E. 
Rep.  1022).  The  same  principle  is  adhered  to  in  Town  of 
New  London  v.  Colby  Academy,  69  N.  H.  443  (46  Atl.  Rep. 
743),  construing  and  applying  N.  H.  Pub.  Stat.,  ch.  55,  §  2. 
LTnder  N.  J.  Laws  1884,  p.  232  and  its  supplements  (3  N.  J. 
Gen.  Stat.,  p.  3335)  a  purely  educational  association  is  not  sub- 
ject to  assessment,  although  formed  under  the  general  corpora- 
tion act,  with  capital  stock,  and  conducted  for  the  private  ben- 
efit of  the  stockholders.  State  v.  State  Board  of  Assessors,  65 
X.  J.  L.  516  (47  Atl.  Rep.  558). 
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Sec.  784.  Exemption  from  taxes— Property  of  Chau- 
tauqua Assembly.  The  property  of  a  Chautauqua  Assem-  ' 
bly  organized  for  social  as  well  as  educational  purposes,  and 
whose  stockholders  receive  free  tickets  to  its  meetings,  is  not 
exempt  from  taxation,  under  Ky.  Const.,  §  170,  exempting 
from  taxation  **institutions  of  purely  public  charity  and  in- 
stitutions of  education  not  used  or  employed  for  gain  by  any 
person  or  corporation,  and  the  income  of  which  is  devoted 
solely  to  the  cause  of  education."  Bosworth  v.  Kentucky 
(Thautauqua  Assembly,  Ky.  (65  S.  W.  Rep.  602;  23 
Ky.  Law  Rep.  1393).  The  court  say:  "There  are  no  facts 
admitted  or  proven  which  show  that  it  is  aji  institution  of  purely 
public  charity.  If  it  is  exempt  at  all,  it  is  because  it  belongs  to 
a  class  of  'institutions  of  education  not  used  or  employed  for 
gain  by  any  person  or  corporation,  and  the  income  of  which 
is  devoted  solely  to  the  cause  of  education/  The  language  of 
the  section  quoted  certainly  does  not  embrace  an  institution 
like  this.  It  is  not  such  an  institution  of  education  as  was  in- 
tended to  be  exempt  from  taxation  by  the  constitution.  It  is 
used  for  social  as  well  as  educational  purposes.  It  is  con- 
ducted for  that  purpose  by  the  Kentucky  Chautauqua  As- 
sembly but  a  few  days  in  the  year.  While  the  income  from  it 
may  be  so  meager  that  no  profits  are  accumulated,  still  that 
does  not  place  it  in  the  category  of  'institutions  of  education.' 
The  framers  of  the  constitution  evidently  had  in  mind  institu- 
tions of  education,  such  as  colleges  and  schools,  which  are  or- 
ganized for  the  purpose  of  affording  those  desiring  to  acquire 
an  education  an  opportunity  to  do  so.  They  meant  institutions 
that  were  officered  in  the  usual  way,  and  employing  corps  of 
professors  or  teachers  to  furnish  instruction  to  the  students  in 
attendance.  If  it  is  an  institution  of  education,  it  is  not  exempt 
from  taxation  because  it  is  used  and  employed  for  gain  by  the 
persons  who  hold  certificates  of  stock  in  the  corporation  to  such 
an  extent  that  it  w^ould  not  be  entitled  to  exemption  from  tax- 
ation, for  under  §  5  of  its  charter  it  is  provided  that  a 
'holder  of  a  certificate  of  membership  is  to  be  entitled  to  two 
season  tickets  to  all  meetings  of  the  assembly  free  of  charge 
(said  tickets  to  be  issued  to  members  of  one  immediate  family 
only)  ;  and,  if  the  holder  thereof  is  married,  the  husband  and 
wdfe  and  their  children  under  twelve  years  of  age  also  free; 
and,  if  the  holder  is  a  widow  or  widower,  the  children  of  like 
ag^e,  as  above  stated,  free  of  charge.'  The  holders  of  certifi- 
cates of  stock  may  not  receive  dividends  in  money,  but  they  do 
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in  the  way  of  free  tickets.  In  view  of  this  fact  it  could  not  be 
said  to  be  an  institution  of  education,  not  used  or  employed  for 
gain.  We  do  not  think  this  opinion  is  in  conflict  with  the 
cases  of  Trustees  of  Kentucky  Female  Orphan  School  v.  Qty 
of  Louisville,  loo  Ky.  470  (36  S.  W.  Rep.  921 ;  40  L.  R.  A. 
119;  19  Ky.  Law  Rep.  1091,  1916)  ;  City  of  Louisville  v. 
Southern  Baptist  Theological  Seminary,  100  Ky.  506;  (36  S. 
W.  Rep.  995;  19  Ky.  Law  Rep.  iioo)  ;  City  of  Louisville  v. 
Board  of  the  Nazareth  Literary  &  Benevolent  Inst.,  100  Ky. 
518  (36  S.  W.  Rep.  994;  19  Ky.  Law  Rep.  1102)." 

Sec.  785.  Exemption  from  taxes— Property  oi 
churches  and  charitable  institutionsi  A  statute  exempting 
real  estate  of  a  charitable  institution  does  not  exempt  build- 
ings erected  thereon  by  a  lessee  under  a  provision  in  his  lease 
that  they  are  to  be  and  remain  his  property.  State  v.  Mission 
Free  School,  162  Mo.  332  (62  S.  W.  Rep.  998).  Mass.  Pub. 
Stat.,  ch.  II,  §  5,  cl.  7,  exempting  from  taxation  "houses  of 
religious  worship,"  will  not  exempt  that  portion  of  a  lot  of 
land  procured  for  the  erection  of  a  permanent  church  building 
upon  which  work  has  not  been  commenced,  although  a  tem- 
porary structure  has  been  erected  for  religious  worship  on  an- 
other portion  of  the  lot.  All  Saints  Parish  v.  Inhabitants  of 
Town  of  Brookline,  178  Mass.  404  (59  N.  E.  Rep.  1003;  52 
L,  R.  A.  778).  A  statute  (N.  H.  Laws  1893,  ch.  259)  exempt- 
ing property  of  a  Young  Men's  Christian  Association  "so  long 
as  and  to  the  extent  it  is  used  for  the  purposes  of  the  associa- 
tion," does  not  exempt  a  part  of  such  a  building  leased  to  third 
persons  for  other  purposes,  although  the  income  is  used  by  the 
association  to  carry  on  its  work.  Young  Men's  Christian  Ass'n 
V.  City  of  Kcene/70  N.  H.  223  (46  Atl.  Rep.  186).  The  fact 
that  the  profits  of  a  commercial  business  are  devoted  to  charity 
does  not  make  the  business  itself  a  charitable  one ;  nor  is  the 
place  where  the  business  is  carfied  on,  for  that  reason,  used 
for  charitable  purposes,  within  the  meaning  of  3  N.  J.  Gen. 
Stat.,  p.  3320,  exempting  from  taxation  "all  buildings  used  ex- 
clusively for  charitable  purposes  with  the  land  whereon  the 
same  are  erected,  and  which  may  be  necessary  for  the  fair  en- 
joyment thereof."  State  v.  Westervelt,  64  N.  J.  L.  510  (45 
Atl.  Rep.  788).  A  society  whose  objects  are  the  free  educa- 
tion of  the  young,  the  conducting  of  religious  services,  and  the 
furnishing  of  spiritual  aid  and  material  assistance  to  a  mis- 
sionary priesthood,  is  an  association  for  exclusively  charitable 
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purposes,  whose  lands  and  buildings  so  applied  are  exempt 
from  taxation,  under  N.  J.  Gen.  Stat.,  p.  2231 ;  and  the  facts 
that  the  kgal  title  to  the  land  so  devoted  is  in  a  trustee,  and 
that  the  cestui  que  trust  is  a  corporation  of  a  sister  state,  do- 
not  militate  against  this  exemption.  State  v.  Johnston,  65  N. 
J.  L.  169  (46  Atl.  Rep.  776).  N.  Y.  Laws  1896,  ch.  908,  §  4, 
subd.  7,  amended  by  Laws  1897,  ch.  371,  construed  and  applied 
— exemption  of  mission  house,  clergy  house  and  rectory. 
People  V.  Feitner,  168  N.  Y.  494  (61  N.  E.  Rep.  762).  N. 
Dak.  Rev.  Codes  1899,  §  1180,  subd.  6,  exempting  from  taxa- 
tion "all  buildings  belonging  to  institutions  of  purely  pubHc 
charity,  including  public  hospitals,  together  with  the  land  ac- 
tually occupied  by  such  institutions,  not  leased  or  otherwise 
used  with  a  view  to  profit,"  does  not  exempt  property  belong- 
ing to  but  one  individual  as  a  natural  person,  although  used 
exclusively  for  purposes  of  purely  public  charity.  Engstad 
V.  Grand  Forks  County,  10  N.  Dak;  54  (84  N.  W.  Rep.  577). 
Construing  and  applying  Utah  Rev.  Stat.,  §  2503,  exempting 
from  taxation  "lots  with  the  buildings  thereon  used  exclusively 
for  either  religious  worship  or  charitable  purposes,"  it  is  held 
that  where  a  portion  of  property  owned  by  a  charitable  institu- 
tion is  occupied  and  used  by  it  for  charitable  purposes,  and 
the  remaining  portion  thereof  is  devoted  to  purposes  of  rev- 
enue, the  portion  used  and  occupied  for  charitable  purposes  is 
exempt,  and  the  portion  not  so  used  and  occupied  is  subject 
to  taxation.  Parker  v.  Quinn,  23  Utah,  332  (64  Pac.  Rep. 
•961).  Citing,  City  of  Philadelphia  v.  Barber,  160  Pa.  St.  123 
(28  Atl.  Rep.  644)  ;  County  Com'rs  of  Frederick  Co.  v.  Sis- 
ters of  Charity  of  St.  Joseph,  48  Md.  34 ;  Proprietors  of  South 
Congregational  Meeting  House  in  Lowell  v.  City  of  Lowell,  i 
Mete.  (Mass.)  538;  Association  v.  Pelton,  36  O.  St.  253. 

Sec.   786.    Exemption   from   taxes — Lodge   property. 

Ky.  Const.;  §  170,  exempting  from  taxation  "institutions  of 
purely  public  charity,"  does  not  exempt  an  institution  intended 
to  provide  a  house  for  destitute  widows  and  orphans  of  de- 
ceased Odd  Fellows.  Widows'  &  Orphans'  Home  of  Odd 
Fellows  V.  Bosworth,  Ky.  (65  S.  W.  Rep.  591 ;  23  Ky. 
Law  Rep.  1505).  Miss.  Ann.  Code,  §  3744,  exempting  from 
taxation  all  property,  real  or  personal,  belonging  to  any  char- 
itable society,  used  exclusively  for  the  purposes  of  said  society, 
and  not  for  profit,  does  not  exempt  a  building  owned  by  an 
Odd  Fellows  lodge,  the  first  floor  of  which  is  rented  as  a  store 
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room  and  part  of  the  second  floor  as  an  office.  Ridgely  Lodge 
No.  23  I.  O.  O.  F.  V.  Redus,  78  Miss.  352  (29  So.  Rep.  163). 
Grounds  and  buildings  owned  by  a  commandery  of  the  Knights 
Templar  used  for  a  few  days  each  year  for  the  purposes  of  its 
annual  meeting,  and  at  other  times  as  a  pleasure  resort  for 
members  of  the  order,  though  not  leased  or  used  for  pecuniary 
profit,  are  not  so  solely  devoted  to  a  charitable  purpose  as  to  be 
exempt  from  taxation,  under  la.  Code,  §  1304,  exempting  "all 
grounds  and  buildings  used  for  charitable,  benevolent  and 
religious  institutions  and  societies,  devoted  solely  to  the  appro- 
priate object  of  these  institutions,  *  *  *  and  not  leased 
or  otherwise  used  with  a  view  to  pecuniary  profit."  Lacy  v. 
Davis,  112  la.  106  (83  N.  W.  Rep.  784).  For  exhaustive  col- 
lection of  authorities  on  the  subject  of  this  section,  see  Bal- 
lard's Law  of  Real  Prop.  Vol.  VIII,  §  815. 

Sec.  787.  Exemption  from  taxes — Property  of  manu- 
facturers and  railroad  property — Constitutionality  and  con* 
struction  of  statutes.  The  provision  of  Rhode  Island  Con- 
stitution (art.  I,  §  2)  that  "all  laws  should  be  made  for  tlie 
good  of  the  whole ;  and  the  burdens  of  the  state  are  to  be  fairly 
divided  among  its  citizens,"  is  held  not  to  render  unconstitu- 
tional special  statutes  (Pub.  Laws  1896,  chs.  386,  389)  author- 
izing the  exemption  from  taxation  by  a  vote  of  a  town  coun- 
cil for  a  period  of  ten  years  of  the  property  of  manufacturing 
companies,  as  an  inducement  for  their  location.  Crafts  v. 
Ray,  22  R.  I.  179  (46  Atl.  Rep.  1043 ;  49  L.  R.  A.  604).  The 
court  say:  *'Under  the  constitution  of  Wisconsin,  requiring 
that  the  rule  of  taxation  shall  be  uniform,  it  was  held  tiiat  an 
exemption  of  certain  railroad  lands  from  taxation  did  not  vio- 
late this  provision.  Railroad  Co.  v.  Taylor,  52  Wis.  37  (8  N. 
W.  Rep.  833)  ;  Lund  v.  Chippewa  Co.,  93  Wis,  640  (67  N. 
W.  Rep.  927;  34  L.  R.  A.  131).  Const.  La.  art.  118:  'Taxa- 
tion shall  be  equal  and  uniform  throughout  the  state.  All  prop- 
erty shall  be  taxed  in  proportion  to  its  value.'  Held,  that  the 
legislature  might  exempt  a  certain  amount  of  property  and  in- 
come. City  of  New  Orleans  v.  Fourchy,  30  La.  Ann.  910. 
Const.  Amend.  N.  J.,  art.  4,  §  7,  par.  12:  'Property  shall  be 
assessed  for  taxes  under  general  laws  and  by  uniform  rules 
according  to  its  true  value.'  Held,  that  this  did  not  preclude 
the  legislature  from  exemptinsf  shares  in  all  corporations  except 
banks.  State  v.  Collins,  43  N.  J.  L.  562.  Const.  x\la.,  art.  i» 
§  I :  *No  man  or  set  of  men  are  entitled  to  exclusive,  separate,. 
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public  emoluments  or  privileges,  but  in  consideration  of  public 
services/  Held,  that  the  legislature  might  commute  the  tax 
of  corporations,  Daughdrill  v.  Trust  Co.,  31  Ala.  91.  In 
Indiana  State  Bank  v.  City  of  New  Albany,  11  Ind..  139,  it  was 
held  that  the  legislature  could  exempt  a  bank  from  taxation 
for  municipal  purposes,  and  in  Mills  v.  Cook,  56  Miss.  40, 
that  the  legislature  could  exempt  from  taxation  a  private  man- 
ufacturing  corporation. 

The  rationale  of  these  decisions  is  that,  although  there 
have  been  constitutional  restrictions  on  taxation,  from  which  it 
might  be  argueAthat  the  same  reasons  would  apply  to  the  case 
in  question,  yet  if  the  case  was  not  necessarily  included  within 
the  restriction,  and  tliere  was  no  specific  provision  of  restraint, 
the  court  could  not  declare  an  act  void  which  the  legislature 
had  passed  upon  the  subject  within  its  proper  sphere.  Apply- 
ing this  doctrine  to  the  case  at  bar,  we  have  a  constitutional 
provision  which  necessarily  leaves  to  the  legislature  the  mode 
of  carrying  it  out,  with  no  other  restriction,  if  we  assume  it  to 
be  one,  than  that  the  burden  shall  be  fairly  distributed.  This 
clearly  implies  a  reasonable  power  of  exemption,  at  the  least, 
since  the  distribution  is  not  to  be  positive,  but  fair.  Hence, 
the  power  of  the  general  assembly  to  make  exemptions  is  clear. 

The  cases  cited  by  the  plaintiff  are  distinguishable.  In 
Brewer  Brick  Co.  v.  Inhabitants  of  Brewer,  62  Me.  62  ( 16  Am. 
Rep.  395),  the  constitutional  provision  was:  'AH  taxes  upon 
real  estate,  assessed  by  authority  of  this  state,  shall  be  appor- 
tioned and  assessed  equally,  according  to  the  just  value  thereof.' 
An  act  which  authorized  towns  to  exempt  manufacturing  es- 
tablishments thereafter  was  held  to  violate  this  provision  of  the 
constitution,  because,  as  taxes  were  apportioned  among  towns 
in  the  ratio  of  their  valuations,  if  some  towns  exempted  such 
establishments,  and  others  did  not,  the  apportionment  would 
not  be  equal.  In  Allen  v.  Inhabitants  of  Jay,  60  Me.  124  (11 
Am.  Rep.  185),  an  act  authorizing  a  town  to  loan  money  to  a 
private  enterprise  was  held  to  be  unconstitutional.  In  Lan- 
caster V.  Clayton,  86  Ky.  373  (5  S.  W.  Rep.  864),  the  consti- 
tution providing  'that  no  man  or  set  of  men  are  entitled  to  ex- 
clusive, separate  public  emoluments  or  privileges  from  the 
community,  but  in  consideration  of  public  services/  it  was 
held  that  an  act  exempting  a  hotel  estate  was  in  violation  of 
this  provision.  Without  reviewing  the  cases  in  detail,  they 
deal,  generally,  with  two  classes  of  acts, — ^those  which  author- 
ize direct  aid  to  private  affairs,  and  those  which  violate  some 
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express  or  evident  restriction  of  the  constitution.  With  such 
a  doctrine  we  should  not  disagree. 

It  is  argued  that  the  exemption  in  this  case  is  equivalent 
to  taking  a  taxpayer's  money,  and  giving  it  to  the  manufac- 
turer. It  is  not  quite  that.  The  theory  of  the  transaction  is 
that  a  public  benefit  will  accrue  to  the  town  and  its  inhabitants 
by  the  introduction  of  the  business  enterprise,  equivalent  to  an 
exemption  from  taxes  for  a  certain  time,  and  on  this  ground  it 
is  offered.  Suppose  the  offer  is  not  accepted  and  the  manufac- 
turer does  not  build  in  the  town.  The  plaintiff's  tax,  for  ex- 
ample, would  be  just  the  same  in  either  case.  A.'s  money  is 
not  taken  to  be  given  to  B.,  but,  for  a  time,  B.  is  not  taxed. 
Possibly  A.'s  tax  might  be  a  trifle  smaller  if  B.  should  be 
taxed  for  his  added  property,  but  how  does  this  differ  in  prin- 
ciple from  other  exemptions  to  which  we  have  already  re- 
ferred? It  is  a  question  of  policy,  with  which  the  court  has 
nothing  to  do,  the  legislature  having  the  power  to  decide.  The 
remedy  is  in  the  hands  of  the  people,  and  not  of  the  court.  The 
property  of  a  town  is  benefitted,  both  in  value  and  income,  by 
the  introduction  of  business,  and  the  consequent  increase  of  in- 
habitants. When,  therefore,  one  erects  a  factory  under  a  con- 
tract of  exemption,  the  consideration  for  which  is  an  expected 
public  benefit,  the  case  is  quite  different  from  that  of  a  pure 
gift. 

Conceding  the  power  of  the  general  assembly  to  make 
exemptions,  the  question  remains  as  to  its  fairness,  and  the 
argument  is  pressed  that  these  laws  are  so  manifestly  unfair 
that  the  court  ought  to  say  that  they  exceed  a  permissible  leg- 
islative discretion.  The  question  of  unfairness  is  quite  distinct 
from  appVoval.  Under  our  system,  the  towns  order  their  own 
taxes.  By  the  statute  in  question,  the  electors  themselves  make 
the  exemption.  Doubtless,  they  see  an  advantage  in  it.  Much 
has  been  said  of  late  in  favor  of  the  referendum.  Here  is  an 
example  of  it,  and  the  court  would  be  slow  to  say  that  an  exemp- 
tion is  unfair  which  a  majority  of  the  taxpayers  authorize  and 
the  town  council  approve.  We  appreciate  the  force  of  the  ar- 
gument that  such  a  law  permits  unseemly  competition  to  entice 
business  from  another  town,  but  the  point  is  one  of  policy, 
and  not  of  law.  It  shotild  be  addressed  to  the  legislature,  and 
not  to  the  court.  It  may  be  said  that  it  is  unfair  to  tax  one 
whose  factory  is  built,  while  a  new  competitor  is  exempt.  This 
seems  to  be  so  at  first  glance,  and  in  McTwiggan  v.  Hunter, 
i8  R.  I.  776  (30  Atl.  Rep.  962),  a  case  of  intentional  and 
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authorized  omission,  we  said  that  it  would  be  illegal.  The  acts 
in  question  were  not  then  before  us.  In  McTwiggan  v. 
Hunter,  19  R.  I.  265  (33  Atl.  Rep.  5;  29  L.  R.  A.  526),  the 
constitutionality  of  Pub.  Laws,  ch.  1088,  not  being-  directly  in- 
volved, we  remarked,  obiter,  that  it  was  at  least  susceptible  of 
doubt.  But  now,  upon  a  closer  view  of  the  question,  we  are 
unable  to  say  that  the  laws  before  us  violate  the  constitution, 
either  in  respect  of  power  or  fairness,  since  the  general  power 
is  clear;  the  matter  of  fairness  is  left  to  the  taxpayers  them- 
selves; the  burden  of  other  taxpayers  is  not  increased,  if  the 
new  property  would  not  have  come  into  the  town  without  the 
exemption ;  and  the  action  is  taken  with  a  view  to  general  pub- 
lic benefit.  As  stated  in  Colton  v.  City  of  Montpelier,  71  Vt. 
413  (45  Atl.  Rep.  1039),  by  the  supreme  court  of  Vermont, 
in  regard  to  a  similar  statute:  The  primary  object  of  this 
statute  is  not  to  aid  and  benefit  private  persons  for  private 
ends,  but  its  purpose  is  to  benefit  the  public  at  large  by  increas- 
ing, in  the  end,  the  resources  of  the  state  and  its  taxable  prop- 
erty through  the  establishment  of  new  industries.'  It  was  held 
to  be  constitutional,  although  the  bill  of  rights  in  the  constitu- 
tion of  Vermont,  in  this  respect,  is  much  more  explicit  than 
our  own." 

A  statute  (Del.  Code,  p.  1 15)  exempting  from  taxation  cer- 
tain real  estate  of  railroad  corporations,  is  not  rendered  imcon- 
stitutional  on  account  of  containing  a  provision  that  the  exemp- 
tion shall  not  extend  to  buildings  thereon.  Sayers  v.  Wil- 
mington &  N.  R.  Co.  (Del.)  49  Atl.  Rep.  931.  Miss. 
Laws  1882,  p.  84,  exempting  from  taxation  for  a  period 
of  ten  years  the  property  of  manufacturing  plants  of  a  certain 
kind,  applying  generally  to  such  plants  whether  owned  by 
corporations  or  individuals,  is  constitutional.  The  statute  does 
not  exempt  buildings  belonging  to  such  an  institution,  used  as 
tenement  houses  for  its  employees,  which  are  located  outside 
the  factory  grounds ;  it  only  exempts  the  capital  stock  of  the 
corporation  from  taxation  to  the  extent  in  which  it  is  invested 
in  the  exempt  plant  and  property,  which  is  determined  by  de- 
ducting the  market  value  of  the  exempt  propertv  from  the 
market  value  of  the  capital  stock.  Adams  v.  Tombigbee  Mills, 
78  Miss.  676  (29  So.  Rep.  470).  As  to  the  exemption  from 
taxation  of  lands  granted  by  the  general  government  in  aid  of 
railway  construction,  see  Jackson  County  v.  Sioux  City  &  St. 
P.  R.  Co.,  Minn.  (84  N.  W.  Rep.  794)  ;  New  Orleans 
Pac.  R.  Co.  V.  Kelly,  52  La.  Ann.  1741  (28  So.  Rep.  212). 
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Sec.  788.    Asaessment  of  taxes — General  principles.    A 

valid  assessment  is  one  of  the  essentials  of  a  tax  title.  Bonnett 
V.  Murdock,  193  Pa.  St.  527  (45  Atl.  Rep.  317) ;  Eaton  v. 
Bennett,  10  N.  Dak.  346  (87  N.  W.  Rep.  188)  ;  Sheets  v. 
Paine,  10  N.  Dak.  103  (86  N.  W.  Rep.  117).  An  assess- 
ment and  levy  for  general  revenue  is  always  evidence  of  a  valid 
tax ;  and  it  will  be  presumed  that  the  taxing  authority,  in  mak- 
ing such  an  assessment  and  levy,  proceeded  according  to  law. 
Adams  v.  Osgood,  60  Neb.  779  (84  N.  W.  Rep.  257).  Build- 
ings erected  on  lands  by  a  lessee  whose  lease  provides  that  they 
are  to  be  and  remain  his  property,  are  assessable  against  the 
lessee  as  real  estate ;  but  he  is  not  liable  for  the  taxes  on  them 
where  they  are  assessed  to  the  lessor,  and  such  an  assessment  is 
illegal  and  void.  State  v.  Mission  Free  School,  162  Mo.  332 
(62  S.  W.  Rep.  998).  In  New  Mexico  it  is  held  that  the  right 
of  way  and  the  improvements  thereon  on  that  portion  of  the 
Atlantic  &  Pacific  Railroad  running  through  th6  territory  over 
what*  was  not  public  domain  on  July  2T,  1866,  is  liable  to  tax- 
ation. An  assessment  of  property  is  void  when  the  valid  por- 
tion of  any  of  the  tax  cannot  be  separated,  but  not  so  when  it 
is  separable ;  and  when  a  railroad,  a  part  of  which  is  taxable, 
is  assessed  at  a  given  sum  per  mile,  when  the  number  of  miles 
taxable  is  ascertained,  it  is  separable,  and  does  not  invalidate 
the  assessment  because  it  differs  from  the  number  of  miles  de- 
scribed in  the  original  assessment.  United  States  Trust  *Co. 
V.  Territory,  10  N.  M.  416  (62  Pac.  Rep.  987).  For  note  on 
"Assessment  of  tax  on  property  of  decedent's  estate,"  see  56 
L.  R.  A.  634-649. 

Sec.  789.  Assessment  of  taxes — Statutes  construecL 
Construing  and  applying  Cal.  Pol.  Code,  §§  3628,  3650,  subd. 
3,  it  :s  held  that  in  the  assessment  of  city  blocks,  where  there 
is  no  system  for  their  subdivision  into  lots,  the  assessor  may 
assess  parts  of  blocks  according  to  ownership,  and  his  error  in 
including  in  one  parcel  land  owned  by  more  than  one  person 
would  not  invalidate  the  assessment,  such  error  being  merely  a 
mistake  in  the  name  of  the  owner.  Klumpke  v.  Baker,  131  Cal. 
80  (63  Pac.  Rep.  137).  Under  Ida.  Rev.  Stat.,  §  1401,  mines 
or  mineral  lands,  the  title  to  which  is  in  the  private  owner  or 
claimant,  and  not  in  the  United  States  government,  are  sub- 
ject to  assessment  for  taxation.     Salisbury  v.  Lane,        Ida. 

(63  Pac.  Rep.  383).  Kurd's  111.  Rev.  Stat.  1899,  P-  1401. 
%%  41-49  construed  and  applied — ^assessment  of  railroads — what 
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embraced  in  term  "railroad  track."  Qiicago  &  N.  W.  R.  Co. 
V.  People,  195  111.  184  (62  N.  E.  Rep.  869).  Under  Starr  & 
C.  Ann.  111.  Stat.,  1896,  ch.  94,  §§  6,  7,  when  any  mining  right 
has  been  conveyed  by  deed  or  lease,  it  is  subject  to  taxation 
separately  from  the  land ;  and  the  assessment  of  a  tract  of  land, 
by  its  governmental  description,  in  the  name  of  one  as  owner, 
and  of  a  "mining  right"  in  the  same  tract  in  the  name  of  an- 
other person  as  owner,  is  susceptible  of  no  other  conclusion 
than  that  in  such  tract  a  severance  of  the  mineral  from  thef  re- 
mainder of  the  land  has  been  effected.  ShoU  v.  People,  194 
111.  24  (61  N.  E.  Rep.  1 122).  Ind.  Rev.  Stat.  1881,  §  3261 
construed  and  applied — ^assessment  of  agricultural  land  in  cit- 
ies— recovery  of  taxes  erroneously  assessed.  City  of  Indian- 
apolis V.  Morris,  25  Ind.  App.  409  (58  N.  E.  Rep.  510).  la. 
Code,  §  8^1 ;  Laws  1845,  Act.  Mar.  3,  construed  and  applied- 
relief  from  over  valuation — right  of  nonresident.  Crawford  v. 
Polk  County,  112  la.  118  (83  N.  W.  Rep.  825).  The  delin- 
quent personal  taxes  of  a  partnership  cannot  be  certified  by  the 
treasurer  of  the  county  in  which  they  are  owing,  under  la. 
Code,  §  1409,  to  the  treasurer  of  another  county  in  which  the 
partnership  owns  realty,  so  as  to  become  a  lien  thereon,  so 
long  as  the  partners  continue  to  reside  in  the  first  county  and 
hold  personal  property  therein  which  can  be  subjected  to  the 
payment  of  the  taxes,  though  not  sufficient.  Union  Cent.  Life 
Ins.  Co.  V.  Chapin,  113  la.  411  (85  N.  W.  Rep.  791).  Constru- 
ing and  applying  Mo.  Rev.  Stat.,  1889,  §§  753i»  7532,  75SI» 
7553,  it  is  held  that  an  assessor  is  not  bound  by  the  sworn 
value  of  land  listed  by  a  taxpayer,  and  he  is  not  required  to  fix 
the  value  of  real  estate  until  he  copies  his  list  into  the  asses- 
sor's book.  State  v.  Reed,  159  Mo.  yy  (60  S.  W.  Rep.  70). 
Mo.  .Rev.  Stat.  1899,  §  9339  construed  and  applied — ^assess- 
ment of  railroad  right  of  way — what  included.  State  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  162  Mo.  391  (63  S.  W.  Rep.  495). 
Mo.  Laws  1897,  PP-  2^5»  ^^^^  §§  ^"3  construed  and  applied — 
assessment  of  street  railroads.  State  v.  Metropolitan  St.  Ry, 
Co.,  161  Mo.  188  (61  S.  W.  Rep.  603).  Where  a  statute  (N. 
Dak.  Comp.  Laws,  §  1551)  requires  an  assessor  to  authenti- 
cate his  assessment  roll  by  annexing  thereto  an  affidavit  in  a 
prescribed  form,  the  omission  of  such  affidavit  renders  the  as- 
sessment void.  Eaton  v.  Bennett,  10  N.  Dak.  346  (87  N.  W. 
Rep.  188).  N.  Dak.  Laws  1891,  ch.  100,  §  48  construed  and 
applied — levy  of  taxes.  Dever  v.  Comwell,  10  N.  Dak.  123 
(86  N.  W.  Rep.  227).     No  valid  tax  lien  arises,  under  Tex. 
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Q)nst.,  art.  7,  §15,  until  there  has  been  an  assessment  made  in 
accordance  with  Rev.  Stat.  1879,  ^rt.  471 1.  State  v.  Farmer, 
94  Tex.  232  (59  S.  W.  Rep.  541).  Tex.  Rev.  Stat.  1895,  arts. 
5062,  5073,  5082,  51 18  construed  and  applied — assessment  of 
railroad  franchise.  State  v.  Austin  &  N.  W.  R.  Co.,  94  Tex. 
530  (62  S.  W.  Rep.  1050).  Wash.  Laws  1893,  p.  323,  §  3; 
P-  335»  §  26;  Laws  1897,  p.  136,  §  2,  construed  and  applied — 
assessment,  of  improvements  on  land  held  under  contract  from 
the  state.  Gray's  Harbor  Co.  v.  Chehalis  County,  23  Wash. 
369  (63  Pac.  Rep.  233). 


Sec.  790.  Assessment  of  taxe»— In  whose  name  as- 
sessment should  be  made.  The  assessment  of  real  estate  in 
the  name  of  the  rightful  owner  is  not  absolutely  essential  to 
the  validity  of  the  tax  assessed  against  such  real  estate,  and  the 
lien  acquired  thereon  by  the  purchaser  of  such  property  at  tax 
sale.  Carman  v.  Harris,  61  Neb.  635  (85  N.  W.  Rep.  848).  An 
assessment  is  not  invalid  because  made  to  the  "Escondido  Sem- 
inary" instead  of  the  "Regents  of  the  Escondido  Seminary." 
Cal.  Stat.  1887,  p.  37,  §  18  applied.  Escondido  High  School 
Dist.  v.  Escondido  Seminary,  130  Cal.  128  (62  Pac-  Rep.  401). 
A  widow  to  whom  dower  has  not  been  assigned,  and  who  had 
not  been  appointed  guardian  of  her  husband's  minor  children, 
does  not  become  the  record  owner  of  several  parcels  of  real 
estate  owned  by  her  deceased  husband,  so  as  to  authorize  their 
assessment  in  her  name,  under  Mass.  Stat.  1888,  ch.  390,  §  56, 
by  residing  with  the  minor  children  on  one  of  such  parcels  and 
leasing  the  remainder,  using  the  income  for  the  support  of  the 
children -and  for  repairs.  Kerslake  v.  Cummings,  180  Mass. 
65  (61  N.  E.  Rep.  760).  Under  N.  H.  Pub.  Stat.,  ch.  56,  §§ 
14,  22,  24,  land  in  the  possession  of  one  of  the  tenants  in  com- 
mon, who  has  not  refused  to  be  taxed  for  the  whole  property, 
should  not  be  assessed  as  nonresident,  and  a  tax  sale  of  such 
lands  as  nonresident  lands  is  void.  Randall  v.  Watson,  70  N. 
H.  236  (46  Atl.  Rep.  688).  Applying  N.  Mex.  Comp.  Laws, 
%  4026,  requiring  real  estate  to  be  assessed  in  the  name  of  the 
owner,  it  is  held  that  an  assessment  of  property  as  "property 
of  Jesus  M.  Castillo,"  deceased,"  is  not  a  valid  assessment, 
and  no  penalty  can  be  recovered  by  law  upon  default  in  the 
payment  of  taxes  levied  thereon.  Territory  v.  Perea,  10  N. 
Mex.  362  (62  Pac.  Rep.  1094).  The  provision  of  N.  Dak. 
Comp.  Laws,  §  1548.  to  the  effect  that  the  assessor  shall  list 
property  in  the  name  of  the  owner  if  known  to  him,  and  if  not^ 
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to  list  the  same  to  "unknown  owners,"  is  mandatory,  and  not 
merely  directory.  Sweigle  v.  Gates,  9  N.  Dak.  538  (84  N.  W. 
Rep.  481).  A  mere  oral  offer  to  purchase  land  which  was  not 
accepted  at  the  time  of  the  assessment  of  taxes,  although  after- 
ward accepted,  does  not  make  one  the  equitable  owner  of  land 
so  as  to  justify  its  assessment  in  his  name,  under  R.  I.  Gen. 
I^ws,  ch.  45,  §  4,  providing  that  taxes  on  real  estate  shall  be 
assessed  to  the  owner.  Fish  v.  Coggeshall,  22  R.  I.  318  (47 
Atl.  Rep.  692). 

Sec.  791.  Assessment  of  taxea^ — Description  of  prop- 
erty. An  assessment  must  contain  a  definite  and  distinct 
description  of  the  land  upon  which  the  tax  is  intended  to  be 
assessed.  See  opinions  for  particular  descriptions  held  insuf- 
ficient. Burgess  v.  Robinson,  95  Me.  120  (49  Atl.  Rep.  606)  ; 
State  V.  Farmer,  94  Tex.  232  (59  S.  W.  Rep.  541).  An  as- 
sessment which  describes  the  land  by  fractions  of  a  section, 
but  which  fails  to  designate  the  township  and  range  in  which 
the  section  is  located,  is  void,  and  parol  evidence  is  not  admis- 
sible to  identify  the  township  and  range.  Sheets  v.  Paine,  10 
N.  Dak.  103  (86  N.  W.  Rep.  117).  An  assessment  of  land  as 
"part  of  lots  19,  20  and  21  in  square  B,  J.  W.  Walker's  survey,*' 
is  void  for  uncertainty.  Hughes  v.  Thomas,  Miss.  (29 
So.  R^p.  74).  An  assessment  against  the  ^'center  22  feet  of 
lot  2"  in  a  certain  block  is  too  indefinite  to  be  the  basis  of  a 
tax.  Smith  v.  Auditor  General,  Mich.  (85  N.  W.  Rep. 
8)'.  And  the  same  is  held  of  a  description  as  "lots  163,  164,  of 
section  33,  village  of  Portland,  according  to  the  plat  thereof," 
where  it  is  made  to  appear  that  there  were  several  lots  in  that 
section  numbered  163  and  164.  Sleight  v.  Roe  125  Mich.  585(85 
N.  W.  Rep.  10).  A  description  of  land  in  the  notice  of  assess- 
ment for  taxes  as  "30.38  acres,  S.  E.  J4>  sec.  31,  township  3 
south,  range  i  east"  is  so  uncertain  and  indefinite  that  it  ren- 
ders a  sale  for  such  taxes  void,  and  the  tax  deed  neither  con- 
veys title  or  creates  a  lien  on  the  land  sold.  Allen  v.  Fitzger- 
ald, 23  Utah,  597  (65  Pac.  Rep.  592).  In  North  Dakota,  the 
letters  "S.  E.  4  S.  W.  4  W.  2  S.  W.  4,"  "N.  W.  4  N.  W.  4," 
and  similar  letters,  under  the  heading  "Description"  in  a  tax 
assessment,  are  insufficient  as  descriptions  of  land  upon  which 
title  can  be  built  up  under  the  laws  governing  tax  proceedings. 
Sheets  v.  Paine,  10  N.  Dak.  103  (86  N.  W.  Rep.  117). 

Sec.  792.    Assessment  of  taxes — Omission  of  property. 

la.  Code,  §  1374.  providing  for  the  assessment  of  omitted  prop- 
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erty,  is  retroactive,  and  under  it  taxes  may  be  collected  on 
property  omitted  from  assessment  for  the  years  previous  to 
the  passage  of  the  act.  See  opinion  for  further  construction 
,  of  the  statute.  Galusha  v.  Wendt,  114  la.  597  (87  N.  W.  Rep. 
512).  The  court,  after  collating  numerous  authorities  bearing 
upon  the  general  principles  as  to  when  statutes  will  be  given  a 
prospective  or  retroactive  effect,  say :  "The  cases  already  cited 
furnish  pertinent  illustrations  of  the  proposition  that  a  rem- 
edial statute  will  be  construed  as  applicable  to  a  pre-existing  and 
continuing  condition,  and  that  proposition  has  been  frequently 
applied  to  statutes  providing  a  new  remedy  for  the  enforce- 
ment of  taxes  already  due,  or  for  assessing  property  which  has 
been  omitted  from  taxation.  State  v.  Pors,  107  Wis.  420  (83 
N.  W.  Rep.  706;  51  L.  R.  A.  917)  ;  State  v.  Myers,  52  Wis. 
628  (9  N.  W.  Rep.  ^jy)  ;  State  v.  Baldwin,  62- Minn.  518,  522 
(65  N.  W.  Rep.  80) ;  Gager  v.  Prout,  48  O.  St.  89  (26  N.  E. 
Rep.  1013) ;  Sellars  v.  Barrett,  185  III.  466'  (57  N.  E.  Rep 
422)  ;  Biggins  v.  People,  106  111.  270.  Irregularities  or  omis- 
sions in  proceedings  to  enforce  the  payment  of  taxes  may  be 
corrected.  Wade,  Retro.  Laws,  §§  252,  253.  And  the  state 
may  impose  taxes  for  previous  years  to  cure  any  such  irregu- 
larities or  omissions.  Carpenters.  Pennsylvania,  17  How.  456 
(15  L.  Ed.  127)  ;  Tallman  v.  City  of  Janesville,  17  Wis.  71 ; 
Cross  V.  City  of  Milwaukee,  19  Wis.  509 ;  De  Pauw  v.  City  of 
New  Albany,  22  Ind.  204;  Olmstead  v.  Barber,  31  Minn.  256 
(17  N.  W.  Rep.  473,  944;  Hall  v.  Commissioners,  177  Mass. 
434  (59  N.  E.  Rep.  68).  Statutes  of  this  kind  are  not  uncon- 
stitutional. They  impair  no  contractual  or  property  rights. 
People  V.  Seymour,  16  Cal.  332  (76  Am.  Dec.  521)." 

Sec.  793.  Assessment  of  taxes — Boards  of  Equaliza- 
tion. Construing  and  applying  Cal.  Pol.  Code,  §§  3673, 
3677,  3679,  it  is  held  that  a  board  of  equalization  has  no  power 
to  raise  the  assessed  valuation  of  property  without  taking  or 
hearing  any  evidence  as  to  its  value.  City  of  Oakland  v. 
Southern  Pacific  Co.,  131  Cal.  226  (63  Pac.  Rep.  371).  Courts 
will  not  interfere  with  an  assessment  made  by  a  board  of  re- 
view in  accordance  with  the  statute  (111.  Revenue  Act  1898,  §§ 
34,  35),  where  no  fraud  or  dishonest  conduct  is  charged;  nor 
can  assessment  which  has  been  approved  by  them  after  hear- 
ing be  set  aside  on  account  of  fraud  or  mistake  on  the  part-  of 
the  assessor.  Burton  Stock-Car  Co.  v.  Traeger,  187  111.  9  (58 
N.  E.  Rep.  418).    Kurd's  111.  Rev.  Stat.  1899,  c^.  120,  par. 
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329,  cl.  4,  restricting  the  right  of  appeal  from  the  decision  of 
the  board  of  review  to  cases  in  which  it  is  claimed  the  property 
is  exempt  from  taxation,  authorized  an  appeal  in  all  cases 
where  it  is  claimed  by  the  property  owner  that  his  property  is 
not  subject  to  taxation  in  the  state ;  but  it  does  not  authorize 
an  appeal  to  determine  the  taxable  situs  of  property  subject 
to  taxation.  Button  v.  Board  of  Review,  i88  111.  386  (58  N. 
E.  Repw  953).  Ohio  Rev.  Stat.,  §§  2813-2818;  Laws,  Vol.  94, 
pp.  246,  336,  construed  and  applied — ^jurisdiction  and  power  of 
boards  of  equalization — conflict  of  laws.  State  v.  Morris,  63  O. 
St.  496  (59  N.  E.  Rep.  226)  ;  State  v.  Lewis,  64  O.  St.  216  (60 
N.  E.  Rep.  198).  Under  a  statute  (Tenn.  Const.,  art.  2,  § 
28;  Laws  1899,  ch.  435,  §  4),  requiringi  that  all  property  shall 
be  assessed  at  its  actual  cash  value,  one  whose  property  is  as- 
*sessed  at  less  than  its  cash  value  cannot  have  his  assessment 
reduced  because  the  property  of  others  is  assessed  at  a  lower 
proportionate  rate  of  value,  since  his  only  right  to  relief  is  to 
Jiave  the  assessment  of  such  other  property  raised.  Carroll 
V.  Alsup,  107  Tenn.  257  (64  S.  W.  Rep.  193).  Where  a  stat- 
ute (Tenn.  Laws  1899,  ch.  435,  §  39)  provides  that  the  major- 
ity of  a  board  of  equilization  shall  constitute  a  quorum  for  the 
transaction  of  business,  the  validity  of  proceedings  of  such  a 
board  had  at  a  session  at  which  a  majority  were  present  and 
acted  unanimously,  is  not  aflfected  by  the  fact  that  one  member 
of  the  board  was  represented  by  an  outsider  appointed  by  him 
to  fill  his  place.  Carroll  v.  Alsup,  107  Tenn.  257  (64  S.  W. 
Rep.  193). 

Sec.  794.  Assessknent  of  taxes — Boards  of  equaliza- 
tion— Notice  of  meeting.  In  Indiana  it  is  held  that  a  county 
board  of  review  increasing  the  valuation  of  real  estate  in  cer- 
tain divisions  of  a  township,  although  it  affects  numerous  prop- 
erty owners,  acts  under  Bums'  Rev.  Stat.,  §  8533,  and  not 
under  §  8532 ;  and  they  may  take  such  action  without  further 
notice  to  such  owners  than  that  given  under  §  8521,  providing 
that  before  the  return  of  the  assessment  the  assessor  shall  give 
each  landowner  a  notice  of  the  valuation  of  his  lands,  and 
when  the  board  of  review  will  meet  to  hear  grievances  and  to 
equalize  taxes:  and  the  provision  of  the  law  requiring  the 
county  auditor  to  give  a  general  notice  of  the  meeting.  Hub- 
bard v.  Goss,  157  Ind.  485  (62  N.  E.  Rep.  36).  See  opinion  for 
review  of  authorities  of  this  subject.  Where  a  statute  (Tenn. 
Laws  1899,  ch.  435)  fixes  the  time  when  the  state  board  of 
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equalization  shall  meet,  and  the  duration  of  its  sessions,  and  pro- 
vide§  that  the  "taxpayers  and  property  owners,  without  further 
notice  than  this  act,  are  required  to  take  notice"  of  such  ses- 
sion, no  other  notice  of  the  meeting  or  action  of  the  board  is  re- 
quired, to  any  county  or  individual.  Carroll  v.  Alsup,  107 
Tenn.  257  (64  S.  W.  Rep.  193).  ,  The  court  say:  "Numerous 
cases  are  cited  as  sustaininjg  the  contention  that  notice  must  be 
given,  and  that  a  general  notice  such  as  provided  by  the  pres- 
ent act  is  not  sufficient,  but  some  notice  must  be  provided  by  the 
act  itself  to  be  given  to  each  individual  taxpayer  or  property 
owner,  and,  in  the  absence  of  any  provision  for  such  notice  in 
the  act,  the  act  itself  would  be  unconstitutional  and  void,  be- 
cause it  would  impose  a  tax  burden,  and  thus  take  away  the 
property  of  the  owner  without  due  process  of  law ;  and  this  is 
undoubtedly  the  holding  of  some  states  and  authorities.  We 
cite  a  number  of  these,  and,  no  doubt,  others  can  be  collated : 
Kuntz  v.  Sumption,  117  Ind.  i  (19  N.  E.  Rep.  474;  2  L.  R.  A. 
655)  ;  Hagar  v.  Reclamation  Dist.,  iii  U.  S.  701  (4  Sup.  Ct. 
Rep.  663 ;  28  L.  Ed.  569)  ;  Sioux  City  &  P.  Ry.  Co.  v.  Wash- 
ington Co.,  3  Neb.  30 ;  South  Platte  Land  Co.  v.  Board  of  Buf- 
falo Co.  ComVs,  7  Neb.  253 ;  McGee  v.  State,  32  Neb.  149  (49 
N.  W.  Rep.  220) ;  Patten  v.  Green,  13  Cal.  325.  Other  author- 
ities hold  a  different  view,  and  we  are  satisfied,  from  them  and 
reason,  that  the  notice  prescribed  by  the  statute  is  sufficient  to 
warrant  the  action  of  the  board.  Indeed,  it  is  difficult  to  see 
how  any  other  notice  could  be  so  effectual  or  suitable.  The 
primary  function  of  the  board  is  to  equalize  assessments  as  be- 
tween counties,  so  that  assessments  may  be  uniform  and  equal 
throughout  the  state.  If  the  board  finds  it  necessary  to  raise  an 
assessment  on  any  county,  it  is  difficult  to  see  what  other,  better, 
or  further  notice  could  be  required  or  given  than  that  pre- 
scribed by  the  act.  There  is  no  individual  to  whom  such  notice 
could  be  directed,  as  representing  the  county ;  and  why  an  in- 
dividual -should  have  notice  of  a  change  in  his  assessment,  when 
no  notice  is  required  to  be  given  to  the  body  of  taxpayers  in  the 
county,  it  is  difficult  to  see.  It  must  be  conceded  that  tax  pro- 
ceedings, and  especially  assessments,  are  sui  generis,  and  do  not 
require  that  strictness  as  in  controversies  between  individuals, 
and  the  authorities  hold  that  notice  given  in  the  act  itself  is  suf- 
ficient. Cooley,  Tax'n  (2d  Ed.)  p.  364;  i  Desty,  Tax'n,  pp. 
599-602;  State  Railroad  Tax  Cases,  92  U.  S.  575-609  (23  L. 
Ed.  669)  ;  Kentucky  Railroad  Tax  Cases,  115  U.  S.  321  (6 
Sup.  Ct.  Rep.  57 ;  29  L.  Ed.  414)  ;  Railroad  Co.  v.  Worthen,  52 
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Ark.  529  (13  S.  W.  Rep.  254 ;  7  L.  R.  A.  374)  ;  Railroad  Co.  v. 
Backus,  133  Jnd.  513  (33  N.  E.  Rep.  421 ;  18  L.  R.  A.  729)  ;  25 
Am.  &  Eng.  Enc.  Law  254,  and  notes,  where  authorities  pro 
and  con  are  collected ;  25  Am.  &  Eng.  Enc.  Law,  547,  note  i.  In 
Cooley,  Tax'n  {2d(  Ed.)  pp.  364,  365,  it  is  said:  'Of  the  meet- 
ing of  the  court  or  board  the  taxpayer  must  in  some  manner 
be  informed,  either  by  personal  notice,  or  by  some  general  no- 
tice which  is  reasonably  certain  to  reach  him,  or — ^what  is 
equivalent — ^by  some  general  law  which  fixes  a  time  and  place 
of  meeting,  and  of  which  he  must  take  notice.  The  last  is  a 
common  method  of  bringing  the  assessments  to  the  notice  of 
taxpayers,  and  it  is,  perhaps,  the  best  of  all,  because  it  comes 
to  be  generally  understood  and  is  remembered.'  See,  also,  Meth- 
odist Protestant  Church  v.  Mayor,  etc.,  of  Baltimore,  6  Gill, 
391  (48  Am.  Dec.  540)  ;  O'Neal  v.  Bridge  Co.,  18  Md.  26  (78 
Am.  Dec.  669)  ;  State  v.  Runyon,  41  N.  J.  L.  96;  Santa  Clara 
Co.  V.  Southern  Pac.  R.  Co.,  (C.  C.)  18  Fed.  Rep.  410. 

In  the  note  to  Read  v.  Dingess,  8  C.  C.  A.  401  (60  Fed. 
Rep.  21),  is  found  an  excellent  statement  of.  the  law  involved, 
in  these  words :  *It  being  conceded  that  notice  of  a  meeting  of 
the  board  of  equalization  is  necessary,  in  order  to  invest  their 
proceedings  with  the  character  of  due  process  of  law,  it  is  next 
to  be  seen  whether  this  notice  must  be  actual,  personal  notice  to 
each  individual  whose  assessment  is  to  be  affected,  or  whether 
it  may  be  public  or  general.'  In  some  of  the  states  it  is  held  that 
although  the  fixing  by  the  statute  of  a  time  and  place  for  the 
meeting  of  the  board  of  equalization  is  intended  to  operate  as  a 
general  notice  to  any  person  who  may  feel  aggrieved,  yet  the 
board  cannot  at  any  time  increase  and  assess  valuation  with- 
out actual  notice  to  the  person  whose  rights  or  interests  are  to  be 
affected  thereby.  Sioux  City  &  P.  R.  Co.  v.  Washington  Co.,  3 
Neb.  30;  South  Platte  Land  Co.  v.  Board  of  Buffalo  Co. 
ComVs,  7  Neb.  253 ;  McGee  v.  State,  32  Neb.  149  (49  N.  W. 
Rep.  220)  ;  Patten  v.  Green,  13  Cal.  325.  But  the  great  pre- 
ponderance of  authority  is  to  the  effect  that  if  a  public  statute, 
of  which  all  persons  are  bound  to  take  notice,  specifies  the  day 
and  place  when  the  board  of  equalization  shall  meet,  a  person 
affected  by  its  action  cannot  complain  that  such  action  was 
taken  without  notice  to  him.  Santa  Clara  Co.  v.  Southern 
Pac.  R.  Co.,  (C.  C)  18  Fed.  Rep.  385:  Methodist  Protestant 
Church  V.  Mayor,  etc.,  of  Baltimore,  6  Gill,  391  (48  Am.  Dec. 
540)  ;  O'Neal  v.  Bridge  Co.,  18  Md.  26  (78  Am.  Dec.  669)  ; 
State  V.  Runyon,  41  N.  J.  L.  98;  Nixon  v.  Ruple,  30  N.  J.  L. 


§  794, 795  TAXES  and  tax  titles.  764 

58;  Railroad  Co.  v.  Worthen,  52  Ark.  529  (13  S.  W.  Rq>. 
254 ;  7  L.  R.  A.  374)  ;  Hambleton  v.  Dempsey,  20  O.  St.  168 ; 
State  V.  New  Lindell  Hotel  Co.,  9  Mo.  App.  450.  And,  on  the 
same  principle,  a  published  general  notice  of  the  meeting  of  the 
board  of  equalization  is  sufficient  to  give  authority  to  act  upon 
individual  assessments.  Lamb  v.  Connolly,  122  N.  Y.  531  (25 
N.  E.  Rep.  1042)  ;  Terrel  v.  Wheeler,  123  N.  Y.  76  (25  N.  E. 
Rep.  329)  ;  Fithian  v.  Wheeler,  125  N.  Y.  696  (26  N.  E.  Rep. 

141)." 


Sec.  795.  Lien  for  taxes.  The  lien  of  taxes  accruing 
upon  lands  of  a  decedent  pending  administration  of  his  estate, 
upon  a  sale  of  the  lands  by  order  of  court,  is  transferred  to  the 
funds  arising  from  such  sale.  Herrington  v.  Tolbert,  no  Ga. 
528  (35  S.  E.  Rep.  687).  The  holder  of  a  voidable  tax  deed 
who  quitclaims  the  land  to  the  owner  and  as  a  consideration  for 
his  conveyance  takes  a  note  and  mortgage  on  the  land  to  secure 
its  payment,  thereby  waives  his  tax  lien,  and  his  mortgage  is 
subject  to  a  prior  mortgage  on  the  premises.  Marple  v.  Mar- 
pie,  63  Kan.  426*  (65  Pac.  Rep.  645).  Under  Conn.  Gen.  Stat., 
§  3890,  providing  that  "the  estate  of  any  person  in  any  portion 
of  real  estate  which  is  by  law  set  in  his  list  for  taxation  shall 
be  subject  to  a  lien  for  that  part  of  his  taxes  which  is  laid 
upon  the  valuation  of  said  real  estate  as  found  in  said  list  when 
finally  completed,'*  it  is  held  as  a  general  rule  that  each 
separate  portion  of  real  estate  is  subject  to  a  lien  only 
for  that  part  of  the  tax  which  is  laid  upon  the  valua- 
tion of  that  part,  as  found  in  the  list  when  finally  com- 
pleted. City  of  Meriden  v.  Maloney,  74  Conn.  90  (49  Atl. 
Rep.  897).  \Miere  several  city  lots  belonging  to  an  insolvent 
debtor  were  sold  to  satisfy  the  claims  of  various  creditors,  a 
city  seeking  to  enforce  a  lien  for  taxes  on  the  proceeds,  in  pro- 
ceedings to  which  a  mortgage  creditor  who  had  purchased  the 
part  of  the  property  mortgaged  to  him  was  the  only  party, 
can  require  such  creditor  to  pay  out  of  the  amount  adjudged  to 
him  by  reason  of  his  mortgage  debt  only  the  taxes  on  the  prop- 
erty which  he  bought  in  satisfaction  of  that  debt.  Board  of 
Councilmen  v.  Farmers'  Bank,  (Ky.)  61  S.  W.  Rep.  458  (22 
Ky.  Law  Rep.  1738).  In  Nebraska  a  land  tax  creates  no  per- 
sonal liability  against  the  owner  of  the  land ;  but  such  tax  must 
be  collected,  if  at  all,  by  a  sale  of  the  particular  tract  against 
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which  it  is  charged,  and  upon  which  it  is,  by  the  statute,  made 
a  specific  lien.  Toy  v.  McHugh,  62  Neb.  820  (87  N.  W.  Rep. 
1659).  Under  Neb.  Comp.  Stat.,  ch.  TJ,  art.  i,  §  116,  the  sub- 
sequent payment  of  taxes  on  land  sold  for  ta^es,  by  the  pur- 
chaser thereof,  does  not  operate  to  extinguish  the  tax  lien,  but 
it  passes  to  him.  Toy  v.  McHugh,  62  Neb.  820  (87  N.  W. 
Rep.  1059).  N.  J.  Gen.  Stat.,  p.  3374,  "Martin  Act,"  §  13,  con- 
strued and  applied — effect  on  tax  lien.  State  v.  City  of  Cam- 
den, 66  N.  J.  L.  520  (49  Atl.  Rep.  1082). 


Sec.  796.  Taxes  levied  on  personalty  as  a  lien  on 
realty — Priority.  Under  the  Colorado  statute,  real  estate 
may  be  sold  for  delinquent  taxes  levied  on  the  owner's  person- 
alty, but  a  sale  for  taxes,  part  of  which  were  levied  on  the 
value  of  improvements  on  another  parcel  of  land,  is  void. 
Cramer  v.  Armstrong,  28  Colo.  496  (66  Pac.  Rep.  889).  Wyo. 
Rev.  Stat.,  §  1859,  niaking  taxes  levied  on  personal  property  a 
lien  on  the  real  property  of  the  owner,  does  not  expressly  make 
such  lien  prior  to  existing  liens  and  incumbrances ;  and,  con- 
struing this  statute,  it  is  held  that  such  a  tax  lien  is  not  su- 
perior to  a  valid  mortgage  taken  in  good  faith  on  the  land  of 
the  taxpayer  before  the  lien  for  taxes  attached.  Loban  v. 
State,  9  Wyo.  377  (64  Pac.  Rep.  82).  The  court  say:  "Al- 
though, by  the  terms  of  §  1870,  taxes  levied  upon  personal  prop- 
erty are  a  lien  upon  the  real  estate  owned  by  the  person  from 
whom  such  personal  taxes  are  due,  it  is  to  be  observed  that  the 
lien  thus  provided  for  is  not  expressly  made  prior  or  superior 
to  any  other  existing  lien  or  incumbrance.  A  lien  is  created 
merely,  without  any  attempt  to  fix  its  priority  in  respect  to 
other  liens.  It  would  seem  that,  had  the  legislature  intended 
to  impart  to  the  lien  of  the  personal  tax  upon  land  of  the  tax- 
payer a  priority  over  antecedent  liens  placed  upon  the  prop- 
erty by  the  owner  in  good  faith,  that  intention  would  have 
been  expressed  by  plain  and  apt  language.  Indeed,  we  think 
the  duty  to  have  done  so  to  be  clear.  But  this  matter  has  re- 
cently received  the  consideration  of  other  courts,  where  the 
whole  question  has  been  ably  and  exhaustively  discussed,  and 
the  conclusion  reached  that,  under  statutes  very  much  like  our 
own,  and  not  at  all  dissimilar  in  principle,  the  lien  of  the  per- 
sonal tax  upon  the  land  of  the  owner  of  the  personal  property 
assessed  is  not  superior,  but  is  inferior,  to  antecedent  incum- 
brances.   GiflFord  v.  Callaway,  8  Colo.  App.  359  (46  Pac.  Rep. 
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626)  ;  Bibbins  v.  Clark,  90  la.  230  (57  N.  W.  Rep.  884;  59  N. 
W.  Rep.  290 ;  29  L.  R.  A.  278)  ;  Miller  v.  Anderson,  i  S.  Dak. 
539  (47  N.  W.  Rep.  957;  11  L.  R.  A.  317).  As  our  views  arc 
in  accord  with  the  decision  in  those  cases,  we  deem  any  elabor- 
ate discussion  on  our  part  at  this  time  unnecessary,  and  we 
will,  therefore,  content  ourselves  with  brief  references  to  the 
cases  cited.  The  statute  of  Iowa  provides  that  'ta;ces  due  from 
any  person  upon  personal  property  shall  be  a  lien  upon  any  real 
property  owned  by  such  person,  or  to  which  he  may  acquire 
title.'  Code,  §  1400.  The  supreme  court  of  that  state,  when 
the  question  was  first  presented,  held  that  the  lien  upon  the 
land  thus  created  was  superior  to  any  right  acquired  by  the 
holders  of  a  prior  mortgage  by  virtue  of  a  foreclosure  and  sale 
of  the  property.  Trust  Co.  v.  Young,  81  la.  732  (39  N.  W. 
Rep.  116;  46  N.  W.  Rep.  1103;  10  L.  R.  A.  478).  The  ques- 
tion again  coming  before  the  court  in  Bibbins  v.  Qark,  90  la. 
230  (57  N.  W.  Rep.  884;  59  N.  W.  Rep.  290;  29  L.  R.  A. 
278),  a  different  conclusion  was  announced,  and  the  former 
case  overruled.  In  the  case  last  cited  it  was  said :  *To  hold  that 
a  mere  statutory  creation  of  a  lien  upon  real  estate,  without 
more,  is  equivalent  to,  and  to  be  construed  as,  creating  a  lien 
superior  to  existing  liens  thereon,  is,  as  it  seems  to  us,  not  only 
overriding  all  rules  of  construction,  but  it  is  inconsistent  with 
our  holding  in  the  construction  of  other  statutes  where  similar 
language  is  employed.'  The  court  concludes  its  opinion  by 
saying :  'All  that  the  statute  provides  as  to  personal  tax  being 
a  lien  upon  real  estate  is  that  it  shall  be  a  lien,  and  as  such  it 
must  be  held  to  come  within  the  general  rule  that  its  priority  is 
to  be  determined  as  of  the  time  the  lien  attached.'  The  statute 
of  South  Dakota  is  practically  the  same  as  our  own.  In  the 
case  of  Miller  v.  Anderson,  i  S.  Dak.  539  (47  N.  W.  Rep. 
957;  II  L.  R.  A.  317),  the  opinion  exhaustively  considers  the 
precise  question,  and  concludes  that  the  statute  'creates  a  lien 
in  favor  of  the  tax  creditors  upon  such  real  estate,  but  that 
such  lien,  depending  alone  upon  this  statute,  has  no  greater 
force  than  the  statute  expressly  gives  it,  and,  the  legislature 
having  manifested  no  intention  of  giving  it  peculiar  or  extra- 
ordinary force,  or  of  defining  its  rank  as  a  lien,  such  ques- 
tions must  be  governed  by  the  general  statutes  of  the  state  upon 
the  subject  of  liens.'  The  same  construction  was  given  the 
Colorado  statute  in  the  case  of  GiflFord  v.  Callaway,  8  Colo. 
App.  359  (46  Pac^.  Rep.  626),  by  the  court  of  appeals  of  that 
state  in  an  opinion  of  much  force,  and  containing  a  learned 
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review  of  the  principles  underlying  the  question.  See,  also.  State 
V.  Mayor,  etc.,  42  N.  J.  L.  38;  Gormley's  Appeal,  27  Pa.  St. 
49.  We  are  unable  to  find  ground  for  a  different  construc- 
tion of  our  statutes.  We  do  not  think  that  their  effect  is  to  fix 
the  priority  of  such  a  tax  lien  as  we  are  considering  in  this 
case.  There  is  no  reason,  in  our  judgment,  for  holding  that 
the  statutes  of  this  state  impart  to  the  personal  tax  lien  a  su- 
perior priority  over  a  valid  incumbrance  taken  in  good  faith 
upon  the  land  of  the  taxpayer,  before  the  lien  of  the  tax  has 
taken  effect.  The  injurious  consequences  that  would  attend 
such  a  priority  of  the  tax  lien  as  is  contended  for  in  the  case  at 
bar  must  readily  occur  to  the  mind  of  any  one,  and  is  fully 
set  out  in  the  South  Dakota  and  Colorado  cases  referred  to.  In 
many  instances  the  security  of  a  mortgage  of  lands  would  be 
rendered  not  only  unsafe,  but  might  be  entirely  destroyed,  by 
events  occurring  subsequent  to  the  execution  of  the  mortgage 
which  could  not  have  been  reasonably  anticipated.  Instead  of 
being  a  reliable  security,  a  real-estate  mortgage  would  become 
quite  unreliable  if  a  rule  of  priority  should  prevail,  such  as  the 
collector  insists  on." 

Sec.  797.  Publication  of  delinquent  list — ^Notice  of  tax 
sale.  In  Arkansas  where  a  list  of  lands  returned  delinquent 
for  nonpayment  of  taxes  is  not  published  as  the  law  requires 
prior  to  the  sale,  the  sale  of  the  lands  for  such  taxes  is  void. 
Thweatt  v.  Howard,  68  Ark.  426  (59  S.  W.  Rep.  764).  N. 
Dak.  Comp.  Laws  1897,  ch.  67  construed  and  applied — ^publi- 
cation of  delinquent  tax  list  on  order  made  by  county  commis- 
sioners convened  in  special  session.  Emmons  County  v.  Lands 
of  First  Nat.  Bank,  9  N.  Dak.  583  (84  N.  W.  Rep.  379). 
Thirty  days  publicatioi^  of  a  notice  of  tax  sale  is  given  by  one 
insertion  of  the  advertisement  of  such  a  sale  in  each  calendar 
week  during  the  period  of  thirty  days  immediately  preceding 
the  day  of  sale,  where  the  first  insertion  appears  at  lease  thirty 
days  before  the  sale.  Montford  v.  Allen,  iii  Ga.  18  (36  S.  E. 
Rep.  305).  It  is  a  sufficient  compliance  with  a  statute,  re- 
quiring advertisements  to  be  made  once  a  week  for  thirty  days, 
that  such  advertisements  appear  once  in  each  calendar  week 
during  that  time,  though  more  than  seven  days  may  intervene 
between  two  publications.  Hassen  v.  Mauberret,  52  La.  Ann. 
1565  (28  So.  Rep.  167),  following;  In  re  City  of  New  Or- 
leans, 52,  La.  Ann.  1073  (27  So.  Rep.  592).  In  Alabama  a  tax 
deed  executed  in  1893  is  not  available  as  a  muniment  of  title 
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without  proof  of  the  giving  of  the  notice  of  the  tax  sale,  as  re- 
quired by  Code  1886,  §  576.  McKinnon  v.  Mixon,  128  Ala. 
612  (29  So.  Rep.  690).  La.  Const.  1879,  ^^t-  ^^o  construed 
and  applied — notice  of  tax  sale.  Kohlman  v.  Glaudi,  52  La. 
Ann.  700  (27  So.  Rep.  1 16)  ;  In  re  City  of  New  Orleans,  52 
La.  Ann.  1073  {2y  So.  Rep.  592)  ;  Adolph  v.  Richardson,  52 
La.  Ann.  1156  {2y  So.  Rep.  665)  ;  Hansen  v.  Mauberret,  52 
La.  Ann.  1565  (28  So.  Rep.  167) ;  Welsh  v.  Augusti,  52  La. 
Ann.  1949  (28  So.  Rep.  363).  For  additional  .Louisiana  cases 
on  subject  of  notice  of  tax  sales,  see  Wellman  v.  Willis,  52  La. 
Ann.  1445  (27  So.  Rep.  732) ;  Tensas  Delta  Land  Co.  v. 
Sholars,  105  La.  357  (29  So.  Rep.  908).  In  Masachusetts  it 
is  held  that  where  land  is  sold  for  the  taxes  for  two  years,  the 
notice  of  sale  must  state  the  exact  amount  of  the  tax  for  each 
year  and  the  year  for  which  it  was  assessed.  Lancy  v.  Snow, 
180  Mass.  411  (62  N.  E.  Rep.  735).  Mich.  Pub.  Laws  1893, 
No.  206,  §  79  construed  and  applied — ^publication  by  auditor 
general  of  notice  of  state  land  bid  in  for  taxes.  Munroe  v. 
Winegar,  128  Mich.  309  (87  N.  W.  Rep.  396).  The  publica- 
tion and  posting  of  a  notice  of  a  tax  sale  for  the  time  and  in  the 
manner  prescribed  by  N.  Mex.  Comp.  Laws,  1897,  §§  4075, 
4076,  is  a  fundamental  prerequisite  to  a  valid  sale.  Blackwell 
V.  First  Nat.  Bank,  10  N.  Mex.  555  (63  Pac.  Rep.  43).  A 
statute  (N.  Dak.  Rev.  Codes,  §  1255)  requiring  the  publica- 
tion of  notice  of  a  tax  sale  "once  a  week  for  three  consecutive 
weeks  preceding  the  sale,"  means  that  the  publication  must 

continue  for  and  during  three  full  weeks  of  seven  days  each, 
a  total  period  of  twenty-one  days,  preceding  the  sale;  and  a 
tax  deed  based  on  a  sale. the  notice  of  which  was  first  pub- 
lished eighteen  days  before  the  sale,  is  void.  Dever  v.  Corn- 
well,  10  N.  Dak.  123  (86  N.  W.  Rep.  227).  N.  Dak.  Comp. 
Laws,  §  1620  construed  and  applied — ^notice  of  sale — ^particu- 
lar notice  held  insufficient  on  account  of  want  of  proper  de- 
scription. Sweigle  v.  Gates,  9  N.  Dak.  538  (84  N.  W.  Rep. 
481).  A  notice  of  a  tax  sale  stating  that  the  lands  would  be 
sold  at  a  time  designated  "in  the  town  of  B."  without  stating 
where,  is  insufficient,  under  Wis.  Rev.  Stat.,  §  11 30,  requiring 
such  notice  to  state  that  the  lands  shall  be  sold  by  public  auc- 
tion "at  some  public  place,  naming  the  same,  at  the  seat  of  jus- 
tice of  the  county."  Midlothian  Iron-Min.  Co.  v.  Dahlby,  108 
Wis.  195  (84  N.  W.  Rep.  152).  Particular  notice  of  tax  sale 
held  sufficient.  Towle  v.  St.  Paul  Permanent  Loan  Co.,  84 
Minn.  105  (86  N.  W.  Rep.  781). 
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Sec.  798.    Sale  of  land  for  taxes — Miscellaneous  notes. 

Unless  otherwise  provided,  the  power  to  sell  lands  for  taxes 
must  be  exercised  within  the  period  during  which  such  taxes 
remain  a  lien  upon  the  land  to  be  sold.  State  v.  City  of  Cam- 
den, 66  N.  J.  L.  520  (49  Atl.  Rep.  1082).  In  Nebraska  no 
distinction  is  made  between  sales  that  are  void  for  mere  irreg- 
ularities and  those  that  are  void  for  want  of  authority  in  the 
treasurer  to  sell.  Adams  v.  Osgood,  60  Neb.  779  (84  N.  W. 
Rep.  257).  In  Louisiana  it  is  held  that  the  fact  that  property 
which  is  subject  to  taxation  may  be  under  seizure  in  the  hands 
of  the  sheriff  when  the  time  fixed  by  law  for  the  enforcement 
of  the  delinquent  taxes  is  reached  is  no  obstacle  whatever  to 
the  prosecution  of  the  state's  demand.  Fowler  v.  Beasley,  52 
La.  Ann.  2054  (28  So.  Rep.  322).  La.  Laws  1884,  Act  No. 
82  construed  and  applied — sale  to  state — ^title  of  subsequent 
purchaser.  West  v.  Negrotto,  52  La.  Ann.  381  (27  So.  Rep. 
75)  ;  Kohlman  v.  Glaudi,  52  La.  Ann.  700  (xj  So.  Rep.  116)  : 
Gowland  v.  City  of  New  Orleans,  52  La.  Ann.  2042  (28  So. 
Rep.  358)  ;  Millaudon  v.  Gallagher,  104  La.  713  (29  So.  Rep. 
307).  Mass.  Stat.  1888,  ch.  390,  §  40  construed  and  applied — 
surplus  arising  from  tax  sale — rights  of  owner,  mortgagee  and 
other  creditors.  Cummins  v.  Christie,  179  Mass.  74  (60  N. 
E.  Rep.  396;  88  Am.  St.  Rep.  357)  ;  Worcester  v.  City  of  Bos- 
ton, 179  Mass.  41  (60  N.  E.  Rep.  410).  Construing  and  ap- 
plying 3  N.  J.  Gen.  Stat.,  p.  3353,  g§  331,  334,  338,  it  is  held 
that  where  two  separate  tracts  of  land  are  separately  assessed 
for  taxes,  each  tract  must  be  sold  by  itself  for  the  unpaid  tax 
on  it.  State  v.  Township  Committee  of  Lodi,  66  N.  J.  L. 
102  (48  Atl.  Rep.  517).  I'uder  Pa.  Laws  1844,  p.  501  a  sale 
of  seated  lands  for  taxes,  when  there  is  personal  property  on 
them  out  of  which  the  taxes  could  be  made,  is  void.  Simpson 
V.  Meyers,  197  Pa.  St.  522  (47  Atl.  Rep.  868).  Tenn.  Laws 
1897,  ch.  I,  §§  63,  66;  Laws  1899,  ch.  435,  §  59,  construed  and 
applied — sale  of  lands  to  state  treasurer — filing  list  and  cer- 
tification— confirmation  of  sale.  State  v.  Dugan,  105  Tenn. 
245  (58  S.  W.  Rep.  259)  ;  Condon  v.  Galbraith,  106  Tenn.  14 
(58  S.  W.  Rep.  916).  Va.  Code,  §  666,  as  amended  by  Laws 
1897-98,  p.  343,  construed  and  applied — application  to  pur- 
chase land  sold  to  the  state  for  delinquent  taxes — ^proceedings 
by  owner  to  remove  such  apQlJcation.  Baker  v.  Briggs,  99  Va. 
360  (38  S.  E.  Rep.  277)  ;  Baker  v.  Buckner,  99  Va.  368  (38 
S.  E.  Rep.  280).    W.  Va.  Const.,  art.  13,  §  3  construed  and  ap- 
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plied — purchase  of  lands  by  state — rights  of  subsequent  gran- 
tee.   State  V.  Collins,  48  W.  Va.  64  (35  S.  E.  Rep.  840). 

Sec.  799.  Who  may  purchase  at  tax  sale.  A  purchaser 
of  land  at  an  execution  sale  which  has  been  set  aside  may 
purchase  the  same  at  a  subsequent  tax  sale.  Thayer  v.  Hart- 
man,  78  Miss.  590  (29  So.  Rep.  396).  A  voluntary  grantee  of 
lands,  by  subsequently  purchasing  them  at  a  tax  sale,  cannot 
defeat  prior  liens  and  equities  existing  against  her  grantor. 
North  American  Trust  Co.  v.  Lanier,  78  Miss.  418  (28  So. 
Rep.  804 ;  84  Am.  St.  Rep.  635 ) .  A  tenant  not  under  any  duty 
or  obligation  to  pay  taxes  on  the  leased  premises  may  purchase 
the  same  at  a  tax  sale  and  thus  acquire  an  adverse  title  against 
his  former  landlord.  Smith  v.  Newman,  62  Kan.  318  (62 
Pac  Rep.  loii ;  53  L.  R.  A.  943).  A  mortgagee  cannot  ac- 
quire a  valid  tax  title  against  his  mortgagor.  Jordan  v.  War- 
ner's Estate,  107  Wis.  539  (83  N.  W.  Rep.  946).  A  mort- 
gagee, after  assigning  the  mortgage,  may  acquire  a  tax  title  to 
the  mortgaged  premises,  although  he  has  guaranteed  the  pay- 
ment of  th^  mortgage  debt,  but  where  it  would  be  inequitable 
to  allow*  his  tax  title  to  defeat  the  title  of  his  assignee,  the  lat- 
ter will  be  allowed  a  reasonable  time  to  redeem.  Manhattan 
Trust  Co.  v.  Richards  Trust  Co.,  13  S.  Dak.  377  (83  N.  W. 
Rep.  425).  The  holder  of  a  mortgage  who  assigns  the  same 
and  afterward  becomes  the  assignee's  agent  for  the  collection 
of  the  installments  of  interest  as  they  become  due,  cannot 
acquire  title  to  property  by  purchase  at  tax  sale,  though  he 
had  not  guaranteed  the  loan.  Bush  v.  Froelich,  14  S.  Dak. 
62  (84  N.  W.  Rep.  230).  A  mortgagor  cannot  purchase  a  tax 
title  to  the  mortgaged  land,  and  then  set  it  up  to  defeat  the 
mortgage,  nor  can  he  evade  this  rule  by  purchasing  the  title 
in  his  wife's  name  and  permit  her  to  set  up  the  tax  title  thus 
acquired  to  defeat  the  mortgage.  Chamberlain  v.  Forbes,  126 
Mich.  86  (85  N.  W.  Rep.  253).  One  who  guarantees  the 
payment  of  a  note  and  mortgage  cannot  obtain  a  lien  upon  the 
premises,  as  against  the.  holder  of  the  note  and  mortgage,  by 
purchasing  the  real  estate  at  tax  sale.  Concordia  Loan  &  T. 
Co.  V.  Parrotte,  62  Neb.  629  (87  N.  W.  Rep.  348).  Citing, 
Howard  Inv.  Co.  v.  Benton  Land  Co.,  5  Kan.  App.  716  (46 
Pac.  Rep.  989).  The  possession  of  a  surviving  husband  or 
wife  of  a  homestead,  under  Kurd's  111.  Rev.  Stat.  1899,  ch.  52,  § 
2,  is  in  the  nature  of  that  of  a  life  tenancy,  and  the  possessor  can- 
not acquire  title  to  the  property  by  purchase  at  a  tax  sale  made 
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for  taxes  which  it  was  his  duty  to  pay.  Hanna  v.  Palmer,  194 
111.  41  (61  N.  E.  Rep.  105 1 ;  56  L.  R.  A.  93).  A  widow  in 
possession  of  lands  of  her  deceased  husband  in  which  she  has 
a  right  of  dower,  cannot  acquire  a  tax  title  thereto  as  against 
one  claiming  as  purchaser  of  the  lands  under  a  judgment  de- 
creeing its  sale  in  satisfaction  of  mortgage  liens  in  the  execu- 
tion of  which  she  joined,  where  such  decree  provided  for  the 
payment  of  any  surplus  to  her.  Life  Ins.  Co.  of  Virginia,  v. 
Day,  127  N.  C.  133  (37  S.  E.  Rep.  158).  Mills'  Ann.  Colo. 
Stat.,  §  3888  et  seq.  construed  and  applied — validity  of  pur- 
chase by  county.  Lovelace  v.  Tabor  Mines  &  Mills  Co.,  29 
Colo.  62  (66  Pac.  Rep.  892). 

Sec,  800.  Title  and  rights  of  purchaser  at  tax  sale.  A 
valid  tax  sale  cuts  off  the  interest  of  contingent  remainder- 
men. Hazlip  v.  Nunnery,  Miss.  (29  So.  Rep.  821). 
The  rule  of  caveat  emptor  applies  to  tax  sales;  and  a  pur- 
chaser of  real  estate  at  delinquent  tax  sdle  is  charged  with 
notice  of  the  public  records  showing  the  manner  in  which  taxes 
for  municipal  purposes  charged  against  the  real  estate  pur- 
chased were  levied  by  the  city  authorities  empowered  by  the 
law  to  levy  such  taxes.  Martin  v.  Kearney  County,  62  Neb. 
538  (87  N.  W.  Rep.  351).  In  North  Carolina  a  county  pur- 
chasing land  at  a  tax  sale  becomes  merely  a  mortgagee  with 
right  to  foreclosure,  and  one  obtaining  a  deed  through  an  as- 
signment of  certificate  of  purchase  in  such  a  case  obtains  the 
same  rights.  Kerner  v.  Boston  Cottage  Co.,  126  N.  C.  356  (35 
S.  E.  Rep.  590).  A  purchase  at  a  tax  sale  by  the  owner  of  the 
real  estate  sold  constitutes  merely  a  payment  of  the  tax,  al- 
though he  causes  the  tax  certificate  to  be  issued  to  his  brother, 
Stewart  v.  Elliott,  63  Kan.  851  (66  Pac.  Rep.  986).  An  of- 
ficer making  a  tax  sale,  who  extends  credit  to  the  purchaser  for 
part  of  the  purchase  price  on  the  faith  of  the  latter's  promise 
to  pay,  which  is  not  fulfilled  until  barred  by  the  statute  of  lim- 
itations, although  he  has  been  compelled  to  account  to  the 
state  for  the  amount  unpaid,  cannot  enforce  against  such  delin- 
quent purchaser  any  legal  or  equitable  right  to  the-  property 
sold  to  him.    Anderson  v.  Frazier,  112  Ga.  66  (37  S.  E.  Rep. 

93)- 

Sec.  801.  Rights  and  remedies  of  purchasier  at  invalid 
tax  sale.  The  right  of  a  purchaser  at  an  irregular  or  void 
tax  sale  to  have  a  lien  upon  the  property  sold  for  taxes  paid  at 
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the  sale  or  for  any  subsequent  taxes  paid  thereunder,  is  statu- 
tory ;  and  such  a  lien  cannot  be  created  by  retroactive  legisla- 
tion. Blackwell  v.  First  Nat.  Bank,  lo  N.  M.  555  (63  Pac. 
Rep.  43).  In  support  of  the  first  proposition,  see,  also,  Mar- 
tin V.  Kearney  County,  62  Neb.  538  (87  N.  W.  Rep.  351). 
In  Nebraska  a  purchaser  at  an  invalid  or  void  tax  sale  is  sub- 
rogated to  the  rights  of  the  public.  Green  v.  Hellman,  61 
Neb.  875  (86  N.  W.  Rep.  912)  ;  Carman  v.  Harris,  61  Neb. 
635  (85  N.  W.  Rep.  848) .  The  holder  of  a  tax-sale  certificate 
is  subrogated  to  the  rights  of  the  public  in  any  taxes  which  he 
pays  for  the  purpose  of  protecting  his  lien,  whether  such  taxes 
were  levied  before  or  after  he  became  the  owner  of  such  lien ; 
and  this  lien  may  be  enforced  by  an  action  in  the  nature  of  a 
suit  to  forclose  a  real  estate  mortgage.  Adams  v.  Osgood,  6a 
Neb.  779  (84  N.  W.  Rep.  257).  The  principle  of  this  case 
is  followed  in  the  case  of  John  v.  Council,  61  Neb.  267  (85  N. 
W.  Rep.  82).  Under  Kan.  Gen.  Stat.  1897,  ch.  158,  §  205,  the 
holder  of  a  tax  deed,  who  has  been  defeated  in  an  action  for  the 
recovery  of  the  land  sold,  is  entitled  to  a  lien  upon  the  prem- 
ises for  the  full  amount  of  all  taxes  paid  on  such  lands,  with  all 
interest  and  costs  as  allowed  by  law.  If  the  owner  of  real 
estate  wishes  to  test  the  legality  of  ^iny  taxes  levied  upon  his 
land,  so  far  as  their  lien  thereon  is  concerned,  he  must  do  so 
before  the  tax  deed  is  issued.  Barker  v.  McCartney,  10  Kan. 
App.  130  (62  Pac.  Rep.  439)  ;  McAUaster  v.  Polenqueen,  10 
Kan.  App.  140  (62  Pac.  Rep.  440).  A  purchaser  of  land  at  a 
tax  sale  who  takes  possession  thereof  without  giving  the  six 
months  notice,  required  by  Mich.  Laws  1897,  ^^^'  No.  229,  § 
142,  cannot  recover  the  purchase  price  and  the  amount  of  the 
taxes  subsequently  paid  and  the  value  of  the  improvements 
made  upon  the  land  during  his  occupancy  in  a  proceeding  to 
vacate  the  decree  under  which  he  purchased.  Corrigan  v. 
Davis,  125  Mich.  125  (83  N.  W.  Rep.  1020).  Mich.  Pub. 
Laws  1899,  p.  430,  §  73  construed  and  applied — setting  aside 
sale  of  state  tax  land — ^refundment  by  auditor  general  to  pur- 
chaser. O'Connor  v.  Auditor  General,  127  Mich.  553  (86  N. 
W.  Rep,  1023).  The  owner  of  land  cannot  defeat  the  collec- 
tion by  a  county  as  taxes  of  payment  made  by  it  as  a  refund- 
ment to  the  holder  of  an  invalid  tax  title,  under  Minn.  Gen. 
Stat.  1894,  §  1610,  on  the  ground  of  the  laches  of  such  holder 
in  bringing  an  action  to  test  his  title.  Qay  Co.  v.  Murphy, 
Minn.  (83  N.  W.  Rep.  991).  The  grantee  of  the  state 
of  lands  not  rightly  sold  for  taxes  must  answer  to  the  rightful 


773  EPITOME  OF  CASES  §  801, 802 

owner  thereof  in  a  suit  brought  within  two  years  from  the  date 
of  the  sale,  and  such  grantee  is  remitted  to  an  application  to  the 
state  to  refund  him  his  money.  Pool  v.  Evans,  57  S.  C.  78 
(35  S.  E.  Rep.  436).  Upon  a  decree  quieting  title  and  can- 
celling* a  tax  deed  as  a  cloud  on  the  title,  it  is  proper  to  allow 
the  defendant  merely  legal  interest  on  the  amount  paid  at  the 
tax  sale,  and  not  the  interest  required  to  be  paid  to  effect  a  re- 
emption  under  the  statute.  Glos  v.  Gerrity,  190  111.  545  (60 
N.  E.  Rep.  833).  A  purchaser  of  lands  at  a  void  tax  sale  is 
entitled  to  a  lien  for  the  purchase  price  and  taxes  subsequently 
paid;  and  under  Shannon's  Tenn.  Code,  §  5009,  such  a  pur- 
chaser is  entitled,  on  a  decree  setting  aside  -such  sale,  to  a  lien 
for  improvements  erected  by  him,  to  the  extent  that  they  en- 
hance the  value  of  such  lands,  less  rents  and  profits.  Strother 
v.  Reilly,  105  Tenn.  48  (58  S.  W.  Rep.  332).  A  purchaser  of 
real  estate  at  delinquent  tax  sale  is  charged  with  notice  of 
the  public  records  showing  the  manner  in  which  taxes  for 
municipal  purposes  charged  against  the  real  estate  purchased 
were  levied  by  the  city  authorities  empowered  by  law  to  levy 
such  taxes.  Irregular  action  by  a  city  council  in  making  a 
levy  of  taxes  for~municipal  purposes,  resulting  in  the  levy  be- 
ing declared  illegal  and  void,  is  not  "a  mistake  or  wrongful 
act  of  the  county  treasurer  or  other  officer,"  within  the  mean- 
ing of  Neb.  Comp.  Stat.,  ch.  'j'j,  §  131,  for  which  the  county 
can  be  held  liable  to  refund  to  a  purchaser  at  the  delinquent  tax 
sale  the  illegal  taxes  so  attempted  to  be  levied.  Martin  v. 
Kearney  County,  62  Neb.  538  (87  N.  W.  Rep.  351).  Mills' 
Ann.  Colo.  Stat.,  §  3776  construed  and  applied — ^recovery  from 
county  by  purchaser  at  void  tax  sale.  Board  of  Com'rs  v. 
Whelen,  28  Colo.  435  (65  Pac.  Rep.  38). 

Sec.  802.  Irregularities  sufficient  to  avoid  or  inval- 
idate a  tax  sale.  An  attempted  tax  levy  without  authority 
of  law  is  no  levy,  and  a  tax  sale  resting  thereon  is  void,  Dever 
V.  Cornwell,  10  N.  Dak.  123  (86  N.  W.  Rep.  227)  ;  and  a 
sale  for  taxes  which  include  an  illegal  levy  is  invalid,  Choat 
V.  Phelps,  63  Kan.  762  (66  Pac.  Rep.  1002).  Unless  saved  by 
the  language  of  a  particular  statute,  a  sale  of  property  for  more 
taxes  than  are  legally  assessed  is  invalid ;  but,  where  the  legal 
taxes  can  be  separated  from  the  illegal,  the  payment  of  the 
former  will  be  required  as  a  condition  to  the  relief  asked. 
Hansen  v.  Mauberret,  52  La.  Ann.  1565  (28  So.  Rep.  167). 
Citing  Myrick  v.  City  of  La  Crosse,  17  Wis.  442 ;  Bond  v.  City 
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of  Kenosha,  17  Wis.  284;  Palmer  v.  Napoleon  Tp.,  16  Mich. 
176;  0)nway  v.  Board,  15  Mich.  257;  Frazer  v.  Siebern,  16 
O.  St  615.  A  tax  sale  of  land  based  upon  a  collector's  re- 
turn to  the  town  clerk  which  only  describes  the  land  as  "On 
Brown  road,"  passes  no  title.  Burgess  ^.  Robinson,  95  Me. 
120  (49  Atl.  Rep.  606). 

Where  there  is  a  joint  assessment  of  certain  parcels  of 
land  at  one  valuation  for  the  whole,  a  separate  sale  of  each  is 
void.  Mouse  v.  Gumble,  78  Miss.  259  (29  So.  Rep.  71).  The 
court  say:  "Where  several  parcels  of  land  are  assessed  as  an 
entirety  at  one  sunt,  and  a  part  of  the  tract,  when  offered  for 
sale,  will  not  bring  the  tax  assessed  on  the  property,  then  the 
entire  tract  must  be  sold  together,  and  it  is  not  competent  for 
the  tax  collector  to  apportion  the  tax  to  separate  parts  of  the 
tract,  and  to  sell  the  several  parts  of  the  tract  separately,  and 
if  he  do  so  his  action  is  illegal,  and  the  sale  is  void.  In  O'Neill 
V.  Tyler,  3  N.  Dak.  47  (53  N.  W.  Rep.  434),  where  two  lots 
in  a  town  were  listed  at  one  lump  sum,  but  each  lot  was  sep- 
arately sold,  the  court  said:  'It  is  well -settled  that,  where  dis- 
tinct parcels  of  real  estate  are  properly  grouped  as  an  entirety 
for  valuation,  and  one  tax  is  laid  against  the  total  value,  the 
tax  sale,  if  made,  must  correspond  to  the  previous  grouping 
and  valuation  of  the  property.  No  tax  collector  possesses  the 
legal  authority  to  arbitrarily  divide  the  sum  apportioned  as  a 
tax  against  such  aggregate  valuation,  and  sell  a  separate  parcel 
for  the  whole  tax  or  any  part  of  the  tax.  There  being  no  tax 
against  either  lot  as  a  separate  parcel,  there  could  lawfully  be 
no  separate  tax  sale  of  either  lot.'  This  rule  is  supported  by 
the  following  authorities:  Cooley,  Tax'n,  493,  494;  Desty, 
Tax'n,  871,  and  notes;  Black,  Tax  Titles,  §  123." 

Sec.  803.  Irregularities  insufficient  to  avoid  or  inval- 
idate a  tax  sale — ^Assessment  in  name  of  prior  owner  after 
record  of  his  conveyance  to  another.  In  Massachusetts  a 
sale  is  not  necessarily  invalid  because  the  property  was  sold 
for  the  taxes  of  two  years  at  one  sale,  upon  one  bid,  and  for  one 
integral  price.  Lancy  v.  Snow,  180  Mass.  411  (62  N.  E.  Rep. 
735).  Under  Neb.  Comp.  Stat.,  ch.  'jy,  art.  i,  §  iii,  a  pur- 
chaser of  real  estate  at  a  tax  sale  is  required  forthwith  to  pay 
to  the  treasurer  the  amount  of  his  bid,  and  on  failure  so  to 
do  the  property  shall  at  once  again  be  offered,  as  if  there  had 
been  no  sale ;  but  the  failure  of  the  treasurer  to  observe  said 
section  of  the  statutes  by  offering  the  lands  for  sale  will  not 
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invalidate  the  taxes  thereon.  Green  v.  Hellman,  6i  Neb.  875 
(86  N.  W.  Rep.  912).  In  North  Carolina  the  failure  of  the 
officer  to  exhaust  personal  property  of  the  tax  debtor  does 
not  affect  the  title  of  a  purchaser  of  Kis  real  estate  at  a  tax  sale ; 
nor  does  the  officer's  failure  to  give  the  notice  to  the  delin- 
quent by  mail,  as  required  b>  statute.  Geer  v.  Brown,  126 
N.  C.  238  (35  S.  E.  Rep.  470). 

Construing  and  applying  W.  Va.  Code,  ch.  31,  §  25,  pro- 
viding that  after  a  deed  has  been  made  under  a  tax  sale,  it 
shall  pass  to  the  purchaser  such  right  as  was  vested  in  the  per- 
son charged  with  taxes,  "and  all  such  right,  title  and  interest 
of  any  other  person  or  persons  having  title  thereto  who  have 
not  in  his  or  their  own  name  been  charged  on  the  land  books 
ot  the  proper  county  or  assessment  district  with  tlie  taxes 
chargeable  on  such  real  estate  for  the  year  or  years  for  the 
taxes  of  which  the  same  was  sold,  and  have  actually  paid  the 
same,  *  *  *  notwithstanding  any  irregularity  in  the  pro- 
ceedings under  which  the  same  was  sold,  not  herein  provided 
for,  unless  such  irregularity  appear  on  the  face  of  such  pro- 
ceedings of  record  in  the  office  of  the  clerk  of  the  county 
court,"  it  is  held  that  where  land  is  assessed  with  taxes  in  the 
name  of  a  former  owner,  though  after  a  conveyance  to  an- 
other recorded  prior  to  the  beginning  of  the  assessment  year, 
and  the  land  is  not  assessed  in  the  name  of  such  second  owner, 
a  sale  and  deed  for  nonpayment  of  such  taxes  will  pass  to  the 
purchaser  the  title  of  such  second  owner ;  nor  is  the  sale  viti- 
iated  by  an  omission  from  an  affidavit  to  a  list  of  sales  of  de- 
linquent lands  of  the  words,  "as  well  as  a  list  of  all  the  real 
estate  redeemed,  and  the  names  of  the  persons  who  redeemed 
the  same."  Kendall  v.  Scott,  48  W.  Va.  251  (37  S.  E.  Rep. 
531).  See  on  this  subject  Boggess  v,  Scott  48  W.  Va.  316  (37 
S.  E.  Rep.  661 ) .  On  the  first  point,  the  court  in  the  first  case, 
say:  "I  do  not  think  the  failure  of  the  clerk  or  assessor  to 
transfer  the  land  on  the  land  book  from  the  name  of  Hayes 
to  that  of  Kendall  is  such  a  defect  as  is  apparent  on  the  face 
of  the  record,  within  the  meaning  of  the  statute  quoted.  That 
statute  means  the  record  of  the  sale  proceedings.  It  would 
cover  the  assessment  list,  the  delinquent  list,  the  sale  list; 
but  would  it  allow  you  to  go  away  from  the  face  of  those 
lists  to  find  such  a  defect  as  the  failure  to  make  a  transfer? 
To  find  that  defect,  you  must  go  into  the  deed  book  to  ascer- 
tain the  fact  of  the  conveyance  from  the  former  owner,  and 
the  fact  that  it  was  recorded  prior  to  the  commencement  of 
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the  assessment  year.  These  facts  are  extraneous  and  foreign 
to  the  record  proper  of  the.salc  proceeding.  They  are  facts  not 
revealed  by  the  proceeding  of  taxation  and  sale,  not  manifested 
by  that  proceeding,  but  dehors  that  proceeding, — revealed  from 
sources  aliunde.  The  words  of  the  statute  are  that  the  irregu- 
larity must  appear  *in  the  proceedings  under  which  the  same 
[the  land]  was  sold.'  That  deed  and  its  recordation  pertain 
to  the  title,  but  not  to  the  procedure  of  sale.  I  cannot  think 
that  the  tax  purchaser's  right  can  be  overturned  by  such  a  de- 
fect outside  of  the  proceedings  of  sale.  I  cannot  think  that 
»  his  title  perishes  from  the  failure  of  the  clerk  to  make  such 
transfer,  or  that  the  purchaser  is  bound  to  look  after  that 
deed,  to  go  outside  of  the  assessor's  book,  delinquent  list,  and 
sale  list,  to  trace  up  title,  and  see  whether  proper  transfers 
have  been  made. 

Another  consideration  which  we  must  note  is  what  we  all 
know  to  be  a  prevalent  case;  that  is,  that  lands. are  often  kept 
on  the  land  books  in  the  name  of  former  owners,  notwithstand- 
ing conveyances,  and  that  in  order  to  cure  any  defect  in  a  tax 
deed  from  such  assessment  in  the  name  of  the  former  owner, 
instead  of  that  of  the  owner  at  the  time  of  assessment,  the 
legislature  made  the  provision  in  the  statute  that  the  purchaser 
should  get  the  title  of  the  one  charged  with  the  land,  or  any 
one  else,  not  assessed  in  his  own  name  therewith  and  pa>dng 
the  taxes.  That  clause  of  the  statute  covers  this  case.  The 
statute  makes  it  the  personal  duty  of  the  real  owner  to  have 
himself  charged  in  his  own  name  with  the  taxes,  and  if  he  fails 
to  do  so,  and  the  land  is  kept  on  in  the  name  of  the  former 
owner,  assessment,  delinquency,  and  sale  in  the  name  of  that 
former  owner  will  pass  to  the  purchaser  the  title  to  the  land, 
under  the  letter,  spirit,  and  aim  of  the  statute." 

Construing  and  applying  W.  Va.  Code,  ch.  39,  §  31,  pro- 
viding that  "it  shall  be  the  duty  of  every  owner  of  land  to  have 
it  entered  on  the  land  books  of  the  county  in  which  it  or  a  part 
of  it  is  situated,  and  to  cause  himself  to  be  charged  with  the 
taxes  thereon,  and  pay  the  same,"  it  is  held  that  where  a  pur- 
chaser of  land  complied  with  this  statute,  in  so  far  as  it  di- 
rects him  to  have  it  entered  on  the  land  books,  but  failed  to 
comply  therewith  in  that  he  did  not  pay  the  taxes  thereon  for 
a  certain  year,  on  account  of  which  the  land  was  sold,  the  fact 
that  the  land  remained  assessed  to  his  vendor  for  that  year 
and  that  he  paid  the  taxes  so  assessed  in  his  name,  does  not 
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render  such  sale  void.     Bailey  v.  McClaugherty,  48  W.  Va. 
546  (37  S.  E.  Rep.  701). 

Sec.  804.  Setting  aside  tax  sale.  The  owner  of  land, 
in  an  action  to  recover  it  from  one  in  possession  under  a  void 
tax  deed,  is  not  required  by  Ohio  Rev.  Stat.,  §  2910,  before  he 
can  have  judgment  rendered  in  his  favor,  to  refund  or  tender 
the  taxes  paid  by  the  defendant ;  nor  is  the  payment  or  tender 
of  such  taxes  a  prerequisite  to  the  defendant's  liability  for  the 
rents  and  profits.  Such  payment  or  tender  may  be  made  after 
judgment,  but  must  be  made  before  process  is  issued  on  the 
judgment  to  turn  the  defendant  out  of  possession.  Heffem  v. 
Hack,  65  O.  St.  164  (61  N.  E.  Rep.  703).  Under  S.  Dak. 
Comp.  Laws,  §§  1643,  5449,  a  complaint  by  an  owner  of  land 
to  quiet  title  against  an  unauthorized  tax  sale,  need  not  allege 
a  tender  of  the  amount  of  the  tax  recoverable,  it  being  the  duty 
of  the  court,  under  §  1643,  ^^  adjudge  the  proper  portion  of 
taxes  to  be  paid  by  the  owner.  Campbell  v.  Equitable  Loan  & 
Trust  Co.,  14  S.  Dak.  483  (85  N.  W.  Rep.  1015).  The  rule  in 
West  Virginia,  making  possession  by  plaintiff  an  essential  to 
give  a  court  of  equity  jurisdiction  to  remove  a  cloud  on  title, 
does  not  apply  to  a  suit  in  equity  to  set  aside  a  tax  deed.  Bog- 
gess  V.  Scott,  48  W.  Va.  316  (37  S.  E.  Rep.  661). 

Sec.  805.  Redemption  from  tax  sale.  One's  right  to 
redeem  from  a  tax  sale  passes  to  his  executor  or  administrator, 
Qark  v.  Lancy,  178  Mass.  460  (59  N.  E.  Rep.  1034)  ;  and  a 
purchaser  at  a  foreclosure  sale  acquires  the  mortgagee's  right 
to  redeem  the  property  from  a  tax  sale,  Downey  v.  Lancy,  178 
Mass.  465  (S9  N.  E.  Rep.  1015).  A  mortgagee  who  has 
failed  to  redeem  the  mortgaged  premises  from  a  tax  sale 
within  the  period  allowed  by  statute  for  redemption,  on  ac- 
count of  his  reliance  upon  the  representation  of  the  mortgagor 
that  the  sale  was  an  error  and  he  would  have  it  cancelled, 
cannot  afterward  maintain  a  bill  in  equity  to  redeem.  A  bill 
to  redeem  from  a  tax  sale  and  execution  of  a  tax  deed  there- 
under, may  be  maintained  by  one  out  of  possession,  although 
the  land  is  improved  and  in  possession  of  another.  Glos  v. 
Evanston  &  N.  C.  Co.  Bldg  &  L.  Ass'n,  186  111.  586  (58  N.  E. 
Rep.  374).  Creditors  seeking  to  subject  a  debtor's  land  to  the 
payment  of  his  debts,  may  redeem  such  land  from  a  tax  sale, 
and  the  amount  required  to  redeem  may  be  reduced  by  the 
amount  of  rents  collected  and  waste  committed  by  the  pur- 
chaser at  such  tax  sale.    Van  Landingham  v.  Buena  Vista  Imp. 
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Co.,  99  Va.  37  (37  S.  E.  Rep.  274).  The  right  of  a  minor  to 
redeem  from  a  tax  sale  of  lands  where  the  state  is  purchaser, 
given  by  Sand.  &  H.  Ark.  Dig.,  §§  4596,  6615,  after  it  once 
attaches,  cannot  be  taken  away  by  subsequent  legislation;  and 
such  right  is  not  limited  to  a  redemption  made  before  the 
state  has  disposed  of  the  land.  Moore  v.  Irby,  69  Ark.  102 
(61  S.  W.  Rep.  371).  The  owner  of  land  sold  under  a  tax 
execution  against  a  prior  owner  has  the  right  to  redeem  it  by 
complying  with  Ga.  Pol.  Code,  §  909,  Richardson  v.  Comer, 
112  Ga.  103  (37  S.  E.  Rep.  116).  The  time  given  by  statute 
(Ga.  Pol.  Code,  §  733)  in  which  redemption  may  be  made 
cannot  be  extended  by  a  court  of  equity.  Montford  v.  Allen, 
III  Ga.  18  (36  S.  E.  Rep.  305).  Under  Minn.  Gen.  Laws 
1899,  ch.  322,  the  amount  required  to  redeem  from  a  tax  sale 
Is  the  sum  paid  at  the  sale  by  the  purchaser  with  interest,  and 
not  necessarily  the  full  amount  of  the  taxes,  with  interest. 
State  V.  Johnson,  83  Minn.  496  (86  N,  W.  Rep.  610).  Mass. 
Stat.  1888,  ch.  390,  §  57  construed  and  applied — redemption 
by  mortgagee.  In  re  Lancy,  177  Mass.  431  (59  N.  E.  Rep. 
115)  ;  Barry  v.  Lancy,  179  Mass.  112  (60  N.  E.  Rep.  395)  ; 
Perry  v.  Lancy,  179  Mass.  183  (60  N.  E.  Rep.  472).  The  re- 
demption from  tax  sale  contemplated  by  3  N.  J.  Gen.  Stat.,  p. 
3354,  §  338,  as  amended  by  Pub.  Laws  1898,  p.  457,  must  be 
exercised  either  by  the  owner  of  the  lands  sold,  or  by  one  who 
holds  a  Hen  or  right  of  possession,  and  therefore  owns  some 
estate  in  such  lands.  Frazier  v.  Johnson,  65  N.  J.  L.  673  (48 
Atl.  Rep.  573).  For  discussion  of  the  law  of  Virginia  in  re- 
gard to  redemption  of  lands  sold  to  the  state  for  taxes,  see 
Parsons  v.  Newman,  99  Va.  298  (38  S.  E.  Rep.  186)  ;  Glenn 
V.  Brown,  99  Va.  322  (38  S.  E.  Rep.  189).  The  committee 
or  guardian  of  a  person  under  disability  may,  during  the  con- 
tinuance of  the  disability,  redeem  the  lands  of  such  person, 
notwithstanding  a  statute  (W.  Va.  Code,  ch.  31,  §  30)  ex- 
tending the  time  within  which  such  redemption  may  be  effected 
after  the  removal  of  the  disability.  Powell  v.  Smallwood,  48 
W.  Va.  298  (37  S.  E.  Rep.  551).  Citing  Ethel  v.  Batchelder, 
90  Ind.  520 ;  Strang  v.  Burris,  61  la.  375  (16  N.  W.  Rep.  285)  ; 
Witt  V.  Mewhirter,  57  la.  545  (10  N.  W.  Rep.  890)  ;  Good- 
rich V.  Florer,  27  Minn.  97  (6  N.  W.  Rep.  452).  Construing 
and  applying  W.  Va.  Code,  ch.  31,  §  30,  it  is  held  that  if  real 
estate  is  sold  for  the  nonpayment  of  taxes  thereon,  and  the 
right  of  redemption,  under  the  statute,  belongs  to  or  accrues 
to  an  infant  by  reason  of  title  vested,  such  right  may  be  exer- 
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cised  in  behalf  of  such  infant  during  infancy,  and  by  himself 
personally  within  one  year  after  he  becomes  twenty-one  years 
of  age.  White  v.  Straus,  47  W.  Va.  794  (35  S.  E.  Rep.  843). 
See  opinion  for  citation  of  conflicting  authorities  on  this  sub- 
ject. 

Sec.  806.  Notice  of  expiration  of  time  to  redeem.  Cal. 
Pol.  Code,  §  3785,  as  amended  by  Stat  1891,  p.  134,  construed 
and  applied — ^posting  and  publication  of  notice  to  redeem — 
proof  of  publication.  Walsh  v.  Burke,  134  Cal.  594  (66  Pac. 
Rep.  866).  In  Illinois  a  purchaser  at  a  tax  sale  must  give 
notice  of  his  application  for  a  deed  to  one  who  at  the  time  of 
the  sale  was  in  the  open  and  exclusive  possession  of  the  prop- 
erty, claiming  to  own  it,  although  the  property  was  not  as- 
sessed to  her.  An  affidavit  for  notice  by  publication,  under  §§ 
216,  217  of  the  revenue  act,  is  not  sufficient,  where  it  shows  dil- 
igent search  and  inquiry  for  the  occupant  of  the  premises  only 
in  the  county.  Glos  v.  Boettcher,  193  111.  534  (61  N.  E.  Rep. 
1017).  A  mortgagee  of  property  sold  for  taxes  is  not  such  an 
interested  party  aS  to  be  entitled  to  be  notified  by  the  purchaser 
of  the  expiration  of  the  time  of  redemption,  under  §  216  of 
Illinois  Revenue  Law.  Glos  v.  Evanston  &  N.  C.  Co.  Bldg  & 
L.  Ass'n,  186  111.  586  (58  N.  E.  Rep.  374).  The  giving  of 
the  statutory  notice  of  redemption  must  be  proven  where  a  tax 
deed  is  relied  on  as  title,  as  111.  Rev.  Stat.,  ch.  120,  §  224, 
making  a  tax  deed  prima  facie  evidence  of  certain  facts,  does 
not  apply  to  such  notice,  Kepley  v.  Fouke,  187  111.  162  (58 
N.  E.  Rep.  303).  Substantially  the  same  is  held  in  North 
Carolina,  King  v.  Cooper,  128  N.  C.  347  (38  S.  E.  Rep.  924), 
construing  and  applying  Laws  1897,  ^h.  169,  §§  64,  67.  In 
Iowa  the  failure  to  give  notice  to  the  person  in  whose  name 
the  land  was  taxed  invalidates  a  deed  issued  thereunder.  Young 
V.  Charnquist,  114  la.  116  (86  N.  W.  Rep.  205).  The  failure 
of  the  county  treasurer  to  post  the  redemption  notice,  as  re- 
quired by  Kan.  Gen.  Stat.,  ch.  107,  §  137,  invalidates  a  tax 
deed.  Choat  v.  Phelps,  63  Kan,  762  (66  Pac.  Rep.  1002). 
Minn.  Gen.  Stat.  1894,  §§  1654,  1660;  Laws  1899,  c^.  322, 
construed  and  applied — sale  of  lands  forfeited  to  state  on  tax 
judgments — notice  to  owners  to  redeem.  Cole  v.  Lamm,  81 
Minn.  463  (84  N.  W.  Rep.  329).  As  to  sufficiency  of  particu- 
lar notices  of  the  expiration  of  period  of  redemption,  under 
Minn.  Gen.  Stat.,  §  1654,  see  Gahre  v.  Berry,  82  Minn.  200  (84 
N.  W.  Rep.  733)  ;  Patterson  v.  Grettum,  83  Minn.  69  (85  N. 
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W.  Rep.  907).  The  giving  of  the  notice,  required  by  Neb. 
Comp.  Stat.,  ch.  yy^  §  123,  is  not  essential  where  the  tax  pur- 
chaser proceeds  in  equity  to  foreclose  his  tax  lien  as  provided 
by  statute.  Carman  v.  Harris,  61  Neb.  635  (85  N.  W.  Rep. 
848).  In  order  for  a  purchaser  to  cut  off  the  right  of  redemp- 
tion by  publication  of  notice  to  the  owner,  under  N.  C.  Laws 
1897,  P*  ^T^y  §  64,  he  must  comply  strictly  with  the  statute;  he 
cannot  validate  a  tardy  notice  by  an  extension  of  the  time  of 
redemption.  Thomas  v.  Nichols,  127  N.  C.  319  (37  S.  E.  Rep. 
327).  For  further  construction  of  this  statute,  see  King  v. 
Cooper,  128  N.  C.  347  (38  S.  E.  Rep.  924). 

Sec.  807.  Notice  of  expiration  of  time  to  redeem — 
Rightal  of  assignee  of  owner.  When  the  owner  of  real 
property  has  made  an  assignment  for  the  benefit  of  his  credi- 
tors under  the  state  insolvency  law,  it  is  not  necessary  that  a 
purchaser  thereof  at  a  sale  made  in  proceedings  to  enforce  the 
collection  of  taxes  give  a  notice  to  the  court  or  to  the  assignee 
of  the  time  of  expiration  of  the  period  of  redemption,  or  that, 
in  order  to  perfect  his  title,  ho  must  cause  such  assignee  to  be 
brought  into  the  tax  proceedings.  Wyman  v.  Baker,  83  Minn. 
427  (86  N.  W.  Rep.  432).  The  court  say:  "The  real  property 
in  question  was  part  of  that  covered  by  the  deed  of  assignment. 
The  proposition  is  that,  sometime  and  somewhere  in  the  pro- 
cedure which  ended  in  the  filing  of  the  certificate  of  the  county 
auditor  that  the  time  for  the  redemption  of  the  property  had 
expired  without  redemption,  the  defendant  assignee  should 
have  been  brought  into  the  proceedings,  and  have  been  given 
an  opportunity  to  redeem  from  the  sale.  We  find  no  authority 
sustaining  this  position.  The  steps  taken  were  regular,  in  so 
far  as  shown,  and  the  officers  proceeded  in  strict  accordance 
with  the  statute  in  an  attempt  to  collect  these  taxes.  The  pur- 
chaser at  the  sale  (this  plaintiff)  complied  with  the  statute 
when  she  caused  the  notice  to  redeem  to  be  given  and  served 
upon  the  defendant  Baker,  the  sheriff  made  proper  return,  and 
after  the  time  to  redeem  had  expired,  without  redemption,  the 
county  auditor  performed  his  duty  by  making  the  certificate 
before  mentioned.  To  require  the  assignee  to  be  brought  into 
the  proceedings,  to  be  given  notice,  or  made  a  party,  would 
read  into  the  statute  a  most  remarkable  provision,  and  would 
impose  upon  public  officers,  who  are  simply  performing  their 
duty  as  prescribed  by  law,  or  upon  the  purchaser,  an  obligation 
to  discover  in  some  manner  that  aui  assignment  for  the  benefit 
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of  creditors  has  been  made  by  the  owner  of  the  property  pro- 
ceeded against.  It  would  require  of  them  nothing  more  or 
less  than  an  impossibility.  The  state,  in  levying  taxes,  is  exer- 
cising its  sovereign  power ;  and,  in  the  language  of  the  learned 
Justice  Brewer  in  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.,  (C.  C.)  26  Fed.  Rep.  11,  'there  should  be  no  inter- 
ference with  the  collection  of  its  taxes  in  its  prescribed  and 
regular  methods,  even  by  a  court  having  property  in  the  pos- 
session of  its  receivers,  unless  it  is  first  charged  that  the  taxes 
are  in  some  way  illegal  or  excessive.'  In  Stevens  v.  Railroad 
Co.,  13  Blatchf.  104  (Fed.  Cas.  No.  13,405),  it  was  well  said 
that  'there  is  no  sound  principle  upon  which  the  property  of  a 
person  or  corporation  which  is  placed  in  the  hands  of  a  receiver 
by  a  court  of  justice  f 01^ the  purpose  of  a  suit  pending  in  such 
court  can  be  regarded  as  being  thereby  rendered  exempt  from 
the  operation  of  the  tax  laws  of  the  government  within  whose 
jurisdiction  such  property  is  situated.'  To  say  that  the  tax 
laws  do  not  operate  upon  property  held  in  trust  exactly  as 
upon  other  property  is  to  add  a  provision  to  the  tax  laws,  and 
to  impose  upon  cpfficials  whose  duty  it  is  to  execute  them  an  un- 
warrantable burden.  It  is  the  right  of  the  state,  through  its 
officers,  to  enforce  the  collection  of  all  taxes  upon  real  prop- 
erty in  the  way  pointed  out  by  the  statute.  It  is  the  duty  of 
these  officers  to  first  obtain  judgments  against  all  tracts  of  real 
estate  upon  which  taxes  are  unpaid  and  delinquent,  and  then 
to  proceed  to  sell  in  accordance  with  the  law  to  all  who  wish  to 
buy.  There  can  be  no  interference  with  the  methods  provided 
for  bidders  at  the  sales  through  which  they  can  make  their  pur- 
chases available,  without  seriously  interfering  with  the  collec- 
tion by  the  state  of  its  revenues.  It  may  be  true,  as  claimed  by 
counsel  for  the  defendant  assignee,  that,  unless  an  assignee  is 
advised  of  the  delinquency,  there  is  an  oportunity  for  collusion 
between  the  assignor  and  some  other  party  whereby  the  insol- 
vent estate  may  be  deprived  of  property  which  should  enter  into 
and  be  disposed  of  fori  the  benefit  of  creditors,  but  inj  all  cases 
where  property  is  held  in  trust  there  is  an  opportunity  for 
fraudulent  practices  through  which  adverse  titles  may  be  col- 
lusively  secured.  That  this  may  occur  is  no  reason  why  the 
state  should  be  directly  or  indirectly  delayed  in  or  deprived  of 
its  statutory  methods  of  collecting  its  revenues." 

Sec.  808.    Certificate  of  sale  and  tax  deed.    Under  Neb. 
Comp.  Stat.,  ch.  yy,  art.  i,  §  117,  a  certificate  of  tax  sale  is  as- 
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signable  and  the  assignee  acquires  all  the  rights  thereunder  of 
the  assignor.  Green  v.  Hellman,  6i  Neb.  875  (86  N.  W.  Rep. 
912).  As  to  what  constitutes  a  sufficient  assignment  of  a  tax 
certificate,  see  Black  v.  Johnson,  63  Kan.  47  (64  Pac.  Rep. 
988).  Mills'  Ann.  Colo.  Stat.,  §§  3888  38^  construed  and 
applied — ^assignment  of  certificate  of  sale  to  property  bid  in  by 
county — formal  requisites  and  effect  of.  Board  of  Com'rs  v. 
Whelen,  28  Colo.  435  (65  Pac.  Rep.  38)  ;  Lovelace  v.  Tabor 
Mines  &  Mills  Co.,  29  Colo.  62  (66  Pac.  Rep.  892).  Constru- 
ing and  applying  Ala.  Code  1886,  §  592,  it  is  held  that  a  tax 
deed  without  an  acknowledgment  substantially  in  the  usual 
form,  is  insufficient  to  pass  title ;  and  the  signature  of  an  officer 
to  a  fatally  defective  certificate  will  not  be  treated  as  an  at- 
testation by  a  witness,  so  as  to  give  the  deed  validity.  Smith  v. 
Watson,  124  Ala.  339  (27  So.  Rep.  254).  A  tax  deed  not  wit- 
nessed by  the  county  treasurer,  as  required  by  Bums'  Ind. 
Rev.  Stat.,  §  8624,  is  not  sufficient  evidence  to  entitle  the 
grantee  to  quiet  title  to  the  lands  conveyed.  Essax  v.  Meyers, 
2j  Ind.  App.  639  (62  N.  E.  Rep.  96).  In  Kansas  a  tax  deed 
for  several  separate  tracts  of  land,  bid'  off  by  the  county  treas- 
urer for  the  county  at  a  tax  sale,  to  be  valid  upon  its  face 
must  show  that  the  sale  of  each  tract  failed  for  want  of  a 
bidder  who  would  pay  the  amount  due  thereon.  Howard  v. 
Hulbert,  10  Kan.  App.  314  (62  Pac.  Rep.  545).  Under  Kan. 
Gen.  Stat.  1897,  ch.  158,  §  227,  a  tax  deed  not  recorded  within 
six  months  from  its  date  is  void,  and  the  grantee  therein  cannot 
retain  a  lien  on  the  land  described,  for  taxes  paid,  by  after- 
wards taking  possession  thereof.  Humphrey  v.  Yost,  10  Kan. 
App.  324  (62  Pac.  Rep.  550).  Under  Mass.  Stat.  1888,  ch. 
390,  §  43,  a  tax  deed  stating  a  cause  for  the  sale  sufficient  if 
the  owner  was  a  nonresident,  but  insufficient  if  the  owner  was 
a  resident,  renders  the  deed  void  where  the  owner  was  not  a 
nonresident.  Downey  v.  Lancy,  178  Mass.  465  (59  N.  E.  Rep. 
1015).  Construing  together  Miss.  Code  1892,  §§  2458,  3022 
and  3823,  it  is  held  that  a  tax  deed  for  city  taxes  which  was 
not  recorded  within  two  years  after  its  execution  was  not  ad- 
missible in  ejectment  to  prove  title,  as  against  an  innocent  pur- 
chaser without  notice.  Sintes  v.  Barber,  78  Miss.  585  (29  So. 
Rep.  403).  The  word  "demise,"  in  the  operative  words  of  a 
conveyance  in  a  tax  deed  made  by  the  officers  of  a  municipality 
pursuant  to  the  provisions  of  the  New  Jersey  general  act  con- 
cerning taxes  (P.  L.  1879,  p.  340;  Gen.  Stat.  3354),  does  not 
import  a  covenant  for  quiet  enjoyment.    The  power  to  execute 
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a  tax  deed  under  said  act  does  not  carry  with  it  authority  to 
make  covenants  of  warranty  therein.  Such  covenants  are  ultra 
vires,  and  do  not  bind  the  municipality.  Meday  v.  Mayor,  etc., 
of  Borough  of  Rutherford,  65  N.  J.  L.  645*  (48  Atl.  Rep.  529). 
Section  no,  ch.  14,  of  S.  Dak.  Laws  1891,  expressly  authorizes 
the  inclusion  of  several  tracts  of  land  sold  for  taxes  to  the  same 
person  in  one  tax  deed,  and  such  joinder  raises  no  presump- 
tion that  all  of  such  tracts  were  sold  together,  instead  of  separ- 
ately.   Bennett  v.  Darling,  15  S.  Dak.  i  (86  N.  W.  Rep.  751). 

Sec.  809.  Tax  deed — Conclusiveness  as  evidence  of 
title.  A  statute  declaring  that  a  tax  deed  shall  be  conclusive 
and  shall  convey  title  will  not  be  held  to  give  validity  to  a  deed 
otherwise  void  on  account  of  the  notice  of  the  sale  under 
which  it  was  issued  being  substantially  insufficient.  •  Dever  v. 
Corpwell,  10  N.  Dak.  123  (86  N.  W.  Rep.  227).  Citing,  Marx 
V.  Hanthom,  (C.  C.)  30  Fed.  Rep.  579;  148  U.  S.  172  (13 
Sup.  Ct.  Rep.  508;  37  L.  Ed.  410)  ;  Roth  v.  Gabbert,  123  Mo. 
29  (27  S.  W.  Rep.  528)  ;  Baumgardner  v.  Fowler,  82  Md.  631 
(34  Atl.  Rep.  537)  ;  Wambole  v.  Foote,  2  Dak.  i  (2  N.  W. 
Rep-  239)  ;  Mather  v.  Darst,  13  S.  Dak.  75  (82  N.  W.  Rep. 
407.  Cal.  Stat.  1887,  p.  40,  §  30,  makes  a  deed  "con- 
clusive evidence  of  the  regularity  of  all  the  proceedings  from 
the  assessment  by  the  assessor,  inclusive,  up  to  the  execution 
of  the  deed,"  and  under  it  a  tax  deed  is  admissible  in  evidence 
without  proof  of  the  regularity  of  the  steps  leading  up  to  the 
sale.  Escondido  High  School  Dist.  v.  Escondido  Seminary, 
130  Cal.  128  (62  Pac.  Rep.  401).  Where  a  statute  (Cal.  Pol. 
Code,  §  3787)  makes  a  deed  "conclusive  evidence  of  the  regu- 
larity of  all  other  proceedings,  from  the  assessment  by  the  as- 
sessor, inclusive,  up  to  the  execution  of  the  deed,"  the  rights  of 
a  purchaser  who  has  received  his  deed  are  not  affected  by  the 
mistake  of  the  collector  in  copying  into  his  records  the  descrip- 
tion in  the  certificate  of  sale,  as  required  by  §  3778.  Klumpke 
V.  Baker,  131  Cal.  80  (63  Pac.  Rep.  137).  Cal.  Pol.  Code,  § 
3786  applied — tax  deed  as  evidence  of  title.  Haines  v.  Young, 
132  Cal.  512  (64  Pac.  Rep.  1079).  111.  Rev.  Stat.,  ch.  120,  § 
224,  making  a  tax  deed  prima  facie  evidence  of  certain  facts, 
does  not  extend  to  the  giving  of  the  statutory  notice  of  redemp- 
tion, but  this  must  be  proven  where  the  deed  is  relied  on  to 
establish  title.  Kepley  v.  Fouke,  187  111.  162  (58  N. 
E.  Rep.  303).  Substantially  the  same  is  held  in  North 
Carolina,  King  v.  Cooper,  128  N.  C.  347  (38  S.  E.  Rep.  924), 
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construing  and  applying  Laws  1897,  ch.  169,  §§  64,  65.  A 
tax  deed  not  recorded,  as  required  by  Wash.  Laws  1891,  ch. 
^5»  §  5>  is  prima  facie  evidence  of  title  against  all  persons  ex- 
cept one  shown  to  be  a  subsequent  purchaser  or  incumbrancer 
for  value  and  without  consideration.  Bracka  v.  Fish,  23  Wash. 
646  (63  Pac.  Rep.  561). 

Sec.  810.  Judicial  proceedings  to  confirm  and  enforce 
tax  titles.  W]fiere  one  claiming  title  under  a  tax  deed 
brings  an  action  to  determine  his  title,  in  which  the  ^regularity 
of  the  tax  proceedings  and  validity  of  his  deed  were  directly  in- 
volved, a  judgment  in  his  favor  is  conclusive  against  one  claim- 
ing as  a  devisee  of  a  party  to  the  action.  Hanchett  v.  Auditor 
General,  124  Mich.  424  (83  N.  W.  Rep.  103).  Sand.  &  IL 
Ark.  Dig.,  §  6625,  forbidding  one  to  question  the  title  acquired 
by  a  deed  of  the  clerk  of  the  county  court  without  making  a 
certain  showing  as  to  title,  has  no  application  to  a  defendant 
questioning  a  tax  title  void  on  its  face,  in  an  action  by  tlie 
holder  of  it  to  recover  possession.  Rhodes  v.  Covington,  69 
Ark.  357  (63  S.  W.  Rep.  799).  Sand.  &  H.  Ark.  Dig.,  §§ 
633-636  construed  and  applied — ^proceedings  where  confirma- 
tion of  tax  sale  is  contested.  Thweatt  v.  Howard,  68  Ark. 
426  (59  S.  W.  Rep.  764).  Minn.  Gen.  Stat.  1894,  §§  1600, 
1610  construed  and  applied — rights  of  holder  of  tax  certificate 
issued  upon  a  void  tax  judgment.  Robert  P.  Lewis  Co.  v. 
Knowlton,  84  Minn.  53  (86  N.  W.  Rep.  875).  N.  Y.  Laws 
1896,  ch.  908,  §  259  construed  and  applied — supplementary 
proceedings  by  county  treasurer  for  collection  of  tax.  In  re 
Veith,  165  N.  Y.  204  (58  N.  E.  Rep.  886).  Section  1643  of  S. 
Dak.  Comp.  Laws,  as  amended  by  ch.  160,  Laws  1893,  author- 
izes a  reference  to  determine  the  amount  of  taxes  properly 
chargeable  against  the  land,  in  an  action  by  a  purchaser  at  a 
tax  sale  to  quiet  his  title,  and  the  court  may,  if  the  assessment 
is  found  to  be  void,  order  a  new  assessment,  to  the  end  that  the 
whole  matter  may  be  adjudicated  in  one  action.  The  defen- 
dants in  such  a  suit  who  are  defeated,  cannot  complain  of  the 
action  of  the  court  in  giving  them  an  opportunity  to  secure  the 
cancellation  of  the  tax  deed  by  paying  the  taxes,  interest,  and 
costs.    Bennett  v.  Dariing,  15  S.  Dak.  i  (86  N.  W.  Rep.  751). 

Sec.  811.    Summary  proceedings  to  sell  land  for  taxesi 

Where,  under  a  statute  (Ga.  Pol.  Code,  §  821),  a  tax  collector 
has  authority  to  issue  execution  for  taxes  against  wild  land. 
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only  when  the  same  has  not  been  returned  for  taxation  in  the 
county  in  which  it  is  located,  the  proceedings  not  being  founded 
upon  any  judgment  are  summary  in  their  nature,  and  it  is  es- 
sential that  all  necessary  jurisdictional  facts  should  appear  on 
the  face  of  the  execution ;  and  if  it  contain  no  recital  that  the 
lot  against  which  it  was  issued  was  not  returned  for  taxation, 
the  execution  is  invalid  and  a  sale  thereunder  is  void.  South- 
em  Pine  Q).  v.  Kirkland,  112  Ga.  216  (37  S.  E.  Rep.  362). 
The  court  say :  "Chief  Justice  Marshall,  in  Thatcher  v.  Powell, 
6  Wheat.  125  (5  L.  Ed.  124),  says:  That  no  individual  or 
public  officer  can  sell  and  convey  a  good  title  to  the  land  of 
another,  unless  authorized  to  do  so  by  express  law  is  one  of 
those  self-evident  propositions  to  which  the  mind  assents  with- 
out hesitation ;  and  that  tlie  person  invested  with  such  power 
must  pursue  with  precision  the  course  prescribed  by  law,  or 
his  act  is  invalid,  is  a  principle  which  has  been  repeatedly  rec- 
ognized in  this  court/  Mr.  Blackwell,  in  the  same  volume  of 
his  treatise  to  which  reference  has  been  made  (section  133), 
says :  Tn  tax  titles,  the  constitutional  provisions  regulating  the 
taxing  power,  the  statute  levying  the  tax  and  prescribing  the 
manner  of  enforcing  its  collection,  and  the  acts  of  those  to 
whom  the  execution  of  the  power  is  intrusted  are  all  essential 
links  in  the  chain  of  title, — ^all  of  them  are  matters  of  record ; 
and  the  purchaser  is  bound  to  take  notice  of  all  omissions  or 
irregularities  which  have  taken  place  in  the  proceedings  under 
which  he  claims  the  estate.'  In  the  case  of  Weimer  v.  Bun- 
bury,  30  Mich.  201,  Judge  Cooley  delivered  a  very  able  and 
elaborate  opinion  on  a  series  of  questions  arising  under  a  pro- 
ceeding to  collect  taxes  by  a  summary  process,  in  the  course  of 
which  he  says :  'And,  when  summary  process  of  this  nature  is 
issued  against  him,  it  must  show  on  its  face  all  the  facts  which 
are  necessary  to  constitute  a  default ;  for  nothing  can  be  taken 
by  intendment  in  favor  of  a  proceeding  like  this,  which  is  in 
derogation  of  the  common-law  principles,  and  therefore  must 
depend  for  its  validity  upon  a  strict  conformity  to  the  statute.' 
And  in  McClung  v.  Ross,  5  Wheat,  116  (5  L.  Ed.  46),  the 
general  principle  is  announced  that  'in  these  summary  proceed- 
ings every  fact  which  is  necessary  to  give  jurisdiction  ought 
to  appear  in  the  record  of  the  court.'  To  the  same  effect,  see 
City  of  Chicago  v.  Wright,  32  111.  192 ;  Same  v.  Rock  Island 
R.  Co.,  20  111.  286;  Richards  v.  Stogsdell,  21  Ind.  74;  Cham- 
pion v.  Pierce,  11  N.  J.  L.  196." 

For  additional  cases  construing  and  applying  the  statutes 
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of  Georgia  on  this  subject,  see  Bentley  v.  Shingler,  iii  Ga.  780 
(36  S.  E.  Rep.  935)  ;  Vickers  v.  Hawkins,  iii  Ga.  119  (36  S. 
E.  Rep.  463). 

Sec.  812.  Judicial  proceedings  to  collect  taxes.  Mansf. 
Ark.  Dig.,  §  4356  construed  and  applied — ^affidavit  of  publica- 
tion of  notice  of  proceedings  under  overdue  tax  act.  West  v. 
State,  69  Ark.  659  (61  S.  VV.  Rep.  918).  Under  111.  Rev.  Stat, 
ch.  120,  §  194,  requiring  a  certificate  by  the  county  clerk  of  the 
record  of  real  estate  adjudged  to  be  sold  for  delinquent  taxes  to 
be  made  on  the  day  of  the  sale,  a  tax  deed  is  invalid  where  the 
certificate  was  made  on  the  day  the  judgment  was  rendered,  in- 
stead of  the  day  of  the  sale.  Kepley  v.  Fouke,  187  111.  162  (58 
N.  E.  Rep.  303).  In  Illinois  the  collector's  delinquent  list, 
duly  verified  by  his  oath,  constitutes  a  prima  facie  case  entitling 
him  to  a  judgment,  in  the  absence  of  proof  showing  the  tax  to 
be  illegal  or  unjust;  and  a  description  of  the  land  on  such  list 
as  part  of  a  certain  quarter  section  lying  south  of  a  certain  rail- 
road, covers  all  of  such  quarter  section  south  of  such  road,  and 
is  not  indefinite  or  uncertain.  Sholl  v.  Peoplfe,  194  111.  24  (61 
N.  E.  Rep.  1 122).  Where,  in  proceedings  to  sell  lands  for 
taxes,  taken  under  the  general  Michigan  tax  law  of  1889,  there 
was  no  subpoena  issued  directed  to  the  party  against  whom  the 
tax  was  assessed,  a  sale  thereunder  is  void ;  and  the  same  is 
true  of  a  sale  under  a  decree  in  which  there  are  no  signs  or 
words  to  indicate  that  the  figures  set  out  in  the  tax  record  mean 
dollars  and  cents.  Nowlen  v.  Hall,  128  Mich.  274  (87  N.  W. 
Rep.  222).  Where  the  time  fixed  for  the  hearing  on  petition 
for  the  sale  of  lands  for  delinquent  taxes  was  November  11, 
189s,  a  decree  entered  on  November  16,  1895  was  not  pre- 
mature, under  Mich.  Laws  1893,  No.  206,  §  66.  Brown  v.  Nap- 
per,  125  Mich.  117  (83  N.  W.  Rep.  999).  See,  on  this  sub- 
ject, Allen  V.  Cowley,  128  Mich.  530  (87  N.  W.  Rep.  620)  ; 
Aztec  Copper  Co.  v.  Auditor  General,  128  Mich.  615  (87  N. 
W.  Rep.  89s).  In  Michigan  it  is  held  that  a  decree  under 
which  land  is  sold  for  taxes  may  be  set  aside  by  petition  after 
one  year,  where  the  court  had  no  jurisdiction  to  make  it,  pro- 
vided the  petitioner  shows  strong  equities  in  his  favor,  and  was 
not  guilty  of  laches ;  but  the  decree  should  not  be  set  aside  until 
the  petitioner  has  reimbursed  the  purchaser.  Aztec  Copper  Co. 
V.  Auditor  General,  128  Mich.  615  (87  N.  W.  Rep.  895).  The 
use  of  the  well  known  and  commonly  reputed  description  of 
property  is  sufficient  in  tax  proceedings.    See  opinion  for  par- 
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ticular  case  in  which  tax  judgment  was  held  not  subject  to  col- 
lateral attack  on  account  of  two  parcels  of  land  being  described 
as  one  tract.  Minneapolis  Ry.  Term  Co.  v.  Minnesota  Deben- 
ture Co.,  8i  Minn.  66  (83  N.  W.  Rep.  485).  Particular  tax 
judgment  held  void  on  its  face  on  account  of  uncertainty  in  the 
description  of  the  land.  Fagan  v.  Huntress  &  Brown  Lum. 
Co.,  80  Minn.  441  (83  N.  W.  Rep.  382).  Failure  to  post  notice 
of  tax-judgment  sale,  under  Minn.  Gen.  Stat.  1894,  §  1591,  in 
the  office  of  the  county  treasurer,  invalidates  the  sale.  Olson 
V.  Phillips,  80  Minn.  339  (83  N.  W.  Rep.  189).  Minn.  Gen. 
Stat.  1894,  §  5821  construed  and  applied — ^action  to  test  tax 
titles — ^pleading  and  practice.  Owen  v.  Ruthruff,  81  Minn. 
397  (84  N.  W.  Rep.  217).  A  sale  of  land  under  an  execution 
issued  on  a  judgment  rendered  on  a  special  tax  bill  pursuant 
to  Charter  of  St.  Louis,  art.  6,  §  25,  does  not  confer  any  title, 
where  it  appears  that  at  the  time  the  suit  was  brought  the 
record  owner  of  the  land  was  dead  and  his  heirs  were  not  made 
parties.  Perkinson  v.  Meredith,  159  Mo.  457  (59  S.  W.  Rep. 
1099).  No  title  passes  by  a  sheriff's  deed  executed  to  a  pur- 
chaser of  land  sold  under  a  judgment  for  delinquent  taxes  until 
the  deed  is  delivered.  McVey  v.  Carr,  159  Mo.  648  '(60  S.  W. 
Rep.  1034).  Neb.  Comp.  Stat.,  ch.  ^^y  art.  5,  §  i  and  art.  i, 
§  179,  providing  that  any  one  having  a  lien  on  land  for  taxes 
assessed  thereon  may  foreclose  the  same  by  an  action  in  the 
nature  of  the  foreclosure  of  a  mortgage,  do  not  require  that  the 
petition  in  such  an  action  shall  aver  that  there  have  been  no 
other  proceedings  at  law  had  or  begun  for  the  recovery  of  the 
amount  for  which  a  lien  is  claimed,  or  any  part  thereof ;  such 
petition  containing  other  proper  averments.  Carman  v.  Harris, 
61  Neb.  63s  (85  N.  W.  Rep.  848).  N.  Dak.  Laws  1897,  ch. 
67  construed  and  applied — particular  irregularities  held  insuf- 
ficient to  authorize  the  vacation  of  a  decree  ordering  the  sale  of 
lands  for  taxes.  Emmons  County  v.  Thompson,  9  N.  Dak. 
598  (84  N.W.  Rep.  385). 

Sec.  813.  Petition  to  enforce  tax  lien — ^Effect  of  insuf- 
ficient description.  Where  the  description  of  lands  in  a 
petition  to  enforce  a  tax  lien  thereon  is  insufficient  to  support  a 
tax  deed,  a  decree  of  sale  resting  thereon  is  void  though  con- 
taining a  sufficient  description ;  and  the  insufficiency  of  the  de- 
scription may  be  shown  by  one  not  a  party  to  the  suit  by  evi- 
dence outside  of  the  record.  Colligan  v.  Cooney,  107  Tenn.  214 
(64  S.  W.  Rep.  31).    The  court  say:  "A  few  cases  illustrating 
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the  view  of  the  various  courts  on  this  subject  are  referred  to. 
The  sale  of  land  by  an  administrator,  which  is  included  in  the 
order  of  sale,  but  not  described  in  the  petition,  has  been  held 
void  in  California  and  Massachusetts.  Townsend  v.  Gordon, 
19  Cal.  188;  Verry  v.  McClellan,  6  Gray,  535  (66  Am.  Dec. 
423).  In  Arkansas  a  report  of  commissioners  appointed  to  as- 
sign dower  was  declared  void  because  it  included  a  parcel  of 
land  not  included  in  the  petition.  Falls  v.  Wright,  55  Ark. 
562  (18  S.  W.  Rep.  1044;  29  Am.  St.  Rep.  74).  In  Missouri 
a  decree  in  a  tax  foreclosure  proceeding,  which  correctly  de- 
scribed the  land  as  in  K.'s  Second  addition,  was  adjudged  void 
because  the  petition  described  it  as  in  K.'s  addition.  Millner 
V.  Shipley,  94  Mo.  106  (7  S.  W.  Rep.  175).  And  in  Mayor, 
etc.,  V.  King,  11  Lea,  669,  where  property  was  insufficiently 
described  in  the  assessment,  but  accurately  so  in  the  report  of 
sale,  it  was  held  that  the  latter  perfect  description  did  not  cure 
the  former  imperfect  one. 

But  it  is  insisted  that  the  vagueness  of  description  in  these 
tax  suits  only  became  apparent  by  the  introduction  of  evidence 
dehors  the  record,  and  that  to  consider  this  evidence  is  in  vio- 
lation of  the  rule  announced  in  Reinhardt  v.  Nealis,  loi  Tenn. 
169  (46  S.  W.  Rep.  446).  That  case  was  one  of  a  party  to  a 
suit  who  by  a  subsequent  proceeding  sought  to  impeach  a  de- 
cree pronounced  in  the  former  by  setting  up  an  extraneous  fact 
which  existed  during  the  pendency  of  that  suit.  In  such  a  case 
the  rule  is  well  established  that  'domestic  judgment  of  courts 
of  general  jurisdiction  cannot  be  attacked  by  evidence  outside 
of  the  record  itself.'  Here,  however,  we  have  a  very  different 
case.  The  proceedings  in  the  tax  suits  are  called  in  question 
by  one  who  is  neither  a  party  nor  a  privy  to  those  suits.  'The 
distinction  between  the  two  classes  of  suits  is  universally  rec- 
ognized/ says  Mr.  Wharton  in  volume  2  of  the  Law  on  Evi- 
dence (section  820).  *A  record  is  bilateral  when  introduced 
between  parties  and  privies,  and  when  so  cannot  be  disputed. 
Records,  on  the  other  hand,  are  unilateral  when  offered  to  show 
a  particular  fact,  as  a  prima  facie  case,  either  for  or  against  a 
stranger.  Even  parol  testimony  may  be  used  to  explain  their 
applicability  in  such  a  case.'  The  rule  as  to  strangers  to  the 
record  is  that  of  res  inter  alios  acta,  embodied  in  Broom,  Leg. 
Max.  858,  as  follows :  *A  transaction  between  two  parties  ought 
not  to  operate  to  the  disadvantage  of  a  third.'  As  is  said  in  i 
Freem.  Judgm.  §  154:  Tt  is  a  general  rule  that  adjudication 
takes  effect  only  between  the  parties  to  the  judgpnent,  and  that 


789  EPITOME  OF  CASES.  §  813, 814 

it  gives  no  right  to  or  against  third  pkrties/  In  Vose  v.  Mor- 
ton, 4  Cush.  27  (50  Am.  Dec.  750),  there  was  a  controversy  be- 
tween a  tenant  in  possession  and  the  purchaser  of  land  in  an 
attachment  proceeding  to' which  the  tenant  was  not  a  party.  The 
purchaser  insisted,  as  is  done  in  the  present  case,  that  the  judg- 
ment in  the  attachment  proceeding  Y^as  conclusive  of  his  rights. 
To  this  the  court  said :  'A  judgment  is  conclusive  only  against 
parties  and  privies.  The  tenant  is  in  no  sense  a  party  or  privy 
to  that  judgment.  Being  neither  a  party  nor  a  privy  to  the 
judgment,  he  cannot  have  a  writ  of  error  to  reverse  it,  although 
it  may  be  erroneous  and  void;  but  when  such  judgment  is  set 
up  collaterally,  to  defeat  the  tenant's  title,  which  is  otherwise 
good,  and  the  tenant  can  show  the  judgment  is  erroneous,  either 
in  matter  of  law  or  fact,  he  may  do  so  by  proof.'  To  the  same 
effect  are  Nason  v.  Blaisdell,  12  Vt.  165  (36  Am.  Dec.  331)  ; 
Winbom  v.  Gorrell,  38  N.  C.  117  (40  Am.  Dec.  456); 
Schultze's  Appeal,  i  Pa.  251  (44  Am.  Dec.  126)  ;  Hunter  v. 
Hatton,  4  Gill,  115  (45  Am.  Dec.  117)  ;  Sidensparker  v.  Siden- 
sparker,  52  Me.  481  (83  Am.  Dec.  527)  ;  Buffum  v.  Ramsdell, 
55  Me.  252  (92  Am.  Dec.  589)." 

Sec.  814.    Statute  of  limitations  and  tax  titles.    The 

statute  of  limitations  does  not  run  in  favor  of  a  void  tax  deed. 
Eaton  V.  Bennett,  10  N.  Nak.  346  (87  N.  W.  Rep.  188)  ; 
Sweigle  v.  Gates,  9  N.  Dak.  538  (84  N.  W.  Rep.  481).  The 
five  year  statute  of  limitations  (la.  Code,  §  1448)  against  the 
recovery  of  real  estate  by  one  claiming  ?.t  under  a  tax  title  is 
only  available  as  a  defense  to  one  who  was  the  owner  of  the 
title  at  the  time  of  the  sale.  Gill  v.  Candler,  114  la.  332  (86 
N.  W.  Rep.  300).  Possession  of  land  by  one  for  the  prescrip- 
tive period  after  the  recording  of  a  tax  deed  under  a  claim  of 
right  bars  an  action  to  quiet  title  based  on  the  tax  deed.  David- 
son V.  Thomas,  la.  (86  N.  W.  Rep.  291).  La.  Laws 
18749  Act  No.  105,  construed  and  applied — ^three  years  prescrip- 
tion applied  to  tax  sales.  Kohlman  v.  Glaudi,  52  La.  Ann.  700 
(27  So.  Rep.  116)  ;  Hansen  v.  Mauberrett,  52  La.  Ann.  1565 
(28  So.  Rep.  167) ;  Pennington  v.  Jones,  52  La.  Ann.  2025 
(28  So.  Rep.  352) ;  Welsh  v.  Augusti,  52  La.  Ann.  1949  (28 
So.  Rep.  363)  ;  Millaudon  v.  Gallagher,  104  La.  713  (29  So. 
Rep.  307).  Section  2735  of  the  Mississippi  Code,  providing 
that  three  years  actual  occupation  of  land  under  a  tax  title  shall 
bar  any  suit  to  recover  such  land,  applies  only  to  a  sale  of  lands 
which  are  subject  to  taxation,  and  a  defense  cannot  be  founded 
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on  that  statute  where  lands  exempt  from  taxation  have  been 
sold.  Hoskins  v.  Illinois  Cent.  R.  Co.,  78  Miss.  768  (29  So. 
Rep.  518).  N.  Y.  Laws  1885,  ch.  448,  making  tax  deeds  in 
certain  cases  conclusive  evidence  of  certain  things,  after  a  cer  - 
tain  period,  must  be  pleaded  as  a  defense  when  relied  on  as  a 
curative  act  or  statute  of  limitations.  Nehasane  Park  Ass*n  v. 
Lloyd,  167  N.  Y.  431  (60  N.  E.  Rep.  741).  For  particular  pos- 
session held  suiKcient  to  interrupt  the  running  of  the  Wisconsin 
three-years  limitation  in  favor  of  a  tax  title,  see  Midlothian 
Iron-Min.  Co.  v.  Belknap,  108  Wis.  198  (84  N.  W.  Rep.  169). 

Sec.  IB  1 5.  Construction  of  miscellaneous  statutes. 
Kurd's  111.  Rev.  Stat.  1897,  P«  I35i>  §  211  construed  and  ap- 
plied— effect  of  purchaser  permitting  land  to  be  sold  for  taxes 
before  the  expiration  of  the  last  day  of  the  second  sale  thereafter. 
Netterstrom  v.  Kemeys,  187  111.  617  (58  N.  E.  Rep.  609).  111. 
Revenue  Act  1898,  §  35,  par.  4;  Revenue  Act  1872  (Kurd's 
Rev.  Stat.  1899,  p.  1426),  construed  and  applied— erroneous 
taxation  of  property  by  board  of  review — ^remedy  of  owner. 
Maxwell  v.  People,  189  111.  546  (59  N.  E.  Rep.  iioi).  Ind. 
Rev.  Stat.  1881,  §§  6491,  6492;  Elliott's  Supp.,  §  2148,  con- 
strued and  applied — proceedings  to  sell  lands  that  have  been 
delinquent  and  offered  for  sale  for  three  years.  Jack  v.  White, 
28  Ind.  App.  398  (61  N.  E.  Rep.  603).  Kan.  Laws  1891,  ch. 
162,  "regulating  the  sale  of  real  estate  for  delinquent  taxes  in 
such  counties  as  shall  adopt  the  provisions  of  this  act,"  held 
constitutional.  Bigger  v.  Ryker,  62  Kan.  482  (63  Pac.  Rep. 
740).  Ky.  Stat.,  §  2377,  providing  that  no  action  shall  be 
maintained  for  the  possession  or  recovery  of  any  lands,  by  a 
claimant  relying  on  a  patent  issued  by  Virginia  or  Kentucky 
prior  to  1820,  "unless  said  claimant  has  actually  paid  or  caused 
to  be  paid  the  state  and  local  taxes  assessed  against  said  land 
for  at  least  twenty  years  next  preceding  the  bringing  of  said 
action,**  is  unconstitutional  in  that  it  in  effect  forfeits  the  title 
to  real  estate  simply  for  the  nonpayment  of  taxes,  and  thus  de- 
vests the  owner  of  title  without  due  process  of  law.  Shaw  v. 
Robinson,  Ky.  (64  S.  W.  Rep.  620 ;  23  Ky.  Law  Rep. 
998).  Me.  Rev.  Stat.  1841,  ch.  14,  §§  1-9;  Laws  1848,  ch.  65, 
construed  and  applied — forfeiture  of  property  to  the  state  for 
nonpayment  of  taxes — sale — redemption.  Millett  v.  Mullen, 
95  Me.  400  (49  Atl.  Rep.  871).  Mich.  Pub.  Laws,  1893,  No. 
206,  §  70  construed  and  applied — duty  of  purchaser  of  state 
tax  lands  as  to  payment  of  taxes  remaining  unpaid.    Munroe 
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V.  Winegar,  128  Mich.  309  (87  I\.  W.  Rep.  396).  Mich.  Comp. 
Laws  1897,  §  3921  construed  and  appHed — power  of  auditor 
general  to  cancel  tax  deed  and  effect  of  cancellation.  Nowlen 
V.  Hall,  128  Mich.  274  (87  N.  W.  Rep.  222).  A  tax  sale  made 
under  Minn.  Gen.  Laws  1897,  ch.  290,  which  is  held  unconsti- 
tutional, will  be  treated  as  valid  as  between  the  county  and  the 
purchaser,  where  there  has  been  no  refundment  made  to  the 
purchaser  of  the  money  paid  at  the  sale,  as  provided  by  Gen. 
Laws  1899,  ch.  93,  and  no  authority  exists  for  a  resale  of  the 
premises  for  the  same  taxes,  under  Gen.  Laws  1901,  ch.  339. 
Munger  v.  Halden,  83  Minn.  490  (86  N.  W.  Rep.  617)  ; 
McHarg  v.  Halden,  83  Minn.  489  (86  N.  W.  Rep.  619).  Miss. 
Const.  1890,  §§  228,  234,  238  construed  and  applied — ^taxation 
of  land  for  levee  purposes.  Smith  v.  Willis,  78  Miss.  243  (28 
So.  Rep.  878).  3  N.  J.  Gen.  Stat.,  p.  3389  (Martin  Act)  con- 
strued and  applied — sale  of  land  for  nonpayment  of  taxes.  De- 
vine  v.  Franks,  N.  J.  Eq.  (47  Atl.  Rep.  228).  As  to 
procedure  under  the  statutes  of  West  Virginia  for  forfeiture  of 
lands  for  nonpayment  of  taxes,  see  State  v.  King,  47  W.  Va. 
437  (35  S.  E.  Rep.  30). 
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Sec.  816.  Creation  and  conveyance  of  estates  in  com- 
mon. A  will  giving  the  use  and  income  of  an  estate  to  two 
daughters  of  the  testator,  naming  them,  "share  and  share  alike," 
creates  a  tenancy  in  common,  and  on  the  death  of  one  the  entire 
estate  does  not  pass  to  the  survivor.  Humason  v.  Andrews,  */2 
Conn.  595  (45  Atl.  Rep.  354).  The  common  law  rule  of  es- 
tates by  entireties  prevails  in  Indiana,  but  it  is  held  that  a  devise 
of  real  estate  to  a  husband  and  wife  "to  have  and  to  hold  share 
and  share  alike,  absolutely  and  in  fee  simple,"  creates  in  them 
an  estate  in  common.  Dodds  v.  Winslow,  26  Ind.  App.  652  (60 
N.  E.  Rep.  458).  Particular  conveyance  held  to  create  an  es- 
tate in  common.  Don  worth  v.  Sawyer,  94  Me.  243  (47  Atl. 
Rep.  521).  A  license  or  dedication  by  one  of  several  cotenants 
is  a  good  defense  against  all  of  them  to  an  action  of  trespass. 
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Harris  v.  City  of  Ansonia,  73  Conn.  359  (47  Atl.  Rep.  672). 
One  cotenant  may  lease  his  moiety  to  the  other,  and  upon  such 
leasing  the  parties  bear  to  each  other  the  relations,  are  subject 
to  the  obligations,  and  are  entitled  to  the  rights  of  landlord  and 
tenant.  Schmidt  v.  Constans,  82  Minn.  347  (85  N.  W.  Rep. 
^73i  83  Am.  St.  Rep.  437).  A  tenant  in  common  cannot,  as 
against  his  cotenant,  convey  to  a  stranger,  by  his  sole  deed,  an 
interest  in  a  specific  part  of  the  common  property,  but  such  a 
deed  is  valid  as  to  everybody  except  his  cotenant  and  those 
claiming  under  him ;  and  a  tenant  in  common,  who  had  by  his 
sole  deed  conveyed  a  drain  which  crossed  the  property  and 
afterwards  becomes  the  sole  owner  of  the  property,  is  estopped 
to  dispute  the  ownership  of  the  drain  in  his  grantee,  and  any 
subsequent  purchaser  from  him  is  bound  to  take  notice  of  his 
grantee's  rights  in  the  premises.  McElroy  v.  McLeay,  71  Vt* 
396  (45  Atl.  Rep.  898).. 

8ec.  817.  Trust  relation — Buying  in  titles  and  dis- 
charging incumbrances.  A  tenant  \n  common  of  property 
cannot  acquire  title  thereto  by  purchase  at  a  tax  sale.  Sleight 
V.  Roe,  125  Mich.  585  (85  N.  W.  Rep.  10).  A  purchase  by  one 
tenant  in  common  at  a  tax  sale  inures  to  the  benefit  of  all ;  and 
the  operation  oi  this  rule  is  not  defeated  by  the  fact  that  such 
purchaser  has  agreed  with  a  third  person,  a  stranger  to  the 
title,  that  the  purchase  should  be  for  his  benefit  to  the  extent  of 
one-half  of  the  property.    Field  v.  Fanners'  &  Drovers'  Bank, 

Ky.  (61  S.  W.  Rep.  258;  22  Ky.  Law  Rep.  1708). 
A  tenant  in  common  who  buys  in  an  additional  title  to  the  land 
takes  it  for  the  benefit  of  his  cotenants  where  there  is  nothing  to 
the  contrary  in  the  transaction.  Whitehead  v.  Seanor,  197  Pa. 
St.  511  (47  Atl.  Rep.  978).  Since  one  tenant  in  common  can- 
not, by  purchasing  an  outstanding  lien,  acquire  a  title  which- will 
evict  his  cotenant,  a  surviving  husband  who  is  in  possession  of 
his  deceased  wife's  real  estate  as  tenant  in  common  with  his 
children,  cannot  acquire  title  to  the  entire  tract  by  purchasing 
the  land  at  a  sale  under  foreclosure  of  a  mortgage  given  by  him- 
self and  wife.  Ladd  v.  Kuhn,  27  Ind.  App.  535  (61  N.  E.  Rep. 
747).  If  one  of  several  joint  owners  of  a  lease,  to  cure  a  de- 
fect therein,  takes  an  additional  lease  in  his  own  name,  he  will 
be  presumed  to  be  acting  for  the  common  benefit  of  all  the 
owners,  and  that  such  additional  lease  is  a  confirmation  of  the 
original  lease.  To  oust  his  coowners  of  such  benefit,  the  sec- 
ond lessee  must  show  that,  after  they  had  notice  by  his  acts  or 
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words  that  he  intended  to  hold  his  lease  adversely  to  them,  they 
delayed  for  an  unreasonable  time  in  accepting  the  terms  thereof. 
Weaver  v.  Akin,  48  W.  Va.  456  (37  S.  E.  Rep.  600).  The  pay- 
ment of  a  mortgage  upon  the  common  estate  by  one  tenant  in 
common  makes  him  an  assignee  in  equity  of  the  mortgage  for 
the  purpose  of  compelling  contribution  from  his  cotenants. 
Green  v.  Walker,  22  R.  I.  14  (45  Atl.  Rep.  742).  A  tenant  in 
•  common,  of  mortgaged  lands  who  takes  title  thereto  through  a 
conveyance  made  to  him  by  the  mortgagee  in  pursuance  of  a 
request  made  to  the  latter  by  all  of  the  other  cotenants,  that  if 
he  purchased  the  land  at  the  mortgage  sale  he  would  convey  it 
absolutely  to  such  tenant  in  common  upon  his  securing  the 
mortgage  debt,  does  not  hold  such  title  for  the  benefit  of  his 
cotenants ;  and  a  parol  agreement  by  him  so  to  hold  the  title 
cannot  be  shown  under  Pa.  Pub.  Laws  1856,  p.  533,  providing 
that  all  declarations  of  trust  in  land  shall  be  in  writing.  Wat- 
son V.  Watson,  198  Pa.  St.  234  (47  Atl.  Rep.  1096).  Where  a 
mother  and  her  children,  being  tenants  in  common  of  certain 
lands,  lived  together  as  one  family,  their  earnings  going  to  the 
common  support  of  all  except  that  one  of  them  applied  his 
earnings  to  the  payment  of  a  mortgage,  which  had  been  placed 
upon  the  property  to  secure  funds  with  which  to  make  im- 
provements, the  one  making  such  payment  is  not  entitled,  on 
partition,  to  a  larger  share  than  the  others.  Lewis  v.  Lewis, 
114  la.  399  (87  N.  W.  Rep.  280).  Where  three  heirs  inherited 
certain  realty  subject  to  the  rights  of  the  widow,  who  in  her 
own  right,  and  as  administratrix,  mortgaged  the  premises, 
which  mortgage  was  procured  by  the  defendant  to  be  as- 
signed to  another,  and  then  the  defendant  purchased  the  interest 
of  one  of  the  heirs,  and  soon  after  quit-claimed  that  interest  to 
his  son,  then  procured  the  foreclosure  of  the  mortgage,  and  bid 
in  the  property  for  himself,  knowing  that  one  of  the  heirs  who 
had  paid  a  large  amount  on  the  mortgage  regarded  him  as  a 
cotenant,  and  did  not  inform  her  of  the  alleged  deed  to  the  son, 
it  was  held  that  such  deed  should  be  set  aside,  and  that  the 
heirs  should  hold  equally  with  the  defendant,  subject  to  the 
widow's  dower  rights.  Ream  v.  Robinson,  Mich.  (87 
N.  W.  Rep.  115). 

SccL,    818.     Ouster — Liability    for    rent — Accounting. 

The  taking  of  timber  from  the  common  property  by  the  licensee 
of  a  tenant  in  common,  without  permission  of  the  other  tenant, 
is  such  an  ouster  of  the  latter,  as  will  enable  him  to  maintain  an 
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action  of  trespass  against  the  licensee ;  and  it  is  not  necessary  to 
join  the  tenant  who  permits  such  trespass.  Sullivan  Sherry, 
III  Wis.  476  (87  N.  W.  Rep.  471;  87  Am.  St.  Rep.  890). 
Acts  of  exclusive  ownership  by  one  of  two  cotenants,  such  as 
the  open  sale,  conveyance  and  delivery  of  possession  thereunder 
of  the  whole  subject-matter,  amount  to  a  complete  ouster  of  the 
other  cotenant,  and  unless  he  brings  suit  within  the  prescriptive 
period  thereafter  his  right  of  recovery  will  be  barred.  Talbott 
v.  Woolford,  48  W.  Va.  449  (37  S.  E.  Rep.  580).'  In  order  for 
one  cotenant  to  acquire  title  to  the  common  estate  by  his  exclu- 
sive possession  of  it,  such  possession  must  be  held  in  known 
hostility  to  his  cotenants  and  for  the  prescriptive  period,  Tharpe 
v.  Holcomb,  126  N.  C.  365  (35  S.  E.  Rep.  608)  ;  Conkey  v. 
John  L.  Roper  Lumber  Co.,  126  N.  C.  499  (36  S.  E.  Rep.  42) ; 
such  possession  must  be  for  the  prescriptive  period,  though 
under  a  deed  purporting  to  coavey  the  whole  estate  in  entirety 
to  such  cotenant,  Shannon  v.  Lamb,  126  N.  C.  38  (35  S.  E.  Rep. 
232).  If  one  tenant  in  common  use  the  common  land,  and  ex- 
clude his  cotenant,  he  is  accountable  to  such  cotenant,  though 
he  does  not  take  beyond  his  just  share  of  rents  and  profits ;  but 
if  he  use  no  more  than  his  share  and  does  not  exclude  his  coten- 
ant he  IS  not  accountable  to  him  for  rents  and  profits.  Cecil  v. 
Qark,  47  W.  Va.  402  (35  S.  E.  Rep.  11 ;  81  Am.  St.  Rep.  802). 
A  direction  in  a  will  creating  an  estate  in  common,  that  one  of 
the  cotenants  shall  have  the  sole  management  and  control  of  the 
property  for  a  stated  time,  does  not  relieve  him  from  liability 
to  the  other  cotenants  for  rents  and  profits.  A  tenant  in  com- 
mon has  no  lien  on  the  interest  of  his  cotenant  for  any  sum 
the  latter  may  owe  him  for  rents  and  profits.  Dunavant  v» 
Fields,  68  Ark.  534  (60  S.  W.  Rep.  420).  A  tenant  in  com- 
mon who  cuts  timber  from  the  land  and  markets  it,  is  under  ob- 
ligation to  keep  an  accurate  account  of  the  receipts  and  ex- 
penses, and  having  failed  to  do  so  he  will  be  allowed  only  the 
cost  of  lumbering  as  determined  by  the  testimony  of  exper- 
ienced loggers  of  his  class.  Boyce  v.  Boyce,  124  Mich.  696 
(83  N.  W.  Rep.  1013).  Until  there  has  been  an  allotment  in 
severalty,  a  cotenant  has  no  right  to  use  or  sell  coal  found  under 
the  entire  tract,  when  the  vein  has  not  theretofore  been  opened. 
Hook  V.  Garfield  Coal  Co.,  112  la.  210  (83  N.  W.  Rep.  963). 
A  tenant  in  common  of  mining  land  may  maintain  an  action 
against  his  cotenant  for  an  accounting  where  the  latter  has  tak- 
en possession,  worked  the  mines,  and  sold  the  product  thereof, 
since  the  action  is  not  to  recover  for  use  and  occupation,  or  for 
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rents  and  profits,  or  annual  products,  but  it  is  for  taking  and 
carrying  away  a  part  of  the  land.  Abbey  v.  Wheeler,  170  N.  Y. 
122  (62  N.  E.  Rep.  1074).  In  a  suit  by  tenants  in  common  for 
an  accounting,  a  tenant  rightfully  in  poss,ession  is  accountable 
tor  the  rents  actually  received  by  him,  less  money  paid  out  for 
taxes  on  the  common  property  and  money  paid  out  in  preserv- 
ing the  property  and  storing  and  marketing  the  grain  rent  re- 
ceived therefrom.  In  a  suit  by  cotenants  for  an  accounting,  of 
rents  and  profits,  and  for  partition,  the  accounting  will  not  be 
limited  to  the  part  of  the  common  property  set  off  to  the  plain- 
tiff, since  the  interest  of  the  parties  were  undivided  until  set  off 
to  them.  Cheney  v.  Ricks,  187  111.  171  (58  N.  E.  Rep.  234). 
Mont.  Code  Civ.  Proc.,  §  592,  as  amended  by  Laws  1899,  p. 
134;  Laws  1865,  act  Feb.  8,  1865  (Bannack's  Stat.,  p.  454), 
construed  and  applied— exercise  of  acts  of  exclusive  ownership 
over  or  injury  to  estate  by  one  tenant  in  common — remedy  of 
cotenant.  Butte  &  B.  Consol.  Min.  Co.  v.  Montana  Ore-Pur- 
chasing Co.,  25  Mont.  41  (63  Pac.  Rep.  825). 

Sec.  819.  Sale  of  timber  by  tenant  in  common.  A 
tenant  in  common  cannot,  without  authority  from  his  coten- 
ants, sell  growing  timber  on  the  lands  held  in  common,  so  as 
to  pass  any  title  to  the  purchaser;  and  a  purchaser  at  such  a 
sale  acquires  an  interest  which  can  be  asserted  only  in  equity, 
Burt  &  Brabb  Lum.  Co.  v.  Clay  City  Lum.  Co.,  Ky.  (64 
S.  W.  Rep.  652 ;  23  Ky.  Law  Rep.  1019) .  The  court  say :  "It 
was  held  by  this  court  in  the  case  of  Nevils  v.  Lumber  Co., 
Ky.  (56  S.  W.  Rep.  969;  49  L.  R.  A.  416;  22  Ky.  Law 
Rep.  247),  *that  a  cotenant  could  not  without  authority  sell 
the  right  to  cut  logs  from  the  land  owned  in  common,  so  that 
the  purchaser  could  convey  a  good  title  to  them ;  and  that  the 
latter  could  not  enforce  a  contract  by  which  a  third  person  had 
agreed  to  purchase  the  logs  after  they  were  cut;  and  that, 
when  a  sale  of  logs  had  been  made  by  a  tenant  in  common,  his 
cotenant  had  his  election  to  claim  the  property  in  the  hands  of  a 
purchaser  or  hold  him  liable  for  a  conversion.*  Section  2332  of 
the  Kentucky  Statutes  provides  *that  if  a  tenant  in  common, 
joint  tenant,  or  parcener  commits  waste,  he  shall  be  liable  to 
his  cotenant  jointly  or  severally  for  damages.*  At  the  time  of 
the  sale  of  the  trees  by  Mrs.  Holbrooks  to  Nichols  and  Marrs, 
she  was  a  tenant  in  common  with  Patrick  Bates  of  the  land 
upon  which  the  trees  were  standing.  Nichols  and  Marrs  did 
not  by  their  purchase  of  the  timber  become  tenants  in  common 
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of  the  land.  They  did  not  purchase  the  undivided  moiety  of 
Mrs.  Holbrooks,  but  only  a  specific  part  of  such  moiety,  with 
license  to  enter  and  remove  what  they  had  purchased.  Mrs. 
Holbrooks  could  not  cut  and  remove  the  timber,  consequently 
her  vendees  could  obtain  no  rights  which  their  grantor  did  not 
possess ;  and  the  law  is  well  settled  that  where  one  tenant  in 
common  conveys  to  a  stranger  anything  less  than  the  full  un- 
divided interest  of  the  vendor  in  the  whole  land,  where  such 
interest  is  prejudicial  to  the  rights  of  the  other  cotenants,  the 
conveyance  as  to  them  is  utterly  void.  Where  there  has  been 
a  partition  of  the  lands  as  between  the  cotenants,  courts  may 
properly  consider  such  conveyance  in  apportioning  the  land,  so 
as  to  secure  the  interest  of  such  purchaser.  This  has  been  done 
where  one  tenant  in  common  has  assumed  to  convey  to  a 
stranger  a  part  of  the  common  property  by  metes  and  bounds. 
See  Barnes  v.  Lynch,  151  Mass.  510  (24  N.  E.  Rep.  783;  21 
Am.  St.  Rep.  470)  ;  Dennison  v.  Foster,  9  Ohio,  126.  (34  Am. 
Dec.  429).  If  Mrs.  Holbrooks,  by  the  sale  of  a  part  or  all 
of  the  trees  growing  upon  the  land,  could  invest  the  purchaser 
with  the  rights  of  a  joint  tenant,  so  in  the  same  way  she  might 
dispose  of  stone  quarries,  coal  deposits,  and  other  minerals  that 
might  be  found  upon  the  land,  and  thereby  create  numerous 
new  tenancies  in  common,  and  her  grantees  could  have  enforced 
a  sale  of  each  interest  as  against  the  other  cotenant,  which 
would  inevitably  result  in  the  destruction  of  his  landed  estate. 
The  common  and  statutory  law  both  carefully  protect  owners  of 
land  in  their  right  to  preserve  it  as  they  may  desire,  and,  in 
our  opinion,  the  interest  which  Nichols  and  Marrs  or  their 
vendees  acquired  by  their  purchase  of  the  trees  from  Mrs.  Hol- 
brooks can  be  asserted  only  in  equity,  where  the  court,  upon 
a  partition  of  the  estate,  can  properly  protect  the  interest  of  all 
concerned." 


TITLE 


EPITOME  OF  CASES. 

Sec.  820.  What  constitutes  "paper  titlc.^  Construing 
and  applying  Hurd's  111.  Rev.  Stat.  1899,  ch.  47,  §  10,  providing 
that  in  condemnation  proceedings  the  judge  or  court  shall,  upon 
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the  return  of  the  verdict  of  the  jury,  make  such  order  as  to  right 
and  justice  shall  pertain,  ordering  that  petitioner  enter  upon  the 
property,  and  the  use  of  the  same,  upon  payment  of  full  com- 
pensation as  ascertained  by  the  jury,  which  order,  with  evi- 
dence of  such  payment,  shall  constitute  complete  justification  in 
the  taking  of  such  property,  it  is  held  that  an  order  made  under 
this  statute,  proof  and  compensation  being  left  to  be  established 
by  parol,  does  not  give  the  petitioner  paper  title  to  the  land, 
within  the  meaning  of  Rev.  Stat.,  ch.  83,  §  6,  providing  that 
"every  person  in  the  actual  possession  of  lands  or  tenements, 
under  claim  and  color  of  title,  *  *  *  shall  be  held  and  ad- 
judged to  be  the  legal  owner  of  said  lands  or  tenements,  to 
the  extent  and  according  to  the  purport  of  his  or  her  paper 
title."  Under  this  statute  the  color  of  title  required  must  be  a 
"paper  title,"  and  cannot  exist,  in  whole  or  in  part,  in  parol. 
Copverse  v.  Calumet  River  Ry.  Q).,  195  111.  36  (62  N.'E. 
Rep.  887). 

Sec.  821.  Good  and  marketable  title.  A  title  by  ad- 
verse possession  is  a  good  title.  Scannell  v.  American  Soda- 
Fountain  Co.,  161  Mo.  606  (61  S.  W.  Rep.  889)  ;  Westfall  v. 
Washlagel,  200  Pa.  St.  181  (49  Atl.  Rep.  941).  A  title  which 
is  open  to  a  reasonable  doubt  is  not  a  marketable  title.  Brokaw 
V.  Duffy,  165  N.  Y.  391  (59  N.  E.  Rep.  196).  Upon  fore- 
closure, after  her  death  leaving  surviving  husband  and  chil- 
dren, of  a  mortgage  given  by  a  married  woman,  on  account  of 
his  failure  to  pay  the  interest  by  reason  of  having  no  funds,  the 
decree  providing  that  any  party  to  the  action  might  purchase  at 
the  sale,  a  purchase  by  the  mortgagee  for  an  amount  equal  to 
the  value  of  the  property  and  his  subsequent  sale  and  convey- 
ance to  the  husband,  gave  the  latter  a  good  marketable  title  in 
his  own  right.  Cullen,  Martin  and  Landon,  JJ.,  dissenting.  Kull- 
man  v.  Cox,  167  N.  Y.  411  (60  N.  E.  Rep.  744;  53  L.  R.  A. 
884) .  The  existence  of  an  adverse  claim  to  real  estate  on  the 
part  of  an  infant  which  can  be  determined  by  an  appeal  taken  by 
adults,  parties  with  him  to  a  judgment,  does  not  render  the  title 
unmerchantable.  Early  v.  Douglass,  Ky.  (62  S.  W. 
Rep.  860 ;  23  Ky.  Law  Rep.  298) .  A  deed  conveying  land  in  trust 
"for  the  sole  use,  benefit,  and  behalf  of  an  Evangelical  Luth- 
eran Church  and  school  which  might  be  thereafter  established," 
and  declaring  that  the  land  is  conveyed  "for  the  purpose  of 
erecting  thereon  a  house  of  worship  (and  school  house)  for 
their  use  and  accommodation,"  creates  in  the  church,  after  the 
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erection  of  such  building,  a  marketable  title.  St.  Paul's  Luth- 
eran Church  V.  Gray,  198  Pa.  St.  321  (47  Atl.  Rep.  976).  A 
party  wall  existing  by  virtue  of  a  perpetual  covenant  running 
with  the  land  is  an  incumbrance,  but  where  the  owner  of  a  lot 
erects  a  double  house  thereon,  and  afterward  conveys  the  two 
parts  separately  to  different  persons,  and  makes  the  dividing 
line  the  center  of  the  partition  wall,  the  covenant  is  simply  that 
the  owner  of  each  side  shall  have  the  right  of  support  in  the 
wall  only  as  long  as  the  building  and  wall  shall  endure,  and 
such  servitude  is  not  an  incumbrance  which  will  render  the 
title  to  such  lots  not  a  marketable  title.  Schaefer  v.  Blumen- 
thal,  169  N.  Y.  221  (62  N.  E.  Rep.  175),  distinguishing  Spero 
V.  Shultz,  160  N.  Y.  660  (33  N.  E.  Rep.  314).  In  the  absence 
of  proof  to  the  contrary,  a  chain  of  title  running  back  for  a 
long  period  of  years,  together  with  evidence  that  the  various 
owners  shown  by  such  chain  of  title  were  in  possession  when 
they  made  their  several  conveyances,  will  justify  the  inference 
of  a  title  from  the  government.  Dawson  v.  Falls  City  Boat 
Club,  125  Mich.  433  (84  N.  W.  Rep.  618). 

Sec.  822.  Good  and  marketable  title— Rights  of  vendee 
—Specific  performance.  The  vendee  in  an  executory  con- 
tract for  the  sale  of  lands  cannot  be  compelled  to  accept  a  title 
that  is  doubtful  in  law,  or  such  that  parol  testimony  is  neces- 
sary to  perfect ;  and  a  covenant  by  a  vendor  to  make  a  good  and 
sufficient  warranty  deed  is  held  to  mean  that  the  vendor  agrees 
and  is  bound  to  convey  a  good  marketable  title, — such  a  title 
as  a  reasonably  prudent  man  would  accept  in  purchasing  the 
land,  or  in  securing  a  loan  of  money.  Home  v.  Rodgers,  113 
Ga.  224  (38  S.  E.  Rep.  768).  A  court  of  equity  will  not  give 
to  a  vendor  the  equitable  relief  of  specific  performance,  where 
no  title  can  be  given,  even  though  the  contract  stipulates  that 
there  should  be  no  objection  to  the  title.  New  York  Life  Ins. 
Co.  V.  Gilhooly,  5i  N.  J.  Eq.  1 18  (47  Atl.  Rep.  494)  ;  but  where 
the  agreement  is  silent  as  to  the  character  of  the  title,  and  there 
existed  at  the  time  the  agreement  was  entered  into,  an  incum- 
brance, of  which  the  vendee  had  notice,  he  will  be  forced  to 
accept  without  compensation  the  interest  the  vendor  has,  and 
the  fact  of  his  notice  may  be  proved  by  parol,  Leonard  v.  Wood- 
ruff, 23  Utah,  494  (65  Pac.  Rep.  199).  If  the  vendor  has  con- 
veyed away  the  premises,  or  has  created  an  incumbrance 
thereon,  the  vendee  cannot  be  compelled  to  accept  the  alterna- 
tive of  taking  the  title  or  of  forfeiting  his  interest,  but  may  in- 
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sist  upon  a  title  about  which  there  is  no  reasonable  doubt. 
Schenck  v.  Wicks,  23  Utah,  576  (65  Pac.  Rep.  732).     See 
opinion  in  this  case  for  a  general  discussion  and  collation  of 
authorities  on  the  right  of  a  vendee  to  a  marketable  title.  Spec- 
ific performance  of  a  contract  of  purchase  will  not  be  enforced 
where  the  validity  of  the  vendor's  title  is  so  doubtful  that 
lawyers  of  good  standing,  of  large  experience,  and  qualified  to 
advise  on  land  titles,  will  not  approve  it.    Walker  v.  Gillman, 
127  Mich.  269  (86  N.  W.  Rep.  830).    Specific  performance  of 
a  contract  for  the  sale  of  land  will  be  decreed  although  the  title 
is  claimed  to  be  disputable,  where  it  appears  that  the  doubts 
suggested  relate  to  steps  in  the  title  which  can  be  and  are  fully 
presented  to  the  court,  so  that  their  validity  can  readily  be  de- 
termined, and  which,  when  examined,  present  no  obstacle  to 
the  making  of  a  valid  conveyance,  passing  a  merchantable  title 
in  fee  simple.    Hatt  v.  Rich,  59  N.  J.  Eq.  492  (45  Atl.  Rep. 
969).    A  vendor  is  not  prevented  from  enforcing  his  contract 
of  sale  on  account  of  his  title  being  defective  at  the  time  of  the 
execution  of  the  contract  if  he  has  perfected  his  title  by  the 
time  he  is  required  by  the  contract  to  convey ;  and  when  time 
is  not  of  the  essence  of  the  contract  it  is  generally  sufficient  if 
his  title  is  ready  at  the  time  of  the  decree.    Maryland  Const. 
Co.  V.  Kuper,  90  Md.  529  (45  AtU  Rep.  197).    In  a  suit  for 
specific  performance,  where  the  defense  is  that  there  is  a  break 
in  the  plaintiflF's  title,  a  recital  in  a  deed  as  to  the  existence  of 
the  lost  deed,  the  same  forming  the  next  preceding  link  in  the 
chain  of  title,  is  admissible  in  evidence  to  prove  that  such  lost 
deed  did  exist,  where  the  plaintiff  shows  payment  of  taxes  for 
over  30  years,  and  no  assertion  of  any  adverse  claim.    Dorff  v. 
Schmunk,  197  Pa.  St.  298  (47  Atl.  Rep.  113).    The  assignee 
of  a  contract  of  purchase,  made  with  the  receiver  of  a  corpor- 
ation,  with  which  the  purchaser  had  made  a  verbal  contract  of 
purchase  and  gone  into  possession,  cannot  enforce  such  con- 
tract, though  he  alleges  he  is  willing  to  convey  to  the  defen- 
dants, where  it  is  not  shown  that  he  has  ever  received  a  con- 
veyance from  the  corporation  or  the  receiver.     Emerson  v. 
Schwindt,  108  Wis.  167  (84  N.  W.  Rep.  186).    Title  to  lands 
in  section  17  is  not  shown  by  a  deed  which  describes  the  land 
conveyed  as  being  in  section  19,  by  reason  of  the  fact  that  on  the 
record  of  the  deed  a  small  and  faint  figure  "7"  appears  just 
above  the  "9"  which  is  not  erased  or  in  any  way  obliterated.  Mc  ■ 
Intosh  V.  Marathon  Land  Co.,  no  Wis.  296  (85  N.  W.  Rep. 
976).  For  particular  cases  in  which  the  right  of  a  vendor  to 


§  822, 823        ^  TREES  800 

specific  performance  was  denied  on  account  of  insufficiency  of 
his  title,  see  New  York  Life  Ins.  Co.  v.  Gilhooley,  6i  N.  J.  Eq. 
ii8  (47  Atl.  Rep.  494)  ;  Todd  v.  McLaughlin,  125  Mich.  268 
(84  N.  W.  Rep.  146) ;  Brokaw  v.  Duffy,  165  N.  Y.  391  (59  N. 
E.  Rep.  196). 
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Sec.  823.  Revocation  of  license  to  cut  and  remove 
growing  trees.  A  license  to  cut  and  remove  growing  tim- 
ber from  land  created  by  an  unsealed  written  instrument  evi- 
dencing the  sale  of  the  timber  and  specifying  the  time  given 
for  its  removal,  is  revoked  by  a  subsequent  absolute  convey- 
ance of  the  land  by  the  owner  without  any  reservation.  Emer- 
son v.  Shores,  95  Me.  237  (49  Atl.  Rep.  105 1 ;  85  Am.  St. 
Rep.  404).  The  court  say:  "It  is  elementary  knowledge  that 
growing  timber  forms  a  part  of  the  realty,  and,  like  any  other 
part  of  the  estate,  may  be  separated  from  the  rest  by  express 
reservation  or  grant;  that,  even  when  so  separated,  it  retains 
its  distinctive  character  as  an  incident  of  real  property  so  long 
as  it  remains  uncut,  but,  when  cut  and  severed  from  the  soil,  it 
becomes  personal  property  to  which  title  may  be  acquired,  as 
in  case  of  other  chattels,  by  simple  contracts  either  oral  or  writ- 
ten. It  has  accordingly  become  settled  by  law  under  the  de- 
cisions of  this  court,  and  by  the  great  weight  of  authority  else- 
where, that  parol  or  simple  contracts  for  the  sale  of  growing 
wood  or  timber,  to  be  cut  and  removed  from  the  land  by  the 
purchaser,  are  not  to  be  construed  as  intended  by  the  parties  to 
convey  any  interest  in  land,  but  as  executory  contracts  for  the 
sale  of  the  timber  after  it  shall  have  been  severed  from  the  soil 
and  converted  into  chattel  property,  together  with  a  license  to 
enter  upon  the  land  for  the  purpose  of  cutting  and  removing  it. 
Hence  an  oral  agreement  for  such  a  purpose  is  not  regarded  as 
within  the  statute  of  frauds. 

It  is  equally  well  settled  that,  while  the  license  to  enter  and 
cut  timber,  thus  created  by  parol  or  simple  contracts,  is  irre- 
vocable as  to  that  part  of  the  timber  which  has  been  severed 
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from  the  land  in  execution  o£  the  contract ;  yet,  while  it  re- 
mains executory  as  to  the  wood  or  timber  not  yet'  severed  from 
the  land,  it  is  revocable  not  only  at  the  will  of  the  owner, 
but  by  his  death,  or  by  his  conveyance  of  the  land  without 
reservation.  Buker  v.  Bowden,  83  Me.  69  (21  Atl.  Rep.  748)  ; 
Banton  v.  Shorey,  ^^  Me.  48 ;  Russell  v.  Richards,  10  Me.  429 
(25  Am.  Dec.  254) ;  Folsom  v.  Moore,  19  Me.  252;  Brown  v. 
Dodge,  32  Me.  167 ;  Drake  v.  Wells,  1 1  Allen,  141 ;  Giles  v. 
Simonds,  15  Gray,  441  (77  Am.  Dec.  373)  ;  Douglas  v.  Shum- 
way,  13  Gray,  498;  White  v.  Foster,  102  Mass.  375;  Fletcher 
v.  Livingston,  153  Mass.  388  (26  N.  E.  Rep.  looi)  ;  Cook  v. 
Stearns,  11  Mass.  533;  13  Am.  &  Eng.  Enc.  Law  (ist  Ed.) 

p.  5SS-" 

Sec.  824.  Parol  sale  of  growing  trees.  Growing  trees 
are  part  of  the  land,  and  a  sale  of  them  must  be  in  writing 
under  the  statute  of  frauds.  An  oral  sale  of  them  is  revocable 
until  executed,  but,  when  executed  by  severance  of  the  trees, 
they  become  chattels,  and  belong  to  the  purchaser.  Fluharty 
V.  Mills,  49  W.  Va.  446  (38  S.  E.  Rep.  521).  The  court  say: 
"Scarcely  a  legal  question  on  which  there  has  been  more 
elaborate  discussion  and  more  differing  opinion  and  decision. 
Refined  distinctions  have  been  drawn;  some  seeming  unsub- 
stantial,—as  the  one  that,  if  the  agreement  contemplates  pre- 
sent severance  from  the  land,  it  is  valid,  whereas,  if  that  is  not 
apparent,  but  the  timber  is  to  stand  an  indefinite  time,  and  thus 
the  soil  is  to  be  used  for  its  nutriment  or  sustenance,  the  con- 
tract is  not  valid.  It  seems  to  me  that  the  question  turns  on  the 
nature  of  the  trees  as  being  a  part  of  the  realty,  and  not  on 
when  they  are  to  be  severed.  Our  statute  of  frauds  and  per- 
juries in  the  sixth  clause  of  chapter  98  of  the  Code  says  that 
no  action  shall  lie  to  charge  any  one  'upon  any  contract  for 
the  sale  of  real  estate,  or  the  lease  thereof  for  more  than  a 
year,'  unless  the  contract  be  in  writing,  whereas  the  English 
act  requires  a  contract  for  the  sale  of  lands  'or  any  interest 
in  or  concerning  them' ;  and  the  omission  from  our  act  of  these 
words  has  been  thought  to  bear  on  the  question,  and  make 
an  oral  contract  good  under  our  act,  though  not  so  under  the 
English  act.  2  Lomax,  Dig.,  ch.  3,  p.  31,  note.  I  see  no  force 
in  this  distinction.  If  trees  are  part  of  the  land,  they  are  'land' 
under  this  act ;  not  an  interest,  not  an  entity  to  be  separated  in 
law  from  the  soil,  when  we  are  talking  about  .«a1es  of  land. 
There  is  no  case  in  the  West  Virginia  Reports  adjudicating  this 
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question,  and  none  in  Virginia  until  1895.  Amid  all  the  con- 
flicting decisions  we  must  see  and  choose  our  way.  I  think  the 
sound  side  is  that  a  sale  of  growing  annual  crops  planted  by 
man,  called  *fructus  industriales,'  are  salable  by  word  of  mouth 
— Kerr  v.  Hill,  2y  W,  Va.  576 ; — but  those  things  growing  in 
the  soil,  called  *prima  vestural,'  or  'fructus  naturales/  like 
trees,  are  not  salable,  except  by  writing,  because  they  are  of  the 
very  substance  of  the  solum  or  soil  by  the  implantation  of  na- 
ture. They  are  'land'  under  the  statute.  I  think  Judge  Riley, 
in  Stuart  v.  Pennis,  91  Va.  688  (22  S.  E.  Rep.  509),  makes  it 
clear  that  the  decision  in  that  case  in  sound;  that  is,  that  a 
sale  of  growing  trees  is  a  sale  of  real  estate,  not  chattels,  and 
will  be  specifially  enforced  in  equity.  He  said :  'Land  includes 
every  thing  belonging  or  attached  to  it,  above  or  below  the  sur- 
face. It  includes  the  minerals  buried  in  its  depths  or  which 
crop  out  of  its  surface.  It  equally  includes  the  woods  and  trees 
growing  upon  it.  Rooted  and  standing  in  the  soil,  and  drawing 
their  support  from  it,  they  arc  regarded  as  an  intregal  part  of 
the  land;  just  as  are  the  coal,  the  iron,  the  gypsum,  and  the 
building  stone  which  enter  so  largely  into  the  business  of  com- 
merce. Attached  to  the  soil,  they  pass  with  the  land  as  part  of 
it.  A  conveyance  of  the  land  carries  with  it  to  the  grantee  the 
right  to  the  forest  and  trees  growing  upon  it.  In  the  dealings 
of  men,  growing  timber  is  ever  regarded  as  part  of  the  realty. 
Upon  the  death  of  the  ancestor  they  pass  with  it  to  his  devisee, 
or  descend  with  it  to  his  heirs,  and  not  to  his  executor  or  ad- 
ministrator. They  are  not  treated  as  personalty.  They  are 
not  subject  to  levy  and  sale  under  execution.  And  so,  upon 
principle,  sound  reason,  and  authority,  we  are  of  opinion  that 
they  constitute  an  interest  in,  or  part  of,  the  land.'  He  says 
the  great  weight  of  authority  is  that  way.  I  think  so,  especially 
the  modern  cases.  Bish.  Cont.  §§  396,  1294,  says  this  is  the 
true  holding.  So,  also,  Washb.  Real  Prop.  366,  and  Benj. 
Sales,  §  126.  Many  cases  so  decide.  Hirth  Vw  Graham,  50  O. 
St.  57  (33  N.  E.  Rep.  90;  19  L.  R.  A.  721 ;  40  Am.  St.  Rep. 
641,  and  citations)  ;  Walton  v.  Lowry,  74  Miss.  484  (21  So. 
Rep.  243)  ;  Lumber  Co.  v.  Kolraan,  94  Wis.  465  (69  N.  W. 
Rep.  165 ;  34  L.  R.  A.  821 ;  59  Am.  St.  Rep.  905)  ;  Brown,'  St. 
Frauds,  §  235.  It  is  proper  to  say  that,  though  an  oral  agree- 
ment is  not  enforceable  by  action  at  law  or  suit  in  equity,  but, 
until  executed,  is  revocable  by  the  parties  at  will,  yet  it  is  a 
license  to  enter  upon  the  land,  and  take  the  timber,  and  exempts 
the  party  from  an  action  of  trespass,  and  the  moment  the  tree  is 
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severed  from  the  soil  it  ceases  to  be  realty,  is  converted  into  a 
•chattel,  and  belongs  to  the  purchaser.  'A  sale  of  growing 
timber  by  parol  is  a  license,  and  authorizes  an  entry  upon  the 
land,  but  the  same  is  revocable  at  the  will  of  the  seller.'  Wal- 
ton V.  Lowrey,  74  Miss.  484  (21  So.  Rep.  243).  *It  vests  no 
title  in  the  licensee  prior  to  the  severance  of  the  timber.'  Lum- 
ber Co.  V.  Kolman,  94  Wis.  465  (69  N.  W.  Rep.  165 ;  34  L. 
R.  A.  821 ;  59  Am.  St.  Rep.  905).  So  Bish.  Cont.  §  396.  'Such 
licenses  are  in  nature  mere  personal  privileges,  not  assignable 
by  the  licensee,  not  inuring  to  his  representatives ;  not  binding 
upon  the  assignees  or  heirs  of  the  estate  in  respect  of  which  they 
are  granted.  So  long  as  they  remain  unexec6ted,  they  are  re- 
vocable by  the  grantor ;  and  they  are  ipso  facto  revoked  upon  the 
conveyance  of  his  estate,  and  expire  with  the  performance  of 
the  act  or  acts  which  they  authorize  to  be  done.'  Brown,  St. 
Frauds,  §  22." 

Sec.  825.  Contracts  and  conveyances  concerning  tim- 
ber and  trees.  A  deed  conveying  growing  trees  and  author- 
izing the  grantee  to  cut  them  within  a  definite  time,  conveys  an 
interest  in  the  land,  within  Sand.  &  H.  Ark.  Dig.,  §  'j^y,  con- 
cerning the  registry  of  deeds.  Kendall  v.  J.  I.  Porter  Lum. 
Co.,  69  Ark.  442  (64  S.  W.  Rep.  220).  A  written  agreement 
by  which  a  promisor  binds  himself  to  convey  to  the  promisee 
"four  lots  of  timber,  more  or  less,"  for  a  named  consideration 
thereafter  to  be  paid,  is  not,  for  want  of  description,  such  a 
written  contract  in  relation  to  the  sale  of  land  as  satisfies  the 
statute  of  frauds.  Douglass  v.  Bunn,  no  Ga.  159  (35  S.  E. 
Rep.  339).  A  conveyance  of  standing  timber  on  the  lands  of  a 
decedent  made  by  his  heir  or  devisee  within  two  years  from  the 
granting  of  letters  testamentary,  is  void,  under  N.  C.  Code,  § 
1442.  Camp  Mfg.  Co.  v.  Liverman,  128  N.  C.  52  (38  S.  E. 
Rep.  27) .  A  deed  conveying  standing  marked  trees  and  giving 
the  grantee  five  years  and  as  much  more  time  as  he  may  de- 
sire to  remove  them,  is  a  conveyance  of  real  estate  and  a  war- 
ranty of  title  passes  to  a  subsequent  purchaser  of  the  trees ;  but 
a  Hen  on  the  land  reserved  in  such  deed  to  indemnifv  the 
grantee  from  loss  on  account  of  failure  of  title  to  the  trees  does 
not  pass  with  the  warranty  to  such  purchaser,  without  an  as- 
signment thereof.  Paynter,  C.  J.,  and  Bumam  and  Hobson, 
JJ.,  dissent  from  the  last  proposition.  Asher  Lumber  Co.  v. 
Comett,  (Ky.)  63  S.  W.  Rep.  974  (23  Ky.  Law  Rep.  602).  An 
instrument  in  the  form  of  a  deed  purporting  to  convey  to  named 
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grantees,  their  heirs  and  assigns,  at  a  specified  price  per  acre, 
"all  the  pine  timber  suitable  for  sawmill  purposes"  on  de- 
scribed lots  of  land,  which  recites  the  payment  of  part  of  the 
consideration,  and  specifies  how  and  when  the  remainder  shall 
be  paid,  and  also  grants  certain  privileges  in  regard  to  the  con- 
struction on  the  premises  by  the  grantees  of  certain  railroads, 
tramroads,  and  wagon  roads,  "to  continue  as  long  as  said  mill 
operations  may  require,"  was  held  to  convey  to  the  grantees, 
their  heirs  and  assigns,  all  the  timber  suitable  at  the  date  of  the 
instrument  for  the  purposes  indicated,  but  that  their  rights  ter- 
minated upon  the  failure  to  remove  the  timber  within  a  reason- 
able time.  McKae  v.  Stillwell,  iii  Ga.  65  (36  S.  E.  Rep.  604  ;• 
55  L.  R.  A.  513).  See  opinion  for  review  pf  authorities  on  this 
subject.  This  case  is  followed  in  Goette  v.  Lane,  1 1 1  Ga.  400 
(36  S.  E.  Rep.  758).  For  exhaustive  collation  of  authorities  on 
"Conveyance  of  title  to  standing  timber  without  conveying  title 
to  the  land",  see  55  L.  R.  A.  513-536.  For  construction  of  par- 
ticular timber  lease,  see  Perkins  v.  Peterson,  no  Ga.  24  (35 
S.  E.  Rep.  319). 

Sec.  826.  Construction  of  conveyance  of  "all  the  pine 
and  spruce  timber  standing** — ^"Timber"  defined.  A  ccm- 
\eyance  to  the  grantees  in  a  deed  of  "all  the  pine  and  spruce 
timber  standing"  on  certain  lands,  to  be  taken  off  from  time  to 
time  to  suit  their  convenience,  conveys  an  interest  in  land  that 
may  descend  to  the  heir,  or  be  conveyed  to  a  stranger;  and 
may  be  construed  to  convey  the  right  to  cut  pine  and  spruce 
timber  from  the  growth  standing  on  the  land  at  the  date  of  the 
deed  until  the  same  shall  have  become  exhausted,  or  the  right 
to  cut  otherwise  terminated.  Donworth  v.  Sawyer,  94  Me. 
243  (47  Atl.  Rep.  521).  The  court  say :  "It  is  contended  at  the 
bar  that  the  grant  is  not  only  limited  to  trees  standing  on  the 
land  at  the  date  of  the  deed,  but  to  pine  and  spruce  trees  then 
suitable  for  timber.  But  the  grant  is  not  of  trees  suitable  for 
timber.  It  is  of  'pine  and  spruce  timber.'  Now,  the  word 
'timber'  should  be  given  the  meaning  suited  to  the  purposes  of 
the  grant  apparent  from  the  whole  deed.  The  timber  of  com- 
merce is  squared  sticks  of  wood  used  in  building.  The  trees 
from  which  they  were  cut  became  known  as  'timber  trees.* 
'Command  them  that  they  hew  me  cedar  trees  out  of  Lebanon.' 
'I  will  do  all  they  desire  concerning  timber  of  cedar  and  timber 
of  fir.*  So,  too,  stock  on  hand  for  manufacturing  purposes,  re- 
gardless of  its  size,  is  called  'timber.*    *A  man  of  Tyre,  skilled 
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to  work  in  gold,  and  in  silver,  in  brass,  in  iron,  in  stone,  and  in 
timber,  in  purple,  in  blue,  and  in  fine  linen,  and  in  crimson.' 
The  statutes  of  the  United  States,  in  encouraging  the  growth 
of  forests,  and  prohibiting  their  destruction,  apply  the  word 
^timber'  to  all  sorts  of  trees,  young  or  old.  So,  too,  under  the 
statute  of  this  state  (  Rev.  Stat.,  ch.  42,  §  6)  relative  to  driving 
logs,  'pulp  wood,  or  any  other  wood  product  suitable  for  com- 
merce or  manufacture  that  may  be  conveniently  driven  to  mar- 
ket* is  held  to  be  included  in  the  word  'timber.'  Bearce  v. 
Dudley,  88  Me.  410  (34  Atl.  Rep.  260). 

The  grantor's  purpose,  as  expressed  in  the  deed,  was  to 
foster  the  settlement  of  public  domain,  and,  in  furtherance  of 
that  purpose,  it  sold  the  pine  and  spruce  in  question,  to  be  re- 
moved so  that  the  land  could  the  more  easily  be  cleared.  Its 
purpose  was  to  clear  the  growth  without  regard  to  size,  giving 
the  grantees  their  own  time  to  do  so,  but  always  fast  enough  to 
accommodate  settlers.  It  wanted  the  forest  cleared,  not  pre- 
served ;  and  we  think,  under  all  the  circumstances,  the  meaning 
of  'pine  and  spruce  timber*  was  understood  to  be  pine  and 
spruce  growth ;  that  the  word  'timber*  was  not  used  in  the  sense 
of  'trees'  suitable  to  then  make  timber,  but  as  synonymous  with 
*  trees*  or  'growth.*  There  could  have  been  no  object  to  give  to 
the  word  a  different  meaning,  and  we  think  the  whole  grant 
shows  the  purpose  to  have  been  not  to  grant  trees  only  suitable 
for  timber,  but  rather  trees  of  the  kind  for  timber, — ^pine  and 
spruce  timber  trees ;  in  other  words,  to  grant  the  right  of  lum- 
ber from  the  pine  and  spruce  standing  at  the  date  of  the  deed, 
at  the  grantee's  convenience,  until  the  then  existing  growth 
should  have  been  removed,  but  fast  enough  to  not  retard  set- 
tlement of  the  lands.  Any  other  construction  would  be  both  in- 
convenient and  lead  to  controversies  that  might  be  interminable. 
It  is  well  known  that  pine  and  spruce  lands  in  the  region  of  this 
township  do  not  reproduce  the  same  kind  of  growth. 

Nor  is  this  construction  of  the  deed  an  unnatural  or 
strained  one.  The  word  'timber'  is  given  meaning  to  fit  the 
sense  in  which  it  is  used.  It  may  mean  'wood  suitable  for 
building  houses  or  ships,  or  for  use  in  carpentry,  joinery,  etc., 
trees  cut  down  and  squared,  or  capable  of  being  squared  and 
cut  into  beams,  rafters,  planks,  boards' ;  etc.,  or  'growing  trees, 
yielding  wood  suitable  for  constructive  uses;  trees  generally; 
woods.*  Cent.  Diet.  '  I  learned  of  lighter  timber  cotes  to 
frame.*  Prior.  'The  straw  was  laid  below ;  of  chips  and  fere 
wood  was  the  second  row;  the  third,  of  greens  and  timber 
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newly  felled.'  Dryden.  'We  take  from  every  tree  lop,  bark^ 
and  part  of  the  timber,  and,  tho'  we  leave  it  with  a  root  thus 
hackt,  the  air  will  drink  the  sap/  Shakespeare.  The  prairie 
is  bare  of  timber.  They  sought  shelter  in  the  timber  (meaning 
woods).  The  acts  of  congress  encourage  the  planting  of  tim- 
ber, and  protect  it  (meaning  small  trees). 

In  this  state,  and  some  others,  the  conveyance  of  growing 
trees  to  remain  alive  upon  the  land  and  to  be  cut  in  the  future 
is  a  conveyance  of  an  interest  in  the  land  that  may  nourish  and 
support  the  growth  conveyed.  The  trees  become  chattels  only 
when  severed  from  the  soil.  Until  then  they  are  a  part  of  it. 
Dunn  V.  Burleigh,  62  Me.  24 ;  Hoit  v.  Stratton  Mills,  54  N.  H. 
109  (20  Am.  Rep.  119)  ;  Howe  v.  Batchelder,  49  N.  H.  204; 
Plumer  v.  Prescott,  43  N.  H.  2^7'y  Kingsley  v.  Holbrook,  45 
N.  H.  314  (86  Am.  Dec.  173) ;  Olmstead  v.  Niles,  7  N.  H. 
522;  Putney  v.  Day,  6  N.  H.  430  (25  Am.  Dec.  470)  ;  Heflin 
V.  Bingham,  56  Ala.  566  (28  Am.  Rep.  776)  ;  Clap  v.  Draper, 
4  Mass.  266  (3  Am.  Dec.  215)  ;  White  v.  Foster,  102  Mass. 

375. 

It  is  not,  as  before  said,  a  strained  construction  to  hold 

that  ordinarily  a  grant  of  growing  timber  to  be  construed  most 
favorably  to  the  grantee,  conveyed  the  growth  named,  with  its 
increase,  until  the  time  for  removal  shall  have  elapsed.  This 
seems  to  be  the  view  taken  in  Pease  v.  Gibson,  6  Greenl.  81, 
although  other  questions  were  decided,  and  in  Howard  v.  Lin- 
coln, 13  Me.  122.  Putney  v.  Day,  6  N.  H.  430  (25  Am.  Dec 
^70),  apparently  adopts  it.  See  Knotts  v.  Hydridt,  12  Rich. 
Law,  314.  Goodwin  v.  Hubbard,  47  Me.  395 ;  Stout  v.  Harper^ 
yz  Me.  270;  and  Foster  v.  Foss,  yj  Me.  279,  throw  but  little 
light  upon  the  question,  but  contain  nothing  against  it. 

In  Mclntyre  v.  Barnard,  i  Sandf.  Ch.  52,  cited  with  ap- 
proval in  Kellam  v.  McKinstrey,  69  .N.  Y.  264-269,  and  in  La- 
custrine Fertilizer  Co.  v.  Lake  Guano  &  Fertilizer  Co.,  82  N. 
Y.  476-482,  was  the  grant  'all  the  pine  timber  standing  or  be- 
ing* on  the  land,  to  be  cut  and  removed  by  January  i,  1841. 
The  grant  was  made  May  27,  1836.  The  court  said :  The  ob- 
ject of  the  grant  was  the  sale  of  all  the  pine  logs  which  should 
be  taken  off  by  January  i,  1841 ;'  citing  Pease  v.  Gibson,  6 
Greenl.  81,  and  Howard  v.  Lincoln,  13  Me.  122.  The  last- 
named  case  was  a  reservation.  The  same  rule  for  construction 
that  is  applicable  to  a  grant  applies  to  limit  the  reservation.  It 
was  *of  all  the  pine  timber  *  *  *  above  the  size  of  ten 
inches  in  diameter  twenty  feet  from  the  stump,*  and  the  court 
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held  only  such  timber  existing  at  the  date  of  the  deed  was  re- 
served. Surely  that  should  be  so,  for  the  description  was  spec- 
ific. All  the  cases  cited,  at  the  bar  by  the  plaintiffs  but  two 
uphold  the  same  doctrine,  and  were  cases  of  exceptions  or 
reservations,  or  where  the  trees  granted  were  specifically  de- 
scribed either  by  size  or  adaptability  for  certain  uses.  These 
are  the  cases:  Nash  v.  Drisco,  51  Me.  417,  was  a  sale  of  tim- 
ber and  bark  down  as  small  as  ten  inches,  an^i  the  court  held 
cord  wood  was  not  conveyed,  and  that  the  sale  of  timber  ex- 
cluded trees  unsuitable  for  any  purpose  but  firewood.  Babka 
V.  Eldred,  47  Wis.  189  (2  N.  W.  Rep.  102,  559)  held  that, 
under  a  statute  giving  a  lien  on  logs  and  timber,  a  lien  did  not 
attach  to  lath  cut  therefrom.-  Shiffer  v.  Broadhead,  126  Pa. 
St.  260  (17  Atl.  Rep.  592),  held  that  a  grant  of  standing  pine 
and  hemlock  timber  was  timber  by  a  local  custom  to  ten  inches 
in  diameter  at  top  end  of  twelve-foot  log,  first  cut  from  the 
butt.  Boults  V.  Mitchell,  15  Pa.'  St.  364,  was  a  reservation  of 
timber  suitable  for  sawing  and  rafting.  Warren  v.  Short,  1 19 
N.  C.  39  (25  S.  E.  Rep.  704),  was  a  sale  of  timber  twelve 
inches  in  diameter  at  the  stump.  Robinson  v.  Gee,  4  I  red. 
Law.  186,  was  a  reservation  of  'sawmill  pine  timber  on  the 
land  standing  or  being,  or  which  may  hereafter  stand  or  be, 
on  the  said  land;'  and  it  was  held  that  the  grantee  was  not 
liable  in  trespass  for  the  cutting  of  pine  saplings.  Whitted  v. 
Smith,  2  Jones,  Law,  36,  was  an  exception  of  'all  the  pine 
timber  that  will  square  one  foot,'  and  it  was  held  that  only 
such  timber  as  existed  at  the  date  of  the  deed  was  excepted. 
Irwin  v.  Patchen,  164  Pa.  St.  51  (30  Atl.  Rep.  436),  is  con- 
fused and  of  doubtful  authority.  It  seems  to  hold  that  a  parol 
reservation  of  standing  timber  is  limited  to  timber  merchant^ 
able  at  the  time.  Andrews  v.  Wade,  (Pa.  Sup.)  is  not  re- 
ported in  the  state  reports,  but  is  found  in  6  Atl.  Rep.  48,  a 
per  curiam  opinion.  It  was  a  reservation  of  'all  •the  pine  and 
hemlock  timber  growing  on  said  lands,'  and  the  court  held  that 
only  trees  of  suitable  size  for  use  at  the  date  of  the  reservation 
were  included  in  it.  This  is  the  only  case  directly  in  point  cited 
to  sustain  the  plaintiff's  contention.  Carter  v.  Williamson,  106. 
Ga.  280  (31  S.  E.  Rep.  651),  was  a  lease  of  'all  the  round 
timber,  or  timber  suitable  for  turpentine  purposes,'  and  it  was: 
held  that  only  such  timber  standing  at  the  date  of  the  lease 
passed. 

There  is  another  Pennsylvania  case  where  the  grantor 
reserved  *all  the  pine  timber,'  with  the  right  to  cut  and  remove 
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it  for  12  years.  The  court  say:  The  limitation  upon  the  right 
of  entry  was  a  limitation  upon  the  exception  itself.  It  was  a 
reservation  of  the  timber  for  twelve  years,  and  no  longer.  After 
that  time,  the  trees  remaining  passed  with  a  grant  of  the  soil 
to  which  they  were  attached.  This  is  the  construction  placed 
upon  such  agreements  in  the  lumber  regions,  where  they  are 
frequent,  and  it  accords  with  reason  and  common  sense/  Sal- 
tonstall  V.  Little,  90  Pa.  St.  422  (35  Am.  Rep.  683)  ;  Boisaubin 
V.  Reed,  i  Abb.  Dec.  161.  Contra,  Irons  v.  Webb,  41  N.  J.  L. 
203  (32  Am.  Rep.  193).  A  sale  of  merchantable  standing  tim- 
ber conveys  that  particular  timber  only,  and  at  once.  Haskell 
V.  Ayres,  35  Mich.  88;  same  as  to  saw  timber,  Monroe  v. 
Bowen,  26  Mich.  522. 

The  precise  question  here  at  issue  does  not  seem  to  have 
been  very  much  considered  by  the  courts,  and  therefore  it  must 
be  decided  by  applying  the  most  reasonable  construction  to 
the  deed  of  the  parties.  Where,  as  in  this  state,  the  grant  of 
growing  trees  to  remain  fixed  to  the  soil,  or  the  exception  of 
them  from  the  grant,  is  an  interest  in  land,  it  is  logical  to  con- 
sider the  trees,  and  the  right  in  the  soil,  and  the  growth  of 
them  as  a  unit  and  inseparable.  Their  owner  is  entitled  to  their 
increase.  The  grant  of  trees,  or  timber,  or  particular  kinds  of 
timber  trees,  should  be  held  a  grant  of  the  growth  standing  at 
the  time  of  the  grant.  If  the  grant  limit  itself  by  size  of  tree, 
age,  or  adaptibility  for  specified  uses,  then,  of  course,  the  par- 
ticular described  tree  would  pass,  and  none  other.  But  where 
there  is  no  limitation  of  that  character,  and  the  grant  is  of 
standing  timber,  to  be  taken  off  in  the  future,  the  common 
understanding  would  be  that  the  grantee  might  cut  timber  from 
the  lot  until  the  present  growth,  suitable  for  the  purpose,  shall 
have  been  exhausted,  or  until  the  right  to  cut  shall  have  ex- 
pired by  limitation,  either  express  or  implied." 

Sec.  827.  Wrongful  cutting  and  removal  of  timber — 
Rights  and  remedies  of  owner.  It  is  error  to  sustain  a  de- 
murrer to  an  indictment,  under  U.  S.  Rev.  Stat.,  §  2461,  mak- 
ing it  a  crime  to  cut  any  live  oak  or  red  cedar  "or  other  tim- 
ber" from  any  lands  of  the  United  States  except  for  certain  pur- 
poses, charging  the  defendant  with  cutting  mesquite  trees,  on 
the  ground  that  the  mesquite  tree  is  not  timber.  United  States 
v,  Soto,  Ariz.  (64  Pac.  Rep.  419),  disapproving  Bus- 
tamente  v.  United  States,  Ariz.  (42  Pac.  Rep.  11 1; 
epitomized  in  Ballard's  Law  of  Real  Property,  Vol.  IV,  §  173). 
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In  an  action  under  Ala.  Code,  1896,  §  4137,  entitling  the  owner 
of  land  to  recover  a  penalty  from  one  cutting  trees  thereon 
without  his  consent,  it  is  a  good  defense  to  show  that  at  the 
time  of  the  cutting  the  defendant  was  in  possession  of  the  land 
under  color  of  title  and  bona  fide  claim  of  ownership,  White 
V.  Farris,  124  Ala.  461  (27  So.  Rep.  259)  ;  or  that  he  honestly 
believed  it  to  be  his  own,  or  belonged  to  a  third  person  who  had 
consented  to  the  cutting,  Glenn  v.  Adams,  129  Ala.  189  (29  So. 
Rep.  836).  Sand.  &  H.  Ark.  Dig.,  §§  1774,  1777,  1778  con- 
strued and  applied— criminal  prosecution  for  cutting  trees — 
sufficiency  of  verdict.  Simpson  v.  State,  70  Ark.  19  (65  S.  W. 
Rep.  932).  In  an  action  for  trespass  under  Mich.  Comp.  Laws, 
§  1 1204,  authorizing  the  recovery  of  treble  damages  for  the 
wrongful  cutting  and  carrying  away  of  timber,  trees,  etc.,  from 
th^  lands  of  another  without  the  consent  of  the  latter,  the  want 
of  consent  must  be  both  alleged  and  proved  by  the  plaintiff. 
Padman  v.  Rhodes,  126  Mich.  434  (85  N.  W.  Rep.  1130).  The 
right  of  cotenants  to  recover  the  statutory  penalty  in  Missis- 
sippi for  the  wrongful'  cutting  of  trees  on  their  lands  is  a  joint 
right,  and  whatever  affects  the  right  of  one  to  recover  will  af- 
fect in  like  manner  the  right  of  each  and  all  the  others.  •The 
question  of  damages  which  any  one  of  them  may  recover  is  the 
Question  to  which  the  others  will  be  limited.  The  assessment 
of  the  damages  must  be  joint,  and  cannot  be  severed  by  the 
jury.  Haley  v.  Taylor,  77  Miss.  867  (28  So.  Rep.  752 ;  78  Am. 
St.  Rep.  549).  Citing,  Merrill  v.  Inhabitants  of  Berkshire,  11 
Pick.  269,  274;  Freem.  Co-Ten.  352;  Bradley  v.  Boynton,  22 
Mc.  287  (39  Am.  Dec.  582).  To  entitle  one  claiming  the  own- 
ership of  standing  timber  to  maintain  a  suit  to  enjoin  the  cut- 
ting thereof  by  another,  he  must  both  allege  and  prove  that  he 
is  in  possession,  either  actual  or  constructive,  and  where  he  is 
not  the  owner  of  the  land,  nor  in  actual  possession  of  the  tim- 
ber, he  must  first  obtain  possession,  if  necessary,  by  an  action 
at  law ;  but  where  he  has  obtained  a  preliminary  injunction,  it 
may  properly  be  continued  for  a  reasonable  time  to  allow  him  to 
obtain  such  possession.  Hamilton  v.  Brent  Lumber  Co.,  127 
Ala.  78  (28  So.  Rep.  698).  Grantees  in  a  deed  from  which 
certain  timber  is  excepted  with  right  to  remove  the  same  within 
five  years  cannot  recover  damages  from  a  third  party  removing 
the  same  within  that  time,  though  there  was  no  transfer  to  him 
of  the  interest  of  the  grantors.  Cohen  v.  Bryant,  (Ky.)  65  S. 
W.  Rep.  347  (23  Ky.  Law  Rep.  1448). 
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Sec.  828.  Wrongful  cutting  and  removal  of  timber — 
Occupancy  as  a  defense  to  action  for.  The  occupancy  that 
will  legally  defeat  an  action  by  the  true  owner  against  one  hav- 
ing no  right  to  possession,  for  timber  cut  from  his  land,  during 
its  continuance,  or  the  value  of  the  timber,  before  the  recovery 
of  the  land,  must  be  actual  possession  by  the  occupant  of  the 
land  as  his  own  property,  held  with  a  view  to  the  permanent  use 
of  the  same  for  his  own  benefit.  Thornton  v.  St.  Louis  Refrig- 
erator &  W-G.  Co.,  69  Ark.  424  (65  S.  W.  Rep.  113).  The 
court  say :  "The  true  owner  of  land,  unless  ousted  in  the  man  - 
ner  indicated,  has  a  right  to  sue  for  and  recover  timber  cut  and 
removed  from  his  land,  or  its  value,  in  an  action  brought  solely 
for  that  purpose.  In  Brewer  v.  Fleming,  51  Pa.  115,  which  was 
an  action  to  recover  the  possession  of  timber,  the  court  said : 
*A  mere  temporary  occupancy  for  the  purpose  of  taking  off  tim- 
ber by  one  having  no  right  of  possession  is  not  such  an  actual 
possession  as  defeats  the  constructive  possession  which  the  law 
casts  upon  the  owner.  Harlan  v.  Harlan,,  15  Pa.  507  (53  Am. 
Dec.  612),  referring  to  Wright  v.  Guier,  9  Watts,  172  (36  Am. 
Dec.  108),  and  Elliott  v.  Powell,  10  Watts,  454  (36  Am.  Dec. 
20o\  *  See,  also,  Sorber  v.  Willing,  10  Watts,  140;  Hole  v. 
Ritenhouse,  37  Pa.  116;  Washabaugh  v.  Entriken,  34  Pa.  74. 
Nor  does  such  an  entry  and  cutting  of  timber  defeat  the  owner's 
right  to  it,  but,  as  soon  as  it  is  severed  from  the  freehold,  his 
right  of  property  vests  in  it.  Id.  See,  also  the  late  cases  of 
Clement  v.  Wright,  40  ^Pa.  254,  and  Altemose  v.  Huf smith,  45 
Pa.  128.  *  *  *  According  to  the  authority  of  these  cases, 
neither  trover  nor  replevin  lies  against  one  in  the  actual  pos- 
session of  land  claiming  title  to  timber,  slate,  or  other  products 
severed  by  him  from  the  freehold;  nor  even  when  there  is  a 
common  possession,  and  the  title  is  in  controversy.  But  it  does 
lie  in  favor  of  the  owner  in  possession,  actually  or  construc- 
tively, against  a  tort  feasor,  or  one  who  has  no  right  of  posses- 
sion, who  enters  only  casually  or  temporarily  to  cut  timber.' 

In  McKinnin  v.  Meston,  104  Mich.  642  (62  N.  W.  Rep. 
1014),  which  was  an  action  for  the  recovery  of  timber,  the  de- 
fendant held  a  tax  deed  to  the  land  from  which  the  timber  was 
cut.  The  court  held  that  'bona  fide  and  actual  possession  of 
wild  lands  is  not  clearly  established  by  testimony  tending  to 
show  that  the  party  making  such  claims  occupied  a  shanty  on 
the  land  while  removing  timber  therefrom,  it  not  appearing 
who  built  the  shanty,  nor  what  the  purpose  was  for  which  it 
was  built,  and  there  being  a  doubt  as  to  the  shanty's  being  upon 
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the  land  from  which  the  timber  was  removed/  The  court  said^ 
'There  was  ample  opportunity  for  the  jury  to  find  that  the 
alleged  possession  was  a  subterfuge,  and  that  the  defendant  was 
a  trespasser,  merely,  if  his  tax  title  was  invalid/ 

The  occupancy  that  will  defeat  an  action,  brought  against 
a  person  cutting  timber  during  its  continuance  from  land  solely 
for  the  possession  or  value  of  the  timber,  by  the  true  owner, 
before  the  recovery  of  the  land,  must  be  such  as  to  constitute 
an  adverse  possession  which  will  set  the  statute  of  limitations 
in  motion.  In  Wright  v.  Guier,  9  Watts,  175  (36  Am.  Dec. 
Ill),  Chief  Justice  Gibson  said:  *But  why  should  there  not  be 
the  same  degree  of  possession,  to  bar  an  action  for  the  produce 
of  the  soil,  that  is  necessary  to  bar  an  action  for  the  soil  itself? 
Such  an  occupancy  is  indefinitely  continuous,  while  the  occu- 
pancy of  a  trespasser,  who  neither  cultivates  nor  incloses,  con- 
tinues no  longer  than  he  remains  in  contact  with  the  soil.'  Such 
possession  as  will  set  the  statute  of  limitations  in  motion  in 
respect  to  the  land  challenges  the  title  of  the  true  owner,  and  he 
will  not  be  allowed  to  harass  the  occupant  by  separate  action  for 
the  recovery  of  timber  cut,  or  its  value,  but  must  bring  his  ac- 
tion for  the  land.  Chief  Justice  Gibson,  in  the  case  last  cited, 
said :  'The  true  reason  why  trover  or  replevin  lies  not  against 
an  actual  occupant  is  *  *  *  the  impolicy  of  suffering  him 
to  be  harassed  with  a  separate  action  for  each  bushel  of  wheat 
consumed  or  stick  of  fire-wood  burned  on  the  premises,  instead 
of  having  the  matter  settled  at  once  by  an  action  to  recover  the 
possession.' " 
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Sec.  829.  What  constitutes  trespass.  To  constitute 
trespass  there  must  be  an  unlawful  entry,  and  abuse  of  the  right 
to  go  upon  land  will  not  amount  to  trespass.  Perry  v.  Bailey, 
94  Me.  50  (46  Atl.  Rep.  789).  One  who  has  a  right  to  pass  to 
his  land  over  the  land  of  another,  on  condition  that  he  puts  up 
the  bars  after  passing  through,  is  not  liable  in  an  action  of  tres- 
for  neglecting  to  put  up  the  bars  after  passing  through,  so  that 

cattle  entered  on  plaintiff's  land,  since  the  defendant  had  a 
right  to  enter;  the  proper  remedy  is  an  action  on  the  case. 
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Gregoir  v.  Leonard,  71  Vt.  410  (45  Atl.  Rep.  748).  In  South 
Carolina  it  is  held  that  a  landlord  who,  after  the  expiration  of 
his  lease,  forcibly  enters  the  premises  and  puts  out  the  goods 
of  his  tenant,  does  not  thereby  become  liable,  as  a  trespasser 
ab  initio.  Rush  v.  Aiken  Mfg.  Co.,  58  S.  C.  145  (36  S.  E.  Rep. 
497;  79  Am.  St.  Rep.  836).  Where  a  railroad  company  has 
taken  possession  of  a  highway  passing  over  the  plaintiff's  lands, 
and  laid  its  track  therein,  the  proper  remedy  is  an  action  of  tres- 
pass and  not  ejectment,  since  the  injury  to  him  is  not  an  injury 
to  his  possession,  but  consists  in  the  illegal  or  excessive  uses  of 
an  easement.  Becker  v.  Lebanon  St.  Ry.  Co.,  195  Pa.  St.  502 
(46  Atl.  Rep.  1096).  Trespass  quare  clausum  is  a  proper  ac- 
tion against  one  who  enters  upon  and  uses  for  burial  purposes  a 
lot  in  a  cemetery  which  another  has  the  exclusive  right  to  use 
for  such  purposes.  Gowan  v.  Bessey,  94  Me.  114  (46  Atl. 
Rep.  792).  Citing,  Meagher  v.  DriscoU,  99  Mass  281  (96  Am. 
Dec.  759)  ;  Smith  v.  Thompson,  55  Md.  5  (39  Am.  Rep.  409). 
Trespass  quare  clasum  is  the  proper  form  of  action  for  an  ag- 
ricultural society  to  bring  against  its  president,  who,  without 
authority,  has  sold  a  barn  standing  on  its  grounds,  and  who 
enters  with  the  purchaser,  and  tears  down  and  removes  the 
building,  since,  having  no  authority  to  enter  for  that  purpose, 
he  was  a  trespasser  from  the  beginning.  Kent  County  Agri- 
cultural Society  v.  Ide,  128  Mich.  423  (87  N.  W.  Rep.  369). 
A  person  or  town  is  liable  for  tearing  down  and  destroying  the 
sheds,  wharves  or  other  property  of  another,  although  the  struc  • 
tures  were  cheap  and  fragile,  and  the  ground  had  been  ac- 
quired in  the  edge  of  navigable  water  by  depositing  oyster 
shells  from  the  business  of  the  owner,  whose  only  title  was 
that  of  adverse  possession  for  forty  years,  and  though  the  par- 
ties committing  the  trespass  doubted  his  title.  Catchot  v.  Town 
of  Ocean  Springs,  78  Miss.  509  (29  So.  Rep.  468).  Where  a 
mistake  is  made  in  laying  out  an  addition  whereby  the  rear 
ends  of  all  the  lots  are  made  wider  than  the  width  of  the  tract 
will  permit,  and  when  the  mistake  is  discovered,  the  owner  of 
one  of  the  lots  moves  his  fence  over  onto  the  adjoining  lot  as 
marked  on  the  plat,  but  not  to  the  real  boundary  of  the  lot 
after  correcting  the  mistake  in  the  addition,  the  adjoining  lot 
owner  is  liable  for  trespass  in  removing  such  fence.  Scheer  v. 
Kriesel,  109  Wis.  125  (85  N.  W.  Rep.  138).  One  who  insti- 
gates another  to  commit  a  trespass  is  liable,  though  not  present 
at  the  act ;  so,  one  present  and  encouraging  the  trespass  is  liable 
therefor.    Shaver  v.  Edgell,  48  W.  Va.  502  (37  S.  E.  Rep» 
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664).  Forcibly  entering  a  dwelling  house  and  murdering 
therein  a  servant  of  the  owner  does  not  entitle  such  owner  to 
recover  of  the  wrongdoer  the  value  of  the  premises,  on  the 
theory  that  because  of  the  commission  of  the  crime  plaintiff's 
family  abandoned  the  house,  and  refused  to  live  in  it,  and  that 
in  consequence  it  has  become  worthless.  Clark  v.  Gay,  112  Ga. 
777  (38  S.  E.  Rep.  8i). 

Sec*  830.  Liability  of  employer  for  trespass  by  em- 
ployees. An  employment  agency  that  furnishes  laborers  to 
work  on  a  railroad,  under  the  supervision  of  the  persons  build- 
ing the  railroad,  and  at  such  times  and  places  as  they  direct,  is 
not  liable  for  trespasses  committed  by  such  laborers  in  the  con- 
struction of  the  railroad,  even  though  the  employment  office 
furnished  a  "bookman"  to  keep  the  time  of  such  laborers,  and 
paid  them,  taking  an  assignment  of  a  subsidy  contract  to  se- 
cure the  repayment  of  such  wages.  Swankhamer  v.  Johnson, 
39  Or.  383  (65  Pac.  Rep.  91).  A  city  is  liable  in  damages  for 
acts  of  trespass  committed  by  its  employees  engjaged  in  hauling 
garbage  from  its  streets  and  acting  under  direction  of  the  su- 
perintendent of  street  cleaning.  Ostrom  v.  City  of  San  An- 
tonio, 94  Tex.  523  (62  S.  W.  Rep.  909).  The  court  say:  "The 
rules  of  law  which  must  govern  in  determining  the  rights  of  the 
parties  in  this  case  are  clearly  stated  by  Chief  Justice  Gaines  in 
White  V.  City  of  San  Antonio,  94  Tex.  313  (60  S.  W.  Rep. 
426),  as  follows:  'A  municipal  corporation  proper — a  city,  for 
example — ^acts  in  a  two-fold  capacity.  Certain  functions  are 
conferred  upon  it  in  the  interest  of  the  public  at  large,  and  cer- 
tain others  for  the  peculiar  advantage  of  its  own  inhabitants. 
For  the  unlawful  acts  of  its  officers  in  performing  functions  of 
the  former  class,  the  corporation  is  held,  as  a  rule,  not  to  be  re- 
sponsible ;  but  for  their  torts  in  discharging  duties  of  a  purely 
corporate  character  the  corporation  is  liable.'  White  v.  City  of 
San  Antonio,  94  Tex.  313  (60  S.  W.  Rep.  426).  The  ques- 
tion for  us  to  determine  is,  to  which  of  the  two  classes  of  pow- 
ers expressed  in  the  foregoing  citation  does  the  act  performed 
in  cleaning  the  streets  of  San  Antonio  belong  ?  In  the  case  of 
City  of  Galveston  v.  Posnainsky,  62  Tex.  127,  Judge  Stayton, 
for  the  court,  said :  *It  would  seem  that  in  so  far  as  municipal 
corporations  of  a'ny  class,  and  however  incorporated,  exercise 
powers  conferred  on  them  for  purposes  essentially  public, — 
purposes  pertaining  to  the  administration  of  general  laws  made 
to  enforce  the  general  policy  of  the  state, — ^they  should  be 
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deemed  agencies  of  the  state,  and  not  subject  to  be  sued  for  any  ' 
act  or  omission  occurring  while  in  the  exercise  of  such  power, 
unless  by  statute  the  action  be  given ;  that  in  reference  to  such 
matters  they  should  stand  as  does  sovereignty,  whose  agents 
they  are, — subject  to  be  sued  only  when  the  state,  by  statute, 
declares  that  they  may  be.  *  *  ♦  In  so  far,  however,  as 
they  exercise  powers  not  of  this  character,  voluntarily  assumed, 
— powers  intended  for  the  private  advantage  and  benefit  of  the 
'  locality  and  its  inhabitants, — there  seems  to  be  no  sufficient 
reason  why  they  should  be  relieved  from  that  liability  to  suit 
and  measure  of  actual  damage  to  which  an  individual  or  priv- 
ate corporation  exercising  the  same  powers  for  a  purpose  es- 
sentially private  would  be  liable.'  In  what  sense  can  it  be  said 
that  the  cleaning  of  the  streets  of  San  Antonio  was  a  duty  that 
primarily  rested  upon  the  state  of  Texas?  We  know  of  no 
principle  of  law  upon  which  such  duty  can  be  based,  nor  any 
case  which  has  so  held,  nor  any  instance  in  which  such  power 
has  been  exercised  by  the  state  for  the  benefit  of  the  general 
public ;  and  we  must  conclude  that  it  does  not  fall  within  that 
class  of  cases  which  are  specified  as  being  powers  to  be  exer- 
cised for  the  good  of  the  general  public,  imposed  upon  a  munici- 
pal corporation  for  enforcement  within  its  limits.  The  law  im- 
IX)sed  the  duty  of  cleaning  the  streets  upon  the  city  of  San  An- 
tonio, within  its  own  limits,  primarily  and  especially  for  the 
benefit  of  its  own  people.  It  is  strictly  a  corporate  function,  for 
the  abuse  of  which  by  its  agents  in  the  course  of  their  regular 
employment  the  city  must  be  held  liable.  Lloyd  v.  Mayor,  etc., 
5  N.  Y.  375  (55  Am.  Dec.  347)  ;  Quill  v.  Mayor,  etc.,  (N.  Y. 
Sup.)  55  N.  Y.  Supp.  889;  Missano  v.  Mayor,  etc.,  160  N.  Y. 
123  (54  N.  E.  Rep.  744)  ;  Barney  Dumping-Boat  Co.  v.  Mayor, 
etc.,  (C.  C.)  40  Fed.  Rep.  50;  Engle  v.  Mayor,  etc.,  (C.  C) 
40  Fed.  Rep.  51 ;  City  of  Ft.  Worth  v.  Crawford,  64  Tex.  202 
(53  Am.  Rep.  753) ;  15  Am.  &  Eng.  Enc.  Law,  p.  114.  We  can 
see  no  difference  upon  the  question  of  liability  between  thi^  case 
and  City  of  Ft.  Worth  v.  Crawford,  64  Tex.  202  (53  Am.  Rep. 
753).  If  the  disposition  of  garbage,  dead  animals,  and  the  like, 
in  that  case,  had  been  considered  a  function  of  the  state  gov- 
ernment, exercised  by  officers  of  the  municipal  corporation,  the 
court  could  not  have  held  the  city  liable  for  the  consequences : 
and  the  judgment  of  this  court  that  the  city  Was  liable  for  the 
nuisance  includes  the  proposition  that  the  acts  were  done  in  ex- 
ecution of  a  corporate  power,  as  distinguished  from  a  govern- 
mental function.    The  following  cases  hold  a  contrary  doctrine : 
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Condict  V.  City  of  Jersey  City,  46  N.  J.  L.  160 ;  Love  v.  City  of 
Atlanta,  95  Ga.  132  (22  S.  E.  Rep.  29;  51  Am.  St.  Rep.  64)  ; 
Connelly  v.  City  of  Nashville,  100  Tenn.  262  (46  S.  W.  Rep. 
565)  ;  Kuehn  v.  City  of  Milwaukee,  92  Wis.  263  (65  N.  W. 
Rep.  1030)." 

Sec.  831.  Liability  of  firm  for  trespass  by  one  of  its 
membersl — ^Joint  liability  of  several  persons  acting  separ- 
ately. A  firml  is  not  liable  in  trespass  for  the  action  of  one 
of  its  members,  where  the  latter  was  not  acting  for  the  firm  at 
the  time  of  the  trespass  and  the  partnership  received  no  benefit 
from  the  transaction.  Wolfley  v.  Brown,  Ariz.  (62 
Pac.  Rep.  691).  Several  persons  acting  independently  of  one 
another  in  discharging  from  their  respective  premises  waste 
water  into  a  sewer  are  not  liable  as  joint  trespassers  for  injuries 
resulting  to  the  building  of  another  from  their  acts,  but  each 
person's  liability  in  such  cases  is  limited  to  that  part  of  the 
damages  that  was  caused  by  his  own  act.  Bonte  v.  Postel, 
Ky.  (58  S.  W.  Rep.  536;  51  L.  R.  A.  187;  22  Ky.  Law 
Rep.  583).  The  court  say:  "The  principle  of  law  is  well  es- 
tablished that  where  two  or  more  persons  unite  in  an  act  which 
constitutes  a  wrong  to  another,  intending  at  the  time  to  com- 
mit it,  or  doing  it  at  a  time  or  under  circumstances  that  fairly 
charge  them  with  intending  the  consequences  thereof,  tiie  law 
compels  each  to  assume  and  bear  the  responsibility  of  the  mis- 
conduct of  all.  See  Cooley,  Torts,  p.  133.  But  where  two  or 
more  persons  acting  independently,  without  concert,  plans  or 
other  agreement,  inflict  a  damage  or  cause  an  injury  to  another 
person,  one  of  such  persons  cannot  be  held  Hable  for  the  acts 
of  the  others.  Authorities  to  support  both  propositions  are 
abundant,  and  we  are  of  opinion  that  this  case  belongs  to  the 
latter  class,  as  there  is  no  evidence  conducing  to  show  that  the 
various  property  holders  who  ran  water  from  their  premises 
into  the  underground  pipe  in  the  alley  which  emptied  into  the 
open  sewer  which  ran  along  appellant's  wall  either  acted  in  con-  * 
cert  in  so  doing,  or  believed  that  any  injury  would  result  there- 
from to  appellant's  property.  Each  acted  entirely  independent 
of  the  others.  The  cases  relied  on  by  appellant  to  support  his 
contention  belong  to  the  first  class,  and  there  are  numerous  and 
very  respectable  authorities  which  support  the  latter  proposi- 
tion. Black's  Law  Dictionary  defines  'joint  trespass'  as  *two  or 
more  persons  who  unite  in  committing  a  trespass.'  And  in  the 
case  of  Ferguson  v.  Terry,  i  B.  Mon.  96,  it  was  held  'that  none 
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were  liable  for  trespass  committed  by  others  unless  they  gave 
authority,  command,  or  assent  to  it/  The  proof  showed  in  this 
case  that  the  trespassers  were  separate  and  distinct.  In  Bard  v. 
Yohn,  26  Pa.  St.,  482,  it  was  held  'that  where  two  persons 
acted  each  for  himself,  so  as  to  produce  an  injury  to  the  plain- 
tiff, they  could  not  be  sued  as  joint  trespassers,  unless  it  ap- 
peared that  they  acted  in  concert.'  In  Ellis  v.  Howard,  17 
Vt.  330,  the  court  said :  There  must  be  a  privity  between  the 
wrongdoers  in  order  that  each  may  be  held  responsible  for  the 
whole  of  the  damages.'  In  Gallagher  v.  Kemmerer,  144  Pa. 
St.  509  (22  Atl.  Rep.  970;  27  Am.  St.  Rep.  673),  which  was 
an  action  to  recover  damages  for  injuries  to  plaintiff's  land  for 
deposits  of  mine  water  and  dirt  accumulating  thereon  from  the 
defendant's  operation  on  a  creek  having  its  source  some  four  or 
five  miles  off  in  the  mountains  above  plaintiff's  land,  it  ap- 
peared in  the  proof  that  the  Highland  Coal  Company  had  been 
mining  coal  several  miles  above  on  the  same  stream,  and  that 
this  company,  as  well  as  defendant,  dumped  the  refuse  of  its 
mines  directly  into  the  creek.  The  court  said :  'It  is  true  that  the 
injury  complained  of  may  have,  been  caused  in  part  by  the  oper- 
ations of  the  Highland  Coal  Company,  conducted  contemporan- 
eously with  the  operations  of  defendant's  mines,  and  that  it 
would  be  difficult,  if  not  quite  impossible,  to  separate  and  ascer- 
tain definitely  and  certainly,  the  proportion  of  the  whole  dam- 
age done  by  each  of  these  operations  respectively.  But  these 
several  operations  were  entirely  independent  of  each  other. 
They  were  several  miles  apart  and  the  ownership  and  control 
were  wholly  distinct  and  separate.  There  was  no  concert  of 
action  or  common  purpose  or  design  which  would  support  the 
theory  of  joint  injury.'  In  the  case  of  Coal  Co.  v.  Richards* 
Adm'rs,  57  Pa.  St.  142  (97  Am.  Dec.  209),  which  was  a  case 
in  which  the  milldam  of  the  plaintiff  had  been  filled  by  the  de- 
posit of  coal  dirt  from  different  mines,  which  had  been  washed 
down  by  the  stream  from  the  mines  above  of  several  owners, 
the  plaintiff  sought  to  charge  the  defendants  below  with  the 
whole  injury  caused  by  filling  up  his  basin ;  the  substance  of  the 
complaint  being  that  if  at  the  time  the  defendants  v.-ere  throw- 
ing coal  dirt  into  the  river  the  same  was  being  done  at  the  other 
colleries,  and  the  defendants  knew  of  this,  they  were  liable  for 
the  combined  result  of  the  series  of  deposits  of  dirt  from  the 
mines  above.  In  this  case  the  court  held  that,  where  a  tort  was 
severally  committed  without  concert  with  others  at  the  time  of 
commission,  it  did  not  afterwards  become  joint  because  its  con- 
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sequence  united  with  other  consequences ;  that  without  concert 
of  action  no  one  suit  could  be  maintained  against  the  owners 
of  the  colleries.  They  support  the  conclusions  reached  in  that 
case  with  numerous  authorities.  In  the  case  of  Miller  v.  Ditch 
Co.,  87  Cal.  430  (25  Pac.  Rep.  550;  22  Am.  St.  Rep.  254), 
the  plaintiff  was  the  owner  of  a  tract  of  land  near  where  a  can- 
yon came  out  of  the  mountains,  but  did  not  reach  his  land,  and 
naturally  the  waters  of  the  canyon  would  not  flow  upon  his 
land,  but  defendants,  by  means  of  different  ditches,  turned  for- 
eign water  into  the  canyon,  and  the  commingling  water  from 
said  ditches  passed  through  said  canyon,  and  by  cutting  new 
channels,  etc.,  flowed  out  on  plaintiff's  land,  covering  part  of 
it  with  sand  and  debris.  The  ditches  were  not  owned  jointly 
by  all  the  defendants.  Each  ditch  was  operated  by  part  only^ 
of  the  defendants,  who  had  no  interest  in  the  other  ditches.  In 
that  case  the  court  said :  *It  is  clear  that  the  rule,  as  esablished 
by  the  general  authorities,  is  that  an  action  at  law  for  damages 
cannot  be  maintained  against  several  defendants  jointly  when 
each  acted  independent  of  the  action  of  the  other,  and  there  was 
no  concert  or  unity  of  design  between  them.  *  *  *  The 
tort  of  each  defendant  was  several  when  committed,  and  did 
not  become  joint  because  afterwards  its  consequences  united 
with  the  consequences  of  several  other  torts  committed  by  other 
persons.  *  *  *  If  it  were  otherwise,  *  *  *  one  de- 
fendant, however  little  he  may  have  contributed  to  the  injury, 
would  be  liable  for  all  the  damage  caused  by  the  wrongful  acts 
of  all  the  others,  and  would  have  no  remedy  against  them  be- 
cause no  contribution  can  be  enforced  against  joint  feasors.'  " 

Sec.  832.  Who  may  maintain  an  action  for  trespass- 
Title  or  interest  necessary.  One  who  sues  for  the  wrongful 
damage  of  property  must  show  title  or  some  interest  in  him- 
self before  he  can  recover,  City  of  Rome  v.  Shropshire,  112 
Ga.  93  (37  S.  E.  Rep.  168)  ;  but  bare  possession  of  real  estate 
gives  a  right  of  action  against  any  one  wrongfully  interfering 
with  such  possession,  Bass  v.  West,  no  Ga.  698  (36  S.  E.  Rep. 
244).  Possession  of  real  estate  for  fifteen  years  gives  a  prima 
facie  title  sufficient  to  authorize  the  possessor  to  maintain  an 
action  of  trespass  thereon  against  an  adverse  claimant.  Hart  v. 
Doyle,  128  Mich.  257  (87  N.  W.  Rep.  219).  A  landlord  or 
mortgagee  out  of  possession  cannot  maintain  trespass  quare 
clausum  for  any  mere  injury  to  the  possession,  because  such  an 
action,  being  for  an  injury  to  the  possession,  must  be  brought 


§  832, 833  TRESPASS.  818 

by  the  person  whose  possession  has  been  injured.  Look  v. 
Korton,  94  Me.  547  (48  Atl.  Rep.  117).  The  owner  of  realty 
cannot  maintain  trespass  quare  clausum  unless  he  is  in  posses- 
sion at  the  time  of  the  alleged  trespass,  for  the  gist  of  the  action 
is  the  injury  to  the  possessory  right.  Therefore  a  landlord 
cannot  maintain  trespass  when  a  tenant  is  in  possession,  except 
when  there  have  been  permanent  injuries  to  the  freehold  aflFect- 
ing  its  value.    Perry  v.  Bailey,  94  Me.  50  (46  Atl.  Rep.  789). 

Sec.  833.  Right  of  one  having  constructive  possession 
of  land  to  maintain  trespass.  To  maintain  trespass  one 
must  have  either  title  or  actual  possession,  and  possession  of 
a  part  of  a  tract  o*f  land  under  such  color  of  title  as  will  give 
title  to  the  whole,  if  the  possession  be  continued  for  a  period 
prescribed  by  statute,  is  not  such  possession  of  the  residue  of 
the  tract  as  will  authorize  the  claimant  to  maintain  an  action 
for  a  trespass  thereon.  Ault  v.  Meager,  112  Ga.  148  (37  S.  E. 
Rep.  185).  The  court  say:  **WhiIe  one  who  enters  in  good 
faith  upon  land  under  a  recorded  deed  purporting  to  convey  a 
single  tract,  is,  in  a  sense,  in  constructive  possession  of  the  en- 
tire tract  from  the  moment  he  takes  actual  possession  of  a  part, 
still  he  has  not  such  a  possession  as  will  authorize  him  to  main- 
tain, even  against  a  wrongdoer,  an  action  for  a  trespass  to  the 
portion  of  the  tract  of  which  he  is  not  in  actual  possession,  until 
after  the  expiration  of  the  period  of  prescription.  Possession 
f;ives  a  right  of  action.  Constructive  pc^ssession  arises  out  of 
ownership.  Gunsolus  v.  Lormer,  54  Wis.  630  (12  N.  W.  Rep. 
62).  Constructive  possession  by  one  who  is  not  the  owner,  but 
merely  claims  ownership,  is  not  sufficient  to  support  the  action, 
until  it  is  continued  for  a  sufficient  length  of  time  to  ripen  into 
a  complete  ownership.  The  modification  of  the  common-law 
rule  as  declared  by  our  statute  simply  goes  to  the  extent  of  al- 
lowing the  holder  of  the  legal  title  to  realty  to  maintain  the  ac- 
tion of  trespass  on  a  constructive  possession  which  he  has  by 
virtue  of  his  title.  It  does  not  allow — nor,  so  far  as  we  are 
aware,  do  the  statutes  of  any  of  the  states — ^a  person  to  main- 
tain trespass  simply  on  a  claim  of  ownership  of  land  of  which 
he  has  never  been  in  actual  possession.  That  such  a  posses- 
sion in  this  state  can  be  made  the  foundation  for  a  prescription 
is  not  a  sufficient  reason  why  the  action  for  trespass  can  be 
maintained  thereon.  One  in  possession  of  a  part  of  a  tract  of 
land  under  a  recorded  deed  covering  the  whole  is  constructively 
in  possession  of  the  entire  tract,  as  against  the  holder  of  the 
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legal  title,  who  is  himself  only  in  constructive  possession ;  but 
as  against  an  actual  occupant,  whether  owner  or  trespasser,  he 
is  not  in  possession,  either  actually  or  constructively.  We 
have  been' able  to  find  no  case  exactly  in  point,  but  the  following 
authorities  abundantly  establish  the  proposition  that  in  order 
to  maintain  trespass  there  must  be  either  an  actual  possession, 
or  a  constructive  possession  which  has  for  its  foundation  a 
legal  title  to  the  property :  Stean  v.  Anderson,  4  Har.  209 ; 
Blackburn  v.  Baker,  7  Port.  284 ;  Aiken  v.  Buck,  i  Wend.  466 
(19  Am.  Dec.  535) ;  Clarfc  v.  Hill,  i  Har.  335 ;  Proprietors  of 
Kennebeck  Purchase  v.  Call,  i  Mass.  483 ;  Harrison  v.  Black- 
bum,  34  Law  J.  (N.  S.)  109;  Padgett  v.  Baker,  i  Tenn.  Ch. 
222 ;  Smith  v.  Milles,  i  Term  R.  475,  480;  Machin  v.  Geortner, 
14  Wend.  241 ;  2  Jag.  Torts,  §  213;  Bigelow,  Torts,  pp.  167, 
168;  Dobbs.  V.  Gullidge,  4  Dev.  &  B.  68;  Parker  v.  Wallis,  60 
Md.  15  (45  Am.  Rep.  706)  ;  Ruggles  v.  Sands,  40  Mich.  559; 
Crawford  v.  Trustees,  51  111.  396." 

Sec.  834.  Practice  in  actions  for  trespass — Miscellan- 
eous notes.  The  same  accuracy  of  description  is  not  re- 
quired in  a  complaint  for  trespass  as  in  ejectment  or  unlawful 
detainer,  unless  the  object  of  the  suit  is  to  try  the  title  to  the 
land ;  it  is  sufficient  to  designate  the  land  by  name  or  by  some 
of  its  abuttals  or  monuments,  and  thus  give  the  defendant  notice 
of  its  locality,  so  that  he  may  properly  plead  to  the  action. 
Glen  Jean,  etc.  R.  Co.  v.  Kanawha,  etc.  R.  Co.,  47  W.  Va.  725 
(35  S.  E.  Rep.  978).  Qaims  for  mesne  profits  are  usually 
consequential  to  and  dependent  upon  a  recovery  of  the  land  (in 
ejectment),  yet  where  the  disseisor  has  surrendered  or  aban- 
doned the  premises  before  suit,  and  the  rightful  owner  is  in 
possession,  such  owner  may  maintain  trespass  for  the  wrong- 
ful entry,  and  have  damages  for  the  same.  Blew  v.  Ritz,  82 
^linn.  530  (85  N.  W.  Rep.  548).  All  such  damages  or  ele- 
ments of  damage  as  do  not  naturally  and  necessarily  flow  from 
the  wrongful  acts  constituting  a  trespass,  and  such  as  the  tres- 
passer or  wrongdoer  is  not  bound  to  know  must  necessarily 
and  inevitably  result  from  his  acts,  are  special,  and  must  be 
specially  pleaded.  Rauma  v.  Bailey,  80  Minn.  336  (83  N.  W. 
Rep.  191).  In  trespass  for  the  removal  of  plaintiff's  fence,  the 
plea  of  ownership  of  the  land  in  the  town  as  a  public  com- 
mon, admits  the  plaintiff's  possession  at  the  time  of  the  al- 
leged trespass.  Wilbur  v.  Peckham,  22  R.  I.  284  (47  Atl. 
Rep.  597).  Upon  an  appeal  in  an  action  for  trespass  title 
will  not  be  considered  as  in  issue  so  as  to  permit  the  recovery 
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of  costs  in  excess  of  the  amount  of  damages,  under  Ind.  Rev. 
Stat.,  §  6oi,  where  the  evidence  is  not  in  the  record,  although 
the  pleadings  brought  into  question  the  title.  Schaeffer  v. 
Rominger,  27  Ind.  App.  409  (61  N.  E.  Rep.  605).  In  Rhode 
Island,  where  the  defendant  in  an  action  of  trespass  quare 
clausum  justifies  by  a  plea  of  liberum  tenementum,  only  the 
title  to  that  part  of  the  tract  in  which  the  alleged  trespass  was 
committed  is  put  in  issue,  and  the  record  of  judgment  in  such  a 
case  is  proof  of  title  In  the  party  in  whose  favor  it  is  rendered 
only  to  the  extent  of  the  place  of  the  alleged  trespasses  which 
may  have  been  proved,  but  a  party  against  whom  judgment 
has  been  entered  for  obstructing  an  entire  right  of  way,  and 
who  has  thereafter  removed  the  obstruction  to  the  extent  of 
one  foot,  cannot' invoke  this  rule  as  a  defense  to  a  second  action 
for  obstructing  the  way.  Schaeffer  v.  Brown,  23  R.  I.  216  (49 
Atl.  Rep.  895). 

Sec.  835.  Defenses  to  action  for  trespass.  One  inde- 
pendent trespass  cannot  be  used  as  a  setoff  against  another  de- 
pendent upon  it.  Miser  v.  O'Shea,  37  Or.  231  (62  Pac.  Rep. 
491 ;  82  Am.  St.  Rep.  751).  The  defendant  should  be  allowed 
to  introduce  evidence  of  his  motive  and  reasons  for  entering 
the  plaintiff's  premises,  and  all  the  circumstances  attending  his 
entry,  when  sued  for  trespass,  although  no  justification  is 
pleaded.  Carter  v.  Bedortha,  124  Mich.  548  (83  N.  W.  Rep. 
277) .  One  defending  against  an  action  of  trespass  for  cutting 
timber  on  the  ground  of  a  parol  contract  with  plaintiff  per- 
mitting him  to  do  so,  has  the  burden  of  showing  such  contract, 
he  having  admitted  the  cutting  of  the  timber.  Williford  v. 
Williams,  127  N.  C.  60  (37  S.  E.  Rep.  74).  A  license  given  a 
mortgagee  in  a  chattel  mortgage  to  enter  upon  the  mortgagor's 
premises  and  remove  the  goods  upon  breach  of  condition,  is  ' 
dependent  upon  the  continued  operation  of  the  mortgage,  and 
cannot  be  asserted  as  a  defense  to  an  action  of  trespass  against 
the  mortgagee  on  account  of  such  entry,  where  the  mortgage 
had  become  invalid  on  account  of  unauthorized  material  alter- 
ations being  made  therein.  Bacon  v.  Hooker,  177  Mass.  335 
(58  N.  E.  Rep.  1078).  In  an  action  of  trespass  brought  by  a 
railroad  company  against  a  hackman  for  remaining  upon  its 
right  of  way  to  solicit  passengers  for  his  vehicles,  the  validity 
of  an  agreement  between  the  company  and  a  third  person,  giv- 
ing the  latter  exclusive  privileges  upon  its  right  of  way  as  a 
hackman,  cannot  be  brought  in  issue  by  defendant.  New  York,. 
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N.  H.  &  H.  R.  Co.  V.  Bork,  23  R.  I.  218  (49  Atl.  Rep.  965) ; 
and  where,  in  such  a  case,  the  action  is  to  enjoin  the  defendant 
from  trespassing  on  the  premises,  the  fact  that  the  person  to 
whom  the  exclusive  privilege  is  granted  is  not  a  duly  licensed 
hackman,  in  accordance  with  a  city  ordinance,  is  no  defense, 
Boston  &  M.  R.  R.  v.  Sullivan,  177  Mass.  230  (58  N.  E.  Rep. 
689).  In  an  action  of  trespass  for  the  removal  of  a  fence,  the 
plaintiff  must  prevail,  where  the  defense  is  that  the  land  fenced 
was  a  public  common,  but  the  use  of  the  land  for  more  than  a 
century  had  comported  as  well  with  the  customary  use  of  the 
space  in  front  of  a  village  blacksmith  shop  as  with  the  use  as  a 
common.  Wilbur  v.  Peckham,  22  R.  I.  284  (47  Atl.  Rep.  597). 
In  an  action  of  trespass  growing  out  of  a  disputed  boundary 
line  between  adjoining  landowners,  proof  that  the  trespass  was 
committed  on  the  land  that,  by  the  government  survey,  be- 
longed to  the  defendant,  is  no  defense,  when  the  parties  have 
agreed  upon  another  division  line  between  them.  La  Mont  v. 
Dickinson,  189  111.  628  (60  N.  E.  Rep.  40). 

Sec.  836.    Evidence  in  action  for  trespass.    In  an  ac- 
tion   of    trespass     involving    a    boundary     line,    if    either 

party's  premises  have  been  in  charge  of  a  general 
agent,  evidence  of  his  acts  and  statements  relating  thereto, 
within  the  scope  of  his  agency,  is  competent,  although 
the  party  did  not  know  of  such  acts  and  statements.  Carney  v. 
Hennessey,  74  Conn.  107  (49  Atl.  Rep.  910;  53  L.  R.  A.  699). 
In  trespass  between  adjoining  landowners,  who  obtained  their 
respective  tracts  by  partition,  where  the  issue  is  the  location 
of  the  boundary  line  between  them,  there  being  no  dispute  as  to 
the  location  of  the  land  of  each,  the  record  in  the  partition  pro- 
ceedings is  irrelevant.  LaMont  v.  Dickinson,  189  111.  628  (60 
N.  E.  Rep.  40).  In  an  action  of  trespass  charging  as  special 
damages  the  cutting  down  of  a  large  shade  tree  and  changes  of 
grade,  the  jury  may  determine  the  damages  from  evidence  as 
to  the  size  of  the  tree  and  photographs  showing  the  appearance 
of  the  premises  after  the  acts  complained  of,  without  any  direct 
testimony  as  to  the  amount  of  damages.  Harris  v.  City  of 
Ansonia,  73  Conn.  359  (47  Atl.  Rep.  672).  Evidence  in  an  ac- 
tion of  trespass  showing  that  both  plaintiff  and  defendant  had 
treated  the  land  as  included  in  a  tract  belonging  to  the  plain- 
tiff, and  that  the  defendant  had  assessed  it  for  taxation  to  the 
plaintiff  by  the  description  in  the  government  survey,  justifies 
a  holding  that  such  a  description  in  the  declaration  is  sufficient, 
as  it  could  not  mislead  the  defendant.    Hart  v.  Doyle,  128  Mich. 
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^57  (87  N.  W.  Rep.  219).  As  to  admissibility  of  evidence,  and 
sufficiency  of  evidence  to  sustain  a  judgment,  in  an  action  to 
restrain  a  trespass  to  a  mining  claim,  see  Regan  v.  Whittaker, 
14  S.  Dak.  373  (85  N.  W.  Rep.  863).  Particular  evidence  held 
to  authorize  a  conviction  for  forcible  trespass.  State  v.  Conder, 
126  N.  C  985  (35  S.  E.  Rep.  249). 

Sec.  837.  Measure  of  damages.  The  measure  of  dam- 
ages for  an  unintentional  trespass  to  lands  is  the  value  of  the 
property  taken,  at  the  time  of  the  taking,  unenhanced  by  the 
labor  expended  upon  it.  Jermyn  v.  Elliott,  195  Pa.  St.  245 
(45  Atl.  Rep.  938).  In  Michigan,  in  an  action  of  trespass,  if 
the  trespass  is  proved,  the  plaintiff  is  entitled,  under  the  statute 
to  treble  damages,  unless  the  defendant  shows  that  the  trespass 
was  casual  or  involuntary.  Hart  v.  Doyle,  128  Mich.  257  (87 
N.  W.  Rep.  219).  In  trespass  for  cutting  trees,  which  was 
done  under  a  claim  of  title  to  the  lands,  the  measure,  of  dam- 
ages is  the  value  of  the  trees  on  the  stump,  Hitchcock  v.  Libby, 
70  N.  H.  399  (47  Atl.  Rep.  269)  ;  but  where  one  wrongfully 
enters  upon  land  and  cuts  timber  therefrom  which  he  manu- 
factures into  railroad  ties  and  sells  to  another,  both  he  and  his 
vendee  are  liable  for  the  full  value  of  the  timber  at  the  time 
of  the  sale,  and  neither  can  claim  a  deduction  on  account  of  the 
work  and  labor  of  the  wrongdoer,  Central  Coal  &  Coke  Co.  v. 
John  Henry  Shoe  Co.,  69  Ark.  302  (63  S.  W.  Rep.  49).  To 
the  same  effect  is  the  case  of  Hasty  v.  Bonness,  84  Minn.  120 
(86  N.  W.  Rep.  896).  In  an  action  of  trespass  for  entering  the 
plaintiff's  premises  and  carrying  away  soil  the  measure  of  dam- 
ages is  the  value  of  the  soil  on  the  premises  and  no  deduction  is 
allowed  for  any  benefit  resulting  from  the  removal  of  the  soil. 
Williams  v.  Hathaway,  21  R.  I.  566  (45  Atl.  Rep.  578).  In 
trespass  for  entering  on  plaintiff's  land  and  removing  a  bam, 
the  measure  of  damages  is  the  value  of  the  barn  as  it  stood  on 
the  premises  at  the  time  of  removal.  Kent  County  Agricultural 
Society  v.  Ide,  128  Mich.  423  (87  N.  W.  Rep.  369).  In  an 
action  for  trespass  for  turning  defendant's  stock  upon  plaintiff's 
premises,  where  no  permanent  injury  to  the  land  is  shown,  the 
difference  between  the  market  value  of  the  land  before  and 
after  the  trespass  is  not  the  measure  of  damages.  Amber- 
crombie  v.  Windham,  127  Ala.  179  (28  So.  Rep.  387).  For  a 
statement  of  the  general  rules  governing  the  measure  of  dam- 
ages in  an  action  of  trespass  for  mesne  profits,  see  Bodlin  v. 
Arnold,  48  W.  Va.  108  (35  S.  E.  Rep.  980).    For  exhaustive 
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collation  of  authorities  on  "Extent  of  trespasser's  liability  for 
consequential  injuries  resulting  from  the  trespass,"  see  note  in 
53  L.  R.  A.  626-635. 

Sec.  838.  Measure  of  damages — Exemplary  or  puni- 
tive damages.  Exemplary  damages  are  allowable  in  actions 
of  trespass  to  real  property,  Cumberland  Telephone  Co.  v.  Cas- 
sedy,  78  jMiss.  666  (29  So.  Rep.  762)  ;  but  punitive  damages 
are  not  recoverable  in  an  action  of  trespass  for  mesne  profits, 
unless  it  is  founded  on  maliciousness  and  want  of  probable 
cause,  Bodkin  v.  Arnold,  48  W.  Va.  108  (35  S.  E.  Rep.  980). 
A  defendant  in  an  action  of  trespass  who  in  good  faith  believed 
that  the  plaintiff's  fence  invaded  his  lot,  is  not  liable  in  punitive 
damages  for  tearing  it  down.  Scheer  v.  Kriesel,  109  Wis.  125 
(85  N.  W.  Rep.  138).  Damages  in  trespass  may  be  enhanced 
by  the  aggravated  circumstances  under  which  it  was  committed, 
and  the  language  used  by,  and  the  motive  of,  the  trespasser  are 
competent  to  be  considered  in  that  connection.  Carter  v.  Be- 
dortha,  124  Mich.  548  (83  N.  W.  Rep.  277).  The  unauthor- 
ized use  of  a  tunnel  under  the  land  of  plaintiff  through  which  to 
transport  coal  from  adjoining  lands  is  not  such  a  trespass  as  to 
authorize  or  justify  the  recovery  of  exemplary  or  punitive  dam- 
ages, but  simply  authorizes  the  recovery  of  such  damages  as 
will  compensate  the  plaintiff  for  the  injury  to  his  land.  Springer 
V.  Somers  Fuel  Co.,  196  Pa.  St.  156  (46  Atl.  Rep.  370).  Where 
trees  valuable  only  for  lumber  or  cord  wood  are  cut  down  by  a 
trespasser  under  circumstances  involving  no  peculiar  injury  to 
the  landowner,  punitive  damages  are  not  recoverable,  even 
though  permission  to  cut  was  asked,  and  not  granted.  In  such 
a  case  the  true  measure  of  damage  is  just  compensation.  Hol- 
lister  V.  Ruddy,  66  N.  J..L.  68  (48  Atl.  Rep.  520). 

Sec.  839.  Miscellaneous  notes.  Authority  given  an 
agent  left  in  charge  of  land  during  the  owner's  absence  "to  look 
after  the  property  while  he  was  gone,  and,  if  any  one  entered 
the  premises,  to  ask  them  to  show  a  written  authority  for  their 
entry,  and,  in  case  they  did  not  have  authority,  to  forbid  them 
the  premises  in  his  name,"  does  not  authorize  the  agent  forc- 
ibly to  resist  an  entry  by  one  upon  a  portion  of  the  land  upon 
which  he  has  acquired  the  lawful  right  to  enter  by  virtue  of 
having  condemned  the  land  for  a  public  use.  Slingerland  v. 
Gillespie,  65  N.  J.  L.  92  (47  Atl.  Rep.  47).  The  lessor  of  a 
coal  mine  is  liable  for  his  tenant's  trespass,  where  the  lease  in- 
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eluded  coal  under  an  adjoining  track  to  which  coal  the  lessor 
had  no  title,  and  the  subtenants  of  the  lessee,  in  pursuance  of 
said  lease,  mined  coal  under  the  adjoining  tract  and  paid  the 
lessor  a  royalty  thereon.  Donovan  v.  Consolidated  Coal  Co. 
187  111.  28  (58  N.  E.  Rep.  290;  79  Am.  St.  Rep.  206).  For 
exhaustive  note  on  "Liability  of  owners  of  stock  herded  or  per- 
mitted to  range  on  the  lands  of  another,  though  they  are  not 
protected  by  a  lawful,  or  any  fience,"  see  81  Am.  St.  Rep.  446- 

453. 
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Sec.  840.  Creation  of  express  trusts — Necessity  and 
sufficiency  of  writing.  A  parol  executory  agreement  with- 
out any  consideration  made  by  one  upon  whom  the  legal  title 
to  lands  has  been  cast  by  descent,  to  hold  the  lands  in  trust  for 
others,  is  not  enforcible  against  his  heirs.  Moore  v.  Ransdel, 
156  Ind.  658  (59  N.  E.  Rep.  936).  The  validity  of  a  trust 
under  the  statute  of  frauds  cannot  be  questioned  by  the  judg- 
ment creditors  of  the  trustee  after  the  trust  has  been  executed. 
A.  R.  Beck  Lumber  Co.  v.  Rupp,  188  111.  562  (59  N.  E.  Rep. 
429;  80  Am.  St.  Rep.  190).  An  express  trust,  not  manifested 
in  writing,  made  by  a  grantee  of  a  deed  of  convejrance  of  lands, 
in  favor  of  the  grantors,  is  void  under  the  statute  of  frauds  of 
New  Jersey.  Coffey  v.  Sullivan,  63  N.  J.  Eq.  296  (49  Atl. 
Rep.*  520) .  In  Illinois,  the  statute  of  frauds,  if  invoked,  oper- 
ates to  prevent  the  creation  of  an  express  trust  in  lands,  Mon- 
son  V.  Hutchin,  194  111.  431  (62  N.  E.  Rep.  788)  ;  but  it  is  not 
necessary  that  the  writing  manifesting  or  proving  a  trust  shall 
have  been  framed  for  the  purpose  of  acknowledging  the  trust, 
or  that  it  shall  be  in  any  particular  form,  and  it  may  appear 
in  correspondence  between  the  parties,  Mosher  v.  Funk,  194  111. 
351  (62  N.  E.  Rep.  782).  Construing  and  appljring  la.  Code, 
§  2918,  providing  that  declarations  or  creations  of  trust  in  rela- 
tion to  real  estate  must  be  executed  in  the  same  manner  as 
deeds  of  conveyance,  it  is  held  that  an  express  agreement  to 
hold  lands  in  trust  cannot  be  proven  by  parol  evidence;  and 
that  the  breach  of  an  express  oral  promise  to  hold  title  for  an-' 
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other  will  not  constitute  fraud  on  which  a  court  of  equity  will 
build  up  a  constructive  trust  /\ndrew  v.  Andrew,  1 14  la.  524 
(87  N.  W.  Rep.  494).  Under  Wis.  Rev.  Stat,  §  2302,  which 
requires  that  a  trust,  other  than  those  resulting  by  the  act  or 
operation  of  law,  shall  only  be  created  by  deed  or  conveyance 
in  writing  subscribed  by  the  party  creating  it,  or  by  his  duly 
authorized  agent,  whose  authority  shall  be  in  writing,  a  gran- 
tor in  a  deed  absolute  on  its  face  will  not  be  permitted  to  prove 
that  it  was  given  in  trust  for  his  benefit,  it  not  being  shown  that 
the  deed  was  procured  through  fraud,  accident  or  mistake. 
Fillingham  v.  Nichols,  108  Wis.  49  (84  N.  W.  Rep.  15).  See 
opinion  for  particular  evidence  in  such  case  held  sufficient  to 
show  that  the  grantee  had  executed  a  reconveyance.  The  mere 
addition  of  the  word  "trustee"  to  the  name  of  the  grantee  in  a 
deed,  is  not  sufficient  to  create  a  tpist,  or  operate  as  notice  to  a 
bona  fide  purchaser  from  the  grantee  of  any  trust  or  claim  in 
favor  of  the  original  grantor,  so  as  to  render  such  purchaser  an 
involuntary  trustee.  Rua  v.  Watson,  13  S.  Dak.  453  (83  N. 
W.  Rep.  572).  Letters  written  to  the  owner  of  land  urging  a 
conveyance  in  trust  to  the  writer  for  a  certain  purpose,  when 
they  contain  the  terms  of  the  proposed  trust,  and  are  acted  upon 
by  the  landowner,  may  be  a  compliance  with  Alabama  Code,  § 
1041,  providing  that  no  trust  can  be  created  in  land  except  by 
an  instrument  in  writing  signed  by  the  party  declaring  the 
trust ;  so  may  letters  written  by  the  trustee,  after  the  convey- 
ance, in  which  he  recognizes  the  right  of  the  owner  in  the  land. 
Wiggs  V.  Winn,  127  Ala.  621  (29  So.  Rep.  96). 

Sec.  841.  Parol  evidence  to  establish  express  trusts. 
An  express  trust  resting  in  parol  is  as  lawful  as  one  in  writ- 
ing ;  but,  if  one  seeks  to  impress  such  a  trust  upon  an  absolute 
deed,  he  must  produce  evidence  in  writing  that  is  binding  upon 
the  party  sought  to  be  charged.  Shaw  v.  Jones,  156  Ind.  60  (59 
N.  E.  Rep.  166).  In  Ohio  it  is  held  that  a  trust  ingrafted  on 
an  absolute  deed  may  be  shown  by  parol  evidence;  but  the 
declaration  of  such  trust  must  be  contemporaneous  with  the 
deed,  and  the  evidence  beyond  a  reasonable  doubt  as  to  the 
existence  of  the  trust,  and  must  be  clear,  certain,  and  conclu- 
sive as  to  its  terms  and  conditions.  Russel  v.  Bruer,  64  O.  St. 
I  (59^  N.  E.  Rep.  740). 

Sec.  842.  Construction  of  particular  instruments  creat- 
ing trusts.    A  deed  conveying  land  to  the  grantor's  daugh- 
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ter  in  trust  for  her  life,  and  providing  that  on  his  death  the  in- 
come is. to  go  to  her  children  until  the  youngest  is  25  years  old, 
then  the  fee  to  vest  in  them  or  their  children,  if  any  died  leav- 
ing children,  creates  two  severable  trusts,  and  that  to  the 
daughter  is  valid,  regardless  of  the  validity  of  that  to  her  chil- 
dren. Nellis  V.  Rickard,  133  Cal.  617  (66  Pac.  Rep.  32;  85 
Am.  St.  Rep.  227).  Under  a  will  directing  that  real  estate  be 
sold  and  the  proceeds  held  in  trust  for  a  certain  person,  her 
heirs  may  compel  a  conveyance  of  the  legal  title  by  the  heirs  of 
the  testator,  where  a  sale  has  not  been  made  before  her  death, 
as  a  sale  then  is  unnecessary.  Nye  v.  Koehne,  22  R.  I.  1 18  (47 
Atl.  Rep.  215).  Where  lands  were  conveyed  to  a  trustee  for 
use  of  the  grantor's  wife  for  life,  with  "power  to  sell,  mort- 
gage, lease  or  otherwise  dispose  of  the  same  to  such  person  or 
persons  and  for  such  uses  and  purposes  as  she  may,  by  writing 
by  her  signed,  direct  and  appoint,"  she  cannot  make  a  volun- 
tary gift  of  the  lands  either  by  deed  or  by  will.  Garland  v. 
Smith,  164  Mo.  i  (64  S.  W.  Rep.  188).  Where  a. devise  of 
land  in  fee  to  a  trustee  to  pay  the  rents  and  profits  to  the  testa- 
tor's son,  who  was  given  the  power  to  appoint  further  beiye- 
ficiaries,  contained  a  provision  that  any  alienation  of  the  son's 
interest  should  work  a  forfeiture  thereof  and  vest  the  same  in 
his  sister,  it  is  held  that  a  tax  sale  of  a  portion  of  the  property 
does  not  terminate  the  entire  trust  in  favor  of  the  son  or  oper- 
ate to  defeat  his  power  of  appointment.  Cherbonnier  v.  Bussey, 
92  Md.  413  (48  Atl.  Rep.  923).  The  law  favors  the  vesting  of 
estates  ;  so,  under  a  trust  deed  declaring  that  after  the  death  of 
the  cestui  que  trust,  leaving  a  wife  and  child  or  children,  the 
trustee  should  receive  the  profits  of  the  land  conveyed,  and 
apply  the  same?  to  the  use  of  the  wife  and  children  during  the 
wife's  life,  and  that  at  her  death  the  estate  should  pass  ab- 
solutely to  such  children,  on  the  death  of  the  cestui  que  trust, 
the  estate  vests  in  the  children  so  that  either  of  them  could  dis- 
pose of  his  share  by  will.  Conover  v.  Hewitt,  125  Mich.  34 
(83  N.  W.  Rep.  1009).  Where  one  of  two  sisters,  who  had  in- 
herited a  homestead,  conveyed  her  undivided  interest  therein 
to  the  other,  in  consideration  of  which  the  latter  executed  a 
declaration  of  trust  to  the  former  whereby  it  was  stipulated  that 
the  trustee  should  occupy  the  premises  for  life,  and  might  rent 
them,  but  not  for  a  longer  period  than  her  life,  and,  in  case  of 
her  surviving  the  beneficiary,  should  have  the  fee  free  from  the 
trust,  and  that  if  the  beneficiary  should  survive,  the  "heirs  or 
assigns"  of  the  trustee  should  sell  and  convey  the  property  to 
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the  beneficiary,  the  effect  of  such  agreements  and  declarations 
was  that  the  survivor  should  take  a  fee.  Such  an  instrument  is 
not  an  attempted  testamentary  disposition  of  property,  so  as 
to  require  its  execution  with  the  formalities  of  a  will ;  and  the 
word  **assigns"  will  be  construed  to  include  one  to  whom  the 
trustee  has  devised  the  property,  and  he  will  be  compelled  to 
convey  it  to  the  beneficiary,  in  case  she  survives  the  trustee. 
Smith  V.  Baxter,  62  N.  J,  Eq.  209  (49  Atl.  Rep.  1130).  For 
particular  bequests  held  to  create  a  spendthrift's  trust,  see 
Board  of  Charities  and  Corrections  v.  Lockard,  198  Pa.  St.  572 
(48  Atl.  Rep.  496;  82  Am.  St.  Rep.  817)  ;  Winthrop  Co.  v. 
Qinton,  196  Pa.  St.  472  (46  Atl.  Rep.  435;  79  Am.  St.  R|p. 
729). 

Sec.  843.  Conveyance  of  land  in  trust  to  pay  grantor's 
debts.  When  the  grantor  in  a  deed  of  trust  conveys  all 
his  property  to  a  trustee  for  the  benefit  of  his  creditors,  with 
power  to  sell  the  same  immediately,  and  authorizes  the  trus- 
tee after  paying  the  expenses  of  the  trust  and  discharging  the 
hens  on  the  property,  to  make  a  pro  rata  distribution  of  the  pro- 
ceeds of  the  trust  property  among  the  grantor's  creditors,  and 
reconvey  to  him  whatever  may  remain  unsold  in  case  the  prop- 
erty shall  be  more  than  sufficient  to  pay  all  the  debts,  such  deed 
is  absolute,  and  the  conveyance  is  to  a  trustee  for  the  purpose 
of  raising  a  fund  with  which  to  pay  debts,  as  distinguished 
from  a  deed  of  trust  in  the  nature  of  a  mortgage  to  secure  the 
payment  of  debts,  and  amounts  to  an  appropriation  of  the 
property,  so  far  as  may  be  necessary  to  the  accomplishment  of 
that  purpose.  The  grantor  in  such  deed  thereby  consents  to 
an  immediate  sale  of  such  property,  and,  such  consent  being 
analogous  to  that  given  by  a  debtor  in  a  decree  directing  a  sale 
of  his  property  made  and  entered  with  his  consent,  he  will  not 
be  permitted  to  enjoin  such  sale  merely  because  the  amounts  of 
his  debts,  their  priorities,  and  the  persons  to  whom  they  are  due 
and  owing  have  not  been  ascertained,  the  amount  to  be  raised 
by  such  sale  is  uncertain,  and  the  legal  title  is  outstanding  in 
trustees  in  prior  deeds  of  trust.  Sandusky  v.  Faris,  49  W.  Va. 
150  (38  S.  E.  Rep.  563).  The  court  say:  "To  what  extent  and 
in  what  respects  a  deed  of  trust  made  for  the  benefit  of  a  debt- 
or's general  creditors  differs  from  an  ordinary  deed  of  trust  it 
IS  not  necessary,  upon  the  state  of  the  pleadings  in  this  case  and 
the  questions  brought  here  on  appeal,  to  decide;  but  that  there 
is  a  marked  difference,  which  warrants  the  position  taken  in  this 
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opinion  respecting  the  power  of  the  plaintiflF  in  resisting  the  sale 
he  has  authorized,  cannot  be  doubted.  There  is  a  manifest 
and  well-settled  distinction  between  an  unconditional  deed  of 
trust  and  a  mortgage  or  deed  of  trust  in  the  nature  of  a  mort- 
gage. The  former  is  an  absolute  and  indefeasible  conveyance 
of  the  subject-matter  thereof  for  the  purpose  expressed; 
whereas,  the  latter  is  conditional  and  defeasible.  A  mortgage 
is  the  conveyance  of  an  estate  or  pledge  of  property,  as  secur- 
ity for  the  payment  of  money  or  the  performance  of  some  other 
act,  and  conditioned  to  become  void  upon  such  payment  or  per- 
formance ;  a  deed  of  trust  in  the  nature  of  a  mortgage  is  a  con- 
v^ance  in  trust  by  way  of  security,  subject  to  a  condition  of 
defeasance,  or  redeemable  at  any  time  before  the  sale  of  the 
property.  A  deed  conveying  land  to  a  trustee  as  mere  col- 
lateral security  for  the  payment  of  a  debt  when  due,  and  with 
power  to  the  trustee  to  sell  the  land  and  pay  the  debt, 
in  case  of  default  on  the  part  of  the  debtor,  is  a  deed  of  trust  in 
the  nature  of  a  mortgage.  By  an  absolute  deed  of  trust,  the 
grantor  parts  absolutely  with  the  title,  which  vests  in  the 
grantee  unconditionally,  for  the  purpose  of  the  trust.  The  lat- 
ter is  a  conveyance  to  a  trustee  for  the  purpose  of  raising  a 
fund  to  pay  debts,  while  the  former  is  a  conveyance  in  trust 
for  the  purpose  of  securing  a  debt,  subject  to  a  condition  of  de- 
feasance.' Bartley,  J.,  in  Hoffman  v.  Mackaf,  5  O.  St.  124  (64 
Am.  Dec.  637).  'When  the  grantor  in  a  deed  of  trust  makes 
it  in  contemplation  of  insolvency,  and  authorizes  the  grantee, 
after  paying  the  expenses  of  the  trust,  to  make  a  pro  rata  distri- 
bution of  the  proceeds  of  the  trust  property  among  the  gran- 
tor's creditors,  such  deed  is  absolute,  and  the  conveyance  is  to 
a  trustee  for  the  purpose  of  raising  a  fund  with  which  to  pay 
the'  debts,  as  distinguished  from  a  deed  of  trust  in  the  nature  of 
a  mortgage  to  secure  debts.'  From  syllabus  of  same  case.  This 
is  held  also  in  Briggs  v.  Davis,  21  N.  Y.  574,  in  which  the  sylla- 
bus reads :  'Where  there  is  a  valid  trust  for  the  sale  of  land, 
the  party  creating  the  trust,  and  those  holding  the  derivative 
titles  under  him,  have  no  rights,  legal  or  equitable,  until  the 
purposes  of  the  trust  are  satisfied.  Their  interests  are  subject 
to  the  execution  of  the  trust  absolutely,  so  that  a  subsequent 
grantee,  from  the  creator  of  a  trust  to  sell  for  the  payment  of 
debts,  acquires  no  right  to  redeem  the  land.'  This  distinction 
is  recognized  and  declared  in  Woodruff  v.  Robb,  19  Ohio,  216 ; 
Comer  v.  Constantine,  86  Ala.  492  (5  So.  Rep.  773)  ;  State  v. 
Benoist,  37  Mo.  500;  Crow  v.  Beardsley,  68  Mo.  435;  Har- 
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gadine  v.  Henderson,  97  Mo.  375  (11  S.  W.  Rep.  218)  ;  Mills 
V.  Williams,  31  Mo.  App.  447;  In  re  Zwang,  39  Mo.  App.  356; 
State  V.  Hemingway,  69  Miss.  491  (10  So.  Rep.  575)  ;  Fromme 
V.  Jones,  13  la.  480;  Bartlett  v.  Teah,  (C.  C.)  I  McCrary,  176 
(i  Fed.  Rep.  768)  ;  Martin  v.  Hausman,  (C.  C.)  14  Fed.  Rep. 
160;  Weber  v.  Mick,  131  111.  521  (23  N.  E.  Rep.  646); 
Hershiser  v.  Higman,  31  Neb.  533  (48  N.  W.  Rep.  272 ;  28  Am. 
St.  Rep.  527)  ;  Johnson  v.  Robinson,  68  Tex.  399  (4  S.  W. 
Rep.  625).  Upon  these  authorities,  as  well  as  upon  reason,  it  is 
asserted  in  Burrill,  Assignm.  12 :  *An  assignment  is  more  than 
a  security  for  the  payment  of  debts;  it  is  an  absolute  appro- 
priation of  property  for  their  payment.  It  does  not  create  a 
lien  in  favor  of  creditors  upon  property  which  in  equity  is  still 
regarded  as  the  assignor's,  but  it  passes  both  the  legal  and 
equitable  title  to  the  property  absolutely  beyond  the  control  of 
the  assignor,  and  the  trust  which  results  to  the  assignor  in  the 
unemployed  balance  does  not  indicate  such  an  equity.'  Again : 
*An  assignment  for  the  benefit  of  creditors  implies  an  actual 
transfer  of  the  property  to  an  assignee  or  trustee,  so  that  the 
assignor  is  devested  of  all  control  over  it.'  Beach,  Trusts,  § 
596.  *A  distinction  should  be  noted  in  this  connection  between 
unconditional  deeds  of  trust  to  raise  funds  for  the  payment  of 
debts  and  deeds  of  trust  in  the  nature  of  mortgages,  the  former 
being  absolute  arid  indefeasible  conveyances  for  the  purpose 
of  the  trust,  while  the  latter  are  conveyances  by  way  of  security, 
subject  to  a  condition  of  defeasance.'  Pom.  Eq.  Jur.  §  995. 
Giving  an  assignment  or  deed  of  trust  for  the  benefit  of  credi- 
tors this  character  does  not  preclude  the  assignor  from  the  in- 
cidental right  to  discharge  the  trusts  thereby  created  in  favor 
of  his  creditors  by  paying  off  the  debts  before  sale,  and  thereby 
placing  himself  in  a  position  to  demand  a  reconveyance  of  the 
property,  or  the  right  to  claim  a  reconveyance  of  the  residue 
remaining  unsold  after  the  debts  are  paid,  or,  in  such  case,  pay- 
ment of  the  residue  of  the  proceeds.  But  there  is  no  estate  or 
interest  in  the  assigned  property  remaining  in  him  that  he  can 
convey  or  incumber  as  against  the  creditors,  and  he  cannot  pre- 
vent an  immediate  execution  of  the  power  of  sale  with  which 
he  has  clothed  the  trustee ;  for  the  deed  of  trust  creates  at  once 
the  relation  of  trustee  and  cestui  que  trust  between  the  assignee 
and  the  creditors,  and  the  latter  have  the  right  to  demand  the 
enforcement  of  it  according  to  its  terms." 
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Sec.  844.  Statute  of  uses  and  passive  trusts.  The 
statute  of  uses  {ttj  Hen.  VIII,  ch.  10)  will  vest  the  legal  title  of 
land  held  in  trust  in  the  cestui  que  trust,  when  the  trustee  holds 
the  mere  naked  title  to  land,  and  is  not  charged  with  the  per- 
formance of  any  duties  in  relation  thereto.  Schenck  v.  Wicks, 
23  Utah,  576  (65  Pac.  Rep.  732)  ;  City  of  Rome  v.  Shrop- 
shire, 112  Ga.  93  (37  S.  E.  Rep.  168) ;  Jordan  v.  Phillips  & 
Crew  Co.,  126  Ala.  561  (29  So.  Rep.  831).  The  statute  of  uses 
does  not  apply  to  a  charitable  trust.  Pritchett  v.  Edwards,  26 
Wash.  32  (66  Pac.  Rep.  148).  A  deed  conveying  realty  to 
trustees  to  hold  to  the  grantor's  sole  use,  and  providing  that 
the  trustees  shall  convey  the  land  to  whomever  he  should  di- 
rect, and  hold  the  proceeds  to  the  grantor's  use,  is  an  attempt 
to  create  a  trust  merely  to  hold  the  property  and  its  proceeds 
for  the  grantor's  use,  and  not  being  within  the  trusts  author- 
ized by  Cal.  Civ.  Code,  §  857,  is  invalid.  Carpenter  v.  Cook, 
132  Cal.  621  (64  Pac.  Rep.  997;  84  Am.  St.  Rep.  118).  Con- 
struing and  applying  N.  Y.  Real  Property  Laws,  §§  ^2,  73, 
129,  it  is  held  that  where  an  absolute  conveyance  is  executed  to 
a  grantee  who  executed  a  declaration  of  trust  that  he  is  to  hold 
the  land  for  a  third  person  to  whom  the  rents  and  profits  are 
to  be  paid  and  to  whom  he  will  execute  a  conveyance  of  the 
property  on  his  request,  the  legal  title  to  such  land  is  vested  in 
such  third  person ;  and  the  proceeds  arising  from  a  foreclosure 
sale  of  such  property  after  the  death  of  such  third  person  may 
be  subjected  to  the  payment  of  his  debts.  Wendt  v.  Walsh,  164 
N.  Y.  154  (58  N.  E.  Rep.  2).  One,  to  whom  a  deed  in  trust 
has  been  made,  but  who,  by  reason  of  a  certain  existing  state 
of  facts,  has  conveyed  both  the  legal  and  equitable  title  to  the 
beneficiaries,  has  no  title  to  convey,  and  a  deed  made  by  him  to 
third  parties  will  pass  no  title  to  them.  Jordan  v.  Phillips  & 
Crew  Co.,  126  Ala.  561  (29  So.  Rep.  831). 

Sec.  845.  Power  of  courts  in  respect  to  trusts.  Where 
property  is  devised  to  a  trustee  for  the  benefit  of  the  testator's 
minor  son,  the  son's  guardian  cannot  maintain  a  bill  in  equity 
to  compel  the  trustee  to  file  bond  and  administer  the  trust  in 
chancery,  where  he  does  not  show  that  the  trust  is  being  mis- 
managed or  likely  to  be  mismanaged  or  that  the  trustee  was 
insolvent  or  an  unsuitable  person  for  the  trust.  Ladd  v.  Ladd, 
125  Ala.  135  (27  So.  Rep.  924).  Under  Vt.  Rev.  Stat.,  § 
2613,  providing  that  the  probate  court  may  appoint  trustees  in 
cases  not  otherwise  provided  for,  when  the  use  of  property, 
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descends  to  a  person  for  life,  the  word  "descends"  applies  to 
estates  which  pass  by  will,  and  the  probate  court  has  power  to 
appoint  a  trustee  for  a  fund  arising  from  the  sale  of  real  es- 
tate devised  to  certain  persons  for  life,  remainder  to  their 
heirs.  Mitchell  v.  Blanchard,  72  Vt.  85  (47  Atl.  Rep.  98).  N. 
Y.  Laws  1882,  ch.  185,  concerning  the  appointment  by  the 
supreme  court  of  a  new  trustee  upon  the  death  of  a  surviving 
trustee,  refers  only  to  cases  where  the  trustee  has  died;  and 
Laws  1896,  ch.  547,  §  92,  concerning  the  removal  of  trustees 
by  such  court,  applies  only  to  trusts  of  real  estate.  Hughes  v. 
Cuming,  165  N.  Y.  91  (58  N.  E.  Rep.  794). 

Sec.  846*  Title,  rights,  powers  and  liabilities  of  trus- 
tees. A  trustee  cannot  deprive  himself  of  the  means  and 
power  of  executing  the  trust,  by  conveying  the  legal  estate  to 
another,  Robinson  v.  Ingram,  126  N.  C.  327  (35  S.  E.  Rep. 
612)  ;  and  he  only  can  do  with  the  trust  property  what  the  deed 
authorizes;  he  cannot  modify,  alter,  or  change  the  trust,  nor 
divert  the  land  to  other  purposes  than  those  defined  in  the  deed, 
Diehl  V.  Cotts,  48  W.  Va.  255  (37  S.  E..  Rep.  546).  A  trustee 
in  a  deed  of  trust  given  to  secure  bonds  is  entitled  to  an  allow- 
ance for  counsel  fees  and  expenses  incurred  in  defending  an 
action  assailing  the  instrument,  where  it  confers  on  him  all 
necessary  power  for  the  protection  of  the  bondholders.  Read 
V.  Memphis  Gaslight  Co.,  107  Tenn.  433  (64  S.  W.  Rep.  769). 
See  opinion  for  collation  of  cases  on  this  subject.  A  power  is 
not  limited  to  the  trustees  named  in  the  deed  but  can  be  exer- 
cised by  their  successors  where  the  deed  provided  that  "at  any 
time  during  the  continuance  of  the  trust"  such  trustees  might 
terminate  the  trust  whenever  it  should  be  necessary  for  the 
benefit  of  the  beneficiaries,  and  the  trust  is  given  to  the  three 
trustees  "and  the  survivor  of  them,  his  heirs,  executors  and  ad- 
ministrators." Mercer  v.  Safe  Deposit  &  Trust  Co.,  91  Md. 
102  (45  Atl.  Rep.  865).  Where  an  instrument  by  which  a 
wife  conveys  her  separate  estate,  consisting  of  money,  to  her 
husband  as  trustee  for  her  children,  stipulated  that  it  was  "to  be 
held,  used,  and  invested  by  him  in  such  manner  and  at  such 
times  as  he,  in  his  discretion,  may  see  proper,"  and  he  agrees 
in  such  instrument  to  accept  the  trust  and  "bind  himself  that  he 
will  faithfully  use,  invest,  and  handle  said  money  to  the  best 
advantage,  according  to  his  ability,  and  that  the  proceeds  and 
profits  arising  from  the  same  shall  accrue  to  the  said  children 
of  the  said  Lillie  H.,  and  that  the  increase  or  profits  arising 
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from  any  investment  of  said  money  shall  belong  to  said  chil- 
dren, and  that  he  will  re-invest  such  increase  or  prohts  for  their 
benefit,"  the  husband  has  power,  after  having  invested  the 
money  in  land,  to  sell  the  land  and  re-invest  the  money,  includ- 
ing the  principal.  Scottish-American  Mortg.  Co.  v.  Massie, 
94  Tex.  339  (6o  S.  W.  Rep;  544).  Trustees  in  whom  is  vested 
the  legal  title  to  property  are  not  liable  for  injuries  to  a  passerby 
resulting  from  the  negligence  of  their  servants  engaged  in 
making  repairs  on  the  property.  Parmenter  v.  Barstow,  22  R. 
I.  245  (47  Atl.  Rep.  365).  N.  Dak.  Rev.  Codes,  §  4273,  pro- 
viding that  a  trustee  who  uses  trust  property  contrary  to  the 
statute,  may  be  required  by  the  beneficiary  to  account  for  all 
profits  so  made  or  to  pay  the  value  of  its  use,  and  if  he  has  dis- 
posed thereof,  to  replace  it  witii  its  fruits,  or  to  account  for  its 
proceeds  with  interest,  does  not  change  the  rule  existing  before 
its  enactment  that  a  trustee  who  wTongfully  disposes  of  trust 
property  is  liable  to  the  beneficiary  for  the  value  of  the  same 
with  interest.  Prondzinski  v.  Garbut,  10  N.  Dak.  300  (86  N. 
W.  Rep.  969).  Under  a  trust  deed  executed  by  a  father  to  his 
son  to  secure  the  former's  maintenance,  and  making  such  main- 
tenance a  charge  against  the  land,  the  trustee  cannot  impose 
the  cost  of  improvements  as  a  charge  against  it,  but  the  cost  of 
supplies  furnished  is  not  only  a  charge  against  the  income  of 
the  land,  but  against  the  land  itself,  which  might  consume  the 
entire  subject  of  the  trust,  the  grantor's  descendants  not  hav- 
ing any  vested  interest  in  the  property  which  could  not  be  di- 
vested by  the  execution  of  the  trust.  Hughes  v.  Williams,  99 
Va.  312  (38  S.  E.  Rep.  138). 

Sec.  847.  Sale  and  conveyance  by  trusttee.  A  cestui 
que  trust,  by  taking  a  judgment  against  his  trustee  for  the  price 
of  trust  property  wrongfully  sold,  thereby  ratifies  the  sale  and 
waives  his  right  to  pursue  the  purchaser.  Carter  v.  Gibson, 
61  Neb.  207  (85  N.  W.  Rep.  45 ;  52  L.  R.  A.  468).  The  sale 
of  property  conveyed  to  a  trustee  for  taxes  and  on  judgments 
against  the  beneficiary,  and  the  application  of  the  proceeds  to 
the  payment  of  such  liens  and  incumbrances,  relieves  the  trustee 
from  liability  for  the  proceeds.  Turpie  v.  Lowe,  158  Ind.  47 
(62  N.  E.  Rep.  628).  Trustees  to  whom  property  is  devised 
for  a  hospital  "to  be  erected,  maintained  and  conducted  in  such 
manner  and  upon  such  plan  as,  in  their  judgment,  would  do 
the  greatest  good,"  and  who  are  required  to  report  annually  to 
the  highest  court  of  the  county  having  original  equitable  juris- 
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diction,  may  be  authorized  by  such  court  to  borrow  money  by  a 
mortgage  of  the  trust  property,  to  pay  debts  and  make  needed 
repairs,  EUerherst  v,  Pythian,  Ky.  (63  S.  W.  Rep. 
37;  23  Ky.  Law  Rep.  354).  Under  Wis.  Rev.  Stat.,  §4030,  a 
court  has  no  power  to  order  a  testamentary  trustee  to  sell  or 
mortgage  the  trust  estate  "iu  violation  of  the  terms  of  the 
trust."  Bloor  v.  Smith,  112  Wis.  340  (87  N.  W.  Rep.  870). 
It  is  proper  for  an  executor  and  trustee  under  a  will,  who  has  a 
personal  interest  in  the  estate  which  prevents  him  from  exer- 
cising his  discretion  impartiall}%  to  refer  to  a  court  of  equity  the 
question  whether  he  should  join  in  a  conveyance  of  property 
according  to  a  compromise  agreement  made  between  the  par- 
ties to  avoid  litigation ;  and  where  one  legatee  is  not  a  party  to 
such  agreement,  the  trustee  should  not  join  in  such  a  convey- 
ance pursuant  thereto  until  he  has  taken  a  sufficient  bond  to 
protect  such  legatee.  Stevens  v.  Clough,  70  N.  H.  165  (47 
Atl.  Rep.  615).  Where  all  the  beneficiaries  who  are  distri- 
butees of  the  proceeds  of  the  sale  of  land  directed  to  be  sold 
under  a  power  join  in  asking  a  conveyance  of  the  lands  to 
themselves,  according  to  their  distributive  shares,  instead  of 
making  a  sale  'under  the  power,  and  such  a  course  does  not 
substantially  conflict  with  the  purpose  of  the  gift,  a  conveyance 
by  the  donee  of  the  power  will  be  decreed  by  the  court  to  be 
made.  Wooster  v.  Cooper,  59  N.  J.  Eq.  204  (45  Atl.  Rep. 
381).  To  the  same  effect  is  the  case  of  Beideman  v.  Sparks, 
61  N.  J.  Eq.  226  (47  Atl.  Rep.  811).  For  construction  of  par- 
ticular trust  deed  conveying  realty  to  a  husband  as  trustee  for 
his  wife  and  their  children,  as  to  power  of  trustee  to  convey 
and  manner  of  executing  conveyance,  see  Clarke  v.  East  At- 
lanta Land  Co.,  113  Ga.  21  (38  S.  E.  Rep.  323). 

Sec.  848.  Suits  by  foreign  trustees.  In  California  it  is 
held  that  a  trustee  appointed  by  an  Iowa  court  to  hold  the  de- 
benture bonds  of  an  insolvent  Iowa  corporation,  may  maintain 
a  suit  in  CaJifornia  to  foreclose  a  mortgage  securing  such  bonds, 
where  the  rights  of  domestic  creditors  are  not  involved,  al- 
though a  like  comity  has  been  denied  by  the  courts  of  Iowa. 
Iowa  &  California  Land  Co.  v.  Hoag,  132  Cal.  627  (64  Pac. 
Rep.  1073).  The  court  say:  'The  early  rule  denied  to  such 
officers  any  standing  in  a  foreign  court,  but  the  courts  of  late, 
influenced  by  a  spirit  of  comity,  have  inclined  to  much  more 
liberal  views,  and  it  may  fairly  be  said  that  the  prevailing  doc- 
trine permits  the  maintenance  of  such  actions  by  foreign  re- 
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ceivers  and  like  officers,  where  the  rights  of  domestic  creditors 
are  not  interfered  with.  Toronto  General  Trust  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  123  N.  Y.  37  (25  N.  E.  Rep.  198)  ;  Corn- 
stock  V.  Frederickson,  51  Minn.  350  (53  N.  W.  Rep.  713)  ; 
Boulware  v.  Davis,  90  Ala.  207  (8  So.  Rep.  84;  9  L.  R.  A. 
601);  Winans  v.  Manufacturing  Co.,  48  Kan.  yyj  (30  Pac. 
Rep.  163).  Hurd  v.  .City  of  Elizabeth,  41.N.  J.  L.  i ;  Wilson 
V.  Keels,  54  S.  C.  545  (32  S.  E.  Rep.  702;  71  Am.  St.  Rep. 
816) ;  Oilman  v.  Ketcham,  84  Wis.  60  (54  N.  W.  Rep.  395; 
23  L.  R.  A.  52 ;  36  Am.  St.  Rep.  899) ;  Sands  v.  E.  S.  Greeley 
&  Co.,  31  C.  C.  A.  424  (88  Fed.  Rep.  130)  ;  Parker  v.  Mill 
Co.,  91  Wis.  174  (64  N.  W.  Rep.  751)  ;  Beach,  Rec.  (Alder- 
son's  Ed.)  §  665 ;  Smith,  Rec.  p.  165  ;  High,  Rec.  §  241.  The 
modification  of  the  rule  as  has  been  said,  rests  upon  the 
principle  of  comity, — a  principle  which  the  court  was  reluctant 
to  apply  in  this  particular  case,  by  reason  of  the  fact  that  the 
supreme  court  of  Iowa,  in  Ay  res  v.  Seibel,  82  la.  347  (47  N. 
W.  Rep.  989),  had  refused  to  recognize  the  principle,  and 
denied  to  a  foreign  trustee  the  right  to  maintain  an  action  in 
its  courts. 

Mutuality  of  operation  iF  of  the  essence  of  comity,  and 
therefore,  since  a  California  trustee  would  not  be  permitted  to 
maintain  his  action  in  the  courts  of  Iowa,  little  reason  could  be 
perceived  for  the  invocation  of  the  principle  of  comity  to  per- 
mit an  Iowa  trustee  to  maintain  a  like  action  in  the  courts  of 
this  state.  In  the  later  case  of  Hale  v.  Harris,  112  la.  372  (83 
N.  W.  Rep.  1046),  the  supreme  court  of  Iowa  evinces  a  dis- 
position to  modify  its  views  in  this  regard.  But,  apart  from 
that,  we  think  that  the  rule  permitting  the  maintenance  of  such 
action  in  our  courts,  where  the  rights  of  domestic  creditors  are 
not  interfered  with,  is  both  just  and  reasonable,  and  should  be 
enforced  without  distinction;  and  therefore  regardless  of  the 
i-ule  which  may  prevail  in  Iowa,  and  of  the  fact  that  the  trustee 
in  this  case  is  a  trustee  under  the  laws  of  Iowa,  as  we  are  not 
hampered  by  the  principle  of  stare  decisis,  and  as  the  rights  of 
domestic  creditors  are  not  involved,  we  hold  that  he  may,  as 
a  matter  of  comity,  maintain  this  action.'* 

Sec.  849.  Trustee  dealing  with  trust  estate— Purchase 
at  his  own  sale.  A  tenant  in  common  who  is  also  trustee 
for  his  cotenants,  may,  by  obtaining  a  decree  to  that  effect,  be- 
come the  purchaser  at  a  partition  sale,  and  obtain  a  valid  title 
which  will  not  be  voidable  at  the  instance  of  the  beneficiaries. 
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Corbin  v.  Baker,  167  N.  Y.  128  (60  N.  E.  Rep.  332).  The 
purchase  of  a  trust  estate  by  a  trustee  at  his  own  sale,  although 
fairly  made,  and  for  an  adequate  consideration,  will  be  set 
aside,  and  where  the  trustee  seeks  to  show  a  ratification  of  such 
sale  by  the  beneficiaries,  he  has  the  burden  of  proof;  but  in 
setting  aside  a  sale  of  property  made  to  himself,  upon  an  ac- 
counting, the  trustee  is  entitled  to  credit  for  the  purchase 
money,  with  interest,  and  the  value  of  permanent  improvements 
made  by  him.    Smith  v.  Miller,  98  Va.  535  (37  S.  E.  Rep.  10). 

Sec.  850.  Revocation  of  trusts.  A  settlement  of  prop- 
erty in  trust  which  is  expressly  stated  to  be  irrevocable  cannot 
be  revoked  by  releases  on  the  part  of  the  beneficiaries  in  esse 
and  a  conveyance  by  the  trustee  to  the.  settler  free  from  the 
trust,  followed  by  her  devise  of  the  property,  since  the  inter- 
position of  a  duly  constituted  tribunal  is  necessary  to  effect 
such  revocation  if  it  can  be  effected.  Neisler  v.  Pearsall,  22 
R.  I.  367  (48  Atl.  Rep.  8;  52  L.  R.  A.  874).  A  father  by 
deeding  land  to  his  son  in  consideration  that  the  son  will  sup- 
port his  father  and  mother,  and  after  their  decease  pay  certain 
sums  to  his  aunts,  does  not  create  an  irrevocable  trust  in  their 
favor,  and  the  father  may  release  the  son  from  any  of  the  pay- 
ments. Fellows  V.  Fellows,  69  N.  H.  339  (46  Atl.  Rep.  474) . 
A  deed  of  trust  executed  by  a  father  to  two  of  his  sons  impos- 
ing upon  them  the  duty  of  providing  supplies  necessary  for  his 
support  and  that  of  his  minor  children,  the  cost  price  of  which 
should  be  a  charge  against  the  land,  and  directing  that  the  trus- 
tees should,  at  the  grantor's  death,  divide  the  property  among 
his  children  according  to  the  law  of  descent,  unless,  in  their 
judgment,  the  same  should  be  sold  and  the  proceeds  distributed 
on  the  same  principle,  does  not  give  such  discretionary  power 
to  the  trustees  as  would  cause  a  revocation  on  the  death  of 
one  of  them,  but  in  such  event  the  surviving  trustee  takes  the 
estate,  Hughes  v.  Williams,  99  Va.  312  (38  S.  E.  Rep.  138). 

Sec.  851.  Compensation  of  trustee— Effect  of  his  neg- 
ligence or  bad  faith.  In  the  case  of  Booth  v.  Bradford,  114 
la.  562  (87  N.  W.  Rep.  685),  the  supreme  court  of  Iowa  say: 
"Generally  speaking,  a  trustee  who  neglects  his  duties,  who  is 
guilty  of  bad  faith,  or  who  violates  his  obligations,  forfeits  his 
right  to  compensation  and  to  interest.  Cook  v.  Lowry,  95  N. 
Y.  103;  Henderson  v.  Sherman,  47  Mich.  267  (11  N.  W.  Rep. 
153);  Barney  v.  Saunders  16  How.  535  (14  L.  Ed.  1047); 
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In  re  Greenfield's  Estate,  24  Pa.  232.  But  this  is  not  an  in- 
flexible rule.  If  the  irregularities  complained  of  are  trivial  or 
have  done  no  harm,  compensation  may  be  allowed.  Myers' 
Appeal,  62  Pa.  104,  And  the  allowance  of  compensation  in 
any  case  rests  in  the  sound  discretion  of  the  court.  Gibson's 
Case,  I  Bland,  138  (17  Am.  Dec.  257)  ;  Turner  v.  Turner,  44 
Ark.  25;  Tucker  V.  McDermott,  2  Redf.  Sur.  312;  Vander* 
hayden  v.  Vanderhayden,  2  Paige,  287  (21  Am.  Dec.  86)  ; 
King  V.  Talbot,  40  N.  Y.  76 ;  Diffenderffer  v.  Winder,  3  Gill 
&  J.  341.  Each  case  must  be  determined  largely  on  its  own 
peculiar  facts,  due  weight  being  given  by  the  appellate  court  to 
the  findings  of  the  lower  tribunal." 

Sec.  852.  Miscellaneous  notes. .  Construing  Cal.  Civ. 
Code  §  847,  abolishing  all  uses  and  trusts  in  real  property  ex- 
cept those  enumerated  in  the  statute,  it  is  held  that,  no  such 
trust  being  excepted  by  the  statute,  a  devise  of  the  residue  of 
the  testator's  property  to  hold  during  the  lives  of  the  testator's 
children  and  to  be  transferred  and  conveyed  on  the  death  of  the 
surviving  child  to  certain  beneficiaries,  is  void.  In  re  Fair's 
Estate,  132  Cal.  523  (64  Pac.  Rep.  1000;  84  Am.  St.  Rep.  70). 
The  validity  of  a  trust  is  not  affected  by  the  appointment  of  the 
cestui  que  trust  as  the  trustee.  Nellis  v.  Richard,  133  Cal. 
617  (66  Pac.  Rep.  32;  85  Am.  St.  Rep.  227).  Where  an  in- 
strument creating  a  trust  provides  that  if  the  appointed  trustee 
is  unwilling  to  act,  the  cestui  que  trustent  shall  appoint  an- 
other trustee  "under  their  hand  and  seal,"  an  appointment 
made  without  some  sort  of  a  seal  confers  no  authority.  Sharp- 
ley  V.  Plant,  79  Miss.  179  (28  So.  Rep.  799).  A  trust  as  to 
the  residue  of  property  left  at  the  death  of  the  settler  will  fall, 
when  such  residue  is  to  be  determined  by  the  execution  of  an 
attempted  life  trust  which  is  void.  Carpenter  v.  Cook,  132  Cal. 
621  (64  Pac.  Rep.  997;  84  Am.  St.  Rep.  118).  One  who  pur- 
chases property  from  a  trustee,  with  notice  of  the  trust,  is 
charged  with  the  same  trust  in  respect  to  the  property  as  the 
trustee  from  whom  he  purchased.  Schenck  v.  Wicks,  23  Uuah, 
576  (65  Pac.  Rep.  732).  For  statements  of  general  rules  as  to 
power  of  trustee  to  make  improvements,  and  allowance  for  re- 
pairs and  interest  on  advancements,  see  Booth  v.  Bradford.  114 
la.  562  (87N.  W.  Rep.68s). 
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Sec.  853.  Destruction  of  buildings  after  ccmtract  of 
sale— Right  to  insurance.  Where  a  binding  executory  con- 
tract for  the  sale  of  improved  realty  has  been  made,  and  the 
improvements  are  destroyed  by  fire  before  the  vendor  is  in  a 
position  to  convey  the  legal  title,  and  before  the  vendee  obtains 
possession,  the  loss  is  that  of  the  vendor ;  and  if  in  such  a  case 
the  property  be  insured,  the  vendor  is  entitled  to  collect  the  in- 
surance money  in  his  own  right,  and  does  not  hold  the  same 
in  trust  for  the  vendee.  Phinizy  v.  Guernsey,  11 1  Ga.  346  (36 
S.  E.  Rep.  796;  50  L.  R.  A.  680;  78  Am.  St.  Rep.  207).  If 
insured  property  is  destroyed  after  the  making  of  a  contract  of 
sale,  but  before  the  payment  of  the  purchase  money  and  the  ex- 
ecution of  the  conveyance,  the  proceeds  of  the  insurance  be- 
long to  the  vendor  as  between  him  and  the  company;  but  he 
acts  as  trustee  for  the  vendee,  who  upon  payment  of  the  pur- 
chase price,  is  entitled  to  the  insurance  money  in  equity,  al- 
though he  intended  to  tear  the  buildings  down.  Shinner  & 
Sons  Shipbuilding  &  Drydock  Co.  v.  Houghton,  92  Md.  68 
(48  Atl.  Rep.  85 ;  84  Am.  St.  Rep.  485). 

Sec.  854.  Damages  for  injuries  to  land — Rights  of  ven- 
dor and  vendee..  An  accrued  right  to  damages  for  the  con- 
struction of  a  railroad  over  land  does  not  pass  to  the  purchaser 
of  the  land.  Green  v.  South-Bound  R.  Co.,  112  Ga.  849  (38 
S.  E.  Rep.  81);  Little  Rock  &  St.  S.  Ry.  Co.  v.  Alister, 
68  Ark.  600  (60  S.  W.  Rep.  953).  Damages  on  account  of  the 
approriation  of  land  for  a  public  highway  accrue  and  belong 
to  the  owner  of  the  land  at  the  time  the  highway  is  established, 
regardless  of  the  time  when  it  is  actually  opened.  Harlan  Co. 
V.  Hoggsett,  60  Neb.  362  (83  N.  W.  Rep.  171).  A  grantor  of 
premises  abutting  on  a  street  cannot  make  a  valid  reservation 
of  all  damages  "past  or  present  or  future,"  arising  on  account 
of  the  construction  of  an  elevated  railroad  in  the  street.  Shep- 
ard  V.  Manhattan  Ry.  Co.,  169  N.  Y.  160  (62  N.  E.  Rep. 

151). 
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Sec.  855.  Right  to  possession  of  miuiiments  of  title. 
The  common  law  rule  giving  the  grantee  the  right  to  demand 
of  his  grantor  his  muniments  of  title  does  not  prevail  in  Vir- 
ginia, where  the  statute  requires  conveyances  of  land  to  be  re- 
corded. Kelly  V.  Lehigh  Min.  &  Mfg.  Co.,  98  Va.  405  (36  S. 
E.  Rep.  511 ;  81  Am.  St.  Rep.  736).  The  court  say:  "It  was 
conceded  that  it  is  an  established  principle  of  the  common  law 
in  England  that  the  party  entitled  to  land  had  also  a  right  to 
all  title  deeds  affecting  it,  and  that  they  passed  with  the  land  by 
the  conveyance  without  being  named  in  it.  Harrington  v. 
Price,  3  Barn.  &  Adol.  170  (23  E.  C.  L.  83,  84)  ;  2  Sugd. 
Vend.  ch.  II,  §  4;  Williams,  Real  Prop.  434.  But  it  is  denied 
that  any  such  rule  exists  in  this  country. 

In  England  there  was  no  general  system  of  registering 
conveyances  of  real  estate.  Possession  of  the  title  deeds  was  an 
evidence  of  ownership,  and  they,  or  abstracts  of  them,  were 
shown  to  the  intended  purchaser  for  his  examination  in  nego- 
tiations for  a  sale.  When  the  sale  was  made  they  were  deliv- 
ered to  the  grantee  almost  as  a  matter  of  course  in  all  convey- 
ances of  the  fee.  No  transfer  of  land  could  be  safely  made 
without  them,  and  no  one  was  supposed  to  have  a  right  to  their 
possession  unless  he  had  some  claim  upon  or  interest  in  the 
land.  Whenever  a  supposed  owner  offered  his  estate  for  sale 
or  mortgage  it  was  necessary  for  him  to  produce  his  title 
papers,  and  their  absence  from  his  possession,  when  demanded^ 
cast  a  suspicion  upon  his  title,  and  put  the  other  party  upon  in- 
quiry. 3  Pom.  Eq.  Jur.  §  1264,  note  I ;  2  Min.  Inst.  (4th  Ed.) 
353,  354.  But  in  this  state  there  is  a  general  system  of  register- 
ing title  papers  to  land,  and  persons  desiring  to  purchase  or  se- 
cure loans  by  deeds  of  trust  or  mortgages  look  to  the  records 
to  ascertain  the  condition  of  the  supposed  owner's  title,  and  sel- 
dom, if  a4:  all,  look  to  the  original  title  papers  or  make  inquiry 
as  to  the  owner's  possession  of  them. 

In  this  state  the  records  furnish  evidence  of  his  title,  as  a 
general  rule,  and  copies  therefrom,  equally  with  the  originals, 
are  admissible  in  evidence.  Code,  §  3334.  Under  our  registry 
laws  and  statute  of  conveyances  the  deposif  of  title  deeds  creates 
no  lien  as  against  a  subsequent  bona  fide  purchaser  or  incum- 
brancer, as  it  did  in  England.  McClanachan  v.  Siter,  2  Grat. 
314;  2  Min.  Inst.  (4th  Ed.)  353,  354.  The  reasons  for  the 
common-law  rule  no  longer  exist  here.  In  this  state,  and  gen- 
erally in  the  United  States  it  is  believed,  it  is  the  gen- 
eral practice  for  the  grantor  to  retain  his  own  title  papers  in- 
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stead  of  delivering  them  to  his  grantee,  i  Cruise,  Dig.  tit.  2, 
ch.  I,  §  39  (Greenleaf's  note)  ;  i  Greenl.  Ev.  §  571,  note  3;  3 
Washb.  Real  Prop.  p.  375,  §  65  ;  Eaton  v.  Campbell,  7  Pick.  10, 
12 ;  White  v.  Hutchings,  40  Ala.  258  (88  Am.  Dec.  766)." 

Sec.  856.  Bond  for  title.  An  owner  of  land  who  gives 
a  bond  to  convey  it  *'free  from  all  incumbrances,"  cannot  per- 
form his  contract  where,  before  the  execution  of  his  deed  a  part 
of  the  land  is  appropriated  for  a  public  highway ;  and  the  pur- 
chaser may  rescind  and  recover  payments  made  by  him.  Kares 
V.  Covell,  180  Mass.  206  (62  N.  E.  Rep.  244).  A  bond  for 
titles  to  a  tract  of  land,  described  as  being  within  certain 
boundaries,  and  measuring  a  certain  number  of  feet  in  width 
and  in  depth,  binds  the  obligor  to  make  title  to  the  entire  tract 
so  described ;  and,  if  he  has  not  title  to  a  portion  of  it,  this  is 
a  breach  of  the  bond,  although  he  did  not  have  title  to  such  por- 
tion at  the  time  the  bond  was  executed,  and  his  obligee  had 
knowledge  or  could  have  known  of  his  lack  of  title.  Foute  v. 
Elder,  log  Ga.  713  (35  S.  E.  Rep.  118).  A  vendee  in  a  bond 
for  title  the  terms  of  which  entitle  him  to  a  conveyance  of  the 
land  upon  payment  of  the  purchase  money,  upon  such  payment 
being  made,  may  enforce  his  legal  right  to  a  conveyance,  not- 
withstanding he  has  agreed  in  parol  with  a  third  party  advanc- 
ing the  money  to  make  the  final  payment  that  the  land  should 
be  conveyed  to  him  to  hold  as  security.  Pierce  v.  Parrish,  1 1 1 
Ga.  725  (37  S.  E.  Rep.  79).  Though  Iowa  Code,  §  4297  pro- 
vides that  where  the  vendor  of  real  estate  has  given  a  bond  or 
other  instrument  to  convey  the  same  on  payment  of  the  pur- 
chase money,  and  part  thereof  remains  unpaid  after  time  for 
payment,  whether  time  is  or  is  not  of  the  essence  of  the  con- 
tract, the  vendor  may  proceed  to  foreclose  and  sell  his  interest 
in  the  property,  and  though  §  4298  declares  that  the  vendee 
shall  in  such  case  be  treated  as  a  mortgagor,  for  the  purpose  of 
foreclosure,  and  that  his  rights  may  be  foreclosed  in  a  similar- 
manner,  it  was  held  that  in  case  of  an  agreement  to  reconvey 
containing  a  stipulation  that  time  is  of  the  essence  of  the  con- 
tract, the  right  to  a  reconveyance  is  forfeited  by  a  failure  to. 
comply  with  the  conditions  of  the  agreement.  Bigler  v.  Jack,, 
1 14  la.  667  (87  N.  W.  Rep.  700) . 

Sec.  857.  Option  contracts.  One  cannot  claim  any 
rights  under  an  option  contract  without  showing  prompt  per- 
formance of  its  conditions.    Dunnaway  v.  Day,  163  Mo.  415 
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(63  S.  W.  Rep.  731).  An  option  to  purchase  land  at  a  fixed 
price  within  a  certain  time  given  by  the  owner  without  any 
consideration  may^  be  revoked  by  him  at  any  time  before  an 
acceptance  of  it  has  been  communicated  to  him.  Brown  v. 
San  Francisco  Sav.  Union,  134  Cal.  448  (66  Pac.  Rep.  592). 
Citing,  VVristen  v.  Bowles,  82  Cal.  84  (22  Pac.  Rep.  1136)  ; 
Litz  v.  doosling,  93  Ky.  185  (19  S.  W.  Rep.  527;  21  L.  R.  A. 
127)  ;  Weaver  v.  Burr,  31  W.  Va.  736  (8  S.  E.  Rep.  743;  3 
L.  R.  A.  94)  ;  Gordon  v.  Darnell,  5  Colo.  302 ;  Coleman  v.  Ap- 
plegarth,  68  Md.  21  (11  Ath  Rep.  284;  6  Am.  St.  Rep.  417)  ; 
Connor  v.  Renneker,  25  S.  C.  514;  Railroad  Co.  v.  Bartlett,  3 
Cush.  224;  Ide  V.  Leiser,  10  Mont.  5  (24  Pac.  Rep.  695;  24 
Am.  St.  Rep.  17).  An  optional  agreement  to  sell  and  convey 
land,  signed  by  the  owner  alone,  although  unilateral  in  its  in- 
ception, becomes  absolute  and  mutually  binding  upon  both 
parties,  if  the  option  is  accepted  by  the  vendee  within  the  time 
and  on  the  terms  specified;  and  such  an  agreement  will  be 
specifically  enforced  if  it  is  fairly  made  and  for  a  sufficient 
consideration.  Gira  v.  Harris,  14  S.  Dak.  537  (86  N.  W. 
Rep.  624)  ;  Chadsey  v.  Condley,  62  Kan.  853  (62  Pac.  Rep. 
663).  Citing,  Guyer  v.  Warren,  175  111.  328  (51  N.  E.  Rep. 
580)  ;  Watts  V.  Kellar,  5  C.  C.  A.  395  (56  Fed.  Rep.  i)  ;  Wil- 
lard  V.  Tayloe,  8  Wall.  557  (19  L.  Ed.  501)  ;  Brown  v.  Slee, 
103  U.  S.  828  (26  L.  Ed.  618)  ;  Warren  v.  Costello,  109  Mo. 
338  ( 19  S.  W.  Rep.  29 ;  32  Am.  St.  Rep.  669)  ;  Reynolds  v. 
O'Neill,  26  N.  J.  Eq.  223 ;  Hawralty  v.  Warren,  18  N.  J.  Eq. 
126;  Ross  V.  Parks,  93  Ala.  153  (8  So.  Rep.  368;  11  L.  R.  A. 
148;  30  Am.  St.  Rep.  47);  Pom.  ^pec.  Perf.  §§  167-169; 
Reach,  Mod.  Law  Cont.  §§  887,  890;  22  Am.  &  Eng.  Enc. 
Law,  971.  An  agreement  that  a  person  shall  have  an  option 
to  buy,  not  specifying  what  estate  shall  be  bought,  generally 
imports  an  agreement  to  convey  an  estate  in  fee  simple.  Mc- 
Cormick  v.  Stephany,  61  N.  J.  Eq.  208  (48  Atl.  Rep.  25). 
Under  S.  Dak.  Comp.  Laws,  g  3538,  subds.  2  and  3,  providing 
that  a  written  instrument  is  presumptive-  evidence  of  a  con- 
sideration, and  placing  the  burden  9f  showing  want  of  con- 
sideration on  the  person  attacking  its  validity,  a  written  ex- 
tension of  a  contract  giving  an  option  to  purchase  real  estate 
imports  a  consideratioii  though  none  is  expressed,  and  in  the 
absence  of  evidence  showing  a  want  of  consideration,  will  be 
adjudged  valid.  Gira  v.  Harris,  14  S.  Dak.  537  (86  N.  W. 
Rep.  624). 
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Sec  858.    As  to  what  constitutes  a  contract  of  sale.    A 

vendee  in  a  contract  for  the  purchase  of  land  need  not  sign 
the  same  to  give  it  validity.  Western  Land  Ass*n  v.  Banks,  So 
Minn.  317  (83  N.  W.  Rep.  192).  A  deed  insufficient  as  such 
on  account  of  a  defective  description  may  be  good  as  an  exe- 
cutory contract  to  convey.  Walker  v.  David,  68  Ark.  544  (60 
S.  W.  Rep.  418).  A  sufficient  contract  for  sale  and  purchase 
of  land  may  be  contained  in  correspondence  between  the  par- 
ties, even  though  it  does  not  contain  an  express  acceptance  of 
the  terms  proposed  nor  any  express  agreement  to  pay ;  this  is 
especially  true  where  the  seller  several  times  avers  a  contract^ 
and  the  purchaser  never  denies  it,  merely  asserting  as  cause  of 
delay  in  performance  the  lack  of  ftmds.  Haines  v.  Dearborn, 
199  Pa.  St.  474  (49  Atl.  Rep.  319).  Where  partie*;  conducted 
the  negotiations  for  a  sale  of  land  by  correspondence,  and 
agreed  upon  the  price,  and  finally  the  purchaser  wrote  that 
he  would  take  the  land,  and  would  deposit  the  money  in  bank 
in  a  few  days,  to  be  paid  on  delivery  of  the  deed,  but  that  he 
had  heard  conflicting  reports  as  to  the  title,  and  the  land  owner 
then  sent  an  abstract  of  title  and  stated  that  he  would  make  a 
deed  at  any  time,  if  the  purchaser  did  not  wait  too  long,  to 
which  the  purchaser  answered  a  week  later  that  he  was  sat- 
isfied with  the  title,  and  that  he  would  deposit  the  money  in 
10  or  15  days,  and  10  days  thereafter  made  the  deposit,  atid 
sent  the  receipt  to  the  landowner,  who  kept  it  14  days,  and 
then  repudiated  the  sale,  a  valid  contract  of  sale  was  matic, 
which  could  be  enforced  by  the  purchaser.  Dowdy  v.  White. 
127  N.  C  17  (38  S.  E.  Rep.  129).  An  executory  contract  for 
the  sale  of  land,  evidenced  by  the  execution  of  a  bond  fur  a 
deed  and  notes  for  the  purchase  money,  will  be  considercr',  1:1 
equity,  in  the  nature  of  a  conveyance  to  the  purchaser,  and  the 
land  in  equity  becomes  that  of  the  vendee,  while  the  notes  con- 
stitute a  lien  on  the  land  in  the  nature  of  a  mortgage,  -md  n 
transfer  of  the  notes  carries  with  it  the. lien,  which  the  traus- 
ferte  may  enforce  in  equity.  Lewis  v.  Shearer,  189  111.  184  (;,q 
N  E.  Rep.  580). 

Sec.  859.    Construction  of  land  contracts — Forfeitures. 

The  validity  of  a  contract  affecting  real  property  is  to  bj  de 
termined  by  the  law  of  the  place  where  the  property  is  situate, 
f.nd  not  by  the  law  of  the  place  where  the  contract  is  made. 
Morris  v.  Linton,  61  Neb.  537  (85  N.  W.  Rep.  565).    Citing, 
Story,  Confl.  Laws,  424;  Baum  v.  Birchall,  150  Pa.  St.  164 
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(24  Atl.  Rep.  620;  30  Am.  St.  Rep.  797) ;  Richardson  v.  De 
Giverille,  107  Mo.  422  (17  S.  W.  Rep.  974;  28  Am.  St.  Rep. 
426)  ;  Swank  v.  Hufnagle,  11 1  Ind.  453  (12  N.  E.  Rep.  303) ; 
Sell  V.  Miller,  11  O.  St.  331;.  Post  v.  Bank,  138  111.  559  (28 
N.  E.  Rep.  978).  A  vendor's  obligations  under  a  contract 
calling  for  a  good  and  sufficient  warranty  deed  are  discharged 
by  the  execution  of  such  a  deed.  Louisville  &  N.  R.  Co.  v. 
Shepard,  126  Ala.  416  (28  So.  Rep.  202).  Citing,  Tinney  v. 
Ashley,  15  Pick.  546  (26  Am.  Dec.  620)  ;  Gazley  v.  Price,  16 
Johns,  268;  Babcock  v.  Wilson,  17  Me.  373  (35  Am.  Dec. 
263)  ;  Bostwick  v.  Williams,  36  111.  65  (85  Am.  Dec.  385). 
A  good  and  sufficient  deed  is  one  that  will  pass  title.  Gunder- 
son  V.  Gunderson,  25  Wash.  459  (65  Pac.  Rep.  791).  In  a 
contract  to  convey  land  by  a  "quitclaim  deed  *  .  *  *  con- 
veying a  good  title  to  same,  free  and  clear  from  all  mortgage 
incumbrances,  taxes  and  mechanics'  lien,"  the  word  "taxes," 
includes  a  special  assessment  for  a  sewer.  Williams  v.  Monk, 
179  Mass.  22  (60  N.  E.  Rep.  394).  A  provision  in  a  contract 
of  sale  that  time  should  be  of  its  essence  is  obligatory  upon 
both  parties;  and  the  vendor  may  lose  his  right  to  declare  a 
forfeiture  for  default  of  the  vendee  in  making  payment  when 
due,  by  failing  promptly  to  exercise  such  right  at  the  time  of 
default.  Pier  v.  Lee,  14  S.  Dak.  600  (86  N.  W.  Rep.  642). 
Where  a  vendee  seeks  relief  from  a  forfeiture  and  the  return 
of  the  forfeit  money,  he  must  make  his  vendor  entirely  whole. 
In  such  a  case  the  vendor  is  entitled  to  the  difference  between 
the  value  of  the  land  fixed  by  the  contract  and  the  fair  market 
value  as  determined  from  all  the  facts  affecting  such  market 
value,  together  with  his  reasonable  costs  and  expenses,  in- 
cluding commissions  actually  paid  to  real-estate  agents  for  ef- 
fecting the  sale,  which  were  necessarily  expended  in  an  effort 
to  complete  the  sale.  Allison  v.  Cocke's  Ex'rs,  Ky. 
(65  S.  W.  Rep.  342;  23  Ky.  Law  Rep.  1589).  Where  a  land 
company  contracted  with  a  purchaser  of  a  tract  of  land  to  con- 
struct and  maintain  a  street  car  line  over  such  land  "as  such 
street  railroads  are  usually  run,"  and  to  run  cars  thereon 
Tvery  half-hour  until  the  land  was  sold  by  the  purchaser,  and 
agreed,  in  case  of  default,  to  release  its  mortgage  on  the  land, 
and  repay  the  purchase  money,  together  with  liquidated  dam- 
ages, it  was  held  that  the  failure  to  run  the  cars  regularly  dur- 
ing the  winter  when  the  service  was  interrupted  by  heavy  snow 
blockades,  rendering  it  impossible  to  operate  the  cars  at  times 
until  the  tracks  were  cleared,  which  was  done  as  rapidly  as 
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possible,  the  road  being  operated  as  well  as  similar  roads  in 
the  vicinity,  and  where  it  was  shown  that  the  purchaser  sus- 
tained no  loss  by  such  failure  to  run  the  cars,  was  not  such  a 
substantial  breach  of  the  contract  as  would  authorize  a  for- 
feiture. Buffalo  Land  Co.  v.  Bellevue  Imp.  Co.,  165  N.  Y. 
247  (59  N.  E.  Rep.  5). 

Sec.  86o.  Construction  of  land  contracts — Particular 
cases.  An  agreement  to  give  a  purchase  money  mortgage 
on  a  farm  does  not  include  the  stock  and  tools  belonging 
thereto,  although  the  vendor  agreed  to  make  the  purchaser  a 
deed  to  the  farm,  "including  the  stock  and  tools  belonging 
thereto."  Hallett  v.  Taylor,  177  Mass.  6  (58  N.  E.  Rep.  154). 
A  vendor  using  a  printed  form  for  his  contract  of  sale  who 
stipulates  therein  in  writing  that  he  will  make  certain  specified 
repairs  on  the  property  is  bound  to  do  so  notwithstanding  his 
covenant  to  convey  at  a  certain  time  was  followed  by  a  printed 
clause  in  the  contract  reciting  that  "the  said  premises  to  be  then 
in  the  same  condition  in  which  they  now  are,  reasonable  use  and 
wear  only  excepted."  In  such  a  case  the  vendor's  covenant  to 
repair  and  convey  and  the  vendee's  covenant  to  pay  the  consid- 
eration are  mutually  dependent  covenants.  Tripp  v.  Smith,  180 
Mass.  122  (61  N.  E.  Rep.  804).  When  a  deed  is  made  convey- 
ing a  lot  of  land,  and  coincidently,  for  the  same  consideration,  a 
separate  agreement  is  made  by  the  grantors  in  the  deed  to  con- 
vey to  the  grantee  an  adjoining  tract  under  certain  circum- 
stances, the  deed  and  the  agreement  will  be  considered  as  one 
contract,  one  consideration  operating  as  the  purchase  money  of 
both ;  and  such  an  agreement  is  not  a  mere  option,  from  which 
the  owner  of  the  land  may  withdraw  at  his  choice,  keeping  the 
consideration,  but  it  is  the  purchase  of  a  right,  upon  compliance 
with  the  terms  named,  to  buy  the  lands  referred  to  in  the  agree- 
ment. Myers  v.  Metzger,  61  N.  J.  Eq.  522  (48  Atl.  Rep.  1 1 13) . 
Where  a  contract  for  the  sale  of  land  contains  an  agreement 
that  if  the  purchaser  shcmld  become  dissatisfied  he  may  recon- 
vey  and  have  the  purchase  money  and  any  sums  paid  for  taxes, 
repairs,  etc.,  returned  to  him,  after  deducting  a  reasonable  rent 
for  the  premises,  the  owner  is  entitled,  on  a  reconveyance,  to 
recover  such  rent  from  the  purchaser,  the  full  amount  of  the 
purchase  money,  etc.,  having  been  returned  to  him.  Van  Brunt 
V.  Calder,  167  N.  Y.  458  (60  N.  E.  Rep.  755).  A  contract  be- 
tween the  vendors  and  vendees  of  certain  real  estate  that  if  the 
latter  sold  any  of  such  land,  they  might  retain  one-fourth  of  the 


§  860,  861  VENDOR  AND  VENDEE.  844 

purchase  price,  and  securities  for  the  remainder  should  be  de- 
posited in  bank  to  secure  the  performance  of  their  contract  with 
the  vendors,  does  not  make  the  vendees  the  agents  of  the  ven- 
dors so  as  to  authorize  them  to  receive  payments  for  any  other 
portion  of  the  original  purchase  price,  and  does  not  prevent  the 
vendors  from  enforcing  a  forfeiture  for  the  nonpayment  of  the 
purchase  money,  although  the  purchasers  from  the  vendees  had 
paid  or  tendered  to  them  the  full  price  to  be  paid  by  the  vendees. 
Green  v.  Grider,  133  Cal.  XIX  (65  Pac.  Rep.  975). 

Sec.  861.  RescisBion  of  contracts — Defects  in  title  or 
deficiency  in  quantity.  An  executed  contract  may  be  re- 
scinded where  th^  property  forming  the  consideration  therefor 
is  shown  to  have  no  existence.  Thomas  v.  Sweet,  Kv. 
(63  S.  iV.  Rep.  787;  23  Ky.  Law  Rep.  1599).  Rescission  for 
the  nonpayment  of  the  purchase  price  may  be  enforced  if  the 
parties  can  be  placed  in  the, same  condition  as  they  were  "as 
though  the  obligation  had  not  existed."  Ragsdale  v.  Ragsdale, 
'105  La.  405  (29  So.  Rep.  906).  A  vendee  who,  with  knowledge 
of  defects  in  his  vendor's  title,  agrees  to  take  it  and  look  to  the 
warranty  cannot  have  rescission.  Russell  v.  Handy,  (Ky.)  59  S. 
W.  Rep.  320  (22  Ky.  Law  Rep.  933).  Because  of  mutual  mis- 
take or  misunderstanding  as  to  the  boundaries  and  location  of  a 
tract  of  land  included  in  a  sale,  the  vendee  may  have  the  sale 
rescinded,  but  cannot  compel  a  reduction  of  the  purchase  money, 
except  to  the  extent  the  vendor  has  been  guilty  of  fraud  or  mis- 
representation. Silliman  v.  Gillespie,  48  W.  Va.  374  (37  S.  E. 
Rep.  669).  A  purchaser  of  land  who  is  unable  to  obtain  title 
to  the  land  purchased  because  it  belongs  to  others  than  the  ven- 
dor is  entitled  to  a  cancellation  of  the  contract  of  purchase  and 
deed,  and  a  return  of  the  purchase  money,  together  with  the 
amount  of  his  expenditures  in  the  way  of  improvements  on  the 
land.  Home  Building  Co.  v.  London,  98  Va.  152  (35  S.  E.  Rep. 
3^)2) .  A  reference  in  a  contract  of  purchase  to  a  defect  in  the 
til!.'  to  a  part  of  the  tract  will  be  construed  as  preventing  the 
vendee  from  requiring  a  conveyance  in  fee  to  the  excepted  por- 
tion of  the  tract,  but  will  not  deprive  him  of  the  right  to  refuse 
to  perform  because  of  such  defect,  when  the  contract  also  pro- 
vided that  in  case  any  valid  defect  in  the  title  was  found  and  the 
same  rejected  bv  the  purchaser,  the  contract  was  void.  New 
York  Life  Ins.  Co.  v.  Gilhooly,  61  N.  J.  Eq.  118(47  Atl.  Rep. 
494).  Where  land  is  sold  in  a  body  without  representation  as  to 
the  number  of  acres,  and  is  described  in  the  deed  by  courses  and 
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distances,  the  rule  of  caveat  emptor  applies,  and  the  purchaser 
cannot  recover  damages  for  any  deficiency  in  the  land  conveyed, 
although  the  deed  should  further  describe  the  tract  as  "contain- 
ing 500  acres  more  or  less."  Smathers  v.  Gilmer,  126  N.  C<  757 
(36  S.  E.  Rep.  153).  For  particular  deficiencies  in  quantity 
held  insufficient  to  authorize  any  relief  to  the  vendee,  see  I^ 
Rue  V.  Reid,  (Ky.)  61  S.  W.  Rep.-36o  (22  Ky.  Law  Rep. 
1775)  ;  Jessee's  Adm'r  v.  Hanna,  (Ky.)  62  S.  W.  Rep.  1012 
(23  Ky.  Law  Rep.  430).  A  vendee  loses  his  right  to  rescind  on 
account  of  his  vendor's  title  where  he  fails  promptly  to  assert  it 
and  place  his  vendor  in  statu  quo.  Southern  Pac.  R.  Co.  v. 
Choate,  132  Cal.  278  (64  Pac.  R6p.  292).  A  vendee  entitled  to 
rescind  his  contract  of  purchase  on)  account  of  his  vendor's  in- 
ability to  procure  and  convey  title  at  the  time  fixed  by  the  qon- 
tract,  who  accepts  his  vendor's  promise  to  procure  and  convey 
title  and  continues  in  possession,  cannot  rescind  on  that  ground 
until  his  vendor  has  had  a  reasonable  opportunity  to  comply 
with  his  promise.  Owen  v.  Pomona  Land  &  Water  Co.,  131 
Cal.  530  (63  Pac.  Rep.  850). 

Sec.  862.  Action  for  purchase  money.  A  vendor  may 
bring  a  suit  for  specific  performance  against  his  vendee  to  re- 
cover purchase  money.  Moore  v.  Baker,  62  N.  J.  Eq.  208  (49 
Atl.  Rep.  836).  One  who  retains  land  conveyed  to  him  as  the 
consideration  of  an  executory  contract  not  enforcible  on  account 
of  the  statute  of  frauds  is  liable  on  an  implied  promise  to  pay 
therefor.  Peabody  v.  Fellows,  177  Mass.  290  (58  N.  E.  Rep. 
1019).  No  agreement  on  his  part  to  pay  it  being  shown,  one 
who  is  not  named  in  a  contract  of  sale  or  the  deed  made  under 
it  cannot  be  held  subject  to  an  action  for  the  purchase  price, 
merely  because  it  is  made  to  appear  that  he  is  a  beneficiary  for 
whom  the  land  is  held  in  trust  by  the  party  known  in  the  trans- 
action. Gates  V.  Avery,  112  Wis,  271  (87  N.  W.  Rep.  1091). 
A  vendor  cannot  maintain  an  action  on  notes  given  for  de- 
ferred payments  for  land  in  pursuance  of  his  contract  of  sale, 
which  binds  him  to  convey  the  land  upon  their  payment,  without 
tendering  a  deed  to  the  purchaser.  Ewing  v.  Wrightman,  167 
N.  Y.  107  (60  N.  E.  Rep.  322).  The  election  by  a  vendor  to 
proceed  against  his  vendee  on  the  purchase  money  notes  and  the 
recovery  of  a  judgment  for  the  balance  of  the  purchase  money, 
does  not  prevent  him  from  maintaining  a  subsequent  suit  in 
ejectment  for  the  land.  Georgia  Mills  Co.  v.  Clark,  112  Ga. 
253  (37  S.  E.  Rep.  414).     In  an  action  to  recover  purchase 
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money  paid  on  a  contract  for  the  sale  of  land,  on  the  ground  that 
the  defendant  could  not  convey  a  good  title  because  of  the  insan- 
ity of  her  grantor,  evidence  of  an  agreement  between  the  de- 
f ndant  and  the  other  heirs  of  her  grantor  whereby  the  defen- 
dant agreed  to  accept  the  share  of  the  estate  which  would  have 
been  hers  if  no  deed  had  ever  been  executed  to  her,'  is  admis- 
sible as  tending  to  show  that  the  defendant  regarded  the  deed 
to  herself  as  invalid.  Brokaw  v.  Duffy,  165  N.  Y.  391  (59  N. 
E.  Rep.  196). 

Sec.  863.     Defenses  to  action  for  purchase  money.    A 

vendee  who  has  not  been  evicted  by  a  paramount  outstanding 
title  cannot  set  up  such  title  as  a  defense  to  an  action  for  the 
purchase  money.  Nathans  v.  Steinmeyer,  57  S.  C.  386  (35  S. 
E.  Rep.  733).  One  who  bought  land,  paid  a  part  of  the  pur- 
chase money,  gave  a  promissory  note  for  the  balance,  and 
took  a  bond  for  title  with  knowledge  of  an  existing  incum- 
brance on  the  property,  cannot  defeat  a  recovery  on  the  purchase 
money  note,  when  the  vendor  has  complied  with  the  terms  of 
the  agreement,  and  could  and  would,  on  the  payment  of  the 
note,  make  the  vendee  a  good  title.  Home  v.  Rogers,  1 10  Ga. 
362  (35  S.  E.  Rep.  715 ;  49  L.  R.  A.  176).  A  vendee  who  has 
given  a  note  for  the  purchase  price  of  land  for  which  a  deed 
conveying  good  title  was  tendered  him  by  his  vendor,  cannot 
defend  against  the  note  for  want  of  consideration  because  the 
deed  as  accepted  by  him  after  being  changed  according  to 
his  direction  did  not  convey  the  land  purchased.  Fox  v.  Smith, 
73  Conn.  144  (46  Atl.  Rep.  879).  A  counterclaim  in  an  action 
against  a  vendee  to  recover  unpaid  purchase  money,  which 
seeks  to  recoven  for  the  vendor's  fraud  in  representing  that  he 
had  a  perfect  title,  is  insufficient  where  the  only  defect  in  his 
title  was  the  existence  of  mortgages  of  record  against  the  prop- 
erty the  enforcement  of  which  was  barred  by  the  statute  of 
limitations  and  on  account  of  which  the  vendee's  possession  had 
never  been  disturbed.  Pearson  v.  Wood,  27  Ind.  App.  419 
(61  N.  E.  Rep.  593).  The  fact  that  a  vendee  has  not  been 
placed  in  possession  is  no  defense,  no  desire  on  his  part  for  pos- 
session having  been  shown,  and  it  appearing  that  he  could 
have  had  possession  at  any  time  on  demand.  Home  v.  Rogers, 
no  Ga.  362  (35  S.  E.  Rep.  715 :  49  L.  R.  A.  176).  The  fail- 
ure of  the  vendor  to  give  bond  for  title  on  receipt  of  the  pur- 
chase money  notes  according  to  his  agreement,  and  the  fact 
that  he  has  conveyed  the  property  to  another,  is  a  defense. 
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Battery  Park  Bank  v.  Loughran,  126  N.  C.  814  (36  S.  E.  Rep. 
281).  The  fact  that  a  railroad  company  has  taken  possession 
of  a  right  of  way  across  land  for  which  a  bond  for  title  has  been 
given,  is  no  defense  to  an  action  on  the  notes  given  for  the  pur- 
chase money,  where  it  is  not  shown  that  the  railroad  company 
has  any  title  or  interest  in  the  land.  Qiambers  v.  Talladega 
Loan  Ass'n,  126  Ala.  296  (28  So.  Rep.  636). 

Sec.  864.  Recovery  by  vendee  of  purchase  money  paid 
— ^Lien«  Where  a  land  owner  agrees  to  convey  certain 
property  or  return  the  purchase  money,  and  refuses  to  do  either, 
the  right  of  election  then  passes  to  the  purchaser,  and  he  may 
either  enforce  specific  performance  or  sue  for  the  purchase 
money.  Phillips  v.  Cornelius,  Miss.  (28  So.  Rep.  871). 
The  purchaser  of  real  estate  under  an  executory  contract  is  en- 
titled to  recover  the  money  paid  on  the  contract  and  damages 
when  the  vendor  is  unable  to  give  a  marketable  title,  Brokaw 
V.  Duffy,  165  N.  Y.  391  (59  N.  E.  Rep.  196)  ;  but  a  purchaser 
of  land  who  enters  and  occupies  the  same  for  a  long  period, 
cannot,  on  the  vendor's  failure  to  convey  a  marketable  title  in 
pursuance  of  the  contract,  recover  the  entire  amount  of  the  pur- 
chase price  with  interest,  Todd  v.  McLaughlin,  125  Mich.  268 
(84  N.  W.  Rep.  146).  The  vendee's  right  to  a  recovery  ac- 
crues upon  refusal  of  the  vendor  to  carry  out  and  complete  the 
contract,  whether  because  it  is  void  under  the  statute  of  frauds, 
or  for  other  reasons.  Payne  v.  Hackney,  84  Minn.  195  (87  N. 
W.  Rep.  608).  The  right  .of  the  vendee  of  land  to  recover  the 
money  or  other  consideration  paid  is  confined  to  those  cases 
where  the  vendor  has  refused  or  become  unable  to  carry  out 
the  contract  and  the  plaintiff  himself  has  faithfully  performed 
or  offered  to  perform  on  his  part.  Laffey  v.  Kaufman,  134  Cal. 
391  (66  Pac.  Rep.  471 ;  86  Am.  St.  Rep.  283).  A  vendee  to 
whom  specific  performance  is  denied  may  have  a  lien  for  the 
purchase  money  paid  and  the  value  of  his  improvements  after 
accounting  for  rents  and  profits.  Bogard  v.  Turner,  (Ky.)  63 
S.  W.  Rep.  426  (23  Ky.  Law  Rep.  625).  When  the  vendor  is 
unable  to  carry  out  his  contract  to  execute  a  deed  because  he 
does  not  own  the  title  to  part  of  the  property  he  agreed  to  sell, 
the  vendee  has  a  lien  on  the  other  part  for  the  money  paid ;  and 
this  is  true  although  the  vendor  has  died  and  his  estate  is  in- 
solvent. Craft  V.  Latourette,  62  N.  J.  Eq.  206  (49  Atl.  Rep. 
711).  A  vendee  in  a  contract  for  the  sale  of  lands,  which  pro- 
vides for  the  forfeiture  to  the  vendor  of  all  payments  made  as 
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liquidated  damages  in  case  of^  default  in  any  of  the  payments, 
and  for  the  right  of  the  vendor  to  rescind  the  contract  on  such 
default,  cannot,  while  so  in  default,  maintain  an  action  ag]^inst 
the  vendor  to  recover  back  money  paid  in  part  performance  of 
said  contract  on  the  ground  of  a  rescission  of  the  contract  by  the 
vendor.  Eaton  v.  Redick,  i  Neb.  305,  distinguished.  Maloy  \. 
Muir,  62  Neb.  80  ^86  N.  W.  Rep.  916). 

Sec.  865.    Retention  of  title  to  secure  purchase  money. 

The  title  remains  in  the  vendor  who  has  entered  into  an  execu- 
tory contract  for  the  sale  of  land,  and  he  holds  it  as  security  for 
the  unpaid  purchase  money  and  as  trustee  for  the  vendee.  Kent 
V.  San  Francisco  Savings  Union,  130  Cal.  401  (62  Pac.  Rep. 
620).  The  vendor  of  land,  who  retains  title  thereto  for  the 
purpose  of  securing  the  payment  of  the  purchase  money,  cannot 
by  injunction  prevent  the  vendee  from  clearing  the  land  and 
cutting  the  timber  thereon,  unless  such  acts  impair  the  value  of 
the  vendor's  security.  Small  v.  Slocumb,  112  Ga.  279  {^y  S. 
E.  Rep.  481 ;  53  L.  R.  A.  130;  81  Am.  St  Rep.  50).  The  rule 
that  where  a  vendor  of  land  takes  notes  for  the  purchase 
money,  securing  their  payment  by  a  reservation  of  title  in  him- 
self, giving  a  bond  for  title,  and  afterwards  transfers  such  note* 
without  recourse  and  without  transfer  of  the  reserved  title, 
this  operates  as  a  payment  of  the  purchase  money,  and  the 
vendee  becomes  the  owner  of  the  land,  does  not  apply  when  it 
appears  that  while  there  was  a  transfer,  without  recourse,  of 
the  purchase  money  notes,  there  was  a  contemporaneous  agree- 
ment that  the  title  should  be  transferred,  and  this  was  subse- 
quently done  in  accordance  with  the  agreement.  Georgia  Mill 
Co.  V.  Clarke,  112  Ga.  253  (37  S.  E.  Rep.  414). 

Sec.  866.  Vendor^s  lien — Creation.  A  vendor's  lien 
does  not  arise  out  of  contract,  but  is  created  by  implication  of 
law  between  a  vendor  and  vendee,  while  the  lien  in  favor  of  th^ 
vendor  when  a  bond  for  a  deed  and  notes  for  the  purchase 
money  are  executed,  arises  by  the  express  contract  of  the  par- 
ties ;  the  latter  is  transferrable,  while  the  former  is  not.  Lewis 
V.  Shearer,  189  111.  184  (59  N.  E.  Rep.  580).  Strictly  speak- 
ing, a  vendor's  lien  on  lands  attaches  only  after  conveyance  of 
the  premises  by  the  vendor  to  the  vendee,  although  a  lien  may 
attach  to  the  estate,  as  a  trust,  equally,  whethe;r  it  be  actually 
conveyed,  or  only  be  contracted  to  be  conveyed.  In  the  latter  case 
the  vendor  must  do  or  offer  to  do  what  his  contract  of  sale  re- 


849  EPITOME  OF  CASES.  §  866-868 

quires  him  to  do,  before  he  can  invoke  equitable  interference. 
Morgan  v.  Dalrymple,  60  N.  J.  Eq.  466  (46  Atl.  Rep.  666).  A 
vendor's  lien  may  be  retained  upon  a  sale  of  a  mere  equitable 
estate  in  lands,  Dingus  v.  Minneapolis  Imp.  Co.,  98  Va.  737 
(37  S.  E.  Rep.  353)  ;  and  it  may  be  enforced  by  a  creditor  of 
the  vendor,  whose  claim  the  vendee  has  agreed  to  pay  as  a  part 
of  the  consideration,  Kilbourne  v.  Wiley,  124  Mich.  370  (83 
N.  W.  Rep.  99).  Where  land  purchased  by  two  persons  is 
conveyed  to  their  wives  and  they  all  join  in  the  execution  of  a 
deed  of  trust  to  secure  the  payment  of  the  balance  due  on  the 
purchase  price,  which  is  invalid  on  account  of  an  insufficient 
acknowledgment,  both  deeds  will  be  construed  together  and 
create  an  equitable  lien  in  favor  of  the  vendor.  Schmertz  v. 
Hammond,  47  W.  Va.  527  (35  S.  E.  Rep.  945). 

Sec.    867.     Vendor's    lien — Assignment — Priority.     A 

vendor's  equitable  lien  passes  by  an  assignment  of  the  claim  for 
purchase  money  which  it  secures.  Schmertz  v.  Hammond,  47 
W.  Va.  527  (35  S.  E.  Rep.  945).  A  conveyance  to  a  third 
party  of  the  legal  title  to  real  estate,  by  a  vendor  having  a  lien 
on  the  same  to  secure  the  purchase  money,  does  not  convey 
the  lien,  and  the  party  to  whom  such  conveyance  is  made  ac- 
quires no  rights  thereto,  either  at  law  or  in  equity,  unless  the 
obligation  for  the  purchase  money  is  assigned  to  him.  Scheneck 
V.  Wicks,  23  Utah,  576  (65  Pac.  Rep.  732).  A  vendor's  lien 
for  an  unpaid  part  of  the  purchase  price  is  superior  to  the  equit- 
able right  of  the  grantee's  wife  to  an  interest  in  the  property  on 
account  of  it  having  been  paid  for  in  part  with  her  property. 
Mitchell  v.  Bishop,  (Ky.)  58  S.  W.  Rep.  989  (22  Ky.  Law 
Rep.  835).  Unpaid  purchase  money  in  case  of  an  executory 
contract  for  the  sale  of  land  is  the  first  lien  on  the  land  and 
superior  to  a  judgment  against  the  purchaser.  Davis  v.  Vass, 
47  W.  Va..  811  (35  S.  E.  Rep.  826). 

Sec.  868.  Vendor's  lien — Loss  or  waiver.  A  vendor's 
lien  cannot  be  enforced  when  judgment  has  been  taken  for  the 
debt  for  which  the  lien  is  claimed  and  the  judgment  has  been 
satisfied  and  released  on  the  record.  Morgan  v.  Dalrymple,  59 
N.  J.  Eq.  22  (46  Atl.  Rep.  664).  The  lien  cannot  be  enforced 
where  land  and  other  property  are  sold  together  for  a  lump 
sum,  so  that  it  is  impossible  to  know  the  amount  of  the  pur- 
chase price  for  the  land.  Warner  v.  Bliven,  127  Mich.  665  (87 
N.  W.  Rep.  49).    To  constitute  a  waiver  of  a  vendor's  lien 
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there  must  be  some  act  or  omission  by  the  vendor  showing  an 
intention  on  his  part  to  waive  the  lien,  and  this  is  not  shown 
by  his  procuring  a  decree  for  the  sale  of  other  lands  which  he 
holds  as  collateral  security,  when  he  still  holds  the  title  to  the 
lands  upon  which  the  vendor's  lien  is  claimed.  Kent  v.  San 
Francisco  Savings  Union,  130  Cal.  401  (62  Pac.  Rep.  620). 
Usually  a  vendor's  lien  is  not  lost  by  taking  the  personal  obli- 
gation of  the  vendee  alone,  though  it  be  such  as  to  improve  the 
vendor's  remedy ;  hence  consenting  to  arbitration  to  determine 
the  amount  due  and  accepting  the  award  does  not  constitute  a 
waiver.  Chastain  v.  Haines,  124  Ala.  618  (2,']  So.  Rep.  501). 
When  a  vendor  in  an  executory  contract  for  the  sale  of  real 
estate  is  divested  of  the  legal  title  by  a  conveyance  to  another 
than  the  vendee,  his  lien  is  extinguished,  and  his  only  remedy 
is  on  th^  covenants  of  the  vendee.  Schenck  v.  Wicks,  23  Utah, 
576  (65  Pac.  Rep.  732).  A  conveyance  by  a  vendee  to  his 
vendor  in  satisfaction  of  the  debt  due  for  the  purchase  money 
extinguishes  the  vendor's  lien,  in  the  absence  of  any  circum- 
stance showing  that  both  parties  intended  to  continue  the  exist- 
ence of  the  debt  and  of  the  lien.  Ocean  Beach  Ass'rt  v.  Tren- 
ton Trust  &  S-D  Co.,  N.  J.  Eq.  (48  Atl.  Rep.  559). 
If  a  person  holding  a  vendor's  lien  on  two  separate  tracts  of 
land  releases  the  tract  which  is  ultimately  liable  therefor,  such 
release  operates  in  equity  to  release  the  other  tract,  also,  if  in 
the  hands  of  a  bona  fide  purchaser  for  value.  Evans  v.  Kelly, 
49  W.  Va.  181  (38  S.  E.  Rep.  497) .  A  release  of  a  certain  pro- 
portion of  a  tract  of  land,  endorsed  by  the  obligee,  upon  an 
agreement  to  convey  in  the  hands  of  the  obligor,  at  the  time  of 
the  conveyance  of  such  fraction  of  the  tract,  the  consideration 
for  the  part  conveyed  being  in  the  same  ratio  to  the  principal 
of  the  bond  as  the  part  conveyed  bears  to  the  whole  tract,  con- 
stitutes a  waiver  of  the  vendor's  lien  as  to  the  part  conveyed. 
Morgan  v.  Dalrymple,  59  N.  J.  Eq.  22  (46  Atl.  Rep.  664). 
The  vendor  of  real  estate  who  has  given  a  bond  for  title  and 
taken  notes  to  secure  the  purchase  money,  by  transferring  the 
notes  releases  his  lien  on  the  land,  and  merely  holds  the  legal 
title  as  a  trustee  for  the  security  of  the  purchase  money.  Lewis 
v.  Shearer,  189  111.  184  (59  N.  E.  Rep.  580). 

Sec.  869.  Vendor's  lien — Waiver  by  taking*  obligation 
of  third  person.  Taking  from  a  vendee  in  payment  of  the 
purchase  price  the  obligation  of  a  third  party  is  a  waiver  of  the 
vendor's  lien.    Gardner  v.  Knight,  124  Ala.  273  (27  So.  Rep. 
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298)  ;  Shrimsher  v.  Newton,  3  Ind.  Ter.  555  (64  S.  W.  Rep. 
534).  A  vendor  who  conveys  land  to  the  wife  of  his  vendee 
and  accepts  in  part  payment  therefor  sales  notes  owned  by  such 
vendee  and  his  personal  note  for  the  balance,  thereby  waives  his 
right  to  enforce  a  vendor's  lien  on  the  land.  Scott  v.  Edgar, 
Ind.  App.  (60  N.  E.  Rep.  468).  The  court  say: 
"Where  the  obligation  of  a  third  person  is  given,  not  as  a  se- 
curity for  the  purchase  money,  but  as  a  substitute  for,  and  in 
payment  of,  the  original  debt  for  the  purchase  price,  the  ven- 
dor's lien  is  thereby  waived,  28  Am.  &  Eng.  Enc.  Law,  179; 
Keith  V.  Wolf,  5  Bush,  646;  Acton  v.  Waddington,  46  N.  J. 
Eq.  16  (18  Atl.  Rep.  356)  ;  Thames  v.  Caldwell,  60  Ala.  644; 
Williams  v.  McCarty,  74  Ala.  295 ;  Moshier  v.  Meek,  80  111. 
79 ;  Dixon  v.  Gay  fere,  17  Beav.  421.  The  general  doctrine  that 
the  acceptance  of  distinct  and  independent  security  is,  in  the 
absence  of  an  agreement  to  the  contrary,  a  waiver  of  the  lien, 
is  illustrated  by  the  following  cases :  FoUette  v.  Reese,  20  Ohio, 
546  (55  Am.  Dec.  472)  ;  McGonigal  v.  Plummer,  30  Md.  422; 
Lewis  V.  Covillaud,  21  Cal.  178;  Dudley  v.  Dickson,  14  N.  J. 
Eq.  252;  Crans  v.  Board,  87  Ind.  162;  McDonough  v.  Cross, 
40  Tex.  251 ;  Wilson  v.  Sawyer,  74  111.  473;  Ilett  v.  Collins, 
103  111.  74;  Brown  v.  Oilman,  4^  Wheat.  255  (4  L.  Ed.  564)." 

Sec.  870.  Action  to  enforce  vendor's  lien — ^Parties, 
pleading  and  practice.  The  wife  of  the  vendee  is  not  a 
necessary  party  to  an  action  to  foreclose  a  vendor's  lien.  Sar- 
ver  v.  Clarkson,  156  Ind.  316  (59  N.  E.  Rep.  933).  Persons 
in  being  who  would  be  entitled  to  the  real  estate  as  remainder- 
men in  case  of  the  death  of  the  life  tenant  are  necessary  par- 
ties to  foreclose  a  vendor's  lien  on  the  land.  Polk  v.  Gunther, 
107  Tenn.  16  (64  S.  W.  Rep.  25).  In  a  suit  to  enforce  a  lien 
for  purchase  money  of  land,  by  a  holder  of  one  note  given 
therefor,  holders  of  other  notes  equally  secured  by  such  lien  are 
necessary  parties.  Miller  v.  Morrison,  47  W.  Va.  664  (35  S. 
E.  Rep.  905).  The  burden  of  showing  a  perfect  title  is  not  on 
the  plaintiff  in  the  case  of  an  executed  contract.  Simmons,  v. 
Bailey,  105  Tenn.  152  (58  S.  W.  Rep.  277).  In  Kentucky  it 
is  held  that  in  an  action  by  a  nonresident  or  insolvent  vendor  to 
enforce  a  lien  upon  a  tract  of  land,  the  vendee  may  rely  upon  a 
breach  of  the  covenant  of  general  warranty  in  his  title,  even 
though  there  had  been  no  eviction.  Little  v.  Bishop,  (Ky.) 
61  S.  W.  Rep.  464  (22  Ky.  Law  Rep.  1747).  In  New  Jersey, 
at  any  time  after  the  purchase  price  becomes  due,  the  vendor 
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of  real  estate  may  enforce  a  bond  therefor,  apd  may  also  fore- 
close the  "vendor's  lien,"  and  cut  off  the  equitable  interest  of 
the  vendee  in  the  premises,  and  the  lien  is  not  barred  by  a  de- 
lay of  lo  years  before  enforcing  it.  Morgan  v.  Dalrymple,  59 
N.  J.  Eq.  22  (46  Atl.  Rep.  664).  In  West  Virginia  it  is  held 
that  the  statute  of  limitations  cannot  be  asserted  as  a  defense, 
but  the  plaintiff  may  lose  his  right  to  maintain  the  action  by 
his  laches.  Shields  v.  Tarleton,  48  W.  Va.  343  (37  S.  E.  Rep. 
589).  The  title  of  grantees  for  a  valuable  consideration  and 
without  notice  is  not  affected  by  a  subsequent  foreclosure  of 
the  vendor's  lien,  to  which  they  are  not  msLde  parties.  Coskrey 
v.  Smith,  126  Ala.  120  (28  So.  Rep.  11).  The  granting  of  a 
vendor's  lien  in  favor  of  an  intervening  petitioner  cannot  be 
complained  of  by  the  complainant,  who  seeks  to  establish  a  re- 
sulting trust,  where  the  court  dismissed  complainant's  bill. 
Jackson  v.  Kraft,  186  111.  623  (58  N.  E.  Rep.  298). 

Sec.  871.  Miscellaneous  notes.  For  exhaustive  note 
on  "Nature  of  interest  of  vendor  or  vendee  in  a  land  contract  as 
real  or  personal  property,"  see  note  in  57  L.  R.  A.  643-654.  A 
vendee  who  is  not  protected  by  the  terms  of  his  contract  from 
the  inchoate  dower  rights  of  his  vendor's  wife  who  does  not 
join  in  the  deed,  cannot  retain  an  amount  sufficient  to  protect 
him  out  of  the  purchase  price ;  but  will  be  left  to  rely  on  the 
vendor's  covenants.  Ebert  v.  Arends,  190  111.  221  (60  N.  E. 
Rep.  211).  Cal.  Pen.  Code,  §  533  construed  and  applied — ^sale 
of  land  previously  bargained  to  another.  Luchetti  v.  Frost,  133 
Cal.  XIX  (65  Pac.  Rep.  969).  Minn.  Laws  1897,  ch.  223  con- 
strued and  applied — cancellation  of  contract  of  sale  by  vendor's 
giving  notice  to  that  effect,  if  deferred  payments  are  not  made. 
Sylvester  v.  Holasek,  83  Minn.  362  (86  N.  W.  Rep.  336). 
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Sec.  872.  As  to  what  constitutes  waste — Mining  oper- 
ations by  owner  of  determinable  fee.  A  devisee  of  a  deter- 
minable fee  in  land,  the  chief  value  of  which  is  its  coal  de- 
posits, whose  estate  is  to  terminate  and  pass  to  an  executory 
devisee,  in  case  of  his  death  without  leaving  a  surviving  child, 
cannot  be  enjoined  by  such  executory  devisee  from  mining  and 
removing  coal  from  the  land  because  he  is  shown  to  be  forty 
years  of  age  and  childless  after  being  married  nine  years,  it  not 
appearing  that  he  was  guilty  of  a  wanton  or  unconscientious 
abuse  of  his  rights.  Gannon  v.  Peterson,  193  111.  372  (62  N. 
E.  Rep.  210;  55  L.  R.  A.  701).  The  court  say:  "So  far  as  we 
can  learn,  this  is  the  first  time  this  question  has  come  before 
this  court,  and  we  have  not  been  cited  to  a  single  American  case 
where  the  writ  against  waste  was  granted  against  the  donee  in 
'possession  of  a  fee-simple  estate  at  the  suit  of  an  executory 
devisee.  It  is  true  that  most  of  the  text  writers  have  recog- 
nized the  right  to  such  a  bill  and  have  uniformly  referred  to 
English  cases  for  the  authority.  On  the  contrary,  there  is  a 
very  respectable  case  in  a  sister  state  that  such  a  suit  will  not 
lie.  In  Matthews  v.  Hudson,  81  Ga.  120  (7  S.  E.  Rep.  286;  12 
Am.  St.  Rep.  305),  the  facts  were:  Mrs.  Hudson  in  1854  de- 
vised land  to  a  trustee  for  her  son,  providing  that,  if  the  son 
should  die  without  issue,  the  trustee  was  to  sell  the  property, 
and  divide  the  proceeds  among  other  children  of  the  testatrix. 
The  other  children  brought  their  bill  to  construe  the  will,  claim- 
ing a  contingent  remainder,  charging  the  devisee  with  waste  in 
cutting  timber,  and  praying  injunction.  The  court  held  the 
son  took  a  fee  determinable  upon  his  dying  without  issue,  and 
that  the  other  children,  executory  devisees,  could  not  enjoin 
him  from  committing  waste.  After  a  full  consideration  of  the 
case  the  court  say :  'We  think  the  judgment  denying  the  injunc- 
tion in  the  present  case  ought  to  be  affirmed.  It  is  conceded 
that  if  Hudson  [the  son]  took  a  fee  of  any  sort,  he  is  exempt 
from  the  supervision  of  chancery,  in  respect  to  waste,  and  such 
undoubtedly  is  the  law.  We  think  he  took  a  qualified  fee.' 
There  are  other  cases  holding  that  before  one  can  maintain 
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such  an  action  for  waste,  he  must,  at  the  time  the  waste  is  com- 
mitted, have  title  to  the  land.  Hughlett  v.  Harris,  i  Del.  Ch. 
349  (i2  Am.  Dec.  104)  ;  Gillett  v.  Treganza,  13  Wis.  472.  And 
while  we  are  not  prepared  to  say  with  the  Georgia  court  that 
chancery  will  in  no  case  restrain  waste  by  the  holder  of  a  base 
fee,  we  hold  that  it  should  only  interfere  in  those  cases  where  it 
is  made  to  appear  that  the  contingency  which  will  determine  the 
fee  is  reasonably  certain  to  happen,  and  the  waste  is  of  a 
character  that  we  can  say  the  party  charged  is  guilty  of  a 
wanton  and  unconscientious  abuse  of  his  rights.  Mr.  Wash- 
bum,  in  his  treatise  on  Real  Property  (4th  Ed.,  ^ol.  i,  p.  89, 
§  86),  in  speaking  of  the  incidents  of  a  determinable  fee,  says : 
*So  long  as  the  estate  in  fee  remains,  the  owner  in  possession 
has  all  the  rights  in  respect  to  it  which  he  would  have  if  ten- 
ant in  fee  simple,  unless  it  be  so  limited  that  there  is  properly 
a  reversionary  right  in  another, — ^something  more  than  a  pos- 
sibility of  a  reverter  belonging  to  a  third  person, — when,  per- 
haps, chancery  might  interpose  to  prevent  waste  of  the  prem- 
ises.* 

WithI  the  admitted  fact  that  appellant  is  but  forty  years  of 
age,  of  good  health,  and  possessed  of  all  his  mental  and  physi- 
cal Acuities  for  procreation,  and  with  the  presumption  of  law 
that  he  will  have  issue,  the  expectant  estate  of  appellees  is  no 
more  than  a  possibility.  As  the  owner  of  the  fee,  appellant 
owns  the  soil  and  all  that  is  beneath  and  above  it.  He  owns  the 
c6b1  and  the  other  minerals  below  the  sod,  as  much  as  the  grass 
that  grows  upon  it.  It  appears  the  coal' under  the  land  is  the 
more  valuable  part  of  the  estate.  The  coal  industry  of  this 
state  is  of  vast  importance  and  of  great  extent.  We  all  know 
that  it  is  becoming  a  common  practice  for  the  owners  of  lands 
to  divide  them  into  practically  two  distinct  estates,  and  to  sell 
the  coal  and  retain  the  surface.  The  authorities  say  the  writ 
lies  pro  bono  publico.  So  far  as  the  public  can  have  any  inter- 
est in  this  matter,  it  lies  in  the  direction  of  having  the  mines 
worked,  the  coal  put  on  the  market  to  go  into  consumption  and 
swell  the  traffic  and  business  of  its  citizens.  The  most  valu- 
able use  of  this  land  is  for  mining  the  coal.  Appellant  has  a 
fee-simple  estate,  and  to  grant  the  contention  of  appellees  we 
must  hold  that  appellant  must  not  have  the  greatest  and  most 
beneficial  use  and  enjoyment  of  it,  because  it  is  possible  that 
he  may  die  without  leaving  children,  and  his  fee  be  determined. 
It  is  also  possible  that  all  of  the  appellees  may  die  before  the  ap- 
pellant, and  yet  by  the  decree  appealed  from  this  \'aluable  es- 
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tate  must  be  withheld  from  him  who  owns  it,  the  funds  arising 
from  it  kept  under  the  control  of  the  court,  and  appellant  al- 
lowed the  net  interest  resulting  from  such  management.  Such  a 
course  as  this  is  not  in  unison  with  the  idea  of  a  fee  in  appellant^ 
and  not  in  keeping  with  the  spirit  of  American  institutions  that 
favors  the  vesting  of  estates,  opposes  entailments,  and  endeav- 
ors to  secure  to  the  citizen  the  greatest  immediate  enjoyment  of 
property  consistent  with  law." 

Sec.  873.  Waste  by  tenant  in  common.  Extraction  of 
coal  by  one  tenant  in  common  without  consent  of  another  is 
waste,  for  which  he  must  account  to  that  other.  Cecil  v.  Clark, 
47  W.  Va.  402  (35  S.  E.  Rep.  ii ;  8i  Am.  St.  Rep.  802).  One 
tenant  in  common  of  land,  the  principal  value  of  which  con- 
sists of  deposits  of  trap  rock  useful  for  manufacturing  into 
crushed  stone,  who,  without  the  consent  of  his  cotenants,  quar- 
ries large  quantities  of  such  rock  and  sells  the  same,  is  liable 
to  an  action  for  waste  by  his  cotenants,  under  N.  Y.  Code,  § 
1656.  Cosgriff  v.  Dewey,  164  N.  Y.  i  (58  N.  E.  Rep.  i ;  79 
Am.  St.  Rep.  620) .  The  court  say :  "The  term  'waste,'  when 
applied  to  a  tenant  in  common,  for  life  or  for  years,  has  a  very 
extensive  meaning.  It  includes  the  opening  of  new  mines  upon 
the  land  to  procure  and  carry  away  metals,  coal,  gravel,  stone, 
or  the  like.  So  taking  away  the  soil  is  waste,  even  though  the 
purpose  is  to  convert  it  into  bricks  for  sale,  and  it  has  been 
held  that  a  tenant  in  common  who  quarries  stone  from  the 
common  property  is  guilty  of  waste.  So,  also,  is  the  taking  of 
petroleum  by  one  of  the  joint  owners  from  the  common  prop- 
erty. Waste  need  not  consist  of  loss  of  market  value.  It  may 
be  an  actionable  injury  in  the  sense  of  destroying  identity.  The 
cases  and  authorities  on  this  subject  will  be  found  collected  in 
a  recent  work.    2  Rawle's  Bouv.  Law  Diet.  p.  1216." 

Sec.  874.    Rights  and  remedies  of  mortgagee  for  waste. 

A  mortgagee  may  maintain  a  suit  in  equity  to  enjoin  the  re- 
moval of  timber  which  impairs  his  security,  and  in  such  an 
action  strangers  to  the  title  cannot  question  the  authority  of 
the  mortgagor,  a  corporation,  to  execute  the  mortgage.  Col- 
lins V.  Rea,  127  Mich.  273  (86  N.  W.  Rep.  811).  A  mortgagee 
may  maintain  an  action  for  damages  against  the  mortgagor 
or  his  grantee  for  cutting  off  the  timber  from  the  mortgaged 
land  or  otherwise  impairing  his  security,  though  he  is  not  in 
possession  nor  entitled  to  possession ;  nor  is  he  required  to 
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await  foreclosure  and  sale  before  commencing  his  action.  Ar- 
nold V.  Broad,  15  Colo.  App.  389  (62  Pac.  Rep.  577).  A  trill 
by  a  mortgagee  to  enjoin  the  threatened  use  of  clay  from  the 
mortgaged  land  for  the  manufacture  of  bricks  should  not  be 
dismissed  by  reason  of  the  averments  of  defendant's  answer, 
and  his  assurance,  through  his  counsel,  that  he  has  "no  inten- 
tion of  doing  that  of  which  the  bill  complains,"  but  should  be 
retained,  with  leave  to  plaintiff  to  move  for  an  injunction  on 
defendant's  disregarding  his  avowed  intentions.  Real-Estate 
Trust  Co.  V.  Hatton,  194  Pa.  St.  449  (45  Atl.  Rep.  379). 


WATERS  AND  WATER  COURSES 
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Sec.  875.  As  to  what  constitutes  a  watercourse  or  run- 
ning stream — Subterranean  waters.  A  watercourse  is  a 
stream  of  water  ordinarily  flowing  in  a  certain  direction, 
through  a  defined  channel,  with  bed  and  banks ;  the  size  of  the 
^  stream  is  not  material,  if  it  has  a  definite  course,  and  takes  a 
definite  channel.  Maxwell  v.  Shirts,  t.'j  Ind.  App.  529  (61  N. 
E.  Rep.  754 ;  87  Am.  St.  Rep.  268).  Water  found  in  gravel,  on 
or  just  above  bed  rock,  with  no  fissure  in  the  bedrock,  and  no 
well-defined  banks,  and  which  has  not  been  traced  beyond  the 
point  where  it  appears  in  a  tunnel,  does  not  constitute  a  run- 
ning stream,  within  the  meaning  of  S.  Dak.  Comp.  Laws,  § 
2771,  providing  that  "the  owner  of  the  land  owns  water  stand- 
ing thereon,  or  flowing  over  or  under  its  surface,  but  not  form- 
ing a  definite  stream."  Deadwood  Cent.  R.  Co.  v.  Barker,  14 
S.  Dak.  558  (86  N.  W.  Rep.  619).  A  city  owning  a  two-acre 
tract  which  erects  thereon  a  pumping  station  for  the  purpose  of 
withdrawing  subterranean  waters  to  be  sold  as  merchandise, 
knowing  before  hand  that  the  underground  operation  and  haUt 
of  such  waters  in  its  and  neighboring  lands  would  enable  it  to 
acquire  the  water  under  all  of  them,  and  the  operation  of  the 
pumping  station  lowers  the  water  under  adjoining  lands  so  as 
to  render  them  unproductive,  may  be  enjoined  from  continuing 
such  pumping  station.    Forbell  v.  City  of  New  York,  164  N.  Y. 
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522  (58  N.  E.  Rep.  644;  51  L.  R.  A.  695;  79  Am.  St.  Rep. 
666).  For  particular  fact  cases  on  subterranean  waters,  see 
Washington  Co.  Water  Co.  v.  Carver,  91  Md.  398  (46  Atl. 
Rep.  979)  ;  Yarwood  v.  West  Los  Angeles  Water  Co.,  132  Cal. 
204  (64  Pac.  Rep.  27s). 

Sec.  876.  Milldams — Right  to  erect  or  remove.  Wdth- 
out  a  right  acquired  either  by  prescription,  purchase,  or  assent, 
or  under  milldam  legislative  acts,  a  riparian  owner  can  put  no 
sort  of  a  dam  across  a  stream  that  causes  the  water  to  back  and 
flow  the  lands  of  an  adjacent  owner ;  and  the  maintenance  with- 
out the  right  of  a  dam  having  such  an  effect  may  be  abated  as 
a  nuisance.  Harmon  v.  Carter,  (Tenn.  Ch.)  59  S.  W.  Rep. 
656.  In  discussing  the  right  of  a  riparian  owner  to  erect  a 
dam  on  a  watercourse,  the  supreme  court  of  Mississippi,  in 
the  case  of  liles  v.  Cawthom,  ^  Miss.  559  (29  So.  Rep.  834), 
say :  '*Water  runs,  and  ought  to  run,  as  it  was  wont  to  run,  is  a 
principle  of  the  common  law.  Every  proprietor  of  the  soil 
through  which  a  stream  passes  has  a  right  to  have  it  run  in  its 
natural  current  without  diminution  or  obstruction.  The  differ- 
ence of  level  between  the  surface  where  the  stream  first  touches 
his  land  and  the  surface  where  it  leaves  it  is  the  privilege  or 
water  power,  which  the  proprietor  may  use  and  appropriate  in 
any  way  desired  by  him  for  his  advantage,  without  interrup- 
tion on  the  part  of  others ;  and  any  interference  on  the  part  of 
others  will  subject  the  wrongdoer  to  all  the  consequences  im- 
posed by  law  thereon.  An  inferior  proprietor  may  not,  by  any 
dam,  however  useful  to  him,  throw  back  the  water  in  any  ap- 
preciable degree,  however  small,  upon  the  proprietor  above 
him ;  and,  if  he  do  so,  he  would  be  guilty  of  an  actionable  nuis- 
ance, for  which  a  remedy  is  provided.  Ang.  Water  Courses, 
ch.  4.  A  private  nuisance  may  be  abated  by  any  person  in- 
jured thereby.  If  the  nuisance  be  by  refluent  water  thrown 
back  in  the  channel  of  the  stream  so  as  to  raise  the  level  of  the 
water  where  it  passes  from  his  land,  thereby  diminishing  his 
waterpower,  and  such  refluence  of  water  is  caused  by  a  dam 
or  obstruction  made  by  the  inferior  proprietor,  he  may,  of  his 
own  authority,  enter  upon  the  land  of  the  inferior  proprietor, 
and  remove  so  much  of  the  dam  or  other  obstruction  as  causes 
the  refluent  water.  This  redress,  like  every  redress  which  a 
party  may  do  for  himself,  must  be  exercised  reasonably,  with- 
out strong  hand,  and  must  not  exceed  the  measure  of  right. 
And  the  right  is  to  remove  only  so  much  of  the  dam  or  obstruc- 
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tion  as  will  free  the  stream  on  his  own  land  from  refluent 
water  caused  by  such  dam  or  obstruction.  The  right  of  Liles 
was  only  to  remove  so  much  of  Cawthorn's  dam  as  makes  it  a 
nuisance  to  him ;  that  is,  to  stop  the  refluence  of  the  water  of 
Cold  Water  river  upon  his  (Liles')  land.  We  append  the  fol- 
lowing authorities  as  sustaining,  in  our  view,  the  doctrine  here 
announced.  3  Bl.  Comm.  5 ;  Wright  v.  Moore,  38  Ala.  593 
(82  Am.  Dec.  731)  ;  Add.  Torts,  396;  Perry  v.  Fotzhowe,  55 
E.  C.  L.  776 ;  Cooper  v.  Marshall,  i  Burrows  267 ;  Roberts  v* 
Rose,  L.  R.  I  Exdi.  89 ;  Wood,  Nuis.  §  834." 

Sec.  877.  Milldams  and  water  rights — Miscellaneous 
notes.  The  owner  of  a  strip  of  land  used  as  the  channel  for 
a  mill  race  has  a  right  to  remove  obstructions  to  the  usual  flow 
of  water,  and,  in  reasonable  cases,  may  place  the  obstructions 
on  the  adjoining  land.  Cobb  v.  Massachusettts  Chemical  Co.^ 
179  Mass.  423*  (60  N.  E.  Rep.  790).  The  flowing  of  land  for 
the  prescriptive  period  by  the  erection  of  a  dam  by  the  state 
in  its  construction  of  a  canal  creates  merely  an  easement  for 
the  right  of  flowage,  although  the  state  might  have  acquired 
the  fee  under  certain  statutory  provisions  (Ind.  Laws  1835,  p. 
25;  Laws  1836,  pp  14,  15).  Indianapolis  Water  Co.  v. 
Kingan  and  Co.,  155  Ind.  476  (58  N.  E.  Rep.  715).  One  called 
upon,  by  proceedings  under  Wis.  Rev.  Stat.,  §  1777,  to  pay 
damages  for  overflowing  land  under  authority  of  the  l^sla- 
ture  to  erect  a  dam  for  purposes  of  manufacturing  and  im- 
proving navigation  cannot  defeat  liability  by  insisting  that 
more  land  has  been  overflowed  than  absolutely  necessary  to 
carry  out  such  purposes.  Chamley  v.  Shawano  Water-Power 
&  River  Improvement  Co.,  109  Wis.  563  (85  N.  W.  Rep.  507 ; 
53  L.  R.  A.  895).  Particular  cases  determining  milldam 
rights:  as  between  riparian  owners  on  opposite  sides  of  a 
stream.  Dyer  v.  Cranston  Print- Works,  22  R.  I.  506  (48  Atl. 
Rep.  791) ;  right  of  a  grantee  of  milldam  privilege  to  erect 
flush  boards — acquisition  of  right  by  prescription.  Ludlow 
Mfg.  Co.  V.  Indian  Orchard  Co.,  177  Mass.  61  (58  N.  E.  Rep. 
181).  A  complaint  for  the  wrongful  appropriation  of  a  certain 
amount  of  water  power,  which  alleges  that  the  power  appro- 
priated was  of  a  certain  annual  value,  sufficiently  shows  dam- 
age to  the  plaintiff ;  and  it  is  no  defense  to  the  action  that  the 
plaintiff  had  no  means  of  utilizing  the  power.  The  measure  of 
damages  is  the  rental  value  each  year  of  the  power  taken  at  the 
dam,  with  interest  computed  from  the  close  of  each  year,  and 
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not  necessarily  the  amount  received  by  the  defendant  from 
rentals  of  the  appropriated  power;  and  where  the  defendant 
commenced  appropriating  the  water  in  the  belief  that  he  had  a 
right  to  do  so,  and  had  expended  a  large  sum  in  constructing  a 
canal  so  as  to  utilize  the  water,  exemplary  damages  will  not 
be  allowed ;  and,  in  any  case,  recovery  can  only  be  had  for  six 
years  prior  to  the  action.  Green  Bay  Canal  Co.  v.  Kaukauna 
Water  Co.,  112  Wis.  323  (87  N.  W.  Rep.  864).  The  measure 
of  damages  for  the  diversion  of  a  stream  crossing  the  plaintiff's 
land  is  the  cost  of  restoring  the  stream  to  its  former  condition, 
together  with  other  resulting  damages  which  were  unavoid- 
able; and  it  is  proper  to  consider  evidence  showing  how  the 
plaintiff  could  have  avoided  or  diminished  the  damage  to  his 
property  by  a  reasonable  effort  and  expense  on  his  part. 
Sweeney  v.  Montana  Cent.  Ry.  Co.,  25  Mont.  543  (65  Pac. 
Rep.  912).  Va.  Laws  1889-90,  p.  2  construed  and  applied — 
action  against  railroad  company  for  diversion  of  water — de- 
fense based  on  requirements  of  this  statute.  Chesapeake  &  O. 
R.  Co.  v.  Rison,  99  Va.  18  (37  S.  E.  Rep.  320).  For  con- 
struction of  particular  lease  of  water  power,  see  Union  Water- 
Power  Co.  v.  City  of  Lewiston,  95  Me.  171  (49  Atl.  Rep.  878). 
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Sec.  878.  Revocation  of  wills.  The  common  law  rule 
that  the  marriage  of  a  man  and  the  birth  of  a  child  by  such 
marriage  operates  to  revoke  his  will  previously  made,  prevails 
in  Wisconsin,  not  being  abrogated  by  Rev.  Stat.,  §  2290 ;  and, 
applying  Rev.  Stat.,  §§  4021-4024,  providing  that  for  the  pur- 
poses of  inheritance  and  succession  an  adopted  child  occupies 
the  same  relation  as  if  born  to  its  adopting  parents  in  lawful 
wedlock,  it  is  held  that  marriage  and  the  adoption  of  a  child 
operates  to  revoke  the  previous  will  of  the  adopting  father. 
Glascott  V.  Bragg,  iii  Wis.  605  (87  N.  W.  Rep.  853;  56  L. 
R.  A.  258). 
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Sec.  879.  Agreement  to  devise  realty.  An  agreement 
to  make  a  will  may  be  enforced.  Bird  v.  Jacobus,  113  la.  194 
(84  N.  W.  Rep.  1062) ;  Bruce  v.  Moon,  57  S.  C.  60  (35  S.  E. 
Rep.  415).  A  parol  agreement  to  devise  an  interest  in  real 
estate  may  be  enforced  where  the  consideration  has  been  paid. 
Bird  V.  Jacobus,  113  la.  194  (84  N.  W.  Rep.  1062).  A  note 
or  memorandum  in  writing  of  an  agreement  to  devise  land, 
made  upon  sufficient  consideration,  and  signed  by  the  person 
making  it,  may  be  enforced  against  his  heirs  or  devisees  by  an 
action  to  compel  a  conveyance  from  them  in  specific  perform- 
ance of  the  promisor's  agreement.  Newton  v.  Lyon,  62  Kan. 
306  (62  Pac.  Rep.  1000).  To  make  a  valid  contract  to  leave  an 
estate  including  real  property  to  another  by  will,  it  is  not  only 
necessary  that  the  contract,  or  a  memorandum  thereof,  shall  be 
in  writing,  signed  for  the  purpose  of  giving  it  authenticity  as 
an  agreement,  but  the  terms  of  the  agreement  must  be  ex- 
pressed with  reasonable  certainty  in  the  writing,  and  it  must 
contain  a  sufficiently  definite  identification  of  the  property  to  be 
disposed  of.  A  verbal  agreement  to  leave  property  to  another 
by  will  or  otherwise  in  consideration  of  personal  services  to  be 
rendered  by  the  latter  is  within  the  statute  of  frauds,  and  void, 
and  the  payment  of  the  consideration  by  rendering  the  ser- 
vices is  not  such  performance  as  will  take  the  agreement  out 
of  the  operation  of  the  statute.    Kling  v.  Bordner,        Mass. 

(61  N.  E.  Rep.  148).  One  who  has  entered  into  a  con- 
tract with  another  to  devise  to  him  all  the  estate  and  lands  and 
personal  property  "that  I  may  die  possessed  of,  and  moneys  on 
hand  at  my  death,"  does  not,  by  the  quoted  provision,  reserve 
the  right  to  dispose  of  his  property  before  his  death  and  thus 
avoid  the  contract.  Bruce  v.  Moon,  57  S.  C.  60  (35  S.  E. 
Rep.  415).  Particular  fact  cases  in  which  the  evidence  is  held 
sufficient  to  establish  a  contract  to  devise  property,  see  Burdine 
V.  Burdine's  ExV,  98  Va.  515  (36  S.  E.  Rep.  992;  81  Am.  St. 
Rep.  741)  ;  Lipe  v.  Houck,  128  N.  C.  115  (38  S.  E.  Rep.  297). 
Same,  in  which  "evidence  is  held  insufficient,  Richardson  v. 
Orth,  40  Or.  252  (66  Pac.  Rep.  925)  ;  Steele  v.  Steele,  161  Mo. 
566  (61  S.  W.  Rep.  815). 

Sec.  880.  Conditions  in  restraint  of  alienation  or  mar- 
riage. A  general  restraint  against  the  alienation  of  a  fee 
simple  estate  is  void,  Freeman  v.  Phillips,  113  Ga.  589  (38  S. 
E.  Rep.  943)  ;  and  so  is  a  condition  in  a  will  devising  an  estate 
in  fee  which  imposes  a  restriction  against  its  alienation  by  the 
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devisee  except  by  will,  Kaufman  v.  Burgert,  195  Pa.  St.  274 
(45  Atl.  Rep.  725 ;  78  Am.  St.  Rep.  813).  A  devise  to  the  tes- 
tator's widow  during  her  lifetime,  or  "until  she  should  marry,'' 
is  devested  by  her  remarriage,  as  such  a  condition  in  restraint 
of  marriage  is  valid  in  a  will.  Chapin  v.  Cooke,  73  Conn.  72 
(46  Atl.  Rep.  282;  84  Am.  St.  Rep.  139).  In  Pennsylvania,  a 
condition  in  a  will  devising  lands  to  the  testator's  widow  pro- 
vided she  does  not  marry  again  is  valid,  but  such  a  condition  in 
a  bequest  of  personal  property  or  annuities  is  void ;  however,  a 
bequest  of  personalty  may  be  limited  to  a  woman  during  her 
widowhood.  Lancaster  v.  Flowers,  198  Pa.  St.  614  (48  Atl. 
Rep.  896) . 

Sec.  881.  Construction  of  wills — Rules  for — General 
principles.  The  manifest  intention  of  the  testator,  as  gath- 
ered from  the  will  and  circumstances  surrounding  him,  will  be 
given  effect.  Technical  words  may  be  supplied  for  this  pur- 
pose. All  the  provisions  of  a  will  should  be  upheld  if  pos- 
sible. Furbee  v.  Furbee,  49  W.  Va.  191  (38  S.  E.  Rep.  511).  A 
technical  construction  of  words  and  phrases,  although  prima 
facie  the  one  which  should  prevail,  will  not  be  carried  out  to  the 
extent  of  defeating  an  obvious  intention  of  the  testator.  Johnson 
V.  Askey,  190  111.  58  (60  N.  E.  Rep.  76).  Words  may  be  sup- 
plied or  transposed  to  effect  the  manifest  intention  of  the  tes- 
tator. Jobe  V.  Dillard,  104  Tenn.  658  (58  S.  W.  Rep.  324). 
The  word  "living"  will  be  referred  to  the  time  of  distribution 
rather  than  to  the  death  of  the  testator,  in  a  will  providing  for 
distribution  when  "the  youngest  grandchild  living  of  my  son 
C.  has  become  22  years  of  age,"  where  under  such  construction 
all  parts  of  the  will  are  intelligible  and  consistent,  and  are  not 
under  the  other  construction.  In  re  Gerber's  Estate,  196  Pa. 
St.  366  (46  Atl.  Rep.  497).  "Or"  may  be  construed  "and" 
where  it  is  necessary  to  give  force  and  effect  to  a  clause  in  a 
will.  Taylor  v.  Meder,  (Ky.)  58  S.  W.  Rep.  801  (22  Ky.  Law 
Rep.  772)  ;  Shreve  v.  McCrellish,  60  N.  J.  Eq.  198  (46  Atl. 
Rep.  581).  I  Bal.  Ann.  Wash.  Codes  &  Stat.,  §  4608  construed 
and  applied— devise  to  pass  all  testator's  estate  unless  a  less 
estate  is  clearly  intended.  Reeves  v.  School  Dist.,  24  Wash. 
282  (64  Pac.  Rep.  752 

Sec.  882.  Construction  of  wills — Use  of  words  "chil- 
dren/* "heirs"  and  "issue" — Devises  to  a  class.  The  words 
"child  or  children,"  when  used  in  a  will  as  definitive  of  a  class 
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to  whom  a  gift  is  made,  are  words  of  purchase,  and  primarily 
will  be  held*  to  mean  descendants  in  the  first  degree.  These 
words  may  be  used  as  words  of  limitation,  and  when  so  used 
will  be  construed  to  mean  descendants  generally,  if  that  appears 
from  the  will  to  have  been  the  intention  of  the  testator.  Stew- 
ard V.  Knight,  62  N.  J.  Eq.  232  (49  Atl.  Rep.  535).  In  con- 
struing a  will  in  which  it  is  apparent  that  the  testator  has  used 
the  words  "heirs,"  "issue"  and  "children"  indiscriminately, 
giving  them  the  common  and  popular  meaning,  instead  of  their 
strict  and  legal  meaning,  the  court  is  warranted  in  reading  them 
interchangeably,  so  as  to  give  the  will  such  construction  as  will 
best  comport  with  the  intention  of  the  testator  as  drawn  from 
the  entire  instrument.  Gannon  v.  Peterson,  193  111.  372  (62 
N.  E.  Rep.  210;  55  L.  R.  A.  701).  For  particular  cases  ap- 
plying this  principle,  see  Sain  v.  Baker,  128  N.  C.  256  (38  S. 
E.  Rep.  858)  ;  Waller  v.  Martin,  106  Tenn.  341  (61  S.  W.  Rep. 
73 ;  82  Am.  St.  Rep.  882)  ;  Childers  v.  Logan,  (Ky.)  65  S.  W. 
Rep.  124  (23  Ky.  Law  Rep.  1239).  Under  a  bequest  to  chil- 
dren, grandchildren  and  other  remote  issue  are  excluded,  un- 
less it  be  the  apparent  intention  of  the  testator,  declared  by  his 
will,  to  provide  for  the  children  of  a  deceased  child.  But  such 
construction  can  only  arise  from  a  clear  intention  or  necessary 
implication ;  as  where  there  are  no  other  children  than  grand- 
children, or  when  the  term  "children"  is  further  explained  by  a 
limitation  over  in  default  of  issue.  The  word  "children"  does 
not,  ordinarily  and  properly  speaking,  comprehend  grandchil- 
dren, or  issue  generally.  Their  being  included  in  that  term  is 
only  permitted  in  two  cases,  viz.  from  utter  necessity,  which 
occurs  when  the  will  would  remain  inoperative  unless  the  sense 
of  the  word  "children"  were  extended  beyond  its  natural  im- 
port, and  where  the  testator  has  clearly  shown  by  other  words 
that  he  did  not  intend  to  use  the  term  "children"  in  the  proper, 
actual  meaning,  but  in  a  more  extended  sense.  In  re  Stein- 
nietz's  Estate,  194  Pa.  St.  611  (45  Atl.  Rep.  663).  To  the 
same  effect,  see  In  re  Woodward's  Estate,  84  Minn.  161  (86 
N.  W.  Rep.  1004).  Where  there  is  a  simple  devise  to  a- class, 
and  the  will  does  not  expressly  or  by  necessary  implication,  fix 
a  time  when  the  devisees  are  to  be  ascertained,  or  when  the  di- 
vision is  to  be  made,  the  law  will  fix  it  at  the  testator's  death. 
Lancaster  v.  Lancaster,  187  111.  540  (58  N.  E.  Rep.  462;  79 
Am.  St.  Rep.  234) ;  Wise  v.  Leonhardt,  128  N.  C.  289  (38  S. 
E.  Rep.  892),  But  an  estate  in  remainder  vesting  under  this 
rule  will  open,  during  the  continuance  of  the  particular  estate. 
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and  let  in  after-born  persons  who  belong  to  the  class  created  by 
by-  the  will.  Doerner  v.  Doerner,  i6i  Mo.  399  (61  S.  W.  Rep. 
801)  ;  Smith  v.  Smith,  108  Tenn.  21  (64  S.  W.  Rep.  483)  ; 
Haug  V.  Schumacher,  166  N.  Y.  506  (60  N.  E.  Rep.  245). 

Sec  883.  Construction  of  wills — Devise  for  life  with 
power  of  disposal.  A  devise  by  a  testator  to  his  widow  so 
long  as  she  remain  such,  the  property  to  be  divided  among  his 
children  in  case  of  her  marriage,  with  power  to  sell  the  real 
estate  if  her  necessities  required  it  for  the  use  and  benefit  of  the 
children,,  gives  her  a  life  estate,  and*  the  children  take  a  vested 
interest.  Dubois  v.  Van  Valen,  61  N.  J.  Eq.  331  (48  Atl.  Rep. 
241).  A  devise  by  a  testator  to  his  wife  of  all  his  property 
"and  at  her  death  the  balance,  if  any  remains,  to  my  lawful 
heirs;  meaning  to  convey  to  my  beloved  wife  *  *  *  the 
right  to  sell  and  convey  all  or  any  part  of  my  estate,  either 
real  or  personal,  or  use  the  same  in  such  manner  as  she  may 
see  fit  during  her  lifetime,"  gives  her  only  a  life  estate  in  the 
lands  not  disposed  of  at  the  time  of  hef  death.  Adams  v.  Lil- 
libridge,  73  Conn.  655  (49  Atl.  Rep.  21).  Under  a  devise  of 
all  the  rest  of  testator's  estate  to  his  widow,  "to  have  and  to  hold 
at  her  free  will  and  disposal  during  the  remainder  of  her  life," 
and  "at  her  death  such  portions  of  the  estate  as  may  remain"  to 
a  daughter,  the  widow  had  the  power  to  convey  a  fee.  Sawin 
v.  Cormier,  179  Mass.  420  (60  N.  E.  Rep.  936).  One  holding 
a  life  estate  in  property  with  power  to  consume  the  entire  estate 
for  her  own  use,  if  done  in  good  faith,  may  purchase  with 
money  of  the  estate  the  contingent  interest  of  those  to  whom 
the  unused  portion  thereof  is  devised.  Burford  v.  Aldridge, 
165  Mo.  419  (63  S.  W.  Rep.  109).  A  devise  by  a  testator  to 
his  wife  "to  have  and  to  hold  during  her  life,"  with  authority 
to  sell  all  the  real  estate  "except  the  home  farm,"  and  appro- 
priate the  same  to  her  support,  does  not  authorize  the  charge  of 
the  home  farm  with  her  Support.  Railsback  v.  Gordon,  28  Ind. 
App.  97  (62  N.  E.  Rep.  99).  Where  a  testator  devised  a  life 
estate  to  his  widow,  and  "the  remainder  that  may  be  left  after 
the  death"  of  his  wife  to  his  children,  who  were  at  his  death  so 
young  that  they  were  unable  to  care  for  themselves,  being  then 
from  2  to  II  years  of  age,  the  widow  took  a  life  estate  with 
power  of  alienation  for  her  necessities,  and  where  she  sold  some 
of  the  land  for  her  support  and  maintenance,  her  grantee  would 
take  the  same  free  from  a  mortgage  previously  put  upon  his 
undivided  interest  by  one  of  the  heirs.    Bryan  v.  Bryan,  61  N. 
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J.  Eq.  45  (48  Atl.  Rep.  341).  A  devise  of  the  remainder  of  a 
testator's  property  to  his  wife  *'to  have  and  to  hold  the  same  to 
her  own  use,  benefit  and  behoof,  forever,  the  same  to  be  and 
remain  for  her  just  and  necessary  support  during  the  natural 
life  of  her  my  said  beloved  wife,"  gives  her  a  life  estate  with 
authority  to  use  the  whole  thereof  if  necessary  for  her  support. 
Trout  V.  Rominger,  198  Pa.  St,  91  (47  Atl,  Rep.  960).  A  wife 
to  whom  a  testator,  devises  his  estate,  to  have  and  control  it  as 
he  would  do  if  Hving,  and  "to  sell  and  convey  any  property  she 
may  choose  for  her  support  or  comfort,  as  she  may  see  proper, 
during  her  natural  life ;  and  at  her  cjeath,  what  may  be  left  of 
my  said  estate,  the  same  to  be  divided  according  to  law,  in  such 
cases  made  and  provided,"  has  the  absolute  right  of  disposi- 
tion of  the  same  without  restraint  or  control  by  the  courts. 
Cain  V.  Cain,  127  Ala.  440  (29  So.  Rep.  846).  But  one  to 
whom  property  is  devised  for  life  with  power  to  dispose  of  the 
same,  whenever  in  his  judgment  it  might  be  conducive  to  his 
comfort,  cannot  defeat  the  estate  of  the  remainderman  by  a 
conveyance  made  for  that  purpose  without  consideration. 
Stocker  v.  Foster,  178  Mass.  591  (60  N.  E.  Rep.  407).  Where 
a  will  definitely  expresses  a  gift  of  a  life  estate  to  executors  for 
certain  purposes  named  in  the  will,  and  adds  thereto  a  power 
for  other  purposes,  the  estate  and  power  being  adequate  to 
carry  into  effect  the  intent  of  the  testator,  there  is  no  occasion 
so  to  construe  the  will  as  to  raise  an  implied  estate  in  fee  simple 
m  the  executors.  Chambers  v.  Sharp,  61  N.  J.  Eq.  253  (48 
Atl.  Rep.  222).  A  power  given  a  devisee  of  lands  for  life  to 
sell  the  same  and  reinvest  the  proceeds  in  other  lands  to  be 
held  subject  to  the  provisions  of  the  will,  does  not  enlarge  her 
estate  to  a  fee  simple.  Waller  v.  Martin,  106  Tenn.  341  (61 
S.  \V.  Rep.  73;  82  Am.  St.  Rep.  882).  Particular  devise  to 
testator's  widow  held  to  give  her  only  a  life  estate  with  power 
of  disposition.  Bowerman  v.  Sessel,  191  111.  651  (61  N.  E. 
Rep.  369).  For  particular  devise  held  to  give  a  life  tenant 
power  to.  convey  the  fee,  see  Rutter  v.  Anderson,  48  W.  Va. 
215  (36  S.  E.  Rep.  357) 

Sec.  884.  Construction  of  wills — Devise  over  in  case 
devisee  dies  without  issue.  A  provision  in  a  will  that  "if 
either  of  my  children  die  without  lawful  issue,  then  his  or  her 
share  reverts  back  again  to  my  estate,  and  becomes  a  part  of 
said  estate,  and  is  to  be  equally  divided  amongst  all  of  my  sur- 
viving children"  refers  to  an  indefinite  failure  of  issue  after 


testator's  death.  Palethorp  v.  Palethorp,  194  Pa.  St.  408  (45 
Atl.  Rep.  322).  A  valid  bequest  of  the  remainder  in  case  the 
life  tenant  dies  without  issue,  that  event  having  happened,  will 
not  be  defeated  on  account  of  the  will  containing  an  invalid 
bequest  of  the  property  in  case  of  his  death  leaving  issuo.  Ap- 
peal of  Thresher,  74  Conn.  40  (49  Atl.  Rep.  861),  Whefe  a 
testator  devised  the  remainder  of  his  estate  to  his  "two  chil- 
dren in  equal  shares,  if  they  live  to  be  21  years;  and,' if  they 
should  die  childless,  what  remains  of  my  estate,  both  real  and 
personal,  after  the  decease  of  my  wife,  to  descend  to  the  heirs 
of  D.",  it  is  held  that  the  rights  of  D.  are  limited  to  the  death  of 
the  testator's  children  childless  before  their  arriving  at  age. 
Donnell  v.  Newburyport  Homeopathic  Hospital,  179  Mass.  187 
(60  N.  E.  Rep.  482).  Wis.  Rev.  Stat.  1898,  §  2046  consti^ied 
and  applied — devise  over  in  case  first  taker  dies  without  issue. 
In  re  Webber's  Will,  108  Wis.  626  (84  N.  W.  Rep.  896). 

Sec.  S85.  Construction  of  wills — Estate  devised. 
Under  a  devise  over  to  J.  and  E.  "or  their  heirs,"  the  children 
of  J.  and  E.  take  per  stirpes  and  not  per  capita.  Bartine  v. 
Davis,  60  N.  J.  Eq.  202  (46  Atl.  Rep.  577).  A  devise  of  the  in- 
come or  profits  of  land  passes  the  land  itself.  Beilstein  v.  Betl- 
stein,  194  Pa.  St.  152  (45  Atl.  Rep.  73 ;  75  Am.  St.  Rep.  692). 
A  provision  in  a  testator's  will  directing  trustees  tn  erect  a  com- 
fortable house,  which  "shall  and  may  be  occupied  by  my  daugh- 
ter free  of  rent  during  her  natural  life,"  gives  the  daugnlfcr 
merely  a  personal  use  of  the  house.  Hadley  v.  Simmons, 
N.  J.  Eq.  (49  Atl.  Rep.  816).     When  real  property  is 

given  to  several  persons  by  name,  to  be  equally  divided  amongst 
them,  they  take  as  tenants  in  common,  and  not  as  joint  tenants, 
or  as  a  class.  Stanwood  v.  Stanwood,  179  Mass.  223  (60  N. 
E.  Rep.  584).  See  Houch  v.  Patterson,  126  N.  C,  885  (36  S. 
E.  Rep.  198).  A  devise  over  by  a  testator,  after  giving  his 
wife  a  life  estate,  "to  my  son  S.,  and  his  heirs  equal  shares  in 
my  home  farm,"  etc.,  gives  th;;  son  a  proportionate  share  of  the 
remainder  as  tenant  in  common  with  his  children.  Smith  v. 
Smith,  108  Tenn.  2i  (64  S.  W.  Rep.  483).  An  estate  de- 
vised in  trust  for  the  education  of  the  cestui  que  trust  on  con- 
dition that  it  shall  be  devested  in  case  of  his  disinclination  or 
incapacity  to  take  an  education,  is  not  devested  by  the  death  of 
the  devisee  while  pursuing  his  studies.  Ellicott  v.  Ellicott,  90 
Md.  32!  (45  Atl.  Rep,  183;  4S  L.  R.  A.  58).  Where  a  will 
gave  a  life  estale  in  certain  property  to  the  daughter  of  the 
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testator,  the  remainder  therein  to  his  heirs,  and  the  residue  of 
his  estate  to  certain  persons,  naming  them,  share  and  share 
alike,  but  a  subsequent  clause  recited  that  he  gave  nothing  to 
certain  named  persons,  who  were  his  legal  heirs,  for  the  reason 
that  they  were  well  provided  for,  the  persons  named  in  the  last 
clause  take  no  interest  in  the  property  at  the  death  of  the  life 
tenant.  Burke  v.  Millikin,  69  N.  H.  501  (45  Atl.  Rep.  401). 
A  devise  by  a  testatrix  having  three  sons,  '*I  give  *  *  * 
to  my  husband  ♦  *  *  all  *  *  *  property;  *  *  * 
to  have  and  to  hold  unto  my  or  our  son's,  his  heirs  and  assigns, 
forever,"  gives  the  husband  an  estate  for  life,  with  remainder  to 
the  heirs  of  the  testatrix  and  her  husband.  Anderson  v.  Ander- 
son, 191  111.  100  (60  N.  E.  Rep.  810).  Children  to  whom  land 
is  devised  by  a  will  containing  a  provision,  that  upon  the  death 
of  any  of  them  without  leaving  issue,  his  interest  should  go  to 
the  survivors,  take  a  vested  estate  subject  only  to  be  defeated 
by  their  death  without  issue.  Williamson  v.  Tunis,  107  Tenn. 
83  (64  S.  W.  Rep.  10)  ;  Little  v.  Brown,  126  N.  C.  752  (36 

'  S.  E.  Rep.  175).  Where  a  testator  devises  his  property  in  trust 
for  the  benefit  of  an  adopted  son  during  life,  with  remainder 
in  fee  to  his  wife  and  children,  "share  and  share  alike;  the 
issue  of  such  as  have  died  to  take  the  share  to  which  his,  her 

'  or  their  parents  would,  if  living,  have  been  entitled,"  upon  the 
death  of  a  remainderman  during  the  life  of  the  life  tenant,  her 
interest  in  the  estate  vests  in  her  issue.  Lyons  v.  Ostrader, 
167  N.  Y.  135  (60  N.  E.  Rep  334).  Particular  charitable  be- 
quest held  to  be  an  absolute  gift,  and  not  in  trust.    In  re  Grif- 

'  fin's  Will,  167  N.  Y.  71  (60  N.  E.  Rep.  284).  For  cases  which 
depend  upon  particular  facts  and  construe  particular  wills,  as 
to  estate  devised,  see  Dougherty  v.  Thompson,  167  N.  Y,  472 
{60  N.  E.  Rep.  760)  ;  Summers  v.  Higley,  191  111.  193  (60  N. 
E.  Rep.  969)  ;  Nott  v.  Fitzgibbon,  107  Tenn.  54  (64  S.  W. 

'  Rep.  26)  ;  Jackson  v.  Jackson,  (Ky.)  58  S.  W.  Rep.  423  (22 
Ky.  Law  Rep.  536)  ;  Hodges  v.  Lipscomb,  128  N.  C  57  (38 

'  S.  E.  Rep.  281)  ;  Peyton's  Adm'r  v.  Perkinson,  98  Va.  215  (35 
S.  E.  Rep.  450)  :  Powell  v.  McDowell,  194,  111.  394  (62  N.  E. 
'Rep.  879)  ;  Mace  v.  Mace,  95  Me.  283  (49  Atl.  Rep.  1038)  ; 
Holme  v.  Shinn,  62  N.  J.  Eq.  i  (49  Atl.  Rep.  151)  ;  Webber 
v.  Jones,  94  Me.  429  (47  Atl.  Rep.  903)  :  Blackmore  v.  Black- 
more,  187  111.  102  (58  N.  E.  Rep.  410)  ;  Stetson  v.  Rosenber- 

'  ger,  196  Pa.  St.  534  (46  Atl.  Rep,  891). 
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Sec.  886.  Construction  of  wills — Particular  wills.  The 
words,  "All  the  rest  and  residue  of  my  property,  personal  and 
mixed,  wheresoever  situate,  which  I  now  own,  and  any  or  all 
accumulations  therefrom,  I  give,  devise,  and  bequeath,"  etc., 
pass  only  personal  and  mixed  property,  and  not  the  real  estate 
of  which  the  testatrix  dies  seized.  Millei*v.  Worrall,  62  N.  J, 
Eq.  776  (48  Atl.  Rep.  586).  A  bequest  to  the  "Woodstock 
College  of  Howard  County"  should  be  paid  to  the  Woodstock 
College  of  Baltimore  County  where  there  is  no  other  college 
by  that  name  in  the  state  designated.     Kerrigan  v.  Conelly, 

N.  J.  (46  Atl.  Rep.  227).  A  devise  to  a  testator's 
son  for  life  with  provisions  that  "at  the  death  of  himself  and 
wife  said  property  is  to  pass  to  his  legal  heirs,"  gives  a  life 
estate  to  a  surviving  second  wife  of  the  son,  although  the  death 
of  his  first  wife  and  his  remarriage  occurred  after  the  testa- 
tor's death.  Perry  V.  Perry,  Ky.  {60  S.  W.  Rep.  855 ; 
22  Ky.  Law  Rep.  1513).  A  devise  to  trustees  to  pay  the  income 
to  testator's  daughter  "during  her  natural  life,  for  her  sole  and 
separate  use,  support  and  maintenance,  and  without  any  control 
of  any  husband  she  may  take,  her  receipt  to  be  the  only  dis- 
charge therefor,"  with  remainder  to  her  heirs,  or  such  persons 
as  she  may  appoint,  is  not  void  because  the  daughter  was  not 
at  the  time  of  the  execution  of  the  will  or  the  death  of  the  tes- 
tator married  or  contemplating  marriage,  as  the  separate  use 
was  not  the  sole  or  even  the  main  purpose  of  the  trust.  In  re- 
Boyd's  Estate,  199  Pa.  St.  487  (49  Atl.  Rep.  297).  For  cases 
which  depend  upon  particular  facts  and  construe  particular 
wills,  see,  as  to  creation  of  defeasible  fee.  Hill's  Assignees  v. 
Cooksey,  (Ky.)  64  S.  W.  Rep.  842  (23  Ky.  Law  Rep.  1103) ; 
Stoner  v.  Wunderlich,  198  Pa.  St.  158  (47  Atl.  Rep.  945)  ;  as 
to  vesting  of  estates.  Small  v.  Small.  90  Md.  550  (45  Atl.  Rep. 
190) ;  Kemochan  v.  Marshall,  165  N.  Y.  472  (59  N.  E.  Rep. 
293)  Thompson- V,  Marshall,  73  Conn.  89  (46  Atl.  Rep.  825)  ; 
executory  devise,  Steward  v.  Knight,  62  N.  J.  Eq.  232  (49 
Atl.  Rep.  53S) ;  creation  and  administration  of  trust  estates, 
Williams  v.  Jones,  166  N.  Y.  522  (60  N.  E.  Rep.  240)  ;  Russell 
V.  Bates,  181  Mass.  12  (62  N.  E.  Rep.  950)  ;  Blackburn  v. 
Webb,  133  Cal.  420  {65  Pac.  Rep.  952)  ;  Fisher  v.  Fairbank. 
188  111.  187  (58  N.  E.  Rep.  962)  :  Allen  v.  McGee,  158  Ind. 
465  (62  N.  E.  Rep.  1002) ;  devise  of  vein  of  coal  underljdng 
land,  Cruzen  v.  Boughner,  196  Pa.  St.  12  (46  Atl.  Rep.  103). 
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Sec.  887.  Estoppel  by  acceptance  of  devise.  It  is  held 
by  the  supreme  court  of  Connecticut  that  a  widow  who  has  ac- 
cepted a  devise  made  to  her  by  her  husband  in  lieu  of  all  other 
interest  in  his  estate,  cannot  claim  a  beneficiary  fund  disposed 
of  by  the  will  as  a  part  of  the  husband's  estate,  although  it  did 
not  in  fact  belong  tojiim,  but  belonged  to  his  wife.  Jackson  v. 
Bevins,  74  Conn.  96  (49  Atl.  Rep.  899).  Substantially  the 
same  is  held  in  Kidder  v.  Douglas,  194  111.  388  (62  N.  E.  Rep. 
911).  In  the  Connecticut  case  the  court  say :  "By  the  third  par- 
agraph of  the  will  the  testator  undertook  to  dispose  of  the  fund 
which  came  from  the  Odd  Fellows'  Funeral  Aid  Association,^ 
as  though  it  was  a  part  of  his  own  estate.  In  fact,  it  did  not 
belong  to  him  at  all.  It  belonged  to  his  wife,  the  present 
plaintiff.  In  this  court  the  plaintiff  did  not  expressly  claim 
that  money  as  her  own,  nor  did  she  expressly  renounce  it.  Ap- 
parently, she  leaves  it  to  the  operations  of  tfie  law.  She  does, 
however,  claim  the  land  devised  to  her  by  the  second  paragraph 
of  the  will.  And,  as  she  does  that,  the  law  is  clearly  so  that 
she  cannot  set  up  any  claim  to  that  money.  Having  elected 
to  take  a  beneficial  interest  under  the  will,  she  cannot  set  up 
any  right  or  claim  of  her  own,  even  if  otherwise  legal  and 
well  founded,  which  will  defeat  or  in  any  way  prevent  the  ef- 
fect and  operation  of  every  part  of  the  will." 

Sec.  888.    Devise  in  lieu  of  marital  rights — ^Election. 

Construing  and  applying  Burns'  Ind.  Rev.  Stat.,  §  2642,  pro- 
viding that  **if  a  wife  die  testate  or  intestate  leaving  a  widower, 
one-third  of  her  real  estate  shall  descend  to  him,  subject,  how- 
ever, to  its  proportion  of  the  debts  of  the  wife  contracted  be- 
fore marriage :  provided,  if  the  wife  shall  have  left  a  will,  such 
widower  may  elect  to  take  under  the  will,  instead  of  this  or  any 
other  law  of  descents  of  the  state  of  Indiana,"  it  is  held  that 
it  is  not  necessary  that  a  widower  be  a  beneficiary  under  the 
will  of  his  wife  before  he  can  make  an  election.  Traudt  v. 
Hagerman,  27  Ind.  App.  150  (60  N.  E.  Rep.  loii).  The  con- 
cluding portion  of  section  2642  of  Bums'  Ind.  Rev.  Stat,  pro- 
viding that  the  election  of  a  widower  to  take  under  his  wife's 
will  "shall  be  made  *  *  *  in  the  same  manner  as  widows 
are  now  required  to  elect  in  such  cases,"  applies  only  to  the 
manner  of  making  the  election,  viz :  "in  writing,  signed  by  the 
husband,  and  acknowledged  before  some  officer  authorized  to 
take  the  acknowledgment  of  ^ed3,''  and  does  not  attempt  to 
make  his  rights  the  same  as  hers  upon  his  death.     Lahr  v. 
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Ulmer,  27  Ind.  App.  107  (60  N.  E.  Rep.  1009).  The  pre- 
sumption, created  by  la.  Code,  §  3376,  that  a  surviving  spouse 
consents  to  a  provision  made  for  her  in  her  husband's  will  in 
lieu  o£  her  marital  rights,  by  failing  to  elect  otherwise  within 
six  months,  does  not  arise  where  no  copy  of  the  will  and  notice 
requiring  her  election  has  bc«i  served  on  her,  as  required  by 
the  statute.  Newberry  v.  Newberry,  114  la.  704  (87  N.  W. 
Rep.  658).  A  provision  in  a  will  charging  the  entire  estate  of 
a  testator  with  the  support  of  his  wife  during  her  life,  does  not 
deprive  her  of  her  statutory  interest  in  his  estate  or  require 
that  she  elect  between  the  two.  Bentley  v.  Bentley,  112  la. 
625  (84  N.  W.  Rep.  676).  Particular  provision  made  for  a 
testator's  widow  in  his  will  held  to  be  inconsistent  with  her 
dower  rights  and  in  lieu  thereof.  Campbell  v.  Sankey,  114  la. 
69  (86  N.  W.  Rep.  48)  ;  Garrett  v.  Vaughan,  59  S.  C.  516  (38 
S.  E.  Rep.  166).  The  case  of  Reville  v.  Duback,  60  Kan.  572 
(57  Pac.  Rep.  522),  epitomized  at  length  in  Ballard's  Law  of 
Real  Property,  Vol.  VIII,  §  922,  upholding  an  election  by  acts 
in  pais,  is  followed  in  Cook  v.  Lawson,  63  Kan.  854  (66  Pac. 
Rep.  1028).  A  husband  may  renounce  a  provision  made  for 
him  in  his  wife's  will  and  take  his  statutory  share  of  her  estate, 
by  a  renunciation  in  accordance  with  Ky.  Stat.,  §  2067,  provid- 
ing that  "a  devisee  may  disclaim  by  deed,  acknowledged  or 
proved  and  left  for  record  in  the  clerk's  office  of  the  court  in 
which  the  probate  is  made,  within  a  year  after  notice  of  the 
probate."  Brand's  Ex'r  v.  Brand,  Ky.  (60  S.  W.  Rep. 
704;  22  Ky.  Law  Rep.  1366).  Under  the  statutes  of  Missouri  a 
widow  IS  not  required  to  make  an  election  in  order  to  preserve 
her  homestead  rights,  where  the  provision  made  for  her  in  her 
husband's  will  does  not  give  her  a  gre<tter  interest  than  she 
would  take  under  the  statute.  Ball  v.  Ball,  165  Mo.  312  (65 
S.  W.  Rep.  552).  A  husband,  who  is  entitled  to  a  tenancy  by 
the  curtesy  in  all  the  lands  of  his  wife,  does  not  elect  to  take 
under  her  will  giving  him  a  life  estate  in  part  of  such  lands 
subject  to  certain  legacies,  by  receiving  and  using  all  the  rents 
from  the  lands  so  charged,  and  administering  his  wife's  estate 
under  the  will,  on  failure  of  her  executors  to  act.  Kerrigan 
V.  Conelly,        N.  J.        (46  Atl.  Rep.  227). 

Sec.  889.  Powers  contained  in  wills.  A  stipulation  in 
a  testator's  will  "My  real  estate,  wherever  found,  I  give  to  my 
executor  and  executrix  in  trust  for  my  estate;  giving  them 
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full  power  to  dispose  of  the  same  at  any  time,  if  deemed  for  the 
benefit  of  my  estate,"  does  not  give  the  executors  power  to 
mortgage  testator's  lands.  Rutherford  Land  &  Imp.  Co.  v. 
Sanntrock,  6o  N.  J.  Eq.  471  (46  Atl.  Rep.  648).  The  principle 
of  this  case  is  followed  in  Dubois  v.  Van  Valen,  61  N.  J.  Eq. 
331  (48  Atl.  Rep.  241).  Where  a  will  devisfiig  land  gave  the 
fathers  of  the  devisees  who  were  minors  power  to  dispose  of 
the  land  in  any  way  they  thought  proper  for  the  benefit  of  such 
devisees,  it  was  held  that  they  might  borrow  money  and  secure 
the  same  by  deed  of  trust  on  the  land.  Law  Guarantee  & 
Trust  Co.  V.  Jones,  103  Tenn.  245  (58  S.  W.  Rep.  219).  A 
trustee  authorized  by  a  will  to  mortgage  real  estate,  owned  by 
the  testatrix  at  the  time  of  her  death,  to  pay  her  debts,  cannot 
give  a  mortgage  on  lands  purchased  by  him  as  trustee,  al- 
though paid  for  with  trust  rents  and  profits.  Marx  v.  Qisby, 
126  Ala.  107  (28  So.  Rep.  388).  A  will  giving  to  the  testa- 
tor's wife  and  daughter  the  net  rents  and  profits  of  all  his  real 
estate,  after  deducting  expenses  of  collection  and  keeping  up 
repairs,  but  designating  no  one  to  collect  the  rents,  creates  an 
implied  power  in  the  executors  to  lease  the  lands  and  collect 
the  rents.  Peirce  v.  Peirce,  195  Pa.  St.  417  (46  Atl.  Rep.  78). 
A  power  to  convey  real  estate  may  be  executed  without  any  ex- 
press reference  to  the  power,  if  the  instrument  creating  the 
power  is  referred  to,  and  the  intention  to  execute  the  power 
may  be  inferred ;  so,  a  deed,  by  one  to  whom  there  is  devised  a 
life  estate,  coupled  with  a  power  to  sell  the  fee,  conveying  all 
her  right,  title,  and  interest  in  the  land  "which  have  or  shall 
hereafter  accrue  to  her  by  virtue  of  the  last  will  and  testament 
of  her  deceased  husband,"  will  be  held  to  be  an  execution  of 
the  power,  especially  where  in  another  clause  of  the  deed  she 
conveyed  the  personalty  left  by  her  husband  in  substantially 
the  same  language,  and  she  had  no  authority  to  dispose  of  it 
except  by  the  power.  Goff  v.  Pensenhafer,  190  111.  200  (60 
N.  E.  Rep.  no).  For  construction  of  particular  powers  in 
wills,  see  Wooster  v.  Cooper,  59  N.  J.  Eq.  204  (45  Atl.  Rep. 
381)  ;  Myers  v.  Cady,  22  R.  I.  549  (48  Atl.  Rep.  797)  ;  Gondii 
V.  Reynolds.  66  N.  J.  L.  242  (49  Atl.  Rep.  540)  ;  Hill  v.  Dade, 
68  Ark.  409  (59  S.  W.  Rep.  39). 

Sec.  890.  Creation  of  power  of  sale  by  implication.  A 
will  devising  all  of  the  testator's  property,  including  real  es- 
tate, to  his  executors  "to  hold  and  invest"  with  directions  for 
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the  payment  of  one-half  the  princi] 
a  certain  time,  gives  the  executor 
Gx)k  V.  Cook,  N.  J.  Eq.  (^ 
tion  to  distribute  or  divide  propert 
part  of  real  estate,  will  not  create  b; 
the  real  estate,  where  it  does  not 
for  a  court  of  equity  to  make  a  div 
V.  Poulter,  193  111.  641  (61  N.  E. 
it  is  held,  four  of  the  judges  disser 
power  to  sell  lands  is  given  in  a 
power  will  not  arise  by  implicatio 
clear  from  the  terms  of  the  entire 
that  some  duty  has  been  imposed  h 
cutor,  which  necessarily  carries  \ 
order  to  enable  him  to  perform  th( 
son,  62  N.  J.  Eq.  723  (48  Atl.  Rep 
only  question  in  this  case  is  whetl 
will  and  codicil,  the  executor  has  ] 
of  said  testator.  In  Seeger's  ExVs 
Chancellor  Zabriskie  said:  There 
so  far  as  my  researches  have  extei 
will  which  contains  no  power  or  d 
is  created  by  implication,  because 
enable  executors  to  execute  the  dii 
later  case  of  Haggerty  v.  Lantern 
stringent  rule  was  applied,  which 
Chancellor  Runyon  'that  if  a  testat 
of  his  real  estate,  directs  that  to  be 
necessarily  implies  that  the  estate  i 
g^ven  by  this  implication  to  the  e 
and  execute  the  requisite  deeds  of 
stand  to  be  in  harmonv  with  the 
dictions, — that,  if  a  sale  of  the  real 
out  the  purposes  of  the  testator,  1 
will  be  given  by  implication,  as  ot 
testator  might  be  defeated.  BIou 
Van  Winkle  v.  Fowler,  52  Hun, 
Livingston  v.  Murray,  39  How.  '. 
12  R.  I.  145;  Going  V.  Emery,  i 
645)  ;  In  re  Fox's  Estate,  63  Barb 
N.  C.  109.  But  the  right  to  exerci: 
plication  has  been  rigidly  restric 
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which  it  is  necessary  in  order  to  carry  out  the  purposes  of  the 
testator's  will.  Power  of  sale  will  not  be  implied  merely  be- 
cause it  will  be  beneficial  to  the  estate.  Roe  v.  Vingut,  i  vj  N. 
Y.  204  (22  N.  E.  Rep.  933).  Power  of  sale  will  not  be  im- 
plied merely  from  direction  to  pay  debts.  Hill  v.  Den,  54  Cal. 
6;  Huse  v.  Den,  85  Cal.  390  (24  Pac.  Rep.  790;  20  Am.  St. 
Rep.  232)  ;  Owen  v.  Ellis,  64  Mo.  JT,  But  such  power  will  be 
implied  from  direction  to  pay  debts  with  the  proceeds  of  land. 
Meakings  v.  Cromwell,  2  Sandf.  512;  Skinner  v.  Wood,  76 
N.  C.  109.  In  Smalley  v.  Smalley,  54  N.  J.  Eq.  591  (35  Atl. 
Rep.  374),  where  the  testamentary  provision  was  as  follows: 
*I  give,  devise,  and  bequeath  all  of  my  ^)roperty,  both  real  and 
personal,  to  my  six  children,  as  follows :  That  is  to  say,  after 
the  settlement  and  payment  of  all  my  just  debts,  then  the 
residue  of  my  estate,  both  real  and  personal,  to  be  gathered  into 
one  general  fund,  and  divided  into  six  equal  parts.' — ^Vice 
Chancellor  Stevens  held  that  an  implied  power  of  sale  was  not 
given  by  this  clause,  because  the  testator  used  language  tech- 
nically appropriate  to  carry  his  real  estate  in  specie  to  his  chil- 
dren. It  is  not  necessary  to  adopt  so  strict  a  rule  in  the  case 
before  us.  Stat.  22  &  23  Vict.  c.  35,  provides  that  a  charge  of 
debts  on  lands  gives  power  of  sale.  Prior  to  the  passage  of 
this  statute  there  had  been  much  discussion  in  the  English 
courts  on  this  subject,  and  to  some  extent  the  rule  was  unset- 
tled. Jones  V.  Hughes,  6  Exch.  223;  Forbes  v.  Peacock,  11 
Mees.  &  W.  637;  Wrigley  v.  Sykes,  21  Beav.  337;  Colyer  v. 
Finch,  5  H.  L.  Cas.  905.  In  all  English  cases  in  which  the 
power  of  sale  was  found  to  exist,  the  judgment  of  the  court 
was  predicated  upon  the  assumption  that  it  was  the  duty  of 
the  executor  to  liquidate  the  debt  charged  on  the  lands." 

Sec.  891.  Miscellaneous  notes.  A  holographic  will 
must  be  signed  and  attested  by  the  testator,  as  required  by  2  N. 
Y.  Rev.  Stat.,  p.  1877,  §  40,  the  same  as  other  wills,  in  order  to 
be  admitted  to  probate.  In  re  Turell's  will,  166  N.  Y.  330  (59 
N.  E.  Rep.  910).  Ordinarily  a  mortgage  upon  devised  real 
estate  should  be  discharged  cut  of  the  testator's  personal  es- 
tate; but  where  lands  are  devised  subject  to  a  mortgage  the 
devisee  must  pay  the  debt.  Jackson  v.  Bovins,  74  Conn.  96 
(49  Atl.  Rep.  899).  A  devisee  of  mortgaged  real  estate  takes 
the  same  free  of  the  incumbrance,  where  it  appears  that  the 
testator's  personal  estate  and  the  proceeds  of  certain  sales  he 
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ordered  to  be  made  arc  sufficient  to 
and  charges  against  his  estate.    Rafc 
558  (48  Atl.  Rep.  940) .    Where  a  m 
Maryland  is  probated  in  the  District 
having  no  authority  to  probate  wills. 
probate  is  filed  in  Maryland,  a  title  to  1 
such  will  is  defective,  since  the  reo 
proper  establishment  of  the  will.    Qk 
48  Atl.  Rep.  701). 
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